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CASES 
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OF  THK 


STATE    OF    MARYLAND 


•  GENEEAL  COUBT,  (E.  8.)  APEIL  TEEM,  1800.  1 

Collins  et  ux.  Lessee  vs,  Elliott. 

Depositions  not  appearing  on  their  face  to  have  been  taken  according  to 
notice,  both  as  to  time  .and  place,  cannot  be  given  in  evidence,  and  evi- 
4leiice  is  not  admissible  to  prove  that  they  were  in  fact  taken  according 
to  the  notice,  (a) 

The  declarations  of  a  testator,  or  of  the  witnesses,  or  of  the  draftsman  of  a 
^wiU,  are  not  admissible  to  establish  the  same,  (b) 

One  witness  is  sufficient  to  prove  all  the  requisites  made  essential  to  the 
validity  of  a  will  by  the  Statute  of  Frauds;  but  where  all  the  witnesses 


(a)  Approved  in  Young  tb,  Mackcdl,  4  Md.  368.  Cf.  Quynn  vs.  Carroll^  22 
Md.  296.  In  the  case  of  depositions  de  bene  esse,  taken  under  the  Act  of 
182S,  c.  165,  (Code,  Art.  87,)  a  strict  compliance  with  the  requirements  of 
the  statute  and  the  order  of  Court  must  appear  in  the  commissioner's  return. 
But  the  presence  of  the  adverse  party,  by  his  counsel,  and  his  cross-exami- 
luktion  of  the  witness,  is  equivalent  to  an  agreement  to  waive  any  irregular- 
ity SUB  to  the  time  and  place,  when  or  where  the  deposition  is  taken.  Wil- 
iiams  vs.  Banks,  5  Md.  198.  If  the  execution  of  a  commission  to  take  testi- 
Qiony  he  irregular  in  the  omission  to  give  notice  to  the  parties  interested,  or 
for  other  cause,  the  proper  course  is,  not  to  wait  until  the  final  hearing  and 
then  seek  to  have  the  evidence  excluded ^  but,  within  a  reasonable  time  after 
tlie  return,  to  move  for  the  suppression  of  the  evidence.  Bamum  vs.  Bar- 
Tvum^  42  Md.  295.     Cf.  Calvert  vs.  Coxe,  1  G.  95. 

(b)  See' Collins  vs.  Nicols^ post^  m.  p.  899;  Sfocksdale  vs.  Cullison^  85  Md. 
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are  dead,  proof  of  the  hand-writing  of  the  testator  and  of  all  the  wit- 
nesses is  necessary,  (c) 

m 

Ejectment  for  a  tract  of  land  called  Tull.y's  Addition  Corrected, 
also  TuUy's  Addition  and  Boe's  Lane.  The  plaintiff's  lessors  claimed 
title  as  devisees  under  the  will  of  Samuel  Roe,  deceased,  dated  the 
5th  of  May,  1770.  An  objection  was  made  in  the  Orphans'  Coui-t  in 
April,  1777,  to  the  probat  of  this  will.  The  witnesses  to  the  will 
were  dead. 

1.  The  question  before  this  Court  was,  whether  it  was  the  will  of 
Samuel  Boe?  Several  witnesses  were  examined  in  Court,  and  the 
deposition  of  other  witnesses  re.ad  in  evidence  to  the  jury,  to  prove 
the  wiU.  An  objection  was  made  to  the  deposition  of  Solomon  Wil- 
liams being  read  in  evidence,  because  it  did  not  appear  to  be  taken 
according  to  notice  as  to  time  and  place ;  that  it  was  only  evidence 
against  the  party,  and  those  claiming  under  him;  and  that  the  notice 
ought  to  have  been  in  writing. 

•  Chase,  Ch.  J. — The  Court  are  of  opinion  that  it  ought  to 
'^  appear  by  the  depositions  themselves  that  they  were  taken 
agreeably  to  the  notice,  both  as  to  place  and  time,  or  they  cannot  be 
read  in  evidence;  and  that  proof  cannot  now  be  admitted  to  show 
that  they  were  in  fact  taken  according  to  the  notice. 

2.  The  declarations  of  Samuel  Hoe,  the  testator,  that  he  made  a 
will,  and  those  of  the  witnesses  that  they  signed  a  will,  made  by 
Samuel  Boe,  as  witnesses,  and  those  of  the  person  by  whom  the  will 
had  been  drawn,  that  he  had  written  the  will  of  Samuel  Boe,  were 
offered  in  corroboration  of  the  testimony  adduced,  to  prove  the  will 
in  controversy,  but  were  objected  to. 

Wright  and  Key,  for  the  defendant,  contended,  that  in  a  case  like 
the  present,  hearsay  evidence  could  not  be  admitted,  and  cited  Gilb. 
L.  E.  153;  12  Vin.  Ah.  118  a,  6;  39,  pL  7;  BuU.  N.  P.  294,  295;  Pow. 
on  Dev.  79. 

Martin^  (Attorney-General,)  and  J.  tkottj  contra^  cited  Peate  vs. 
Ougly<f  Corn.  Rep,  197;  Hands  vs.  James j  Com.  Rep.  531;  Croft  vs. 
Pawlety  2  Stra.  1109;  Lemain  vs.  Stanley,  3  Lev.  1;  Lotce  vs.  Jolliffe,  1 
BUc.  Rep.  365 ;  Bull  K  P.  264 ;  Ooodtitle  vs.  Clayton  et  al.  4  Burr. 
2224;  Esp.  784;  1  Eq.  Ab.  403;  Paw.  on  Dev.  33,  130,  132,  165,  187, 
129. 

Chase,  Ch.  J. — The  Court  are  of  opinion  that  such  declarations  as 
those  offered  to  be  given  in  evidence  cannot  be  received  to  establish 
the  will. 

The  Chief  Judge  said  that  one  witness  would  be  sufficient  to  prove 
all  the  circumstances  or  requisites  made  essential  by  the  Statute  of 


(c)  See  Wdby  vs.  Wdby,  8  Md.  15. 
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Prauds;  but  where  all  the  witnesses  were  dead,  proof  of  the  hand- 
writing of  the  testator,  and  of  all  the  witnesses,  was  necessaiy.  The 
plaintiff  excepted. 

Verdict  and  judgment  for  the  defendant.  The  plaintiff  appealed 
to  the  Coort  of  Appeals,  and  at  December  Term,  1808,  the  judgment 
of  the  General  Court  was  affirmed. 
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Garrett  vs.  Hughlett,  Uxr.  de  son  tort  of  Dixon. 

The  Act  of  Assembly  requiring  bills  of  sale  of  personal  property  to  be 
acknowledged  and  recorded  within  a  limited  time,  was  designed  to 
remoTe  the  presumption  of  frisiud  arising  from  the  vendor  ^s  continuing 
in  possession,  but  a  bill  of  sale  may  be  proved  to  be  fraudulent  from 
other  circumstances,  (a)  • 

A  distress  for  rent  in  arrear,  to  be  lawful,  must  be  made  agreeably  to  the 
statute  of  2  W.  &  M;  c.  5.  (b) 

Scire  Facias  upon  a  judgment  obtained  in  this  Court,  on  a  ver- 
dict in  an  action  of  trespass  for  mesne  profits,  brought  by  the  present 
plaintiff  against  Dixon  in  his  lii'e-time.  On  the  day  before  the  judg- 
ment, Dixon  had  conveyed  all  his  real  estate  by  deed  to  the  present 
defendant;  and  after  the  judgment,  upon  the  payment  of  certain 
sums  of  money  by  the  defendant  for  him,  he  (Dixon)  made  a  bill  of 
sale  of  his  negroes  also  to  the  present  defendant.  The  defendant 
afterwards  distrained  upon  Dixon  for  rent  accruing  for  the  use  of  the 
premises,  so  as  aforesaid  conveyed  by  the  deed  before  mentioned, 
and  of  which  Dixon  had  continued  in  possession,  and  some  personal 
property  of  Dixon  was  sold  under  the  distress,  the  proceeds  of  which 
came  to  the  hands  of  the  defendant  after  Dixon's  death. 

Hammond^  for  the  plaintiff  contended,  that  the  defendant  had 
made  himself  executor  de  son  tort  of  Dixon,  upon  two  grounds.  First, 
That  the  bill  of  sale  being  fraudulent,  (Dixon  continuing  in  the  pos- 
session of  the  negroes,)  the  receipt  of  the  negroes,  after  the  death  of 
Dixon,  was  such  an  unlawful  intermeddling  with  his  goods,  as  made 
the  defendant  an  executor  de  son  tort.  Secondly.  That  the  distress 
being  irregular  and  illegal,  the  sale  of  Dixon's  goods,  and  the  receipt 
of  the  proceeds  thereof  by  the  defendant,  made  him  an  executor  de 
son  tart  in  like  manner. 

The  illegality  of  the  distress  wa«  in  not  complying  with  the  requi- 
sites of  the  statute  of  2  W.  &  M.  sess.  1,  ch.  5. 

Bullitt^  for  the  defendant,  in  reply  to  the  first  ground,  contended, 
that  inasmuch  as  the  bill  of  sale  was  duly  acknowledged  and  recorded. 


(o)  See  Cooke  ts.  Cooke,  43  Md.  522;  Bohn  vs.  HeacUey,  7  H.  &  J.  257. 
(&)  See  Alex.  Br.  Stat.  569. 
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according  to  the  requisites  of  the  Act  of  Assembly,  it  could  not  be 
deemed,  iraudulent. 

•  The  Court  were  of  opinion,  that  such  a  bill  of  sale  might 
*  be  deemed  fraudulent  from  other  circumstances  than  the  con- 
tinuance of  possession.  The  Act  of  Assembly,  by  requiring  the  bill 
of  sale  to  be  acknowledged  and  recorded  within  a  limited  time,  in- 
tended by  those  circumstances  of  notoriety  to  take  off*  the  presump- 
tion of  fraud  arising  from  the  vendor's  continuing  in  possession.  But 
if  there  were  other  circumstances  attending  the  transaction,  which 
tended  to  shew  it  fraudulent,  those  circumstances  might  be  given  in 
evidence. 

The  Court  were  also  of  opinion  that  the  distress  was  illegal.  Ver- 
dict for  the  defendant. 

N.  B.  This  seems  to  be  a  judicial  decision,  that  the  above  men- 
tioned statute  of  2  W.  &  M.  sess.  1,  ch.  5,  is  in  force  in  this  State. 
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(^OBNFUTE  V8.  DAXE. 

Trespass  will  not  lie  by  a  master  for  an  assault  and  battery  on  his  slave,. 

unless  it  be  attended  with  a  loss  of  service. 

« 

This  w{i>s  an  action  of  trespass  for  an  assault  and  battery  com- 
mitted by  the  defendant  on  the  plaintiff' 's  slave. 
The  question  was.  Whether  such  an  action  was  maintainable  ? 

Bidlittj  for  the  plaintiff",  contended,  that  although  no  case  was  to 
be  found  in  the  books  directly  in  point,  slavery  not  being  known  in 
England,  yet  upon  the  principle  of  its  being  a  violation  of  the  plain- 
tiffs property,  in  which  case,  generally  speaking,  an  action  of  tres- 
pass is  supportable  at  common  law,  this  action  ought  to  be  sustained. 
That  it  was  not  essential  to  prove  a  loss  of  service  in  order  to  support 
such  an  action,  he  cited  Bame^^  Notes,  452;  6  In^tr.  Cler.  622,  633; 
(which  cites  2  Lutw.  1481;)  20  Vitwr,  *  454,  pi  8;  (which 
^  cites  Bro.  Abr.  Tresp.  pL  442,  the  case  in  the  Year  Book  of  20 
H.  Vn,  ch.  5.) 

He  further  obsei^ved,  that  he  had  been  applied  to  some  years 
before,  by  Colonel  Lloyd,  to  bring  an  action  against  a  person 
for  beating  one  of  his  slaves;  that  he  at  first  expressed  to  him 
his  doubt  whether  the  action  lay  in  such  case,  and  that  ('olonel  Lloyd 
obtained  the  late  Mr.  Jenings'  written  opinion,  which  he  shewed  to 
him,  and  which  was  to  this  purpose : — That  he  had  brought  such 
actions  himself,  and  had  often  known  them  brought  in  the  Pro- 
vincial  Court.     Upon  which,  Mr.  Bullitt  said,  he  brought  the  ac- 
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tion  for  Colonel  Llo^'d,  aud  no  objection  to  it  of  that  kind  was 
taken. 

J.  Bayly,  contra^  for  the  defendant,  cited  2  Stra.  872,  Slater  vh. 
Svcann^  where  Lord  Ch.  J.  Eaymond  said,  ^^that  an  assault  on  a 
horse  was  no  cause  of  action,  unless  accompanied  with  a  special 
damage.'^ 

The  case  was  postponed  for  further  consideration  until  the  next 
day,  when  judgment  was  entered  for  the  defendant. 

Chase,  Ch.  J. — Assigned,  among  other  reasons  for  the  decision 
in  this  case,  that  the  action  did  not  lie,  because  there  was  not  a 
reciprocity  of  action,  no  action  being  maintainable  against  a  master 
for  an  assault  and  battery  committed  by  his  slave ;  and  that  the 
injury  to  the  slave  was  not  dispunishable,  it  being  indictable  as  an 
offence,  and  that  without  an  injury  or  wrong  to  the  master,  no  action 
could  be  sustained. 
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West's  Lessee  vs.  Hughes  et  al. 

m  

A)S.  /a.  issued  by  a  Justice  of  the  Peace  on  a  judgment  recoyered  on  warrant 
held  to  be  void  for  the  want  of  a  return  day,  and  no  title  passed  under 
a  sale  of  the  land  made  in  pursuance  thereof,  (a) 

Where  a  grant  of  a  tract  of  land  operated  by  relation  from  the  date  of  the 
certificate  of  survey,  and  vested  the  legal  title  in  the  land  in  the  grantee 
on  the  day  of  the  survey.  (6) 

Ejectment  for  a  tract  of  land  called  Jarrett's  Disappointment, 
lying  in  Harford  County.  Defence  was  taken  on  warrant  and  plots 
were  made. 

1.  The  plaintiff,  at  the  trial,  in  support  of  the  issue  on  his  part, 
produced  and  read  in  evidence  to  the  jui^,  a  patent  granted  to  the 
lessor  of  the  plaintiff*  on  the  20th  of  May,  1797,  for  the  tract  of  land 
called  Jarrett's  Disappointment,  for  which  the  ejectment  was 
brought,  surveyed  on  the  8th  of  June,  1795,  in  virtue  of  a  proclama- 
tion warrant  issued  on  a  tract  of  land  called  Little  Contestable,  being 
a  resurvey  on  Amos  and  Myers'  Puzzle,  containing  115^  acres. 

The  defendants  offered  in  evidence  to  the  jury,  a  warrant  issued 
by  Nathan  Smith,  who,  it  is  admitted,  was  at  the  time  a  justice  of 
the  peace  for  Harford  County,  duly  commissioned  and  sworn,  and  in 
which  said  county,  it  is  admitted,  the  defendants  in  the  said  war- 
rant mentioned,  reside,  and  did  reside  at  the  time  of  issuing  the 


(a)  See  Rev.  Code,  Art.  68,  sees.  36-38;  Act  of  1880,  c.  400;  Candler  vs. 
JMer,  11  Md.  382;  Coombs  vs.  Jordan,  3  Bl.  309.  * 

(b)  See  Qarretson  vs.  Cole,  2  H.  &  McH.  459,  note. 
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said  warrant,  which  warrant  is  as  follows,  to  wit:  '4Iarford  County. 
8c,  Arrest  David  West  and  Benjamin  West,  and  them  have  before 
a  justice  of  the  peace  for  said  county,  to  answer  Samuel  Bond  in  a 
plea  of  debt.  Given  under  my  hand  and  seal  this  third  day  of 
April,  1797.  N.  Smith,  (l.  s.)" 

"To  any  Constable." 

The  defendants  then  offered  evidence  to  prove,  that  David  West, 
one  of  the  defendants  mentioned  in  the  said  warrant,  and  who  is  the 
lessor  of  the  plaintiff  in  this  cause,  was  arrested  by  one  of  the  con- 
stables of  the  said  county,  and  appeared  under  the  said  warrant 
before  Nicholas  Day  M'Comas,  who,  it  is  also  admitted,  at  that  time 
was,  and  still  is,  one  of  the  justices  of  the  peace  for  said  county, 
duly  commissioned  and  sworn ;  who,  on  the  9th  day  of  May,  1797, 
gave  judgment  against  the  said  David  West  in  the  following  words, 
to  wit :  "Judgment  against  the  defendant  for  three  pounds  nineteen 
^  shillings  debt,  with  interest*  from  the  9th  of  January,  1797, 
*  until  paid,  and  four  shillings  and  four  pence  half  penny  costs, 

this  9th  of  May,  1797.  Nicfls.  D.  M'Comas." 

That  on  the  12th  of  May,  1797,  Thoma^i  S.  Bond,  who  it  is  alsa 
admitted  at  that  time  was,  and  still  is,  one  of  the  justices  of  the 
pea^e  for  the  said  county,  duly  commissioned  and  sworn,  issued  an 
execution  on  the  said  judgment  in  the  words  following,  to  wit : 
"Sheriff  of  Harford  County :  Make  and  levy  as  much  of  the  goods 
and  chattels,  lands  and  tenements,  of  David  West,  as  will  satisfy 
and  pay  Samuel  Bond  three  pounds  nineteen  shillings  debt,  with* 
interest  from  the  9th  of  January,  1797,  until  paid,  and  four  shillings 
and  four  pence  half  penny  cost^,  and  all  additional  costs,  agreeable 
to  a  judgment  hereto  annexed,  rendered  by  Nicholas  D.  M'Comas, 
Esquire,  and  this  shall  be  your  authority.  Given  under  my  hand  and 
seal  this  12th  day  of  May,  1797.  Thomas  S.  Boxd,  (l.  s.)" 

That  the  said  execution  was  delivered  to  the  sheriff  of  the  said 
county,  who  on  the  thirteenth  day  of  May,  1797,  laid  the  same  on 
the  land  in  the  patent  aforesaid  mentioned,  and  for  which  this  eject- 
ment is  brought;  and  that  on  the  19th  of  May,  1797,  the  same  land 
was  exposed  to  public  sale  by  the  sheriff  aforesaid,  and  wa«  pur- 
chased by  Jesse  Jarrett,  he  being  the  highest  bidder  for  the  same ; 
and  on  the  27th  of  August,  1798,  the  said  Jarrett  obtained  from  the 
said  sheriff*,  (Robert  Amos,  junior,)  a  deed  for  the  said  land,  reciting 
"that  whereas  the  said  Robert  Amos,  as  sheriff'  for  the  county  afore- 
said, by  virtue  of  a  writ  of  fieri  facidSj  to  him  directed  from  Thomas 
S.  Bond,  Esquire,  one  of  the  justices  of  the  peace  for  the  county 
aforesaid,  on  a  judgment  obtained  by  Samuel  Bond,  against  David 
West,  did  on  the  19th  of  May,  1797,  expose  to  public  sale  all  that 
tract  or  parcel  of  land,  situate  in  the  county  aforesaid,  called  Jar- 
rett's  Disappointment,  the  property  of  the  said  David  West,  and 
which  said  land  was,  by  the  said  Jesse  Jarrett,  on  the  day  aforesaid. 
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porohased  for  the  sam  of  14/.  Ss.  9d,  current  money  he  being  the 
highest  bidder  for  the  same."  &c. 

•  The  plaintiff  then  prayed  the  opinion  of  the  .Court,  and  ^ 
their  direction  to  the  jury,  that  the  sale  made  under  the  pro-  ^ 
ceeding8  aforesaid  was  void ;  and  that  no  title  could  be  made  under 
the  same,  there  being  no  return  days  to  either  the  warrant,  or  the 
execution  issued  on  the  judgment  obtained  as  aforesaid. 

Chase,  Ch.  J.  (Duvall  and  Done,  JJ.  concurring.)  The  Court 
are  of  opinion,  that  the  execution  issued  by  Thomas  S.  Bond  as 
aforesaid,  is  void  for  the  want  of  a  return  day,  and  that  no  title  can 
be  made  under  the  sale  made  in  pursuance  thereof.  The  defendants 
excepted. 

2.  The  plaintiff,  to  make  title  to  the  land  in  the  declaration  of 
ejectment  mentioned,  shewed  in  evidence  to  the  Court  and  jury, 
that  on  the  8th  of  February,  1794,  one  Jesse  Jarrett,  obtained  a  war- 
rant of  resurvey  upon  a  tract  of  land  called  Amos  and  Myers'  Puz- 
zle ;  that  in  virtue  of  that  warrant  a  (jertiflcate  of  resurvey  was  made 
and  returned  to  the  land  office  for  the  said  Jarrett,  bearing  date  the 

day  of  January,  1795,  wherein   the  land  so  surveyed,  with  the 

vacancy  thereby  added,  was  called  Little  Contestable ;  that  the  said 
Jarrett  having  failed  to  pay  the  caution  money  for  the  vacant 
land  contained  in  the  said  certificate  within  the  time  prescribed  by 
law,  David  West,  the  lessor  of  the  plaintiff,  upon  the  4th  of  May, 
1795,  obtained  a  proclamation  warrant  to  affect  the  said  vacant  land ; 
that  on  the  8th  of  June,  1 795,  the  said  West  procured  a  certificate 
to  be  made  and  returned  to  the  land  office,  in  virtue  of  the  said 
proclamation  warrant,  upon  which  certificate  the  said  West  after- 
wards compounded,  and  on  the  20th  of  May,  1797,  obtained  a  patent 
for  the  land,  by  the  name  of  Jarrett's  Disappointment,  which  land 
is  located  upon  the  plots  in  the  cause. 

The  defendants  then  offered  evidence  to  the  Court  and  jury,  that 
the  said  Jesse  Jarrett,  in  the  year  .1784,  purchased  of  the  intendant 
of  the  revenue  of  the  State  of  Maryland,  a  tract  or  parcel  of  land, 
then  held  under  lease  and  within  the  reserve  of manor  in  Har- 
ford County,  callecl  The  Hills  of  Poverty ;  that  in  *  virtue  of 
the  said  contract  a  survey  was  made  of  the  said  land  on  the  ^ 
22d  of  January,  1789,  and  a  certificate  returned  to  the  land  office  on 
the  11th  of  February,  1789,  in  the  name  of  the  said  Jarrett,  of  a  tract 
or  parcel  of  the  reserve  land  in  Harford  County,  containing  1,832 
acres,  and  called  Contestable  Manor ;  that  the  said  certificate  being 
eaveated,  the  Judge  of  the  land  office,  on  the  28th  of  July,  1794,  made 
an  order  "that  the  surveyor  correct  the  said  certificate  by  excluding 
such  part  of  the  land  therein  called  Beautiful  Plain,  patented  to 
Samuel  Eichardson,  and  that  he  return  a  corrected  certificate  for  the 
remaining  quantity."    That  on  the  9th  of  February,  1795,  the  cor- 
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rected  certificate,  made  on  the  26th  of  January,  1795,  containing 
1,483  acres,  was  returned ;  and  on  the  20th  of  May,  1795,  the  Judge 
of  the  land  office,  at  the  instance  of  the  said  Jarrett  himself,  made  a 
second  order  for  correcting  the  said  certificate,  viz.  *'The  party  hav- 
ing suggested  that  a  mistake  was  committed  in  executing  the  former 
order,  it  is  ordered,  that  if  a  mistake  shall  appear,  the  same  be  cor- 
rected by  the  sui^veyor  of  Harford  County,  by  making  his  correction 
agreeably  to  the  said  former  order."  That  on  the  18th  of  May,  1796, 
another  corrected  certificate,  made  on  the  2d  of  May,  1796,  contain- 
ing 1,392  acres,  was  returned ;  that  on  the  13th  of  July,  1796,  the 
above  named  David  West  caveated  the  last  mentioned  certificate, 
and  on  the  20th  of  September  1796,  the  Judge  of  the  land  office 
again  made  an  order  for  correcting  the  said  Jarrett's  certificate,  viz. 
''The  Chancellor  proceeded  to  a  hearing  of  the  caveat  against  this 
certificate,  in  course  of  which  David  West's  certificate  of  Jarrett's 
Disappointment  was  produced.  The  said  certificate  is  endorsed  with 
an  order  directing  it  to  be  corrected,  by  excluding  such  part  as  lies, 
according  to  the  plot  for  illustration  in  the  cause,  and  the  recorrected 
certificate  of  Contestable  Manor,  within  the  lines  of  said  Contestable 
Manor.  On  the  hearing  of  the  caveat  of  Jarrett's  Disappointment, 
it  was  not  suggested  that  this  certificate,  which  is  the  recorrected 
m  certificate  aforesaid,  was  erroneous,  *  and  the  present  caveat 
'^^  amounts  in  fact  to  an  application  tor  a  reconsideration  of  the 
caveat  against  Jarrett's  Disappointment ;  for  according  to  the  prac- 
tice of  this  office,  and  agreeably  to  the  principles  of  common  sense, 
whenever  the  same  land  is  contained  in  the  certificates  of  both  par- 
ties to  a  caveat,  it  is  considered,  that  each  of  the  parties  has  cave- 
ated his  antagonist.  On  this  ground  then,  the  certificate  of  the  recor- 
rected certificate  of  Cont^table  Manor,  is  to  be  considered  as  having 
been  caveated  by  David  West,  as  well  as  Jarrett's  Disappoinjtment 
was  caveated  by  Jesse  Jarrett.  It  does  not  appear,  however,  on  the 
examination  of  the  recorrected  certificate  of  Contestable  Manor,  that 
the  surveyor  has  strictly  pursued  the  directions  of  the  Chancellor's 
order  for  recorrection.  It  appears  on  the  contrary,  that  he  has  made 
out  the  recorrected  certificate  with  attention  to  an  order  given  on 
another  caveat,  which  in  no  manner  related  to  the  order  for  recor- 
rection, and  in  consequence  thereof  has  even  made  a  beginning  of 
Contestable  Manor,  different  from  the  beginning  mentioned  in  Cal- 
der's  (a)  certificate  of  Contestable  Manor,  which  he  was  directed  to 
pursue ;  and  he  has  made  out  courses  different  from  the  courses  in 
the  certificate,  which  he  was  directed  to  recorrect,  without  assigning 
any  reason  for  so  doing.  Jesse  Jarrett  asserts,  that  the  difference  of 
courses  arises  from  the  surveyor's  pursuing  certain  calls  in  Calder's 
certificate.  If  that  be  the  case,  the  sur\'eyor  ought  to  have  certified, 
that  the  difference  arose  from  pursuing  the  caUs  in  Calder's  certifl- 

(a)  The  first  certificate  was  returned  by  James  Calder. 
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cate.  If  also  the  determiuation  on  the  caveat  of  the  certificate  of 
Belgrade  oaght  to  have  any  influence  on  the  certificate  of  Contesta- 
ble Manor,  Jesse  Jarrett  ought  to  have  applied  for  anew  order  of  cor- 
rection. The  Chancellor,  however,  can  confirm,  when  done,  that  which 
he  might  originally  have  ordered  to  be  done.  If  then  the  surveyor 
will  correct  the  recorrected  certificate  of  Contestable  Manor,  by  cer- 
tifying that  he  has  pursued  the  calls  of  Calder's  certificate,  and  that 
he  hath  laid  down  the  said  tract  of  Contestable  Manor,  as  by  James 
♦Calder  certified  to  be  laid  down  January  22d,  1789,  except 
that  he  hath  excluded  such  part  thereof,  as  is  contained  in  a  '^^ 
tract  of  land  called  Beautiful  Plain,  patented  to  Samuel  Bichardsou, 
and  hath  excluded  likewise  such  part  as  is  not  contained  in  a  certifi- 
<54it«  called  The  Hills  of  Poverty,  and  will  likewise  return  the  corrected 
certificate  of  Contestable  Manor,  which  was  endorsed  to  be  recor- 
rected, and  will  return  the  recorrected  certificate  also,  along  with  the 
corrected  certificate  thereof,  there  will  be  no  obstacle  arising  from 
the  present  caveat  of  David  West  to  the  said  Jesse  Jarrett's  obtain- 
ing a  patent  for  the  land. 

It  is  thereupon  adjudged  and  ordered,  that  the  surveyor  of  Harford 
County  return  a  corrected  certificate  of  the  recorrected  certificate  of 
Oontestable  Manor,  if  he  can  do  so  consistently  with  truth  and 
the  duty  of  his  ofBce,  agreeably  to  what  is  herein  before  suggested; 
and  that  he  return  likewise  this  certificate  along  with  the  corrected 
certificate  of  Contestable  Manor. 

That  on  the  8th  of  May,  1797,  the  said  Jesse  Jarrett  returned  his 
said  certificate  again  corrected,  made  on  the  8th  of  May,  1797,  [where- 
by Contestable  Manor  is  laid  down  in  two  separate  tracts,  !No.  1  con- 
taining 1,302  acres  more  or  less,  and  No.  2  containing  144  acres  more 
or  less — both  together  containing  1,446  acres.] 

That  the  following  memorandums  were  entered  on  the  said  certifi- 
cate, to  wit :  ^'This  certificate  was  lodged  in  the  land  office  the  18th, 
19th  or  20th  of  May,  1797,  but  not  entered,  because  the  propriety  of 
receiving  it  as  a  proper  certificate,  depended  on  the  Chancellor's  de- 
termination whether  the  order  for  the  correction  of  Contestable 
Manor  was  complied  with." 

"Test,  Jno.  Callahan,  Beg.  L.  O.  W.  S." 

And  on  the  20th  day  of  December,  1797,  the  Judge  of  the  laud  oflice 
made  the  following  remarks  on  the  said  certificate,  to  wit :  ^^The 
Chancellor  passed  an  order  in  favor  of  David  West,  who  could  not  cor- 
rect his  certificate  of  Jarrett's  Disappointment  within  the  nine  moutbs 
limited  by  law,  unless  Jesse  Jarrett,  *  within  a  reasonable  time, 
Hhonld  return  his  recorrected  certificate  of  Contestable  Manor,  *  '^ 
to  leave  out  every  part  of  which  Jarrett's  Disappointment  was  to  be 
corrected.  The  said  order  was,  in  effect,  that  unless  the  said  recor- 
rected certificate  should  be  returned  within  four  months,  the  said 
West  should,  on  application,  be  entitled  to  a  patent,  notwithstand- 
ing the  former  order  for  correcting  Jarrett's  Disappointment.    Just 
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before  the  expiration  of  the  four  months,  this  certificate  was  retamed^ 
as  a  recorrected  certificate  of  Contestable  Manor,  laid  down  agreea- 
bly to  the  orders  passed,  which  directed  no  land  to  be  included,  that 
was  not  included  in  The  Hills  of  Poverty :  But  the  Chancellor,  on 
examination  of  the  original  certificate  of  The  Hills  of  Poverty,  and 
comparing  it  with  this  certificate,  perceived  plainly,  as  he  then  noted^ 
that  one  of  the  courses  of  The  Hills  of  Poverty  was  not  pursued,  and 
that  the  alteration  made  The  Hills  of  Poverty  contain  more  than  it 
would  do,  if  the  course  in  the  original  had  been  pursued.  He  there- 
fore, on  West's  application,  aUowed  him  the  benefit  of  the  order 
passed  in  his  favor.  It  is  now  suggested  by  Jarrett,  that  the  courses 
of  The  Hill^  of  Poverty,  and  particularly  the  19th  line  thereof, 
are  entered  in  the  surveyor's  book  as  laid  down  in  this  certificate, 
and  he  produces  a  copy  of  the  said  courses,  as  so  entered,  under 
the  surveyor's  hand,  which  copy  says,  S.  32,  W.  It  appears  too  on 
the  face  of  the  original  certificate,  which  had  been  the  only  voucher 
to  satisfy  the  Chancellor  relative  to  the  courses  of  The  Hills  of  Pov- 
erty, that  the  19th  course  had  been  altered,  both  in  the  body  and  in 
the  table,  both  saying  S.  82,  and  that  most  probably  it  was  at  first 
S.  32,  because,  on  scrutinizing  the  plot,  it  is  discovered  that  lines 
have  been  erased,  and  that  before  the  erasure,  the  19th  line  was 
actually  laid  down  S.  32,  W.  It  is  alleged  also  by  Jarrett,  that 
always  in  running  The  Hills  of  Poverty,  and  returning  any  certificate 
in  which  the  same  was  contained  or  considered  as  a  foundation  of 
the  survey,  the  said  19th  line  has  been  considered  to  be  S.  32,  W. 
What  then  can  the  Chancellor  do  after  the  various  transactions 
•  which  have  taken  place  on  the  disputes  relative  to  Contesta- 
'■^  ble  Manor,  which  it  has  not  yet  been  in  his  power  to  settle  ? 
He  conceives,  from  what  is  stated,  and  it  is  now  admitted  by  Jar- 
rett, that  he  could  not,  at  the  time  of  returning  this  certificate,  con- 
sider it  as  a  recorrected  certificate  of  Contestable  Manor,  laid  down 
agreeably  to  the  several  orders  on  the  subject,  all  of  which  directed 
the  same  thing,  viz.  to  let  Contestable  Manor  contain  no  land  not 
contained  in  The  Hills  of  Poverty.  But,  inasmuch  as  it  now  appears 
to  the  Chancellor,  that  the  19th  line  of  The  Hills  of  Poverty  was 
really  intended  to  be  S.  32,  W.  and  if  so,  that  this  certificate  con- 
tains no  land  dot  comprehended  in  The  Hills  of  Poverty,  he  conceives 
that  it  may  be  received,  and  stand  as  a  certificate  of  Contestable 
Manor,  recorrected,  as  it  ought  to  be,  until  the  contrary  be  regularly 
shewn,  and  that  the  period  for  which  it  is  to  stand  is  the  day  of  its 
return."  (a) 


(a)  Memorandum  made  by  the  Register— "  The  Chancellor  having  by  his 
note  determined  that  this  was  to  be  considered  as  a  proper  certificate,  and 
that  the  period  from  which  it  is  to  stand,  is  the  day  of  its  return,  (which 
was  on  the  18th,  19th  or  20th  of  May  last,  it  was  not  liable  to  a  caveat  agree- 
ably to  a  law  after  six  months  from  such  return. 

'*  December  20,  1797.  John  Callahan,  Reg.  L.  Off.  ViT.  S." 
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That  on  the  16th  of  March,  1798,  the  said  Jarrett  obtained  a  patent 
upon  the  said  last  mentioned  corrected  certificate,  for  the  land  called 
Contestable  Manor,  !No.  1,  and  Contestable  Manor,  No.  2.  That  the 
land  in  the  said  patent  mentioned,  and  called  Contestable  Manor^ 
N^o.  2,  is  located  on  the  plots  in  this  cause. 

The  defendants  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  the  contract  aforesaid  made  by  the  said 
Jesse  Jarrett  with  the  intendant  of  the  revenue,  and  the  certificate 
aforesaid  returned  in  virtue  thereof,  and  the  patent  issued  ns  afore- 
said on  the  same,  gave  and  vested  a  prior  title  to  the  laud  mentioned 
in  the  patent  issued  to  the  said  Jarrett. 

Chas£,  Oh.  J.  The  Court  are  of  opinion,  that  the  patent  obtained 
by  Jesse  Jarrett  on  the  16th  of  March,  1798,  operates  by  relation 
from  the  11th  of  February,  1789,  the  date  of  the  certificate  of  the 
said  Jarrett  for  the  land  called  Contestable  Manor,  and  vested  the 
legal  *  title  in  the  land,  mentioned  in  the  said  patent,  in  the  ^  a 
said  Jarrett,  on  the  said  11th  of  February,  1789.  ** 

The  plaintiff  excepted.  Verdict  and  judgment  for  the  plaintifi'  for 
all  the  land  included  in  the  patent  of  Jarrett's  Disappointment,  which 
is  not  included  within  the  lines  of  the  land  called  Contestable  Manor 
No.  2,  as  located  on  the  plots  in  this  case  returned,  by  the  black  dotted 
lines. 

A.  Hall^  HoUingsworth  and  Mason^  for  the  plaintiff. 

Martin^  (Attorney-General,)  Key  and  Johnsorij  for  the  defendants. 

The  plaintiff  and  defendants  both  appealed  to  the  Court  of  Appeals ; 
and  the  judgment  of  the  General  Court  wa«  affirmed  in  both  cases, 
at  November  Term,  1802,  the  Court  of  Appeals  concurring  with  the 
General  Court  in  the  opinions  expressed  in  both  of  the  bills  of  ex- 
ceptions. 


GENERAL  COURT,  MAY  TERM,  1800. 
GiTTiNGS'  Lessee  vs.  Hall. 

A  person  being  in  possession  of  part  of  a  tract  of  land  under  a  deed  convey- 
ing to  him  the  whole  tract,  may  grant  the  whole  by  a  deed  of  bargain 
and  sale,  without  entering  on  that  part  of  which  he  is  not  in  possession, 
notwithstanding  an  adverse  possession  by  enclosures,  (a) 


(a)  Ax>proved  in  Oresap  vs.  Hutaon,  9  Gill,  276,  where  it  was  held  that  the 
title  to  land  draws  to  it  the  seisin,  so  that  one  who  has  title  is,  by  virtue 
thereof,  in  possession  until  an  ouster  or  disseisin  is  committed,  and  that  the 
deed  of  a  plaintiff  in  ejectment  conveying  the  lands  in  dispute,  made  after 
the  commencement  of  the  suit,  is  not  void  because  the  defendant,  at  the 
time  of  the  execution,  held  adverse  possession  of  the  land.  See  Hoye  vs. 
Stpon^  5  Md.  251;  Carroll  vs.  Norwood^  5  H.  &  J.  155. 
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• 

Where  a  grantor  conveys  land  by  name,  and  lays  the  same  off  by  actual 
survey,  excluding  a  part  so  conveyed,  it  will  not  control  the  operation 
of  the  deed  to  pass  the  whole,  (h) 

An  attested  copy  of  a  deed  not  required  by  law  to  be  enrolled,  cannot  be 
received  in  evidence,  unless  the  original  be  lost,  and  possession  of  the 
land  has  been  held  under  it  for  forty  years,  (c) 

To  constitute  a  deed  of  bargain  and  sale  there  must  be  a  money  considera- 
tion expressed  therein,  (d) 

The  Court  are  to  decide,  on  inspection,  whether  or  not  a  deed  was  indented, 

and  the  original  must  be  produced  for  that  purpose,  (e) 
A  conveyance  of  land  acknowledged  by  the  grantor  before  two  Justices  of 

the  Peace  in  a  county  in  which  he  did  not  reside,  and  wherein  the  land 

is  not  situated,  held  to  be  inoperative.  (/) 
Parol  evidence  may  be  received  to  prove  that  a  grantor,  although  stated  in 

the  deed  to  reside  in  a  particular  county,  was  a  resident  of  the  county 

in  which  the  deed  was  acknowledged,  {g) 

The  jury  were  directed  to  presume  a  valid  deed  had  been  executed,  after  a 
defective  conveyance  had  been  refused  to  be  permitted  to  be  given  in 
evidence,  there  being  evidence  of  possession  by  and  under  the  grantee 
in  the  deed,  (h) 

The  defendant  cannot  prove  on  the  trial  that  the  locations  made  on  the  plots 
in  the  cause  were  not  in  compliance  with  his  instructions  to  the  sur- 
veyor. 

To  prove  a  witness  interested  in  the  event  of  the  suit,  by  holding  land  inter- 
fering with  that  in  dispute,  the  land  claimed  by  the  witness  must  be 
located  on  the  plots,  (i) 

A  land  commission  under  the  Act  of  1728,  ch.  8,  and  depositions  taken  there- 
under, not  received  in  evidence,  it  not  appearing  that  the  specific  notices 
required  by  that  Act  had  been  given,  (k) 

Where  the  plaintiff  in  ejectment  locates  his  pretensions  on  the  plots  in  two 
ways,  and  there  is  a  general  verdict  and  judgment  thereon  rendered, 
such  judgment  is  void  for  uncertainty.  (/) 


(b)  See  Hall  vs.  Gittings,  2  H.  &  J.  119;  Bryan  vs.  Harvey,  18  Md.  128. 

(c)  See  Coale  vs.  Harrington,  7  H.  &  J.  147;  Budd  vs.  Brooke,  3  G.  300; 
Olenn  vs.  Davis,  35  Md.  208. 

(d)  See  Cheney  vs.  Watkkis,  post,  m.  p.  527. 

(e)  See  CJode,  Art.  24,  sec.  28;  Phelps  vs.  Phelps,  17  Md.  120. 

(/)  In  Handy  vs.  State,  7  H.  &  J.  50,  it  is  said  that  the  decision  of  the 
General  Court,  in  the  case  in  the  text,  was  reversed  on  the  ground  that  a 
deed  which  was  read  in  evidence  without  objection,  as  a  link  in  a  chain  of 
title  to  land,  appeared  to  be  defectively  executed,  and  was  not  therefore 
legally  admissible.  The  case  in  the  text  is  also  considered  in  Johns  vs.  Rear- 
don,  3  Md.  Ch.  61-64.  See  Hall  vs.  Gittings,  2  H.  &  J.  380;  Grov^  vs.  Todd, 
41  Md.  640. 

(g)  Approved  in  Byer  vs.  Etnyre,  2  G.  160.  Cf.  Ramsbtirg  vs.  Campbell,  55 
Md.  231;  Webster  vs.  Hall,  2  H.  &  McH.  19,  note. 

(h)  Cf.  Cockey  vs.  Smith,  3  H.  &  J.  20;  Bradford  vs.  McComas,  lb,  450; 
Beall  vs.  Lynn,  6  H.  &  J.  336;  Garretsmi  vs.  Cole,  2  H.  &  McH.  459,  note. 

(i)  See  Chapline  vs.  Keedy,  3  H.  &  McH.  578,  note. 

[k)  See  Weems  vs.  Disney,  4  H.  &  McH.  156,  note. 

(I)  Cf.  Hughes  vs.  Howard,  3  H.  &  J.  9;  Kershner  vs.  Kershner,  36  Md.  336. 
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The  Court  of  Appeals  will  take  notice  of  testimony  improperly  admitted  in 
evidence  in  the  Court  below,  although  it  was  not  objected  to  and  made 
no  part  of  the  question  decided  by  the  Court  below. 

The  Court  of  Appeals  will  not  give  an  opinion  on  any  abstract  proposition. 

Ejectment  for  part  of  a  tract  of  land  called  Hill's  Forest,  lying 
ill  Baltimore  County.    Defence  on  warrant,  and  plots  returned. 

1.  The  defendant  at  the  trial,  offered  evidence  to  the  jury  to  prove, 
that  Walter  Tolly  was  in  the  actual  *  possession,  by  enclosure,  - 
of  the  land  contained  within  the  fence  located  on  the  plots,  *^ 
claiming  the  same  as  his  own,  at  the  time  James  Bosley  executed  the 
deed  to  Grcorge  Buchanan,  of  the  16th  of  June,  1784,  for  part  of  Hill's 
Forest,  containing  431  acres  more  or  less,  it  being  the  tract  or  parcel 
of  land  conveyed  by  Ogle  and  wife  to  the  said  Bosley;  and  that  the 
8aid  Bosley,  in  laying  off  the  said  land  to  the  said  Buchanan,  laid 
the  same  down  by  actual  survey  with  the  said  fence,  excluding  the 
possession  of  the  said  Tolly;  and  that  the  said  Tolly,  and  the  defend- 
ant claiming  under  him,  continued  the  said  possession  by  actual  en- 
closure, during  the  whole  time  that  the  said  Buchanan  claimed  the 
land  called  Hill's  Forest,  for  which  this  ejectment  is  brought,  and  at 
the  time  the  said  Buchanan  made  the  deed  to  the  lessor  of  the  plain- 
tiff, (28th  December,  1789,)  and  to  the  time  of  bringing  the  present 
ejectment. 

The  defendant  prayed  the  opinion  of  the  Court,  and  their  direction 
to  the  jury,  that  if  they  find  the  above  facts  to  be  true,  that  then  the 
said  deeds  (Bosley  to  Buchanan,  and  Buchanan  to  the  lessor  of  the 
plaintiff,)  cannot  operate  to  convey  any  title  to  the  land  so  enclosed, 
possessed,  and  claimed  by  the  defendant. 

Chase,  Ch.  J.  (Dtjvall  and  Done,  J  J.  concurring.)  The  Court 
are  of  opinion,  that  as  James  Bosley  was  iii  possession  of  part  of  the 
land  conveyed  to  him  by  Benjamin  Ogle  and  wife,  and  George  Buch- 
anan was  in  possession  of  the  same  land  conveyed  by  James  Bosley 
to  George  Buchanan,  it  was  not  necessary  for  George  Buchanan  to 
enter  on  that  part  of  the  land  contained  within  the  enclosure  of 
Walter  Tolly,  described  above,  at  the  time  of  making  the  said  deed 
of  bargain  and  sale  from  George  Buchanan  to  the  lessor  of  the  plain- 
tiff, in  order  to  give  it  validity,  and  make  it  operate  as  such;  and 
that  Bosley's  laying  down  the  same  land  by  actual  survey,  with  the 
fence,  excluding  the  possession  of  the  said  Tolly,  cannot  affect  or  con- 
trol the  operation  of  the  said  deeds,  or  affect  their  validity  to  pass 
the  same  land. 

•  The  Court  refuse  to  give  the  direction  to  the  jury  as  prayed 
by  the  counsel  for  the  defendant.    The  defendant  excepted.  ^^ 

2.  The  plaintiff  offered  to  read  in  evidence  to  the  jury,  to  shew 
title  to  the  land  in  the  declaration  of  ejectment  mentioned,  the  ex- 
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emplification  of  a  deed  from  Henry  Hill  to  Joseph  Hill,  in  the  follow- 
ing words,  to  wit : 

"To  all  Christian  people  to  whom  these  presents  shall  come,  Henry 
Hill,  of  Anne  Arundel  County,  in  the  Province  of  Maryland,  sendeth 
greeting,  &c.  Know  ye,  that  I  the  said  Henry  Hill,  as  well  for  and  in 
consideration  of  the  natural  love  and  affection  which  t  have  and  do 
bear  unto  my  dear  and  well  beloved  son,  Joseph  Hill,  of  the  county 
and  province  aforesaid,  as  also  for  divers  other  good  causes  and  con- 
siderations me  thereivnto  moving,  have  given,  granted,  made  over 
and  confirmed,  and  by  these  presents  do  give,  grant,  make  over  and 
confirm,  unto  my  said  son,  Joseph  Hill,  his  heirs  and  assigns  forever, 
the  several  tracts  or  parcels  of  land  following;  that  is  to  say,  one 
tract  or  parcel  of  land  situate,  lying  and  being,  in  the  fork  of  Gun- 
powder Eiver,  in  Baltimore  County,  called  and  known  by  the  name 
of  Hill's  Forest,  and  containing  a  thousand  acres  more  or  less;  two 
other  tracts  or  parcels  of  land  situate,  lying  and  being,  on  the  north 
side  of  Little  Choptank  Eiver,  in  Dorchester  County,  the  one  called 
Tench's  Hope,  containing  two  hundred  acres,  the  other  called  Eagged 
Point,  containing  four  hundred  and  forty  acres,  or  thereabouts,  be 
the  same  more  or  less.  To  have  and  to  hold  the  said  several  parcels 
of  land  called  Hill's  Forest,  Tench's  Hope,  and  Eagged  Point,  with 
all  and  singular  the  premises,  rights,  profits,  advantages,  emoluments, 
and  appurtenances,  to  the  same  belonging,  or  in  any  wise  appertain- 
ing, unto  him  the  said  Joseph  Hill,  his  heirs  and  assigns  forever,  to 
his  and  their  only  proper  use  and  behoof  forevermore;  together  with 
the  full,  free,  quiet,  and  absolute  possession  of  the  same,  to  all  eqds 
-  ^  and  purposes  whatsoever.  In  witness  whereof  I  have  ♦  here- 
■■•  •  unto  set  my  hand,  and  affixed  my  seal,  this  twenty-seventh 
day  of  July,  seventeen  hundred  and  thirty  seven. 

"Signed,  sealed  and  delivered,  Henbt'Hill,  (l.  s.)" 

in  presence  of 

'^John  Brice,  Geo.  Steuart^  Robert  OordonP 

On  the  back  of  the  foregoing  deed  was  thus  endorsed,  viz.  Mary- 
land, sc.  July  27, 1737.  Then  came  the  within  mentioned  Henry 
Hill,  and  acknowledged  the  within  deed  of  gift,  according  to  the  di- 
rection of  the  Act  of  Assembly,  before  me,  the  subscriber,  one  of  his 
lordship's  justices  of  the  Provincial  Coui't.         Egbert  Gobdon. 

July  29, 1737.  Eeceived  of  the  within  named  Mr.  Joseph  Hill,  for 
the  use  of  the  Eight  Honorable  the  Lord  Baltimore,  three  pounds 
one  shilling  and  eight  pence,  being  for  the  alienation  fines  of  the 
within  mentioned  lands. 

Eecorded  July  the  29th,  1737.  Benja.  Tas£EB. 

Mar^'land,  «c.  I  hereby  certify  that  the  foregoing  is  truly  taken 
from  Liber  P.  L.  No.  8,  folio  534,  one  of  the  land  records  of  the  late 
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Provincial  Court,  remaining  in  and  belonging  to  the  office  of  the 
Oeneral  Court  lor  the  Western  Shore. 

In  testimony  whereof,  to  this  exemplification, 
(L-  S.)  (the  same  being  first  duly  stamped,)  I  hereunto  sub- 

scribe my  name,  and  affix  the  seal  of  the  said  Gene- 
ral Court,  this  seventeenth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred.        John  Gwinn,  Clk.  Gen.  Court  W.  S. 

The  defendant,  by  his  counsel,  objected  to  the  reading  the  said 
exemplification  in  evidence  to  the  jury. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  copy  of  the  deed 
from  Henry  Hill  to  Joseph  Hill  cannot  be  received  as  evidence,  it  not 
appearing  by  the  copy  to  have  the  words  This  Indenture,  and  no 
money  consideration  being  expressed  in  the  deed,  and  therefore  not 
a  deed  of  bargain  and  sale. 

•  The  Court  are  to  decide,  on  inspection,  whether  or  not  the       - 
deed  was  indented ;  and  the  original  deed  must  be  produced,       *^ 
that  the  Court  may  determine  whether  or  not  the  deed  was  indented. 

The  Court  are  also  of  opinion,  that  a  copy  from  the  record  of  a 
deed,  which  does  not  require  enrolment,  cannot  be  received  in 
evidence;  but  that  the  deed  itself  must  be  produced  as  the  best 
evidence. 

If  the  original  deed  is  lost,  destroyed,  or  in  possession  of  the  adverse 
party,  which  must  be  proved  to  the  Couit,  a  copy  is  admissible  in 
evidence,  if  proved  to  be  a  true  copy  by  a  person  who  has  compared 
it  with  the  original ;  and  a  copy  from  the  record  may  be  received  in 
eviSence  if  possession  has  gone  accordingly  for  upwards  of  thirty- 
nine  or  forty  years. 

The  plaintiff  then  offered  in  evidence  to  the  jury,  the  entry  on  the 
old  rent  rolls  as  to  the  possession,  and  as  to  the  time  when  a  deed 
had  been  executed  from  Henry  Hill  to  Joseph  Hill,  in  these  words, 
to  wit: 

"1,000  acres,  2Z.  yly.  rent.  Hill's  Forest,  sur.  4  Sept.  1683,  for  Ei. 
Hill,  above  ye  head  of  Gunpowder  river,  on  the  So.  side  ye  Nor. 
branch  of  ye  said  river,  at  a  bounded  red  oak,  and  now  belonging  to 
Joseph  Hill. 

"  1,000.    Joseph  HiU  from  Henry  Hill,  27  July,  1737. 

"  True  copy  from  the  old  rent  roll  of  Baltimore  County,  page  424. 

Jno.  Callahan." 

The  plaintiff  also  offered  in  evidence  the  will  of  Henry  Hill,  dated 
the  10th  of  February,  1738-9,  in  which,  though  his  property  is  very 
particularly  and  specifically  devised,  there  is  no  mention  of  Hill's 
Forest,  and  in  which  will  there  is  no  residuary  devise.  The  plaintiff 
also  offered  in  evidence,  the  charge  of  Hill's  Forest  on  the  Debt  Books 
of  the  then  Province  of  Maryland,  as  far  back  as  the  same  can  be  found ; 
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that  is  to  say,  to  the  year  1754,  first  to  Joseph  Hill  during  his  life,  and 
until  1761,  when  he  died  ;  also  Joseph  HilPa  will,  dated  the  20th  of  Oc- 
-  tober,  1761,  *  devising  200  acres,  part  of  Hill's  Forest,  to  Joseph 

*^      Richardson,  200  acres,  another  part,  to  Nathaniel  Eichard- 
son,  and  the  residue  thereof  to  Henry  Margaret  Hill,  now  Henry 
Margaret  Ogle,  his  grand-datighter  and  heir  at  law ;  also  the  charge 
in  the  said  debt  books  in  1762,  of  Hill's  Forest  to  Joseph  Hill's  heirs; 
also  the  further  charge  in  the  said  debt  books  in  1771,  of  200  a<!ras, 
part  of  Hill's  Forest,  to  Joseph  Bichardson ;  200  acres,  another  part 
thereof,  to  Nathaniel  Eichardson ;  and  600  acres,  another  part  there- 
of, to  Mrs.  Ogle  above  named ;  also  the  regular  conversances  to  the 
present  possessors  of  Hill's  Forest  from  Joseph  Hill,  above  named^ 
through  his  three  devisees  above  named ;  that  is  to  say,  a  deed  stated 
to  be  dated  on  the  25th  of  June,  1777,  and  made  by  and  between 
"Benjamin  Ogle,  Esquire,  and  Henry  Margare  this  wife,  of  Anne^ 
Arundel  County  in  the  State  of  Maryland,  of  the  one  part,  and  James 
Bosley,  of  Charles,  of,"  &c.  of  the  other  part,  for  part  of  a  tract  of 
land  called  Hill's  Forest,  lying  in  Baltimore  County,  containing  431 
a<5res;  which  said  deed  was  acknowledged  by  the  grantors  before  two 
justices  of  the  peace  for  Prince  Greorge's  County,  and  it  was  certified 
by  the  clerk  of  Prince  George's  County  Court,  that  the  persons  who 
appeared  to  have  taken  the  said  acknowledgments  were,  at  the  time, 
"justices  of  the  peace  for  Prince  George's  County  legally  authorized 
and  assigned" — and  the  said  deed  was  recorded  amongst  the  records 
of  Baltimore  County  on  the  20th  of  September,  1777;  and  a  deed  from 
the  said  James  Bosley,  of  Charles,  to  George  Buchanan,  for  the  said 
land,  dated  the  16th  of  June,  1784;  and  a  deed  from  Joseph  Eich- 
ardarm,  of  Dorchester  County,  to  Charles  Wells,  dated  the  27th 
of  March,  1779,  for  200  acres,  part  of  said  tract  called  Hill's  Forest, 
devised  to  the  said  Joseph  Eichardson  by  Joseph  Hill.    This  deed 
wjia  acknowledged  before  two  justices  of  the  peace  for  Dorchester 
County,  and  it  was  certified  by  the  clerk  of  that  County  Court,  that 
the  persons  who  appeared  to  have  taken  the  said  acknowledgment 
were  at  the  time  "  two  of  the  justices  of  the  peace  in  and  for 
'**'     the  *  County  of  Dorchester,  duly  commissioned  and  sworn ;" 
and  was  recorded  amongst  the  records  of  Baltimore  County  (m  the 
31st  of  July,  1779;  and  a  deed  from  Charles  Wells  to  George  Buch- 
anan, dated  the  9th  of  October,  1784,  for  200  acres  of  land,  part  of 
Hill's  Forest,  the  land  conveyed  by  the  said  Eichardson  to  the  said 
Wells ;  and  a  deed  from  George  Buchanan,  to  James  Gittings,  dat^d 
the  28th  of  December,  1789,  for  the  last  above  mentioned  part  of 
Hill's  Forest ;  and  a  deed  from  the  said  Buchanan  to  the  said  Git- 
tings, dated  the  said  28th  of  December,  1789,  for  the  part  of  the  said 
tract  of  land  called  Hill's  Forest,  which  had  been  conveyed,  as  herein 
before  mentioned,  by  Bosley  to  the  said  Buchanan.    The  plaintiff 
also  offered  proof  that  there  has  been  actual  possession  of  Hill's 
Forest,  by  living  on  the  same,  under  the  title  of  Joseph  Hill  above 
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named,  ever  since  the  year  1772 ;  also  proof  that  whilst  it  lay  oat  in 
^oods  unoccupied,  it  was  reputed  to  belong  to  a  person  of  the  name 
of  Ogle,  or  to  a  person  down  the  country;  also  the  proof  of  Mr.  John 
Thomas,  aged  56  years  and  upwards,  a  person  connected  and  well 
acquainted  with  the  said  Hill  family,  that  in  the  said  Hill  family. 
Hill's  Foi'est  was  always  reputed  to  belong  to  the  said  Joseph  Hill, 
and  those  claiming  under  him,  and  that  he  never  heard  that  any 
other  of  the  family  claimed  the  same;  that  Henry  Hill,  the  son  of 
Doctor  Bichard  Hill,  who  was  brother  of  Joseph  Hill,  and  heir  at  law 
of  Henry  Hill,  father  of  the  said  Eichard  and  Joseph,  was  frequently 
in  this  State  from  the  year  1761  to  the  year  1792;  that  about  the 
years  1769, 1770  or  1771,  the  said  Henry  Hill,  Junipr,  8|>ent  the  most 
of  two  years  at  the  house  of  the  said  John  Thomas  in  this  State,  in 
company  with  Mrs.  Ogle  above  named,  the  then  reputed  owner  of 
HiU's  Forest ;  that  Doctor  Richard  Hill,  father  of  said  Henry  Hill, 
Junior,  and  son  of  Henry  Hill,  Senior,  waA  bom  in  this  State,  and  that 
he  came  to  this  State  in  the  year  1752,  from  the  Island  of  Madeira, 
'where  he  then  resided,  and  stayed  here  amongst  his  relations,  in  and 
about  the  City  of  Annapolis,  for  the  space  of  one  year ;  that  the  ^ 
*  executors  of  the  said  Joseph  Hill,  and  the  said  John  Thomas  '^'• 
as  gaardiau  of  Mrs.  Ogle,  paid  the  quit  rents  on  Hill's  Forest,  from  the 
death  of  Joseph  Hill  until  the  marriage  of  Mrs.  Ogle ;  also  the  proof 
that  no  person  has  held  any  part  of  Hill's  Forest,  claiming  it  as  such, 
except  those  holding  under  the  said  Joseph  Hill.  There  was  no  evi- 
dence that  Bichard  Hill,  the  heir  at  law  of  his  father  Henry  Hill,  or 
that  Henry  Hill  the  heir  at  law  of  Bichard  Hill,  or  any  other  person, 
ever  claimed  a  right  to  Hill's  Forest,  or  any  part  thereof,  except  the 
said  Joseph  Hill,  and  those  claiming  under  him ;  and  no  title  being 
now  set  up  by  the  defendant  under  the  heirs  of  Henry  Hill,  father  of 
the  said  Joseph  Hill. 

The  defendant,  by  his  counsel,  offered  in  evidence  to  the  jury,  that 
the  tract  of  land  called  Hill's  Forest,  for  which  the  present  ejectment 
is  brought,  was  granted  to  Bichard  Hill  on  the  10th  of  August, 
1684;  and  that  the  said  Bichard  Hill  left  issue  three  sons,  Bichard, 
Joseph  and  Henry ;  that  he  made  his  last  will  and  testament  on  the 
20th  of  October,  1700,  and  therein  devised  the  said  tract  of  land  to 
his  three  sons  as  tenants  in  common  in  fee ;  that  the  said  Henry  sur- 
vived his  two  brothers,  and  became  sole  seised  in  fee  of  the  said  land 
as  heir  to  the  grantee;  that  the  said  Henry  had  issue  two  sons, 
Bichard  the  eldest,  and  Joseph  the  youngest ;  that  Bichard  removed 
to  the  Island  of  Madeira  and  resided  there  many  years;  that  he  was 
there  alive  in  the  year  1750,  and  afterwards  died  there,  leaving 
Henry  Hill,  of  Philadelphia,  his  son  and  heir  at  law ;  that  the  said 
last  mentioned  Henry  Hill  died  in  Philadelphia  in  the  year  1798,  a 
man  of  large  fortune  and  without  children,  and  that  his  heirs  are 
sisters  and  the  children  of  his  deceased  sisters.  That  the  plaintiff  to 
make  title  in  this  cause,  having  prodaced  and  offered  to  read  in  evi- 

2  1  H.  &:  J. 
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dence  an  exemplification  from  the  records  of  the  General  Court  of 
an  instrument  of  writing  from  Heniy  Hill  to  his  youngest  son  Joseph, 
bearing  date  the  27th  of  July  1737,  which  the  Court  refused  to 
permit  to  be  read  to  the  jury  in  support  of  the  title,  the  defendant, 
by  his  counsel,  offered  •  in  evidence  the  before  mentioned 
'•'•  entry  on  the  rent  rolls  in  the  land  office  referring  to  the  date 
mentioned  in  the  said  exemplification,  to  account  for  the  said  entry 
being  made  on  the  said  rent  roll.  The  defendant  further  ofl'ered  in  evi- 
dence, that  no  actual  possession  or  occupation  of  the  land  mentioned 
in  the  declaration  of  ejectment  in  this  cause,  nor  of  auy  part  thereof, 
ever  was  at  anytime  in  any  person  claiming  under  Joseph  Hill,  in 
whom  the  lessor  of  the  plaintiff  sets  up  title ;  but  that  the  whole  of 
the  said  land  was  in  woods  and  unoccupied  until  the  year  1772,  when 
James  Bosley,  under  whom  the  lessor  of  the  plaintiff  claims,  entered 
into  a  part  thereof,  and  that  the  said  Joseph  Hill,  nor  any  person 
claiming  under  him,  ever  made  an  entry  on,  or  had  the  actual  posses- 
sion of  any  part  of  the  land  ibr  which  the  defendant  has  taken  de- 
fence upon  the  plots  returned  in  this  cause. 

And  the  plaintiff,  by  his  counsel,  prayed  the  opinion  of  the  Court, 
and  their  direction  to  the  jury,  that  from  the  whole  of  the  evidence 
above  stated  on  the  part  of  the  plaintiff,  they  may  and  ought  to  pre- 
sume that  a  deed  good  and  operative  in  law  to  convey  the  said  land 
called  Hill's  Forest,  was  executed,  and  did  pass  the  said  land  in  tee 
from  the  said  Henry  Hill,  the  son  of  the  original  patentee,  to  Joseph 
Hill  his  son. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  and  so  direct  the  jury, 
in  case  they  find  the  several  facts  stated  by  the  plaintiff*  to  be  true, 
although  they  should  find  the  several  facts  stated  by  the  defendant 
to  be  true,  that  the  same  facts  so  stated  by  the  plaintiff  are  sufficient 
for  the  jury  to  presume,  and  they  ought  to  presume,  that  the  said 
Henry  Hill  did  make  and  execute  a  good  and  sufficient  deed,  valid 
and  operative  in  law,  to  transfer  and  pass  the  said  land  called  Hill's 
Forest  from  the  said  Henry  Hill  to  the  said  Joseph  Hill  aod  his 
heirs.    The  defendant  excepted. 

3.  The  Plaintiff,  by  his  counsel,  offered  to  read  in  evidence  to  the 
jury  a  location  of  a  tract  of  land  called  Holland's  Park  on  the  plots 
returned  in  this  cause,  as  •  an  a<;t  of  the  defendant  evidenc- 
*••*  ing  the  true  location  and  position  of  the  said  tract  called  Hol- 
land's Park.  The  defendant,  to  show  that  the  said  location  was  not 
his  act,  offered  to  give  in  evidence  to  the  jury  his  original  instruc- 
tions in  writing  to  the  surveyor  as  to  laying  down  the  said  land;  and 
the  defendant  offered  to  prove  by  the  surveyor,  that  the  location 
made  and  returned  on  the  said  plots,  was  made  by  misconception  of 
the  said  instructions,  and  contrary  to  them. 
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Chase,  Gh.  J.  The  Goart  are  of  opinion  that  the  testimony  offered 
on  the  part  of  the  defendant  is  improper  and  cannot  be  received;  and 
the' Court  refuse  to  let  the  said  evidence  so  offered  by  the  defendant 
go  before  the  jnry.    The  defendant  excepted. 

4.  The  Court  in  the  course  of  the  trial  of  this  cause  determined, 
that  to  prove  a  witness  interested  in  the  event,  by  holding  land  ad- 
joining or  interfering  with  the  land  in  dispute,  the  land  claimed  or 
held  by  the  witness  must  be  located  on  the  plots. 

5.  The  Court  also  determined  in  this  case,  that  a  land  commission, 
and  deposition  taken  in  virtue  of  it,  under  the  Act  of  1723,  ch.  8, 
could  not  be  received  in  evidence,  unless  it  appeared  by  the  certifi- 
cate of  the  commissioners  that  the  specific  notices  required  by  the 
Act  had  been  given ;  and  that  as  the  certificate  of  the  commissioners 
to  the  commission  produced  in  this  case,  only  mentioned  that  the 
notices,  directed  by  the  Act,  had  been  given,  it  was  defective,  and 
did  not  entitle  the  party  to  read  the  commission  and  depositions  in 
evidence. 

Verdict  for  the  plaintiff'  to  the  full  extent  of  his  locations  upon 
the  plots  returned  in  this  cause,  and  judgment  for  the  plaintiff  for 
possession  of  the  land  mentioned  in  the  declaration  of  ejectment, 
agreeably  to  the  finding  of  the  jury,  and  costs. 

The  defendant  brought  a  writ  of  error,  and  the  record  of  proceed- 
ings was  removed  to  the  Court  of  Appeals.  At  November  Term, 
1802,  the  cause  came  on  and  was  argued  in  that  Court. 

•  JTey,  Harper  and  Johnson^  for  Hall,  the  plaintiff  in  error, 
contended,  1.  As  to  the  first  bill  of  exceptions,  that  the  deed  '•'* 
of  bargain  and  sale  from  Buchanan  to  the  lessor  of  the  plaintiff  for 
Hill's  Forest,  could  not  operate  to  convey  that  part  of  the  said 
land  which  was  in  possession  of  Tolly  by  actual  enclosures.  Without 
an  actual  entry  having  being  made  by  Buchanan,  (he  being  out  of 
possession)  upon  the  part  under  enclosures  at  the  time  of  executing  the 
said  deed  to  the  lessor  of  the  plaintiff.  The  question,  they  said,  was 
whether  or  not  Buchanan  had  possession  of  the  land  when  he  exe- 
cuted the  deed?  if  he  had  not,  his  deed  would  not  operate  to  con- 
vey the  part  of  which  he  was  not  possessed.  That  Bosley  who  sold 
to  Buchanan,  laid  off  the  land  to  him,  excluding  Tolly's  enclosure, 
in  1784,  and  Tolly,  and  those  claiming  under  him,  have  been  in  pos- 
session ever  since.  Buchanan  never  was  in  possession  of  the  part 
under  enclosure ;  and  although  the  land  is  included  in  Hill's  Forest, 
yet  as  to  that  part  under  enclosure  there  has  been  a  disseisin.  As 
to  what  constitutes  a  disseisin,  they  cited  Co.  Litt  s,  279 ;  and  1, 
Burr.  107.  That  a  person  disseised  could  not  pass  land  by  will  nor 
convey  without  actual  entry.  2  Bac.  Ab.  52 ;  Shep.  Touch.  242 ;  Co. 
Litt.  15  a,  252  h;  Run.  Eject.  84,  85.  An  actual  possession  is  neces- 
sary to  make  a  deed  effectual.  2  Blk.  Com.  311,  314,339. 
And  an  actual  entry  must  be  made  on  the  •  land  to  avoid      '^^ 
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an  adversary  possession.    Mason  vs.  SmaUwoody  4  JETar.  db  McHen. 
484,  and  McKeel  vs.  Woolfordj  4  Harr.  dt  McHen.  495. 

2.  On  the  second  bill  of  exceptions,  they  cited  Catoperj  217. 

3.  They  also  objected  to  the  verdict  and  judgment,  and  contended 
that  the  verdict  was  void  for  uncertainty.  That  the  declaration  in 
ejectment  was  for  land  by  name  and  quantity,  and  not  for  land  by 
description  setting  out  the  courses  and  distances.  The  plaintiff  below 
located  his  pretensions  on  the  plots  in  three  different  ways,  and  the 
jury,  by  their  verdict,  find  generally  for  the  plaintiff,  without  specify- 
ing which  of  the  plaintiff's  locations  they  adopted. 

Martifiy  (Attomey-€reneral,)  and  Shaaffj  contra.  1.  On  the  first 
exception.  An  entry  into  part  of  a  tract  of  land,  is  an  entry  into 
the  whole. — Co.  Litt.  252  h.  A  seisin  of  parcel  is  a  sufficient  seisin 
in  law  for  the  whole.  Co.  Litt.  153.  And  where  two  are  in  possession 
the  law  will  adjudge  him  in  possession  who  hath  right  to  have  the 
possession.  Co.  Litt  368  a;  2  BUc.  Com.  332,  336,  375.  As  to  what 
constitutes  a  disseisin,  they  cited  also  1  Burr.  107, 123.  2.  On  the 
second  exception,  they  contended  that  it  was  constantly  the  practice 
to  produce  feoffments  in  *  evidence  on  trials  of  ejectments, 
-•^  which,  with  twenty  years  possession,  were  always  considered 
as  evidence  of  livery  of  seisin. 

Upon  the  effect  of  the  enrolment  of  deeds,  and  how  far  they  are 
evidence,  &c.  they  cited  15  Vin.  Ab.  445,  444,  pL  2}  446,  |>{.  10;  2 
LiUy's  P.  B.  69,  54;  2  Vem.  471;  1  Ld.  Bay.  746;  Oilb.  L.  E.  99, 100; 
BuU.  JV".  P.  255;  StyU^  445;  LofVs  Bep.  766,  and  the  Act  of  Assembly^ 
1785,  ch.  46,  s.  2. 

3.  As  to  the  declaration,  verdict  and  judgment,  they  said,  it  seemed 
to  be  admitted  that  the  declaration  was  good ;  and  as  the  judgment 
is  according  to  the  declaration,  it  must  of  course  be  a  good  judgment. 
The  form  is  according  to  the  British  precedents. 

The  Court  of  Appeals,  [(a)  Magkall,  Jones,  Potts  and  Dennis, 
J.]  gave  the  following  opinion : 

The  first  bill  of  exceptions  in  this  cause  presents  two  questions  for 
decision. 

First.  If  James  Bosley,  who  is  stated  to  have  been  in  the  posses- 
sion of  the  land  called  Hiirs  Forest,  at  the  execution  of  his  deed  to 
George  Buchanan,  and  •  George  Buchanan  having  the  same 
^*  possession  of  the  land  conveyed  by  James  Bosley  to  him,  had 
in  construction  of  law,  at  the  execution  of  their  several  deeds,  such  a 
possession  of  the  whole,  as  entitled  them  to  convey  the  same  by  deed 
of  bargain  and  sale,  notwithstanding  the  possession  of  Walter  Tolly, 
by  enclosures,  during  those  periods,  as  stated  in  the  same  bill  of  ex- 
ceptions? and 

Secondly.  If  under  such  circumstances,  the  deeds  of  bargain  and 
sale  by  them  could  operate  to  convey  the  whole  of  the  tract  to  which 


(a)  RuicSET,  Ch.  J.  owing  to  indisposition  did  not  attend. 
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tbey  were  entitled,  whether  the  operation  of  those  deeds,  or  either  of 
them,  coold  be  restricted  or  controlled  by  any  evidence  appearing  in 
the  record  extrinsic  of  the  deeds? 

Upon  these  questions  this  Court  concur  with  the  General  Court, 
and  affirm  the  judgment  expressed  in  that  bill  of  exceptions. 

The  second  bill  of  exceptions  offers  this  question : 

Whether  the  evidence  given  on  the  part  of  the  plaintiff  below, 
presented  such  a  ground  as  justified  the  direction  of  the  Court  to  the 
jmy,  that  they  might  and  ought  to  presume  that  a  deed  good  and 
operative  in  law  to  convey  the  said  land  called  Hill's  Forest,  was 
executed,  and  did  pass  the  said  land  in  fee  from  the  said  Henry  Hill, 
the  son  of  the  original  patentee,  to  Joseph  Hill  his  son,  although 
they  should  find  the  several  facts  stated  by  the  defendant  to  be 
tnie! 

Upon  adverting  to  the  record  it  appears  to  this  Court,  that  a  part 
of  the  evidence  offered  to  the  jury  to  prove  the  statement  on  which 
they  were  to  ground  the  presumption  of  a  good  and  operative  deed 
&om  the  said  Henry  Hill  to  Joseph  Hill,  was  not  admissible  by  law 
to  be  read  to  the  jury^  to  wit:  the  deed  from  Benjamin  Ogle  and 
Henry  Margaret  his  wife,  to  James  Bosley,  inasmuch  as  the  same 
deed  purports  to  have  been  executed  by  Benjamin  Ogle  and  wife,  of 
Aduc  Arundel  County,  and  is  acknowledged  before  two  justices  of 
the  peace  of  Prince  George's  County,  and  from  thence  certified  and 
transmitted  to  and  recorded  in  Baltimore  County,  where  the  land 
lies. 

•  It  was  competent  to  James  Gittings'  lessee,  at  the  trial,  ^ 
to  have  proved  to  the  jury,  that  Benjamin  Ogle  and  his  wife,  '•^ 
although  stated  in  the  deed  to  be  of  Anne  Arundel  County,  were 
residents  of  Prince  George's  County,  if  that  had  been  the  fact. 
Having  omitted  to  do  that,  and  that  fact  making  no  part  of  the  case 
stated  in  the  bill  of  exceptions,  the  Court  cannot  go  out  of  the  record 
for  evidence  of  that  fact,  or  in  any  manner  supply  the  omission. 
The  Court  are  therefore  of  opinion,  that  the  direction  given  was 
erroneous,  because  it  appears  that  inadmissible  evidence*  was  read  to 
the  jury  to  support  an  important  part  of  the  statement,  on  which 
they  were  to  ground  the  presumption  of  a  deed  from  Henry  Hill  to 
Joseph  HiU,  which  part  of  the  statement,  if  struck  out,  does  not 
leave  such  a  case  as  will  justify  the  judgment  given  in  favor  of  the 
plaintiff  in  ejectment.  The  Court  therefore  disagree  with  the  Gene- 
ral Court  in  the  direction  stated  in  the  second  bill  of  exceptions  to 
have  been  given,  and  reverse  the  judgment  of  the  General  Court  on 
that  bill  of  exceptions. 

In  the  record  another  objection  presents  itself  to  the  judgment 
rendered  in  the  General  Court.  The  uncertainty  of  the  verdict 
found;  that  verdict  not  ascei'taining,  with  sufficient  precision,  the 
location  of  the  plaintiff*'s  claim,  and  the  particular  land  for  which  the 
jvaj  find  for  the  plaintiff. 
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The  plaintiff  hath  made  two  locations  of  his  pretensions;  the  jnrj 
do  not  say  which  of  those  locations  they  find  to  be  the  true  location 
of  the  land ;  both  of  them  cannot  be  right.  The  judgment  of  the 
Court  does  not  ascertain  it,  and  this  Court  can  see  nothing  in  the 
record  to  direct  the  General  Court,  or  this  Court,  in  giving  their  judg- 
ment that  certainty  required  in  judgments. 

Much  has  been  said  respecting  the  exemplification  of  the  deed 
from  Henry  Hill  to  Joseph  Hill  in  1737,  offered  in  evidence  by  the 
plaintiff  in  ejectment,  at  the  trial  in  the  General  Court :  That  exempli- 
fication, having  been  rejected  by  the  General  Court,  and  that  rejection 
acquiesced  in  by  the  plaintiff  there,  it  makes  •  no  part  of  the 
'•^  record  before  this  Court,  and  can  only  be  considered  as  an 
abstract  proposition,  not  in  the  cause  at  all,  and  on  which  this  Court 
can  judicially  give  no  opinion. 

As  to  the  third  bill  of  exceptions,  this  Court  concur  with  the  Gene- 
ral Court,  and  affirm  their  judgment  on  that  bill  of  exceptions. 

Judgment  of  the  General  Court  reversed,  and  procedendo  awarded. 


GENERAL  COURT,  MAT  TERM,  1800. 
HoGMiBE's  Lessee  *«.  Chapline. 

The  jury  were  directed,  that  if  it  appeared  to  them  that  the  deed  for  the 
land,  for  which  the  ejectment  was  brought,  from  the  defendant  to  the 
lessor  of  the  plaintiff,  for  the  consideration  of  500/.  was  composed  of 
money  actually  lent,  a  bond  cancelled,  &c.  that  then  the  deed  was  not 
usurious  and  void,  although  it  should  appear  that  a  parol  contract  was 
made  at  the  time  of  executing  the  deed  to  pay  9  per  cent,  interest  on  the 
said  sum  of  500/.  But  if  it  appeared  that  the  money,  said  to  be  loaned, 
was  not  actually  lent,  but  a  less  sum.  so  that  the  lessor  was  to  receive  by 
virtue  of  the  said  deed  and  bond,  a  sum  for  interest  exceeding  the  rate 
of  6  per  cent,  per  annum  on  the  consideration  expressed  in  the  deed, 
that  then  the  deed  was  usurious  and  void,  (a) 

• 

Ejectment  for  a  tract  of  land  called  Mount  Pleasant,  lying  in 
Washington  County.    General  defence,  and  issue  joined. 

The  plaintiff  at  the  trial  produced  and  read  in  evidence  to  the  jury, 
a  patent  granted  to  the  defendant  on  the  15th  of  February,  1791,  for 
the  tract  of  land  called  Mount  Pleasant,  containing  2,575  acres. 
The  plaintiff  also  produced  and  read  in  evidence,  a  deed  executed  by 
the  defendant  to  the  lessor  of  the  plaintiff,  on  the  19th  of  April, 
1794,  whereby,  in  consideration  of  500/.  current  money,  the  defend- 
ant conveyed  to  the  lessor  of  the  plaintiff,  200  acres  of  land,  part  of 
the  said  tract  called  Mount  Pleasant. 

The  defendant  offered  in  evidence  to  the  jury,  that  the  lessor  of 
the  plaintiff*  lent  to  the  defendant  the  sura  of  5007.  current  money,. 


(a)  See  Rev.  Code,  Art.  36. 
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and  that  at  the  time  of  the  loan,  it  was  agreed  by  parol,  between  the 
lessor  of  the  plaintiff  and  the  defendant,  that  the  lessor  of  the  plain- 
tiff should  receive,  and  the  defendant  pay,  at  the  rate  of  nine  per 
cent,  per  annum  on  the  money  so  loaned;  and  at  the  same  time  it  was 
further  agreed,  that  the  defendant  should  execute  to  the  lessor  of  the 
plaintiff,  as  an  assurance,  the  deed  under  which  the  plaintiff  makes 
title  in  this  cause.  The  defendant  further  offered  and  read  in  evi- 
dence, a  bond  admitted  to  have  been  executed  by  the  lessor  of  the 
plaintiff  to  the  defendant,  *  on  the  1st  of  May,  1794,  stating  ^^ 
the  loan  of  the  said  sum  of  500L  by  the  lessor  of  the  plaintiff  ^" 
to  the  defendant,  on  the  12th  of  April,  1794,  and  the  deed  for  the 
said  200  acres  from  the  defendant  to  the  lessor  of  the  plaintiff,  and 
that  the  defendant  had  agreed  to  pay  unto  the  lessor  of  tbe  plaintiff 
the  said  500L  in  gold  and  silver  money,  with  legal  interest  thereon 
from  the  last  mentioned  day,  on  the  1st  of  October  then  next,  and 
that  if'  the  money  was  then  paid,  that  then  the  lessor  of  the  plain- 
tiff should  convey  and  make  over  the  same  land  to  the  defendant; 
but  if  the  money  was  not  paid  at  the  time  mentioned,  then  the  said 
bond  to  be  void. 

The  plaintiff  further  offered  in  evidence,  that  the  said  JBum  of  5002. 
consideration  in  the  said  deed,  was  composed  of  4362.  5s,  4d.  money 
lent,  of  551.  lOs.  Od,  due  at  that  time  on  bond  from  the  defendant  to 
the  lessor  of  the  plaintiff,  and  which  bond,  in  consideration,  was  given 
up,  and  of  the  further  sum  of  8Z.  4^.  8d.  at  and  before  that  time  due 
by  account  from  the  defendant  to  the  lessor  of  the  plaintiff,  for  work 
and  labor  done  by  the  lessor  of  the  plaintiff*,  as  a  surveyor,  for  the 
defendant,  and  at  his  request. 

Whereupon  the  defendant,  by  his  counsel,  prayed  the  opinion  of 
the  Court,  and  their  direction  to  the  jury,  that  ii'  they  believed,  from 
the  evidence  offered,  that  the  lessor  of  the  plaintiff*  actually  lent  or 
advanced  in  the  three  sums  stated,  the  sum  of  5002.  to  the  defendant, 
and  at  the  time  of  the  said  loan  or  advance  it  was,  by  parol,  mutually 
agreed  between  them,  that  the  lessor  of  the  plaintiff  should  receive, 
and  the  defendant  pay,  at  the  rate  of  nine  per  centum  per  annum 
interest  on  the  said  5002.  and  that  at  the  time  of  the  said  loan,  or 
advance,  it  wss  agreed  between  the  said  lessor  of  tbe  plaintiff  and 
defendant,  that  the  defendant  should,  by  way  of  assurance,  execute 
the  deed  aforesaid  to  the  said  lessor  of  the  plaintiff,  under  which  the 
plaintiff'  makes  title,  and  did  execute  the  same  deed  in  pursuance  of 
such  agreement,  that  then  the  said  deed  is  void. 

•  GiCASE,  Ch.  J.  (DuvALL  and  Done,  J  J.  concurring.) 
The  Court  are  of  opinion,  that  if  it  appears  to  the  jury  that  •*■■• 
the  deed  from  the  defendant  to  the  lessor  of  the  plaintiff*,  for  the  con- 
sideration of  5002.  was  composed  or  made  up  of  4362.  58.  4td.  money 
actually  lent  by  the  lessor  of  the  plaintiff,  to  the  defendant,  a  bond 
due  from  the  defendant  to  the  lessor  of  the  plaintiff*  for  552. 10«.  Od. 
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cancelled  or  extmgaished,  and  an  account  dae  from  the  defendant  to 
the  lessor  of  the  plaintiff  of  SL  4ts.  Sd.  for  surveyor's  work,  that  then 
the  said  deed  was  not  usurious  and  is  not  void,  although  it  should 
appear  to  the  jury  that  a  parol  contract  was  made  at  the  time  of  ex- 
ecuting the  said  deed  by  the  defendant  to  the  lessor  of  the  plaintiff 
to  pay  nine  per  cent,  interest  oti  the  said  sum  of  500L 

The  Court  are  also  of  opinion,  that  if  it  appears  to  the  jury  £Fom 
the  evidence,  that  the  said  sum  of  436Z.  5«.  4d.  was  not  actually  lent, 
but  a  less  sum,  so  that  the  lessor  of  the  plaintiff  was  to  receive  by 
virtue  of  the  said  deed  and  bond  a  sum  of  money  for  interest  exceed- 
ing the  rate  of  six  per  cent,  per  annum  on  the  consideration  expressed 
in  the  said  deed,  that  then  the  same  deed  was  usurious  and  is  void. 

The  defendant  excepted.    Verdict  and  judgment  for  the  plaintiff. 

Mason,  for  the  plaintiff. 

Key  and  Shaaff,  for  the  defendant. 

The  defendant  appealed  to  the  Court  of  Appeals,  and  that  Court 
at  June  Term,  1802,  affirmed  the  judgment  of  the  G^eneral  Court. 


GENERAL  COURT,  MAY  TERM,  1800. 

FiSTEB  V8.  Beall's  Adm'rs. 

A  bill  of  sale  of  personal  property  of  which  the  vendor  retained  the  posses- 
sion, if  for  a  bona  fide  consideration,  and  duly  executed,  acknowledged 
and  recorded,  passed  such  property  absolutely  to  the  vendee;  and  the 
vendor  is  a  competent  witness  to  prove,  that  being  in  possession  of  the 
said  property,  he  gamed  the  same  away  at  cards. 

An  action  of  replevin  does  not  abate  by  the  death  of  the  original  plaintiff, 
but  his  administrator  or  executor  may  appear  and  prosecute  it. 

This  was  an  action  of  replevin,  instituted  in  Frederick  County 
Court,  and  removed  by  appeal  to  this  Court,  on  the  part  of  the  de- 
fendant in  the  Court  below. 

*  The  action  was  brought  in  the  name  of  the  appellees'  intes- 
tate, in  his  life-time,  for  a  gelding.  The  death  of  the  plain- 
tiff, in  the  Court  below,  was  suggested,  and  his  administrators  per- 
mitted to  appear  and  prosecute.  Non  cepit  and  property  were 
pleaded.    The  general  replication  replied,  and  issues  were  joined. 

The  plaintiffs  below,  gave  in  evidence  by  one  Perry  Beall,  that  the 
horse  for  which  this  action  was  brought,  was  his  property,  and  that 
being  his  property,  he  sold  and  conveyed  him  to  Brooke  Beall,  the 
said  plaintiffs' intestate,  by  deed  dated  the  10th  of  August,  1793; 
which  deed  duly  executed,  acknowledged  and  recorded,  as  the  law 
directs,  amongst  the  records  of  Montgomery  County,  in  which  county 
the  said  Perry  Beall  resided,  was  produced  and  read  in  evidence  to 
the  jury  by  the  said  plaintiffs,  whereby  the  said  Perry  Beall,  amongst 
other  property  therein  mentioned,  transferred,  &c.  "two  horses,"  to 
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the  said  Brooke  BeaD.  The  plaintiffs  also  proved  to  the  jury,  by  the 
said  witness,  that  after  the  execution  of  the  said  deed,  the  said  horse 
remained  in  the  possession  of  the  said  Perry  Beall,  the  witness,  with 
the  assent  of  the  said  Brooke  Beail,  until  September,  1793,  when  the 
said  witness  rode  the  said  horse  to  Frederick-Town,  and  gamed  him 
away  at  cards  with  Nicholas  Madera.  The  plaintiffs  also  proved  by 
another  witness,  that  the  said  horse  came  to  the  hands  of  Daniel 
Fister,  the  defendant,  in  the  fall  of  the  year  1793,  by  an  exchange 
between  him  and  one  Peter  Kile. 

The  defendant  demurred  to  the  evidence  as  above  offered  by  the 
plaintiffis,  as  not  being  sufficient  in  law  to  maintain  the  issues  joined. 
The  plaintiflb  joined  in  demurrer.  And  the  County  Court  a^udged 
that  the  plaintiffis  had  shewn  sufficient  matter  in  evidence  to  main- 
tain the  issues  joined,  and  judgment  was  rendered  for  the  plaintiffs. 
To  reverse  which  judgment  the  defendant  appealed  to  this  Court. 

Shaaff,  for  appellant. 

Mamm^  for  the  appellees. 

The  General  Court  reversed  the  judgment  of  the  County  Court, 
upon  the  ground,  that  being  an  *  action  of  replevin,  it  abated  ^^ 
by  the  death  of  the  original  plaintiff,  and  that  the  adminis-  ^^ 
trators  could  not  legally  appear  to  prosecute  such  an  action. 

The  appellees  appealed  to  the  Court  of  Appeals. 

The  Court  of  Appeals,  at  November  Term,  1802,  reversed  the 
judgment  of  the  General  Court,  and  affirmed  the  judgment  of  the 
County  Court. 


COURT  OF  APPEALS,  JUNE  TERM,  1800. 
OwiNGS  v8.  Goodwin. 

Where  an  action  is  brought  on  a  bond  with  a  collateral  condition,  and  the 
defendant  pleads  general  performance,  to  which  the  plaintiff  replies, 
and  the  defendant  being  ruled  to  rejoin  makes  default,  can  a  judgment 
be  entered  for  the  penalty  of  the  bond  without  executing  a  writ  of  in- 
quiry to  ascertain  the  damages  sustained?  (a) 

Ebbob  to  the  General  Court.  It  was  an  action  of  debt  upon  a 
writing  obligatory,  dated  the  15th  of  November,  1785,  in  the  penalty 
of  4,0001.  current  money,  conditioned  that  Owings,  (the  plaintiff  in 
error,)  should  convey  and  make  over,  by  a  good  and  sufficient  instru- 
ment of  writing,  on  or  before  the  1st  of  November,  1786,  the  quantity 
of  4,000  acres  of  patented  preemption  land,  situate  and  lying  in  the 
Kentucky  settlement,  and  Commonwealth  of  Virgina,  according  to 
the  laws  of  the  said  commonwealth,  unto  Groodwin,  (the  defendant 

[(t)  But  see  Wilmer  vs.  Harris,  5  H.  &  J.  1;  Evans'  Prac.  483;  Alex.  Br. 
fnat.  609. 
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in  error,)  and  to  a  certain  Thomas  Bossell,  deceased,  whom  the  said 
Goodwin  survived,  their  heirs  and  assigns,  for  ever,  as  tenants  in 
common.  The  defendant  in  the  Gonrt  below,  pleaded  general  per- 
formancee;  and  the  plaintiff  replied,  that  the  defendant  did  not  con- 
vey and  make  over,  by  a  good  and  sufficient  instrument  of  writing, 
on  or  before,  &c.  the  said  land  unto  the  plaintiff  and  Kussell,  &c. 
The  defendant  was  ruled  to  rejoin  to  the  plaintiff's  replication,  and 
omitting  to  do  so,  a  judgment  was  rendered  against  him  by  default, 
under  the  rule,  at  May  Term  1795,  for  the  penalty  of  the  bond  and 
costs.  The  defendant  afterwards,  on  the  20th  of  December,  1797, 
prosecuted  a  writ  of  error,  returnable  to  this  Court. 

Ridgely^  Hollingsworth  and  MasoUj  for  the  plaintiff  in  error. 
^  -  •  Martiny  (Attorney  General,)  for  the  defendant  in  error, 

^^  cited  2  Blk.  Com.  340,  405;  4  &  5  Ann.  c.  16,  s.  12 ;  8  &  9  W. 
m,  c.  11,  s.  8 ;   1  Ray.  439. 

The  Court  of  Appeals,  at  this  term,  affirmed  the  judgment 
nisi,  and  the  plaintiff  in  error,  on  the  26th  of  January,  1801, 
obtained  an  injunction  from  the  Court  of  Chancery  to  stay  proceed- 
ings on  the  same. 


COUBT  OF  APPEALS,  JUNE  TERM,  1800. 
QuTNN  VS.  The  State,  use  of  Pue  et  al. 

The  surety  on  a  collector's  bond  is  not  answerable  for  a  sum  of  money 
directed  by  an  Act  of  Assembly  to  be  levied  at  a  particular  time,  which 
was  not  so  levied.  And,  although  the  defendant  had  in  the  Court  below 
withdrawn  his  plea  and  confessed  judgment,  such  judgment  will  be 
reversed  on  writ  of  error,  (a) 

An  appeal  lies  from  a  judgment  rendered  by  confession,  (b) 


(a)  In  Young  vs.  State,  7  O.  &  J.  262,  this  is  said  to  be  one  of  the  cases 
where  the  liability  sought  to  be  enforced  was  not  covered  by  the  bond 
whereon  the  suit  was  prosecuted.  As  to  the  liability  of  the  sureties  on  a 
collector's  bond,  see  Ellicott  vs.  Let^  Courts  post^  m.  p.  359,  note. 

(h)  In  Bank  vs.  McCleUan,  1  Md.  Ch.  830,  the  Chancellor  says  that  in  Quynn 
vs.  State,  a  judgment  by  confession  was  taken  by  writ  of  error  to  the  Court 
of  Appeals,  and  was  there  reversed;  that  the  practice  has  been  very  general 
and  of  long  standing  to  take  before  the  Appellate  Ck)urt,  judgments  and 
decrees  by  confession  and  by  default;  and  that  the  only  question  ever  made 
upon  the  subject  of  the  right  of  appeal  has  had  reference,  not  to  the  pro- 
ceedings which  led  to  the  decision  appealed  from,  but  to  the  character  of  the 
decision  itself — that  is,  whether  it  settled  the  question  of  right  between  the 
parties.  If  it  did,  the  appeal  has  been  entertained,  no  matter  whether  the 
decision  was  adverse,  or  by  consent  or  default.  But  in  Williams  vs.  Wil- 
liams, 7  G.  802,  it  was  held  that  an  appeal  would  not  lie  from  a  decree  which, 
upon  its  face,  appeared  to  have  been  made  by  the  consent  of  the  parties. 
And  in  Morgan  vs.  Briscoe,  4  Md.  272,  where  there  was  an  appeal  from  a 
judgment  rendered  by  confession,  and  the  appellant  asked  for  its  reversal 
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EfiBOB  to  the  General  Gonrt.    The  present  was  an  action  of  debt 
brought  by  the  defendant  in  error,  who  was  plaintiff  below,  against 
the  plaintiff  in  error,  •  upon  a  writing  obligatory  dated  the      ^^ 
17th  of  December,  1793,  executed  by  William  Goldsmith,  as      **  • 
collector  of  the  county  charges  for  Anne  Arundel  County,  with 
Allen  Quynn,  (the  plaintiff  in  error,)  and  others  as  his  sureties,  to 
the  State  of  Maryland,  with  a  condition  in  these  words :  "That  if 
the  above  bound  William  Goldsmith  shall  well  and  faithfully  execute 
bis  office,  and  the  several  duties  required  of  him  by  law,  and  shall 
weU  and  truly  account  for  and  pay  to  the  justices  of  Anne  Arundel 
County  Court,  or  their  order,  the  several  sums  of  money  which  he 
shall  receive,  or  be  answerable  for  by  law,  at  such  time  as  the  law 
shall  direct,  then  the  above  obligation  to  be  void."    The  defendant 
in  the  Court  below  pleaded  general  performance,  to  which  the  plain- 
tiff replied  the  replication  in  2  Harris^  Entrien,  456,  stating  that  by  an 
Act  of  Assembly  passed  at  ^November  Session,  1791,  ch.  53,  entitled^ 
^^An  Act  to  lay  out  certain  roads  in  Anne  Arundel  and  Montgomery 
Counties,"  it  was,  amongst  other  things  enacted,  that  one  road 
through,  &c.  should  be  laid  out,  &c.  and  that  Michael  Pue,  John 
Snowden  and  Caleb  Dorsey,  were  thereby  appointed  commissioners 
to  lay  out,  &c.  the  same  road,  who  accepted  the  said  trust.    That  by 
the  said  Act  it  was  further  enacted,  that  the  justices  of  the  peace  of 
Anne  Arundel  County,  at  their  Levy  Court  to  be  held  next  after  the 
first  of  January,  and  thereafter  in  the   last  Court  of  the  year 
annually,  should  levy  a  sum  of  money  not  exceeding  two  shillings 
and  six  pence  current  money  on  every  one  hundred  pounds  worth  of 
assessable  property  in  the  said  county,  to  be  collected  in  the  same 
manner,  at  the  same  times,  and  by  the  same  persons,  as  other  county 
taxes  are  collected,  and  should  be  paid  quarter-yearly  into  the  hands 
of  the  said  commissioners,  until  the  said  road  should  be  completed. 
That  after  the  passage  of  the  said  Act,  and  before  the  making  the 
said  writing  obligatory,  at  a  Levy  Court  held  next  after  the  said  first 
of  January  in  the  said  Act  mentioned,  to  wit,  at  a  Levy  Court  held 
at  the  City  of  Annapolis,  in  and  for  Anne  Arundel  County  aforesaid^ 
on  the  twenty-sixth  day  of  November,  in  the  *  year  1793,      ^^ 
there  wa«  assessed  and  levied  to  the  said  commissioners  for      •*® 
laying  out  the  road  through  Anne  Arundel  County  aforesaid,  by  the 


because  the  bill  obligatory  jQled  as  the  cause  of  action,  was  not  stamped  as 
required  by  the  Act  of  Assembly,  and  because  there  was  no  declaration  filed, 
the  Court  said  that  the  appellant  would  be  entitled  to  a  reversal  were  it  not 
for  the  provisions  of  the  Act  of  1825,  c.  117,  (Code,  Art.  5,  s.  12.)  By  that 
Act  the  appellant  was  prohibited  from  insisting  upon  any  point  which  was 
not  brought  before  the  Court  below,  &c.  This  provision  does  not  apply  to 
motions  in  arrest  of  judgment,  but  the  motion  must  be  made  before  the 
Court  of  Appeals  can  examine  the  judgment.  See  RinggoWs  Case^  1  Bl.  12; 
Ward  vs.  HoUms^  14  Md.  158;  Montgomery  vs.  Murphy^  19  Md.  579;  Huston 
T8.  DUto^  20  Md.  328;  Anders  vs.  Devries,  26  Md.  222;  Johns  vs.  Fitchey,  3d 
Md.  258. 


28  QUYNN  V8,  THE  STATE.— 1  H.  &  J. 

jastices  of  the  peace  for  the  said  county,  the  sam  of,  &c.  to  be  col- 
lected from  assessable  property  in  the  said  county,  and  to  be  paid  to 
the  said  commissioners  pursuant  to  the  directions  of  the  said  Act. 
That  the  said  William  Gk)ldsmith  in  the  writing  obligatory  men- 
tioned, was  duly  authorized  and  appointed  to  collect  the  assess- 
ments nnd  county  taxes,  &c.  had  notice  &c.  did  collect,  &c.  and 
refused  to  pay  &c.  The  defendant  by  his  rejoinder,  protesting 
that  the  assessment  was  not  imposed — that  the  said  Goldsmith 
did  not  collect  and  receive  the  said  sum  of,  &c.  rejoined  payment. 
The  defendant  afterwards  entered  a  relieta  verijicationej  and  con- 
fessed judgment  for  the  penalty  of  the  bond,  and  costs,  to  be  re- 
leased on  payment  of,  &c.  from  which  judgment  the  cause  wafi 
bi-ought,  by  writ  of  error,  to  this  Court. 

Shaaffj  for  the  plaintiff  in  error.    There  are  but  two  questions 
necessary  to  be  considered  in  this  case. 

First  Whether  the  defendant  in  error  has  a  cause  of  action,  ad- 
mitting the  pleadings  to  stand?    And 

Secondly.  What  is  the  effect  of  the  relieta  verificationej  and  judg- 
ment by  confession  ? 

1.  As  to  the  first.  The  Act  oil'  Assembly  of  1791,  ch.  53,  s.  3, 
directed,  ^Hhat  the  justices  of  the  peace  of  Anne  Arundel  County, 
at  their  Levy  (3onrt  to  be  held  next  after  the  first  of  January  next, 
and  thereafter  in  the  last  Court  of  the  year  annually,  should  levy  a 
«um  of  money  not  exceeding,"  &c.  The  replication  states,  that  the 
Levy  Court  met  on  the  26th  of  November,  and  made  the  assess- 
ment  and  levy  in  question.  We  answer,  that  such  levy  was  not 
made  by  a  Levy  Court  authorized  by  law  to  make  it.  The  Act  of 
Assembly  of  October,  1780,  ch.  26,  s.  1,  directs  that  the  justices  of  the 
several  County  Courts,  in  Court  sitting,  shall,  at  their  respective 
June  or  August  Courts,  adjust  the  ordinary  and  necessary  expenses 
of  their  several  counties.  The  Act  prescribes  also  the  form  of  the 
bond  to  be  given  by  the  collectors. 

•  By  the  Act  of  1790,  ch.  33,  s.  2,  the  justices  of  the  peace 
^^  are  directed  to  meet  and  lay  the  assessment  as  heretofore. 
The  Act  of  1791,  ch.  61,  s.  2,  does  not  change  the  time  of  laying  the 
levy  as  it  was  established  by  the  aibresaid  Act  of  1780,  ch.  26.  It 
only  authorizes  the  Courts  to  adjourn  to  the  fourth  Tuesday  of  Novem- 
ber in  each  year,  for  the  sole  purpose  of  settling  the  accounts  of  the 
inspector  of  tobacco.  If  the  levy  was  laid  at  an  adjourned  Court, 
it  ought  to  have  been  at  the  August  Term,  and  should  have  been  so 
stated  in  the  replication;  but  if  the  Court  in  November  was  not  an 
adjourned  Court,  then  was  the  levy  improperly  made,  because  there 
is  no  Act  of  Assembly  authorizing  it  to  be  made  at  such  a  Court.  If 
on  the  other  hand,  it  was  an  adjourned  Court,  then  also  was  the  levy 
illegally  laid,  because  the  adjournment  gives  nb  other  power  than 
that  of  settling  with  tobacco  inspectors.    This  is  like  the  cases  of 
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the  Courts  taking  sheiiffs'  bonds,  and  calling  Courts  for  that  purpose. 
If  the  Court  is  stated  to  have  been  held  at  an  improper  time,  it  will 
be  fatal.  Here  Goldsmith  was  made  .the  collector  of  taxes  to  be  col- 
lected in  1793.  This  tax  could  not  be  collected  in  1793.  If  then  he 
was  not  bound  to  collect,  the  surety  is  not  answerable.  A  man  may,  to 
be  sure,  as  far  as  relates  to  himseli',  undertake  to  perform  a  thing, 
which  he  is  not  ex  officio  bound  to  perform ;  and  he  may  make  him- 
self answerable  by  such  undertaking,  but  he  cannot  thereby  affect  a 
person  who  is  only  bound  for  the  performance  of  such  man's  official 
duties.    Johnson  et  aL  vs.  The  Stat^j  3  Harr.  6c  McHen.  223. 

2.  What  is  the  effect  of  the  relicta  verificatiohej  and  judgment  by 
confession  ?  The  judgment  may  be  made  to  the  replication,  and  the 
relicta  to  the  rejoinder.  A  replication,  in  an  action  on  a  bond  like 
the  present,  is  necessary,  to  show  what  it  is  the  plaintiff  demands  for 
the  breach  of  the  condition ;  and  if  it  appears  in  this  case,  by  his 
own  showing,  that  he  has  no  right  to  recover,  the  judgment  must  be 
reversed.  If  there  had  been  no  replication  here,  then  this  judgment 
would  be  similar  to  one  by  confession  in  an  action  wherein  there  waa 
no  declaration  ;  and  mauy  cases  may  be  referred  to  where  judgments 
of  that  kind  have  been  reversed.  3  Harr.  4b  McHen.  389,  408 ;  4 
Earr.  dt  McHen.  351. 

Rtdgelffj  on  the  same  side.  *  From  an  examination  of  the  ^  ^ 
Acts  of  Assembly,  it  is  manifest  that  the  Levy  Court  were  .  ^* 
not  authorized  to  make  the  assessment  under  consideration,  in  No- 
Tember,  the  time  they  didmake  it.  Where  an  authority  is  special, 
it  must  be  strictly  pursued.  1  Sa^.  475.  And  where  such  authority 
is  created  by  statute,  it  must  also  be  strictly  pursued.  Cotcp.  26,  29 ; 
4  Bae.  656;  3  Blk.  Com.  407.  Consent  to  confess  judgment  on  terms 
does  not  imply  consent  to  bring  no  writ  of  error.  2  W.  Blk.  Bep. 
780.  The  confession  of  judgment  does  not  put  the  defendant  in  a 
worse  situation  than  he  would  have  been  in  if  a  verdict  had  been 
found  against  him.  Where  it  appears  from  the  whole  record  that 
the  plaintiff  has  no  cause  of  action,  he  shall  never  have  judgment. 
1  SaOc.  365;  3  BUc.  Com.  394;  2  Burr.  927;  Bull.  N.  F.  253;  Bull. 
iV.  P.  249 ;  Esp.  769 ;  1  Com.  Big.  244 ;  5  Com.  Dig.  49. 

Cooke^  Mason  and  Harper^  for  the  defendant  in  error. 

Ridgely  and  Martin  (Attorney-General,)  also  for  the  plaintiff  in  error. 

The  Court  of  Appeals,  at  this  term,  reversed  the  judgment  of  the 
Court  below. 


COURT  OF  APPEALS,  JUNE  TEEM,  1800. 
Lamott  et  al.  vs.  Stebett. 

A  lessor  is  entitled  to  rent  of  the  premiseB,  although  during  the  term  the 
houses,  &c.  had  been  destroyed  by  fire,  and  notwithstanding  the  lessor, 
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immediately  after  the  fire,  took  possession  of  sundry  articles,  &c.  and 
entered  upon  the  premises,  of  which  he  made  various  uses,  (a) 
If  a  sum  of  money  is  paid  in  part  of  a  debt  due  on  bond,  &c.  carrying 
interest,  before  the  expiration  of  the  year,  such  payment  is  to  be  de- 
ducted from  the  interest  then  due,  and  the  residue,  if  any,  from  the 
principal;  and  the  balance  thus  ascertained,  decreed  to  be  paid  with 
interest  thereon  until  paid,  (b) 

Appeal  from  the  Court  of  Chancery.    The  case  appears  to  be 
correctly  stated  by  the  coansel. 

Winchester^  for  the  api)ellant8.    The  appellants  leased  from  the 
appellee  a  brewery  with  its  appurtenances,  which,  during  the  term, 
was  destroyed  by  fire.    The  rents  were  fuUy  paid  up  to  the  period  of 
the  destruction  of  the  property.    An  action  of  covenant  was  brought 
at  law  by  the  appellee,  to  recover  rent  arising  after  the  fire,  in  which 
action  he  obtained  judgment.    The  bill  in  Chancery  in  this  case, 
filed  by  the  present  appellants,  prayed  ibr  relief  against  that  judg- 
ment, and  by  the  examination  taken,  it  was  fully  x)roved  that  the 
appellee,  immediately  after  the  fire,  took  possession  of  sundry  brew- 
ing utensils  not  consumed,  and  also  entered  upon  the  lot,  of  which  he 
made  various  uses.    These  facts  were  not  examinable  at  law  from 
the  nature  of  the  pleadings.    The  Chancellor  directed  an  account  to 
be  stated  between   the  parties,  in  which  the  right  of  the  appel- 
lee to  rent,  after  the  destruction  of  the  property,  was  acknowledged  ; 
and  the  appellants  were  also  charged  with  interest.    That  account 
was  confirmed  by  final  decree.    The  appellants  complain  of  that 
decree,  and  humbly  insist  that  it  ought  to  be  reversed,  and  that 
relief  should  be  granted  them  against  the  judgment  at  law.    It 
^^      is  admitted,  that  an  express  covenant  retains  its  *obliga- 
^•*      tion  at  law,  notwithstanding  the  house  or  thing  to  which 
it  relates  is  burnt.    2  Ld.   Raym.  1477.     But  it  is  denied  that 
such  obligation  extends  to  the  full  amount  of  the  rent  reserved 
by  the  covenant  even  at  law,  and  that  under  the  circumstances 
of  this  case,  its  obligation  ceases  at  law  and  in  equity.    By  no  act 
of  the  party,  himself  covenanting,  can  his  covenant  be  destroyed ; 
yet  a  man  may  be  discharged  from  his  contract  or  agreement  by  the 
act  of  Ood ;  for  when  a  thing  is  prescribed  to  be  done,  or  omitted,  if 
the  performance  becomes  physically  impossible,  the  pei'son  obliged 
shall  receive  no  prejudice,  because  it  would  be  unreasonable  that 
those  things  which  are  inevitable,  which  no  industry  can  avoid,  or 
policy  prevent,  should  be  construed  to  produce  an  injury.    10  Mod. 


(a)  In  Buachman  vs.  Wilson^  29  Md.  553^  it  was  ruled  that  where  the  lease 
contains  a  stipulation  that  the  rent  shall  cease  if  the  demised  premises  are 
burned  down,  the  happening  of  the  contingency  determines  the  lease,  and 
the  lessee  should  thereux>on  surrender  the  premises. 

(6)  Cf.  Owinn  vs.  Whittaker^  post^  m.  p.  752. 
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268;  Koyi^s  Maxims^  35.  *  And  there  is  no  differenoe  in  this  respect 
between  a  covenant  and  an  assumpsit.  Palmer^  548;  Flowd.  71;  2 
BUc.  Cam.  n;  1  BoU.  Ab,  454, j>i.  8;  Usp.  169;  BuU.  N.  P.  156;  2 
Fife.  295.  If  these  authorities,  as  they  clearly  do,  prove,  -  - 
*  that  on  general  principles  of  law,  the  case  of  the  appellants  ^^ 
has  been  decided  by  the  harshest  rule,  and  that  it  ought  to  have 
received  a  different  adjudication,  it  will  not  be  contended  that  Chan- 
cery was  not,  and  that  this  Court  is  not,  competent  to  grant  full  re- 
lief. By  a  demise  of  property,  the  lessor  so  far  parts  with  the  con- 
trol of  it  during  the  term,  that  any  entry  without  the  lessee's  assent  is 
punishable  as  a  trespass.  K  the  lessor  enters,  though  not  with  such 
circamstances  as  amount  to  an  eviction,  yet  if  his  entry  interrupts 
the  lessee's  enjoyment,  it  will  destroy  the  claim  for  rent  during  the 
period  of  such  interruption.  If  the  property  demised  to  the  appel- 
lants had  not  been  burnt,  but  the  appellee  had  entered  and  removed 
the  stills,  &c.  or  the  other  materials  for  the  brewery,  there  can  be  uo 
doubt  that  the  rent  would  have  been  suspended.  If  the  obligation 
to  pay  rent  remained  after  the  destruction  of  the  brewery,  the  brew- 
eiy  being  the  principal  consideration  for  the  covenant,  the  appellants 
were  at  least  entitled  to  the  use  and  enjoyment  of  the  unconsumed 
materials,  and  to  the  possession  of  the  lot.  But  the  appellee,  by  his 
entcy  and  aets,  deprived  the  appellants  of  that  use,  enjoyment  and 
possession,  and  therefore  it  would  seem  in  justice  to  follow,  deprived 
himself  of  the  rent.  Coicp.  242 ;  1  Boll  Ah.  236 ;  Cm.  temp.  Talb. 
2;  1  Cha.  Rep.  97;  2  P.  Wms.  163.  And  it  having  been  allowed 
by  the  Chancellor,  his  decree,  for  that  reason  alone,  should  be  re- 
versed. 

Cooke^  on  the  same  side.  It  is  contended  on  the  part  of  the  appel- 
lants, that  the  entry  and  use  of  the  demised  premises  by  the  appel- 
lee, barred  all  further  claim  for  rent.  The  law  is  well  settled,  that 
the  re-entry  of  the  lessor  will  bar  the  accruing  rent,  and  upon  this 
part  of  the  case,  it  is  believed  by  the  appellants,  that  considering  the 
hardship  of  making  them,  as  lessees,  pay  for  property  they  could  not 
enjoy,  there  is  sufficient  evidence  to  authorize  the  application  of  that 
role  here.  But  if  the  Court  should  think  otherwise  with  respect  to 
the  use  and  occupation  of  the  ground,  still  as  to  the  utensils  of  the 
brewery,  it  is  impossible  there  can  be  any  doubt.  These  made  as 
much  a  part  of  the  consideration  for  which  the  rent  was  to  be  paid, 
ag  did  the  buildings.  They  were  expressly  included  in  the  lease,  and 
it  is  idle  to  suppose,  that  either  law  or  equity  would  authorize  the 
lessor  to  sell  such  utensils,  before  the  lease  was  half  •  expired,  -  ^ 
and  receive  payment  for  them,  and  then  to  recover  rent  from  ^^ 
the  lessees  for  the  same  articles  for  the  remainder  of  the  term.  If 
the  law  is,  as  we  conceive  it  to  be,  that  the  entry  and  eviction  of  part 
of  the  demised  premises  will  bar  the  recovery  of  any  part  of  the  rent, 
sorely  here  is  an  entry  and  an  eviction,  and  sale  too,  of  part  of  the 
thing,  for  the  use  of  which  the  rent  was  agreed  to  be  paid,  and  con- 
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seqHently  the  subsequent  rent  was  not  recoverable.  It  may  be  said^ 
that  this  entry  and  sale  were  made  with  the  consent  and  approbation 
of  the  lessees,  as  the  sale  was  made  to  themselves;  but  if  the  law 
would  have  been  as  we  state  it,  had  the  sale  been  to  a  stranger,  we 
cannot  see  how  the  case  is  altered  by  its  being  made  to  the  lessees. 
The  truth  is,  that  at  that  period  neither  the  lessor  nor  lessees  thought 
any  future  rent  could  be  recovered.  But  is  it  equitable  that  the  les- 
sor should  have  a  double  compensation  for  the  same  thing;  that  he 
should  receive  the  proceeds  of  the  things  rented,  when  sold,  and  rent 
for  their  use,  when  by  the  sale  he  had  put  a  stop  to  such  usef  Upon 
his  own  principles  the  rent  ought  to  be  apportioned  in  equity,  but  by 
the  act  of  the  party  it  cannot  here  be  done,  and  therefore  it  must  be 
lost.    See  Gotop.  242;  1  Ld.  Raym.  77. 

Smithy  on  the  same  side.  The  interest  account,  as  stated  ^by 
the  auditor,  appears  to  be  erroneous.  If  a  partial  payment  be  made 
a  year  after  the  money  was  due,  it  can  with  propriety  be  applied 
to  the  interest,  and  the  balance  ought  then  to  be  struck,  because 
at  that  time  interest  was  due.  But  if  such  payment  should  be  made 
before  the  expiration  of  the  year,  it  ought  not  to  be  applied  im- 
mediately to  the  interest,  because  there  was  no  interest  then  due, 
and  the  balance  ought  not  to  be  struck  until  the  expiration  of  the 
year;  at  the  end  of  the  year  the  int^'est  upon  the  principal  debt,  and 
the  interest  ux)on  the  money  paid  from  the  day  of  payment,  ought  to 
be  computed,  and  *  the  balauce  ought  then  to  be  struck.  Upon 
^®  the  principle  of  the  auditor,  the  creditor  would  receive  more 
than  six  per  cent,  per  annum ;  for  if  a  debtor,  having  to  pay  interest 
of  $2,000  per  annum,  should,  at  the  end  of  six  months,  pay  $1,000^ 
and  that  payment  should  be  applied  immediately  to  the  interest,  and 
the  balance  should  then  be  struck,  the  creditor  would  in  such  case 
receive,  in  addition  to  the  six  per  cent,  per  annum,  the  interest  of  the 
$1,000  paid  for  six  months,  viz.  $30,  and  the  debtor  would  lose  such 
$30.  If  instead  of  $1,000  the  debtor  should  pay  only  $500  at  the  end 
of  six  months,  upon  striking  the  balance  then,  there  would  be  $500 
of  interest  in  such  balance,  upon  which  interest  would  thereafter  be 
computed;  and  thus  there  would  be  interest  upon  interest.  In  such 
a  case,  the  debtor  by  paying  the  $500,  instead  of  benefiting,  would 
injure  himself;  because  he  would  not  only  deprive  himself  of  the  use 
or  interest  for  six  months  of  the  $500  paid,  but  he  would  create  an 
additional  principal  of  $500,  upon  which  interest  would  thereafter 
accrue;  and  so  totiis  quotiis. 

Martin  J  (Attorney-General,)  for  the  appellee. 

The  Court  of  Appeals,  at  this  term,  affirmed  the  decree  of  the 
Court  of  Chancery. 
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COUET  OF  APPEALS,  JUNE  TERM,  1800. 
Pearce  et  al.  vs.  Wallace  and  Muir. 

A  bond  deliTered  to  a  creditor  to  be  collected,  and  the  amount  applied  to  the 
discharge  of  so  much  of  the  debt  due  to  him,  is  not  to  be  credited  as  a 
payment,  unless  the  money  is  received;  and  there  is  no  laches  on  the 
part  of  the  creditor,  unless  the  bond  is  assigned  to  him,  or  he  has  express 
directions  to  proceed  to  recover  the  money. 

The  changing  of  a  sterling  money  debt  into  currency,  at  170  exchange,  is 
equitable  and  proper. 

When  a  sterling  money  debt  is  changed  into  currency,  6  per  cent  interest  is 
to  be  allowed. 

A  draft  for  sterling  money  is  to  be  credited  at  the  rate  of  exchange  at  the 
time  of  the  draft. 

Appeal  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
bill.  The  bill  states,  that  on  the  29th  of  September,  1785,  the  com- 
plainants, (the  present  appellants,)  entered  into  a  bond  to  the  defend- 
ants, in  the  penal  sum  of  5,600L  sterling  money,  conditioned  for  the 
payment  of  the  balance  due  to  the  house  of  •  Wallace,  John- 
son  and  Muir,  merchants  in  London,  for  goods  had  of  them  ^^ 
by  John  Yoorhees  &  Co.  in  the  year  1784;  that  the  complainants, 
on  the  29th  of  September,  1785,  entered  into  another  bond  to  the 
defendants,  in  the  penal  sum  of  7,000^.  sterling  money,  conditioned 
for  the  payment  of  what/Cver  might  be  the  amount  of  the  gopds  and 
charges  on  them  which  John  Yoorhees  &  Co.  had  of  the  said  house 
of  W.  J.  &  M.  in  the  said  year  1785,  which  said  last  mentioned  goods 
were  to  be  paid  for  agi'eeably  to  a  contract  entered  into  between  the 
said  house  and  the  said  John  Yoorhees  &  Co.  That  suits  have  been 
brought  upon  the  said  bonds,  and  judgments  entered  against  the 
complainants  for  the  penalties  thereof^  without  specifying  the  sums 
for  which  the  judgments  should  be  released.  That  on  the  4th  of 
October,  1787,  John  Yoorhees,  on  account  of  John  Yoorhees  &  Co. 
assigned  unto  the  defendants  a  bond  of  a  certain  Daniel  Charles 
Heath,  on  which  bond  there  was  due  from  the  said  Heath  to  the  said 
Yoorhees,  at  the  time  of  the  assignment,  the  sum  of  3571.  9s.  9d.  cur- 
rent money,  which  sum  the  defendants  have  not  credited  the  account 
of  the  said  Yoorhees  &  Co.  though  the  defendants  have  ever  since 
the  assigoment  held,  and  still  do  retain  the  said  bond.  That  in  the 
account  of  the  defendants  against  the  said  Yoorhees  &  Co.  they  have 
charged  the  exchange  at  701.  on  the  1001.  when  it  ought,  agreeably 
to  the  custom  and  usage  among  merchants,  to  have  been  charged  at 
^l  13s.  4d.  on  the  1002.  sterling.  That  the  defendants  have  charged 
the  said  Yoorhees  &  Co.  six  per  cent,  interest  on  the  money  due  them 
on  the  goods  purchased  for  them,  when  by  a  stipulated  agreement  in 
writing  between  the  defendants  and  James  Pearce,  they  were  to 
3  1  H.  dp  J. 
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charge  only  five  per  cent,  interest  in  any  snm  which  might  remain 
unpaid  at  the  expiration  of  the .  term  of  credit  obtained  from  the 
tradesmen.  That  very  considerable  payments  have  been  made  on 
each  of  the  said  judgments,  and  the  defendants  claim  a  balance  due 
them  on  the  20th  of  November,  1792,  of  2,339/.  13s.  3(?.  with  interest 
from  that  day,  when  agreeably  to  the  •  complainants'  accounts, 
^^  there  is  not  due  1,000/.  curi'ent  money.  It  concludes  with  a 
prayer  for  general  relief,  and  for  an  injunction,  &c. 

The  agreement  above  referred  to  in  the  bill,  as  having  been  entered 
into  by  James  Pearce,  one  of  the  partners  of  John  Voorhees  &  Co. 
with  the  defendants,  is  "that  the  goods  ordered  by  Mr.  Pearce  are 
to  be  purchased  for  him  by  Wallace,  Johnson  and  Muir,  of  London, 
on  a  commission  of  5  per  cent,  and  are  to  be  laid  in  for  him  on  the 
best  terms  they  can  be  had  for,  on  the  usual  credit,  for  which  goods 
he  is  to  pay  in  12  months  irom  the  date  of  the  invoice,  in  cash  or 
good  bills  of  exchange.  He  is  to  l>e  allowed  5  per  cent,  per  annum 
interest,  on  any  sum  he  may  place  in  the  hands  of  the  house  of  W. 
J.  &  M.  before  his  goods  become  due,  and  he  is  to  pay  5  per  cent,  per 
annum  interest  on  any  sum  which  may  remain  unpaid  at  the  expira- 
tion of  the  term  of  credit  obtained  from  the  tradesmen.  He  is  to 
he  credited  with  all  drawbacks  and  debentures  which  may  be  allowed.'^ 

The  answers  of  the  defendants  admit  the  agreement,  referred  to  by 
the  bill,  respecting  interest  at  the  rate  of  5  per  cent,  per  annum,  but 
they  expressly  allege,  that  the  reason  of  that  agreement  was  founded 
upon  the  idea,  well  understood  at  the  time  it  was  made  by  the  said 
Pearce'and  the  defendants,  that  the  debt  so  to  be  contracted  by  the 
said  Voorhees  &  Co.  was  to  be  contracted  with  the  house  of  W.  J.  & 
M.  in  London,  and  the  payments  thereof  to  be  made  to  the  said 
house  in  London.  And  they  further  allege,  that  the  exchange  be- 
tween America  and  London  is  generally  much  higher  than  sixty-six 
and  two-thirds  per  centum,  and  seldom  so  low  as  170/.  currency  for 
100/.  sterling.  They  also  allege,  that  it  is  much  more  convenient  and 
advantageous  to  a  debtor  to  have  the  privilege  of  paying  his  debt  in 
this  country,  than  to  be  compelled  to  remit  his  payments  to  London, 
by  which  great  delay,  and  often  great  loss  is  sustained.  And  that  ante- 
cedent to  an  agreement  between  the  said  Voorhees  and  the  defendants, 
and  to  the  stating  of  the  account  hereinafter  more  particularly  men- 
tioned,  in  *  pursuance  and  in  consequence  thereof,  if  the  said 
^^  Voorhees  &  Co.  had  made  any  payments  of  bills  of  exchange 
to  the  defendants,  the  same  would  have  been  remitted  to  London,  and 
would  not  have  been  passed  to  their  credit  until  paid  in  London ;  and 
if  they  had  made  payments  in  current  money  to  the  defendants,  the 
same  would  have  been  credited  in  their  accounts  in  London,  three 
months  after  said  payments,  (that  period  being  allowed  for  the  pass- 
age and  sight  of  bills,)  at  the  exchange,  at  which  bills  of  exchange 
might  l)e  purchased  here  at  the  time  of  such  respective  payments  in 
current  money,  and  so  the  said  Voorhees  &  Co.  well  knew  the  said 
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payments  were  to  be  received  by  the  defendants  and  to  be  thus  cred- 
ited in  their  account  with  W.  J.  &  M.  of  London.    And  they  further 
allege,  that  if  such  current  money  payments  were  to  be  credited  in 
sterling,  at  the  time  they  were  respectively  made,  at  the  rate  of  166/. 
13s.  4k?.  current  money  for  100/.  sterling,  they  would  lose  more  than 
their  whole  commission  for  buying  and  shipping  the  said  goods,  and 
transacting  the  business,  as  by  a  particular  account  of  the  rates  of 
exchange  at  the  periods  of  such  respective  payments,  herewith  filed, 
will  appear.    That  to  avoid  the  delay  and  risk  of  remitting  the  pay- 
ments to  London,  and  also  to  avoid  the  difficulty  of  procuring  bills  of 
exchange  to  make  said  remittances,  which  the  said  Yoorhees  &  Go. 
were  from  their  situation  at  Georgetown,  in  Kent  County,  obliged  to 
resort  to  Annapolis,  Baltimore  or  Philadelphia,  to  purchase,  and  find- 
ing the  prices  of  bills,  particularly  at  Philadelphia,  usually  higher 
than  the  prices  demanded  by  the  defendants,  the  said  Yoorhees  & 
Ck>.  repeatedly  applied  to  them,  after  they  had  contracted  the  said 
sterling  money  debt,  payable  in  London,  to  turn  the  said  sterling 
money  debt,  so  contracted  in  London,  into  current  money,  and 
that  they  the  said  Yoorhees  &  Co.  might  be  permitted  to  make 
payments  of  the  same  to  the  defendants,  who  then  resi4ed,  and  still 
reside  in  Annapolis,  or  to  some  person  for  their  use  in  Philadelphia, 
or  Chestertown  in  Kent  County,  which  they  the  said  •  Yoor- 
hees  &  Co.  represented  as  suiting  them  stOl  better  than   ^^'^ 
making  payments  in  Annapolis,  and  which  they  also  stated  would 
facilitate  them  in  making  large  and  speedy  payments ;  and  that  with 
a  view  to  accommodate  the  said  Yoorhees  &  Co.  and  not  with  a  view 
of  profit,  the  defendants  did  consent  to  change  the  said  sterling  debt 
into  current  money,  and  to  give  the  said  Yoorhees  &  Co.  the  advan- 
tage of  making  the  payments  to  them  in  the  current  money  of  this 
State.    That  in  pursuance  of  the  said  agreement,  the  said  Yoorhees 
did  pay  sundry  sums  of  current  money  to  R.  T.  of  Chestertown,  in 
Kent  County,  for  the  use  of  the  defendants,  and  did  also,  in  pursu- 
ance thereof,  pass  sundry  bills  or  notes,  &c.  &c.  and  that  aftenvards, 
on  the  25th  of  August,  1789,  the  defendants,  and  the  said  Yoorhees, 
on  behalf  of  himself  and  his  partner,  accounted  together  in  current 
money  of  and  concerning  the  debt  so  contracted  by  them  with  the 
house  of  W.  J.  &  M.  of  London ;  and  of  the  sundry  payments  then 
made  in  discharge  of  the  same,  and  upon  such  aecount  the  said  Yoor- 
hees &  Co.  were  found  in  error  and  indebted  to  the  said  W.  J.  &  M. 
in  the  sum  of  7,033/.  Us.  lOd,  current  money,  which  account,  and  the 
balance  so  struck,  the  said  Yoorhees,  on  behalf  of  himself  and  com- 
pany, then  and  there  admitted  to  be  justly  and  truly  stated,  and  the 
said  balance  to  be  due  to  the  said  W.  J.  &  M.    That  in  the  said  ac- 
count there  is  a  charge  of  6,803/.  Us.  4(Z.  sterling  money,  which  is  ex- 
tended in  currency  at  70  per  cent,  exchange,  and  the  same  was  so 
done,  because  the  said  sterling  money  was  then  due  and  payable  in 
London ;  that  bills  of  exchange  were  then  at  seventy-two  and  one- 
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half  per  cent,  and  if  the  said  Yoorhees  &  Co.  had  made  their  pay- 
ment of  the  said  sterling  debt  in  London,  the  same  could  not  then^ 
and  could  not  now  be  paid,  and  when  paid,  the  defendants  believe 
they  shall  not  be  able  to  remit  at  70  per  cent,  and  that  the  said  ster- 
ling was  so  turned  into  currency  at  the  said  exchange  of  70  per  cent, 
with  the  consent  and  approbation  of  the  said  Yoorhees.  The  defend- 
ants admit  that  they  have  charged  the  said  Yoorhees  &  Co.  interest 
_  ^  at  the  rate  of  six  per  cent.  *  per  annum,  which  they  apprehend, 
^•*  and  are  advised  they  are  well  justified  in  claiming,  inasmuch  as 
the  said  debt  due  from  the  said  Yoorhees  &  Co.  by  their  solicitation 
and  consent,  has  been  made  a  current  money  debt,  and  payable  in 
this  State,  to  the  defendants,  for  the  ease  and  convenience  of  the  said 
debtors,  and  as  the  defendants  have  also  taken  upon  themselves  the 
trouble  and  risk  of  remitting  the  same  to  London,  the  said  debt, 
since  the  nature  of  it  has  been  thus  changed,  ought  to  bear  the  legal 
interest  of  this  State  where  the  change  was  made,  and  where  the 
said  debt  has,  by  such  change  become  payable.  That  they  consid- 
ered the  agreement  to  pay  5  per  cent,  wholly  annuUed  and  done  away 
from  the  time  they  agreed  to  change  the  said  sterling  debt,  payable  in 
London,  into  a  current  money  debt  payable  in  this  State.  That  in  the 
account  stated  and  signed  as  aforesaid,  6  per  cent,  interest  is  calcu- 
lated, which  was  examined,  &c.  by  the  said  Yoorhees,  and  by  him 
admij}ted,  &c.  They  admit  that  tjie  bond  of  D.  C.  Heath,  &c.  was 
lodged  with  them,  and  that  Yoorhees  &  Co.  has  not  been  credited 
therefor,  because  they  deny  it  was  received  as  a  payment — ^that  it 
was  never  legally  assigned  to  them,  but  put  into  their  hands  to  col- 
lect, and  when  received  to  be  credited.  That  when  requested  by 
Yoorhees  &  Co.  so  to  do,  by  letter,  suit  was  commenced,  and  the 
writs  renewed  to  several  Courts,  but  that  Heath  was  never  arrested, 
and  the  suit  was  discontinued  by  the  counsel  employed  by  the  de- 
fendants, they  finding  it  fruitless  and  expensive  to  renew  the  same. 
That  the  account  above  stated  to  have  been  settled  and  signed  by 
the  said  Yoorhees,  was  long  after  the  said  bond  was  lodged  for  col- 
lection as  aforesaid,  and  the  said  Yoorhees,  if  he  had  supposed  the 
same  was  delivered  as  a  payment,  would  have  insisted  on  its  being 
credited,  &c. 

The  case  thus  depending  on  the  bill,  answers  and  exhibits,  the 
parties  entered  into  the  following  agreement,  viz.  ^^The  Chancellor, 
it  is  agreed,  shall  by  an  interlocutory  order,  direct  the  auditor  to 
state  the  account  between  the  parties  upon  the  following  x)oints : 

1st.  The  debt  of  Heath,  if  it  is  to  be  credited  or  not. 

•  2d.  Upon  the  changing  of  the  debt  from  sterling  into  cur- 
^^      rency  at  70  per  cent,  exchange. 

3d.  Upon  charging  six  per  cent,  instead  of  5  per  cent,  which  the 
complainants  insist  on. 

4th.  The  charging  interest  on  money  three  months  after  the  pay- 
ment is  made. 
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5th.  At  what  rate  of  exchange  a  sterling  debt,  credited  on  the 
14th  of  May,  1790,  ought  to  be  extended  in  current  money. 

It  is  submitted,  whether  there  ought  to  be  a  discrimination  be- 
tween the  cases  of  the  principals  and  the  securities."  [Some  of  the 
complainants  were  the  securities  in  the  bonds  executed  by  Yoorhees 
&  Go.  to  the  defendants  herein  first  stated.] 

Hanson,  Chancellor,  (February  8,  1796,)  being  connected  with 
one  of  the  defendants,  conceived  it  improper  for  him  to  decide  this 
cause.  He  therefore  requested  Philip  Barton  Key,  Esquire,  (one  of 
the  solicitors  of  the  said  Court,)  to  examine  the  papers  in  the  cause, 
to  consider  the  arguments  of  the  counsel,  which  were  filed  in  writing, 
and  to  give  him  thereon  his  opinion  in  writing. 

Mr.  Key  afterwards  delivered  in  writing  his  opinion  as  follows,  to 
wit: 

''In  compliance  with  the  request  of  the  Chancellor,  I  have  exam- 
ined the  bill,  answer  and  exhibits,  filed  in  case  of  Pearce  dt  others 
vs.  WaUacc  dt  Muir^  and  the  observations  of  counsel  on  each  side, 
and  I  am  of  opinion,  on  the  five  points  submitted  as  the  grounds  of 
an  interlocutory  order,  to  direct  the  auditor  in  stating  the  account, 

1st.  That  Heath's  bond  ought  not  to  be  credited  as  a  payment, 
and  that  the  same  should  be  re-delivered  to  the  complainants. 

2dly.  That  the  change  of  the  sterling  debt  into  currency  at  170 
exchange,  is  equitable  and  proper.  I  not  only  think  so,  because 
Voorhees,  the  acting  partner,  has  signed  a  stated  account  without 
objecting  to  such  extension,  but  because  there  is  proof  to  shew  that  it 
is  rather  below  the  rate  of  exchange  at  the  time  the  debt  ought  to 
have  been  paid.  If  therefore  the  complainants  *  sought  indul- 
gence,  it  ought  not  to  be  at  the  expense  of  the  defendants.  ^^ 
If  the  complainants  had  been  at  that  time  in  possession  of  specie  to 
discharge  the  debt,  would  it  not  have  taken  170L  current  money  to 
have  purchased  bills  to  have  discharged  1002.  sterling  in  London  f  If 
80,  and  such  is  the  proof  adduced,  they  ought  not  to  complain.  My 
ideas  on  this  case  are  founded  on  a  conviction  that  it  originally  was 
the  clear  intent  of  all  parties,  that  Voorhees  &  Co.  were  to  pay  W. 
J.  &  M.  in  London,  for  the  goods  shipped  to  them.  This  appears  to 
me  evident  from  all  the  transactions  between  them,  and  the  subse- 
quent change  was,  with  the  consent  and  approbation  of  the  parties, 
intended  as  an  ease  and  accommodation  to  Voorhees  &  Co.  In  the 
coarse  of  my  practice,  I  have  always  thus  extended  a  sterling  debt 
at  the  current  rate  of  exchange,  when  I  have  taken  a  security  for  it. 
I  know  it  to  be  the  practice  of  W.  J.  &  M.  and  I  believe  it  to  be  the 
usage  of  trade.  If  it  is  not  so,  merchants  in  London,  who  ship  goods 
to  this  country  on  credit,  must  be  ruined;  for  if  exchange  is  low,  the 
debtor  buys  bills,  and  ships  to  a  profit ;  if  it  is  high,  he  pays  money 
at  sixty-six  and  two-thirds  to  a  factor  or  partner  here,  who  must 
either  lay  out  the  money  in  bills  to  remit  at  a  great  loss,  or  keep  the 
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money  tUl  bills  fall,  aud  thus  loose  the  interest  and  risk  his 
credit.  To  prevent  this  the  shipper  is  induced  to  make  the  debt 
payable  in  London,  in  which  event  he  never  risks  the  exchange,  bat 
receives  the  sterling  amount  in  London.  I  therefore  think  the 
change  of  the  debt  from  sterling  into  current  mone}-,  at  170/.  reason- 
able and  proper,  it  being  with  the  consent,  and  for  the  ease  and  ac- 
commodation of  Voorhees  &  Co. 

3dly.  That  the  auditor  should  charge  an  interest  of  six  per  cent, 
ftom  the  date  of  the  change  of  the  debt  into  current  money,  as  then 
the  complainants  had  the  privilege  of  paying  the  debt  in  this  coun- 
try. Upon  the  ground  of  the  original  contract,  only  five  per  cent, 
interest  could  be  charged,  because  the  debt  was  contracted  in  Eng- 
land to  be  paid  in  London.  The  facts  are  simply  these — W.  &  M. 
_  of  Maryland,  of  the  house  *  of  W.  J.  &  M.  of  London,  under- 
^^  took  for  a  commission,  that  their  London  house  should  ship 
a  certain  amount  of  goods  to  Voorhees  &  Co.  which  they  W.  J.  &  M. 
must  take  up  of  the  manufacturers  in  England  on  a  certain  credit, 
and  if  they  fail  in  punctual  payment,  with  an  interest  of  five  per 
cent.  Voorhees  &  Co,  were  to  have  12  months  credit,  and  to  pay  five 
per  cent,  if  not  punctual ;  that  is,  they  were  to  have  the  goods  on 
the  terms  that  W.  J.  &  M.  took  them  up,  and  to  g^ve  a  certain  com- 
mission for  buying  and  shipping  them  which  was  the  only  profit  W. 
J.  &  M.  were  to  have  for  the  risk  they  Incurred,  and  delay  of  pay- 
ment. A  subsequent  contract  entered  into  with  W.  &  M.  of  Mary- 
land,  permitted  Voorhees  &  Co.  to  pay  off  the  debt  due  W.  J.  &  M. 
of  London,  to  W.  &  M.  of  Maryland,  in  this  country ;  and  in  virtue 
of  this  subsequent  contract  upon  principles  of  equity  and  justice,  I 
think  they  ought  to  pay  six  per  cent,  from  that  time;  because  the 
contract  or  permission  to  pay  in  this  country,  with  an  interest  of  six 
per  cent,  was  more  beneficial  to  them,  than  to  pay  the  debt  in  Lon- 
don with  an  interest  but  of  five  per  cent.  By  the  custom  of  trade, 
remittances  to  London  only  operate  as  payments,  when  the  money  is 
there  actually  received,  and  as  three  months  must  elapse  between 
the  purchase  of  bills,  and  their  payment  in  London,  the  loss  of  inte- 
rest on  these  three  months  is  greater  than  paying  the  debt  in  this 
country  with  an  interest  of  six  per  cent.  The  conduct  of  Voorhees  & 
Co.  buying  bills  of  W.  &  M.  in  this  country,  to  remit  to  W.  J.  &  M. 
of  London,  in  part  payment  of  the  goods,  is  unequivocal  evidence  of 
their  ideas  of  the  original  contract ;  and  as  the  subsequent  change, 
the  privilege  of  paying  in  this  country,  even  with  six  per  cent,  was 
for  their  benefit,  had  they  made  use  of  it,  of  course  they  ought  not 
to  complain ;  and  if  they  neglected  this  benefit,  by  not  paying  at  all, 
they  have  still  less  reason  to  complain*,  besides,  coming  here  for 
relief  against  a  judgment  at  law,  they  ought  to  shew  a  clear  equity, 
which  they  do  not  in  this  iUvStance  appear  to  have. 

*  4thly.  If  any  interest  is  charged  on  any  sums  of  money 
^  •       after  they  were  paid,  since  the  change  of  the  debt  into  current 
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money,  it  is  improper,  and  ought  not  to  he  allowed.  If  such  a 
charge  exists  on  any  sums  paid  here,  while  the  debt  remained  a 
sterling  debt  payable  in  London,  I  think  they  ought  not  to  be  relieved 
against  it  if  not  exceeding  three  months. 

5thly.  The  sterling  draft  on  the  14th  of  May,  1790,  ought  to  be 
credited  at  the  rate  of  exchange  on  that  day,  because  it  was  subse* 
quent  to  the  contract  enabling  them  to  pay  in  this  country,  and  of 
course  ought  to  be  extended,  in  as  much  current  money  as  it  would 
then  bring  if  sold  here.  I  do  not  discover  any  reason  or  principle 
to  discriminate  between  the  principal  and  securities  in  this  case.  I 
think  they  are  equally  liable^  unless  they  could  shew  iraud,  imposi- 
tion, or  improper  conduct  between  Voorhees  and  the  defendants,  in 
the  settlement  or  statement  of  the  account.  I  do  not  conceive  them 
concluded  by  the  acts  or  acknowledgments  of  Voorhees^  at  the  same 
time  I  cannot  perceive,  in  this  transaction,  any  superior  equity 
in  their  favor." 

Hanson,  Chancellor,  (February  29th,  1797,)  approving  entirely  of 
the  opinion  of  Mr.  Key,  ordered  the  auditor  to  state  and  return  an 
account,  &c.  on  the  principles  of  that  opinion.  Which  having  been 
done  by  the  auditor,  the  Chancellor  conilruied  the  report,  and  dis- 
solved the  injunction  which  had  been  granted,  stating  the  sum  that 
should  be  levied  on  the  executions  on  the  judgments  at  law.  The 
complainants  appealed  to  this  Court,  and  the  cause  was  argued  by 

Martiriy  (Attorney -General,)  and  Winchester j  for  the  appellants, 
and  by  Cooke^  Key,  (a)  and  Shaaff,  for  the  appellees. 

The  (3oort  of  Appeals,  at  this  term,  affirmed  the  decree  of  the 
Court  of  Chancery. 


•  COURT  OF  APPEALS,  JUNE  TERM,  1800.  58 

J.  &  R.  Yates  vs.  Petty's  Ex'r. 

On  a  bill  filed  by  surviving  partners  against  the  executor  of  a  deceased 
partner,  to  compel  him  to  account  for  and  pay  to  them  the  amount  of 
the  partnership  goods  sent  by  the  deceased  partner  out  of  the  State,  it 
appeared  that  partnership  goods  to  a  certain  amount  were  sent,  with 
other  goods,  to  the  State  of  Georgia,  by  the  deceased  partner,  and  that 
the  disputes  between  the  surviving  partners  and  the  executor,  were 
referred  to  arbitrators,  who  awarded,  that  there  being  no  possible  means 
of  identifying  the  goods,  or  of  recovering  the  possession  thereof,  by  any 
process  of  this  State,  the  surviving  partners  could  only  be  considered  as 
creditors  to  the  amount  thereof;  and  entitled  to  payment  in  a  regular 
course  of  administration  by  the  executor,  according  to  the  laws  of 
Georgia.  The  questions  raised  were,  whether  the  surviving  x>artners 
were  entitled  to  the  goods  or  their  value,  and  whether  they  were  pre- 


(a)  Mr.  Key  was  not  counsel  in  the  Court  of  Chancery. 
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eluded  by  the  opinion  of  the  arbitrators,  and  the  subsequent  proceed- 
ings under  their  award,  the  estate  being  overpaid  under  the  administra- 
tion in  Georgia.    Bill  dismissed. 

Appeal  from  a  decree  of  the  Court  of  Chancery,  dismisslDg  the 
bill  of  the  complainants,  the  present  appellants.  The  bill  states,  that 
in  1790,  the  complainants,  and  John  Petty,  (the  defendant's  testa- 
tor,) entered  into  a  contract  of  partnership  for  the  purpose  of  carry- 
ing on  trade  from  Great  Britain  to  America,  under  the  firm  of  Yates, 
Petty  &  Yates,  and  sometimes  known  in  America,  by  the  names  of 
John  Petty  &  Co.  That  the  complainants  transacted  the  business  in 
Great  Britain,  and  the  said  Petty  in  Maryland.  That  the  complain- 
ants put  in,  as  the  original  stock  of  the  partnership,  the  sum  of 
3,000{.  sterling  apiece,  and  tlie  said  Petty  only  the  sum  of  1,000^ 
sterling — ^yet  by  the  terms  of  the  contract  of  partnership,  each  party 
was  to  share  an  equal  part  of  the  profits,  and  bear  an  equal  propor- 
tion of  the  losses,  the  said  Petty  only  accounting  to  the  complainants 
for  the  interest  on  that  part  of  the  original  stock  put  in  by  them, 
which  exceeded  that  put  in  by  the  said  Petty.  That  in  consequence 
of  the  said  partnership,  and  during  its  continuance,  the  complain- 
ants shipped  from  Great  Britain  to  Maryland,  divers  large  cargoes 
of  goods  and  merchandises,  which  were  delivered  to  the  said  Petty 
to  be  sold,  or  otherwise  dispased  of,  at  the  joint  risk,  and  on  the  ac- 
count of  the  said  partnership,  and  which  said  goods  were  disposed 
of  and  distributed  into  different  stores  in  different  places  in  this 
State,  viz.  in  one  store  in  Annapolis,  in  Anne  Arundel  County;  in. 
another  at  Easton,  in  Talbot  County;  in  another  at  Port  Tobacco,  in 
Charles  County;  another  at  Lower  Marlborough,  in  Calvert  County;, 
and  in  another  at  Queen  Anne,  in  Prince  George's  County.  That 
the  said  Petty  had  the  whole  conduct  an<l  management  of  the  busi- 
ness in  this  State,  kept  the  books  of  the  partnership ;  and  the 
greater  part  of  the  information  respecting  the  transaction  herein 
stated  is  derived  from  the  said  books,  so  kept  by  the  said  Petty. 
That  •  on  the  24th  of  July,  1792,  there  were  partnership 
^^  goods  in  the  two  stores  at  Annapolis  and  Easton,  to  the 
amount  of  2,72GZ.  Us.  4d,  current  money,  and  at  the  other  stores  to 
a  very  large  amount.  That  Eichard  Yates,  one  of  the  complainants, 
was  sent  into  Maryland  in  1792,  who,  on  the  24th  of  July,  1792,  en- 
tered into  an  agreement  with  the  said  Petty  for  the  goods  in  the 
stores  at  Annapolis  and  Easton,  by  which  the  said  Petty  was  to 
take  all  the  goods  at  the  said  stores  at  their  sterling  cost.  That  be- 
sides the  above  goods  at  Annapolis  and  Easton,  there  were  very  large 
quantities  of  goods  at  other  stores  at  the  different  places  above  men- 
tioned; and  the  said  Petty,  continuing  the  sole  management  of  the 
partnership  business,  and  settling,  &c.  to  his  own  advantage,  and 
collecting  debts,  &c.  and  applying  them  to  his  own  benefit,  it  was 
thought  advisable  by  the  complainants  to  dissolv^e  the  partnership^. 
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which  was  accordingly  done  in  the  month  of  August,  1792,  by  con- 
sent of  aU  the  partners.    But,  notwithstanding  such  dissolution, 
there  never  was  any  division  of  the  partnership  effects,  and  the  said 
Petty  continued  to  keep  possession  of  all  the  goods,  at  all  the  stores, 
and  to  make  the  entries  in  the  books  of  the  partnership.     That 
there  were,  at  the  different  stores  of  Lower  Marlborough  and  Queen 
Anne  on  the  31st  December,  1792,  and  2(H;h  August,  1793,  goods  to 
the  amount  of  3,223Z.  11«.  3^.  current  money.    That  the  said  Petty 
shipped  and  transported  all  the  said  goods  to  Georgia,  without  the 
knowledge  of  the  complainants,  and  which  goods  were  delivered 
specially  to  William  Petty,  the  defendant,  by  the  Siiid  John  Petty,  to 
be  sold  for  the  partnership.    That  the  said  John  Petty  died  on  the 
7th  of  September,  1793,  having  made  a  last  will  and  testament,  and 
thereby  constituted  and  appointed  William  Petty,  the  defendant,  the 
executor  thereof,  who  has  obtained  letters  testamentary,  &;c.  and 
got  into   his  possession  the  whole  of  the  estate  of  the  said  John 
Petty,  and  also  the  unsold  goods  of  the  said  partnership  which  had 
been  sent  to  Greorgia  as  aforesaid,  and  which  were  ♦  not 
affected  or  included  in  the  agreement  aforesaid  with  the  said      ^^ 
John  Petty.    That  the  said  defendant  well  knew  the  said  goods  were 
goods  of  the  partnership,  to  which  the  complainants  had  a  claim  aa 
surviving  partners;  yet,  notwithstanding  that  knowledge,  the  said 
defendant,  after  the  death  of  the  said  John  Petty,  did  sell  the  whole 
of  the  said  goods  then  unsold,  and  apply  the  proceeds  to  his  own  use 
and  benefit,  and  has  never  paid  nor  accounted  for  the  same  to  the 
complainants.    That  they  are  advised,  that  all  the  goods  of  the  said 
partnership,  which  they  have  not  relinquished  their  right  to,  are 
liable  to  the  claim  of  the  complainants  in  the  hands  of  the  defendant, 
if  the  same  came  to  his  possession  since  the  death  of  the  said  John 
Petty,  more  especially  as  the  defendant  had  full  notice  of  the  com- 
plainants' right,  and  sold  the  said  goods  under  that  knowledge.   That 
they  have  applied  to  the  defendant  for  an  account,  &c.  but  he  has 
refused,  pretending  that  the  said  goods  were  part  of  the  personal 
estate  of  the  said  John  Petty,  and  that  his  separate  creditors  are  to 
be  paid  thereout.    But  the  complain^vnts  allege,  that  the  said  goods 
are  not  to  be  considered  as  assets  for  the  payment  of  the  separate 
debts  of  the  said  John  Petty;  and  that  the  said  defendant,  having 
sold  them  under  a  knowledge  of  the  complainants'  right,  is  individu- 
ally liable  to  the  complainants.    Prayer  for  relief,  &c.  and  for  a  writ 
of  ne  exeaU  as  the  said  defendant,  was  about  to  leave  the  State,  &c. 
The  answer  states,  among  other  things  material  to  be  noticed, 
that  the  only  goods  belonging  to  the  partnership  shipped  to  Georgia, 
were  from  the  store  at  Lower  Marlborough,  and  which  were  sent  with 
other  goods  purchased  at  Baltimore  by  the  testator,  and  that  he 
eould  not  distinguish  what  part  of  the  said  goods  were  sent  from  the 
store  at  Lower  Marlborough.    That  the  disputes  between  the  com- 
plainants and  defendant,  were  referred  to  William  Cooke  and  Philip 
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Barton  Key,  Esquires,  who  awarded,  &c.  That  as  to  the  said  goods 
shipi)ed,  &c.  to  Georgia,  and  which  could  not  be  distinguished  from 
other  goods,  &c.  the  arbitrators  awarded,  that  the  complainants 
*  should  come  in  as  creditors  for  the  value  of  them,  to  be  paid 
^'^  in  a  course  of  legal  distribution.  He  pleads  the  said  award 
in  bar  of  that  part  of  the  bill  which  calls  for  an  account  of  subjects 
settled  by  the  said  award,  &c.  That  he  administered  on  the  estate 
of  J.  Petty  in  the  State  of  Georgia,  and  that  he  has  fully  and  fairly 
administered  the  same  according  to  the  laws  of  that  State,  as  by 
exhibits,  &c.  and  he  pleads  the  same  in  bar,  &c. 

The  award  of  Messrs.  Cooke  and  Key,  given  upon  a  stat-ement  of 
fa<^ts  signed  by  the  parties,  states,  ^^  that  as  to  the  goods  which  were 
sent  from  Lower  Marlborough  out  of  the  State  by  Mr.  Petty  in  his 
life-time,  there  being  no  possible  means  of  identifying  the  same,  or 
of  recovering  the  possession  thereof  by  any  process  of  this  State, 
the  surviving  partners  of  'Mr.  Petty  can  only  be  considered  as  credi- 
tors to  the  amount  thereof,  and  entitled  to  payment  in  a  regular 
course  of  administration  by  the  executor  of  Mr.  Petty.  With  respect 
to  the  goods  remaining  in  the  State,  in  the  hands  of  Mr.  Harrison, 
at  the  death  of  Mr.  Petty,  his  surviving  partners  could  identify  the 
same,  and  had  never  been  divested  of  their  property  therein,  nor  of 
their  remedy  to  recover  the  specific  articles  after  the  death  of  Mr. 
Petty  by  the  legal  process  of  this  State;  we  therefore  think  the  goods 
at  Baltimore  ought  not  to  have  been  brought  into  the  administration 
of  Mr.  Petty's  private  estate,  but  ought  to  have  been  delivered  to 
his  surviving  partners.  The  executor  of  Mr.  Petty  ought  to  get  an 
allowance  by  the  Orphans'  Court  to  the  amount  of  the  goods 
appraised  at  Baltimore,  as  having  been  brought  into  his  inventory 
by  mistake,  on  his  paying  the  same  to  the  surviving  partners  of  his 
testator." 

By  the  accounts  settled  on  the  administration  in  Georgia,  accord- 
ing to  the  laws  of  that  State,  the  estate  was  overpaid  by  the  adminis- 
trator. 

The  counsel  for  the  parties  agreed,  that  the  main  object  of  the 

bill  was  only  to  compel  the  defendant  to  account  for  and  pay  to  the 

complainants  the  amount  of  the  goods  sent  from  the  Lower  Marl- 

borough  store  to  •  Georgia.    The  complainants  abandoned 

^"^      all  the  other  objects  of  the  bill. 

The  cause  was  argued  before  the  Chancellor,  by  Martiuj  (Attorney- 
General,)  and  Shaaffj  for  the  complainants,  and  by 

Kilty^  for  the  defendant. 

Shaaffj  for  the  complainants.  In  this  case,  the  only  claim  which 
the  complainants  insist  upon,  is  for  the  goods  sent  from  the  Lower 
Marlborough  store  to  Georgia. 

It  is  first  necessary  to  prove  that  the  goods  were  partnership  prop- 
erty, w^hat  their  amount  was,  and  that  the  defendant  had  them.    This 


YATES  vs.  PETTY.— 1  H.  &  J.  43 

is  done  by  the  testimony  taken  under  the  commission,  by  which  the 
first  fact  is  established,  and  that  the  amount  *wa8 1^2381.  los.  lid.  and 
that  the  goods  were  packed  up  and  sent  to  Georgia  on  the  20th  of 
August,  1793.  The  answer  admits  the  receipt  of  the  Lower  Marl- 
borough store;  and  the  case  stated  by  both  parties  also  proves  it. 
Having  proved  these  iaets,  two  points  occur : 

First.  Are  the  complainants,  as  surviving  partners,  entitled  to  the 
goods  or  their  value?  And,  JSecorullyy  Are  they  precluded  by  the 
opinion  of  Messrs.  Gooke  and  Key,  and  the  subsequent  proceedings 
under  their  award. 

As  to  the  iirst  point.  On  principles  of  law,  partnership  property 
survives — partners  are  joint  tenants,  and  not  tenants  in  common, 
and  trover  might  be  supported.  A  partner  has  a  lien  on  all  partner- 
ship property,  until  satisfaction  of  the  general  balance;  so  here  the 
Lower  Marlborough  store  being  partnership  property,  it  is  answera- 
ble for  the  balance.  These  principles  are  sanctioned  by  the  authori- 
ties—2  Vem.  293;  3  P.  Wms.  182;  2  Brown.  15;  1  Ves.  239,  242; 
Cknop.  471,  445. 

JSecandly.  The  effect  of  the  award  is  next  to  be  considered.  The 
award  itself  is  bad  on  the  face  of  it.  The  complainants  must  be 
entitled  to  the  whole,  or  none;  and  though  the  goods  cannot  be  dis- 
tinguished, their  value  can  be  ascertained. 

♦  An  award,  bad  on  the  face  of  it,  may  be  set  aside.  2  ^ 
Vem.  705;  1  Eq.  Ca.  Ah.  51.  But  nothing  has  been  done  ^^ 
under  this  award;  there  was  no  distribution,  and  the  answer  is 
ialse.  The  account  admitted  proves  it,  and  the  receipt  is  before  the 
award,  and  is  for  the  sum  due  for  the  AnnapoUs  and  Easton  stores, 
as  appears  by  the  statement  of  the  parties.  The  account  sent  to 
Georgia  to  be  passed  is  for  the  goods  of  the  Lower  Marlborough 
store;  and  why  did  the  defendant  agree  to  take  it  and  pass  the 
account  if  it  had  been  before  paid!  The  Georgia  administration 
t^annot  affect  this  case,  because  it  is  only  the  administration  of  the 
defendant  of  assets  on  which  the  Court  there  acted;  but  these 
goods  did  not  belong  to  the  testator's  estate,  but  to  the  complainants. 

Martin^  (Attorney-General,)  on  the  same  side.  Where  there  are 
two  partners,  and  one  dies,  the  legal  interest  of  all  the  partnership 
property,  whether  consisting  of  goods  on  hand,  or  debts  due  to  the 
concern,  survives  to,  and  is  in,  the  surviving  partner;  and  the 
executor  or  administrator  of  the  deceased  partner  cannot  hold 
any  of  the  partnership  effects  against  the  surviving  partner,  who 
alone  being  at  law  answerable  lor  all  debts  due  from  the  partnership, 
is  alone  entitled  at  law  to  the  possession  and  disposition  of  the 
partnership  effects,  to  enable  him  to  discharge  those  debts,  and 
make  a  settlement  of  the  partnership  concerns.  For  this  see  Wat- 
son's Law  of  Partnership^  1,  19,  20,  21,  52,  110,  116,  282,  285,  294, 
184, 192, 140, 128,  146, 147, 124,  136,  295,  49,  60,  62,  63. 
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*  The  complainants  and  defendant  state  a  case  relative  to 
^^  certain  goods,  which  belonged  to  the  partnership,  some  of 
which  were  in  Baltimore,  and  some  in  G^rgia;  and  they  refer  to 
Mr.  Cooke  and  Mr.  Key,  to  decide,  whether  the  whole  or  part  of  the 
said  goods,  should  be  considered  the  private  proi)erty  of  the  defend- 
ant's testator,  or  belonging  to  his  surviving  partners.  The  arbitra- 
tors do  not  determine  that  the  goods  in  Georgia  did  not  belong  to 
the  surviving  partners,  but  that  the  surviving  partners  can  only  be 
considered  as  creditors  to  the  amount  thereof,  and  entitled  to  pay- 
ment in  a  regular  course  of  administration  by  the  defendant  as 
executor, ''  because  there  were  no  possible  means  of  identifying  the 
same,  or  of  recovering  the  possession  thereof  by  any  process  of  this 
State.''  How  did  the  arbitrators  find  out  that  there  were  no  possible 
means  to  identify  the  goods  carried  to  Georgia  f  The  statement 
conveys  no  such  idea.  It  does  not  state  that  the  goods  were  mixed 
with  any  others — it  does  not  even  state  that  the  goods  had  been 
opened  or  unpacked  •  after  their  arrival  in  Georgia.  But 
^^  even  if  they  had  been  opened,  and  mixed  with  other  goods, 
where  was  the  impossibility,  the  goods  all  remaining  on  hand,  and 
the  invoices  being  in  existence,  to  have  identified  themf  Where 
did  those  gentlemen  discover  that  by  a  man's  taking  another  per- 
son's goods,  and  mixing  them  with  his  own,  so  that  one  cannot  be 
discovered  from  the  other,  such  other  person  loses  his  right  to  such 
as  were  his?  The  law  in  such  a  case  is  the  reverse,  and  the  wrong- 
doer would  lose  the  property  with  which  he  had  so  mingled  another 
persoa's,  and  such  other  person  would  have  a  right  to  take  the  whole* 
At  all  events,  it  will  not  be  questioned  that  he  would  have  a  right 
to  compel  him,  who  had  done  the  wrong,  to  pay  the  full  value ;  1 
Stra.  505;  15  Vez.  432;  and  if  such  wrong  was  done,  it  wa^  done 
by  the  defendant,  for  the  goods  were  not  received  by  him  un.til  his 
testator's  death.  Where  did  the  gentlemen  discover  any  law  which 
justified  them  in  saying  that,  because  the  surviving  partner  had  no 
possibility  of  recovering  the  possession  of  the  goods  in  Georgia  by 
process  of  this  State,  therefore  the  goods  did  not  belong  to  the  sur- 
viving partners?  It  is  the  first  time  it  was  ever  suggested,  that  the 
taking  a  man's  property  from  him,  and  removing  it  to  another  State, 
where  the  process  of  this  State  does  not  run,  does  thereby  destroy 
his  right  of  property.  The  truth  is,  the  arbitrators  did  not  decide 
that  the  goods  in  Georgia  did  not  belong  to  the  surviving  partners, 
which  was  the  only  question  submitted  to  them.  They  had  more 
sense,  and  more  legal  knowledge,  than  to  suppose  that  either  of  the 
reasons  or  facts  assigned  by  them  altered  the  right  of  property,  but 
they  seem  to  have  apprehended  that  the  difficulties  which  the  sur- 
viving partners  would  have  to  enforce  such  right,  were  such,  that  it 
would  be  better  for  them  to  come  in  as  creditors.  That  however 
was  a  question  which  they  were  not  appointed  to  decide;  nor  did 
they  know,  at  that  time,  that  under  the  laws  of  Georgia,  in  adminis- 
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termg  the  estate,  the  amount  of  those  very  goods  would  be  sunk  in 
paying  other  creditors,  and  that  the  surviving  partners  ♦  would  ^ 
be  unable  to  get  one  shilling.  If  they  did,  it  must  be  admitted  '^  • 
they  were  very  faithless  advisers  ?  But  it  is  certain  they  did  not 
know  it,  whatever  might  have  been  the  case  with  the  defendant. 
So  much  for  the  award,  which  is  not  within  the  submission,  or  if  it 
was,  is  a  nullity,  as  being  in  direct  violation  of  every  principle  of 
law  and  equity. 

Hanson,  Chancellor,*  (May  Term,  1799,)  decreed,  that  the  com- 
plainants' bill  of  complaint  be  dismissed  without  costs.  From  which 
decree  the  complainants  appealed  to  this  Court;  but  the  case  at  this 
term  was  entered  agreed. 


GENEEAL  COURT,  (E-  8.)   SEPT.  TEEM,  1800. 
EussELL's  Lessee  vs.  Bakeb. 

The  Lord  Proprietary  had  not  the  royal  rights  of  the  King  of  England,  and 
and  he  might  be  barred  by  the  Act  of  Limitations  and  adverse  posses- 
sion of  lands,  which  he  claimed  by  escheat,  &c.  (a) 

Where  the  Lord  Proprietary,  and  J.  Y.  were  tenants  in  common  of  a  tract 
of  land  in  1686,  at  the  time  when  the  Proprietary  was  in  Maryland, 
where  he  remained  for  two  years  thereafter,  and  J.  Y.  entered  upon 
and  claimed  the  whole  tract  adverse  to  the  right  of  the  Proprietary,  &c, 
and  where  J.  Y.  and  those  claiming  under  him,  had  the  uninterrupted 
possession  of  the  land,  claiming  the  whole  from  the  year  1687  to  1780, 
and  the  Proprietary  accepted  quit  rents  for  the  whole  of  the  said  land 
from  1788  to  1767  from  J.  Y.  and  those  claiming  under  him — Hdd^  that 
the  Lord  Proprietary  was  barred  by  the  adversary  possession  of  J.  Y. 
and  those  claiming  under  him.  (h) 

Lux  vs.  Pellett,  note: 

Where  D.  is  in  possession  of  vacant  land,  which  the  Proprietary  afterwards 
grants  to  P.  who  enters,  but  is  ousted  and  continued  out  of  possession 
at  the  time  of  making  his  will  and  death — Held^  that  the  possession  of 
D.  was  an  intrusion,  and  that  P.  was  not  disseised,  but  that  the  land 
passed  by  his  will  to  his  devisees. 

Ejectment  for  a  tract  of  land  called  Clayfall,  lying  in  Cecil 
County.  Defence  was  taken  upon  plots  made  and  returned  in  the 
cause. 

1.  The  plaintiff,  at  the  trial,  offered  in  evidence  to  •  the  ^^ 
jury,  a  lease  from  the  Lord  Proprietary  to  Samuel  Thomas,       •'^ 


(a)  See  Howard  vs.  Moaie,  2  H.  &  J.  249;  Kelly  vs.  Oreenfield,  2  H.  &  McH. 
121;  Alex.  Br.  Stat  455. 

(6)  Distinguished  in  HaU  vs.  Oittings,  2  H.  &  J.  114;  Of.  Van  Bibber  vs. 
FYazier^  17  Md.  486;  Hammond  vs.  Morrison,  38  Md.  95;  JJoyd  vs.  Gordon^ 
2  H.  &  McH.  254. 
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Junior,  (a)  dated  the  24th  of  December,  1748,  for  540  acres  of  land^ 
part  of  his  Lordship's  mauor  of  Susquehanna^  alias  New  Oonnought, 
lying  in  Cecil  County,  for  and  during  three  lives,  viz :  the  life  of  the 
said  Thomas,  and  of  Kichard  and  John  Thomas,  at  a  certain  annual 
rent.  That  the  said  Samuel  Thomas  died  in  July,  1784,  having  by 
his  will  devised  the  lands  in  the  said  lease  mentioned  to  his  daughter, 
Anne  Bussell,  the  lessor  of  the  plaintiff.  That  John  Thomai)  men- 
tioned in  the  said  lease  is  yet  living.  The  plaintiff  also  gave  in  evi- 
dence a  gi^ant  Irom  the  Lord  Proprietary  to  Francis  Wright,  dated 
the  19th  of  September,  1659,  for  500  acres  of  land  called  Clayfall, 
^^  lying  at  the  head  of  Chesapeake  Bay,  on  the  N.  side  of  the  said 
bay,  &c.  formerly  laid  out  for  Francis  Clay,  but  for  non-performance 
of  conditions,  again  fallen  into  our  hands.'-  And  that  the  land 
therein  mentioned  is  the  same  land  as  is  contained  in  the  said  lease, 
and  that  the  said  land  is  truly  located  on  the  plots  returned  in  this 
cause.  The  plaintiff  also  offered  in  evidence,  the  will  of  the  said 
Francis  Wright,  dated  the  25th  of  July,  1666,  whereby  he  devised 
unto  his  brother  Baphael  Wright,  of  Covill,  in  the  parish  of  St. 
Andrew's  in  Glamorganshire,  in  Wales,  his  house  and  lands  known 
by  the  name  of  Clayfall,  in  the  County  of  Baltimore,  with  all  things 
thereunto  belonging;  and  that  when  his  said  brother  should  arrive  in 
the  country,  that  he  cause  the  land  and  house,  and  all  the  negroes,  &c. 
to  be  appraised,  &c.  and  the  one-half  of  the  amount  so  ascertained^ 
he  gave  by  his  said  will  unto  Jacob  Clawson  de  Young,  late  of  this 
Province,  &c.  and  the  will  also  pro\ided,  that  in  case  his  said  brother 
Raphael,  should  die  before  he  came  to  enjoy  the  said  land,  &c. 
that  then  the  said  premises  as  he  gave  them  to  his  brother  Baphael, 
shouhl  go  unto  his  brother  Thomas  Wright,  and  to  his  heirs, 
for  ever,  &c.  The  will  was  proved  on  the  20th  of  March,  1667,  by 
the  two  witnesses  who  attested  the  execution  thereof.  ♦  The 
•  •*  plaintiff  also  gave  in  evidence,  that  the  said  Francis  Wright 
died  in  the  year  1667,  without  heirs,  and  that  thereby  the  whole,  or 
a  moiety  of  the  said  land  granted  to  the  said  Wright,  escheated  to 
the  Lord  Proprietary ;  and  to  prove  the  same,  the  plaintiff  read  in 
evidence  to  the  jury,  a  record  of  the  proceedings  in  an  action  of 
eje(*t»ient  brought  in  the  late  Provincial  Court  by  Samuel  Thomas* 
Lessee  against  Jofm  Hamiltmij  for  his  Lordship's  manor  of  Susque- 
hannah,  or  New  Connaught.  lying  in  Cecil  County,  and  judgment 
rendered  therein  at  April  Term,  1752 ;  [see  1  Harr.  d'  WHen.  190,] 
wherein  it  is  stated  in  the  bill  of  exceptions  taken  at  that  trial, 
"  that  the  said  Francis  Wright  in  the  year  16G7,  died  seised  of  the 
premise.s  in  the  declaration,  without  heirs,  whereby  the  land  es- 
cheated to  the  Lord  Proprietary."  The  plaintiff  further  gave  in 
evidence,  that  the  said  John  Hamilton,  (the  defendant  in  the  said 

(a)  See  the  lease  mentioned  in  the  case  of  Thomas'  Lessee  vs.  Hamilton^  1 
1  H.  &  McH.  190. 
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action  of  ejectment  in  the  record  aforesaid  mentioned,)  was  rector 
of  the  parish  of  St.  Marj^  Ann,  to  the  vestry  of  which  said  parish  a 
deed  had  been  executed  .by  a  certain  John  Currier,  and  Meliscent 
his  wife,  on  the  7th  of  June,  1748,  "for  a  part  or  moiety  of  a  certain 
tract  of  land  called  Poplar  Neck,  being  part  of  a  tract  called  Clay- 
fall,"  containing  100  acres,  and  that  the  said  John  Currier  held  the 
said  part  of  Clayfall,  and  claimed  the  same  under  a  deed  from 
Jacob  and  John  Young,  dated  the  7th  of  May,  1748.    The  plaintiff 
then  gave  in  evidence  two  grants  from  the  Lord  Proprietary  to 
George  Talbot,  one  for  the  manor  of  Susquehannah,  containing 
32,000  acres,  lying  in   Cecil  County,  and  dated  the  11th  of  June, 
1680,  and  the  other  a  grant  of  confirmation  for  the  said  land  called 
Susquehannah  Manor,  alias   New    Connought  Manor,   containing 
32,000  acres,  and  dated  the  22d  of  March,  1683.    The  plaintiff  also 
gave  in  evidence  a  deed  from  the  said  George  Talbot  to  Jacob 
Young,  the  devisee  in  the  will  of  the  said  Francis  Wright,  dated  the 
10th  of  June,  1687,  reciting  that  Francis  Wright  died  possessed  of 
250  acres  of  land  in  a  tract  called  Clayfall,  and  leaving  no  lawful 
heir^  after  him,  nor  having  made  any  written  testament  ♦  be-      ^ 
fore  his  decease,  the  same  became  escheatable  to  the  Lord       '  ^ 
Proprietary,  and  that  the  Lord  Proprietary  by  patent  dated  the 
11th  of  June,  1680,  and  also  by  a  patent  of  confirmation  of  the  21st 
of  March,  1683,  granted  to  the  said  Talbot  all  that  tract  of  land 
called  Susquehannah,  alias  New  Connought  Manor,  saving  to  all  per- 
sons who  had  former  patents  of  any  land  within  the  natural  bounds 
of  the  said  manor  the  full  benefit  of  their  respective  patents,  they 
paying  to  the  said  Talbot  the  rent  of,  &c.  by  which  grant  the  escheat 
of  the  said  250  acres  in  Clayfall  aforesaid,  became  the  right  of  the 
said  Talbot;  and  that  the  said  Talbot,  in  consideration  of^  &c» 
granted,  &c.  to  the  said  Jacob  Young,  his  heirs  and  assigns,  for  ever^ 
all  his  right,  &c.  in  and  to  the  said  250  acres  of  land,  and  the  escheat 
thereof,  upon  account  of  the  want  of  heirs  or  assigns  deriving  title 
to  the  same  from  the  said  Francis  Wright,  deceased.    The  plaintiff 
then  gave  in  evidence  a  record  of  the  conviction  of  the  said  George 
Talbot,  which  states,  that  the  said  Talbot  had  been  convicted,  and  a 
judgment  rendered  against  him  in  the  General  Court  of  the  then 
colony  of  Virginia,  on  the  20th  of  April,  1686,  for  stabbing,  contrary 
to  the  statute  in  ^uch  case  made  and  provided,  a  certain  Christopher 
Bousby,  in  the  year  1684,  on  board  of  his  Majesty's  ketch  the 
Quaker,  riding  in  the  capes  of  Virginia ;  the  record  also  states,  that 
the  said  Talbot,  on  the  20th  of  April,  1687,  presented  his  Majesty's 
most  gracious  pardon,  which  was  received.    The  plaintiff  also  gave 
in  evidence,  that  the  Lord.  Proprietary  left  the  then  province  of 
Maryland,  and  went  to  Europe,  some  time  in  the  year  1688;  that 
about  that  time  a  civil  war  took  place  in  Maryland,  and  an  armed 
force  took  possession  of  the  colony  of  Maryland  in  favor  of  King 
William  and  Queen  Mary,  and  that  a  convention  appointed  therebj" 
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assumed  the  powers  of  government  in  the  said  colony ;  that  the 
government  of  the  said  colony  was  exercised  by  the  Kings  and 
Queens  of  Great  Britain  until  the  year  1716,  when  it  was  again 
restored  to  the  Proprietary ;  and  that  the  said  Proprietary  did  not 
^         return  to  the  colony  until  some  time  in  the  year  1732.    ♦  That 

•  ^  the  said  Lord  Proprietary  claimed  the  said  lands  leased  to 
the  said  Samuel  Thomas,  as  part  of  the  manor  of  Susquehannah  or 
New  Gonnought,  which  he  claimed  as  vested  in  him  by  the  convic- 
tion and  attainder  of  the  said  Talbot.  That  the  record  of  the  said 
conviction  was  not  transmitted  to  the  colony  of  Maryland,  and  made 
a  record  of  that  colony,  until  in  the  year  1717. 

The  defendant  then  offered  in  evidence  the  will  of  the  said  Jacob 
Young,  dated  th^  22d  of  February,  1696,  whereby  he  devised  to  his 
49on  Joseph,  the  plantation  which  he  then  lived  on,  &c.  and  also  the 
will  of  the  said  Joseph  Young,  dated  the  10th  of  April,  1727,  whereby 
he  devised  to  his  sons  Samuel  and  William,  and  their  heirs,  for  ever, 
all  that  plantation  he  then  lived  upon ;  and  to  his  sons  Jacob  and 
John,  and  their  heirs,  for  ever,  all  that  plantation  which  was  com- 
monly called  Poplar  Neck,  then  in  his  possession;  and  to  hia  son 
Joseph,  and  his  heirs,  for  ever,  all  that  plantation  called  Uanleys,  &c. 
The  will  also  provided  that  his  said  sons  should  not  give,  sell  nor 
dispose  of  the  said  lands,  except  to  each  other,  or  to  their  children. 
The  defendant  further  gave  in  evidence,  that  the  said  Joseph  Young, 
the  testator,  died  leaving  five  sons,  to  wit,  Samuel,  the  eldest;  Joseph 
the  second;  John,  the  third;  Jacob,  the  fourth;  and  William,  the 
fifth  and  youngest.  That  Samuel  died  leaving  two  daughters,  Mary 
or  Polly,  and  Prudence,  and  a  widow;  that  the  widow  intermarried 
with  one  Pogg;  that  Mary  intermarried  with  one  Douglass,  and 
Prudence  with  one  Clark  or  Jones;  that  John  died  intestate,  and 
without  issue,  leaving  a  widow,  who  afterwards  intermmarried  with 
one  Foster;  and  that  Jacob  and  John  Young  executed  to  John  Cur- 
rier, the  deed  beibre  mentioned;  and  also  gave  in  evidence  the 
before  mentioned  deed  from  John  Currier  to  the  vestry  of  St.  Mary 
Ann's  Parish ;  and  also  gave  in  evidence,  that  he,  the  defendant, 
claimed  the  said  land  called  Clayfall,  under  the  title  of  the  devisees  of 
the  said  Joseph  Young,  and  under  the  deed  to  the  said  Vestry;  and 
that  the  said  Jacob  Yoimg  was  in  possession  of  a  moiety  of  Clayfall 
aforesaid,  at  ♦  the  time  of  the  conviction  and  attainder  of  the 

•  ®  said  Talbot;  and  that  after  the  said  deed  from  the  said  Talbot 
to  the  said  Jacob  Young,  he  the  said  Jacob  did  possess  the  said  tract 
of  land,  claiming  a  right  to  the  whole  thereof,  until  his  death;  and 
that  the  said  Joseph,  his  son,  after  the  death  of  Jacob,  and  in  vir- 
tue of  the  said  will,  entered  upon,  and  was  in  possession  of  the  said 
tract  claiming  the  whole  thereof  until  his  death ;  and  that  the  said 
sons  of  the  said  Joseph,  in  virtue  of  his  will,  respectively  entered 
upon  and  were  in  possession  of  the  parts  devised  to  them  of  the  said 
tract  called  Clayfall,  after  the  death  of  the  said  Joseph,  by  them- 
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selves  and  their  alienees,  claiming  the  whole. of  the  said  tract,  until 
the  year  1780.  The  defendant  farther  offered  in  evidence,  copies  or 
extracts  from  the  debt  books  of  Cecil  County,  aifd  the  rents  rolls, 
remaining  in  the  land  otfice,  duly  authenticated.  By  the  rent  roll, 
in  1737,  it  is  stated,  that  Clayfall,  500  acres,  was  surveyed  for  Francis 
Clay,  and  possessed  by  Samuel  Young.  By  the  debt  books  in  1737, 
it  is  stated,  that  part  of  Clayfall,  250  acres,  was  charged  to  Jacob 
Young,  and  another  part,  250  acres,  charged  to  Joseph  Young.  In 
1739  the  whole  is  charged  to  Samuel  Young.  In  1749, 100  acres 
were  charged  to  the  Yestry  of  St.  Mary  Ann's  Parish;  200  acres  to 
Amos  Fogg;  100  acres  to  Thomas  Foster,  and  100  acres  to  Joseph 
Young.  In  1754  and  1755  the  same  charges.  In  1758,  the  same, 
except  that  Henry  Baker  was  charged  with  the  parts  before  charged 
to  Fogg  and  Foster.  In  1761, 100  acres  charged  to  Henry  Baker; 
300  acres  to  Amos  Fogg,  John  Douglass,  and  John  Clark,  and  100 
acres  to  the  Vestry  of  St.  Mary  Ann's  Parish.  In  1767,  the  same 
charges.  In  a  book,  without  date,  400  acres  were  charged  to  Jere- 
miah Baker,  and  100  acres  to  the  Vestry,  &c. 

Whereupon,  the  defendant  by  his  counsel  prayed  the  Court  for 
their  opinion  and  direction  to  the  jury,  that  the  Lord  Proprietary, 
and  Jacob  Young,  on  and  after  the  conviction  of  th^  said  George 
Talbot  in  1686,  were  tenants  in  common  of  the  tract  of  land  called 
Clayfall;  and  if  the  jury  find  that  the  Lord  ♦  Proprietary  was  ^^ 
.  in  the  then  Province  (now  State)  of  Maryland,  at  the  time  of  •  • 
the  said  conviction,  and  for  two  years,  thereafter,  and  at  the  time  of 
the  deed  from  the  said  Talbot  to  Young  in  1687;  and  if  they  are  of 
opinion  that  Jacob  Young  entered  upon  and  claimed  the  whole  of  the 
said  land  adverse  to  the  right  of  the  Lord  Proprietary,  until  his  death 
in  1696,  and  that  he  devised  the  said  land  to  his  son  Joseph,  and  that 
his  son  Joseph,  in  virtue  of  the  said  will,  entered  on  the  said  land, 
claiming  the  whole  thereof  adverse  to  his  co-tenant,  the  Lord  Pro- 
prietary, and  continued  such  possession  until  his  death  in  1732;  and 
if  they  further  find,  that  the  said  Joseph  died  in  possession  of  the 
said  land,  claiming  the  whole,  and  devising  the  whole  as  his  own 
proper  estate  to  his  five  sons,  and  that  his  said  five  sons,  in  virtue 
of  his  said  devise,  entered  upon  and  possessed  the  said  land,  claiming 
the  whole  thereof  adverse  to  the  title  of  the  Lord  Proprietary,  and 
as  their  own  proper  estate,  and  continued  the  said  possession  by 
themselves,  or  their  alienees  claiming  the  same  adverse  to  the  title 
of  the  Lord  Proprietary,  and  as  their  own  proper  estate,  and  con- 
tinued the  possession  thereof  down  to  the  year  1780,  notwithstand- 
ing the  lease  to  Samuel  Thomas;  and  if  they  further  find  that  the 
said  Lord  Proprietary,  by  his  agents  and  officers,  accepted  from  the 
devisees  and  alienees  of  the  said  Joseph  Young,  and  his  sons,  quit- 
rents  for  the  whole  of  the  said  land,  from  the  year  1733  until  the 
year  1767,  and  that  Jacob  Young  and  Joseph  Young,  and  those 
claiming  under  them,  had  the  uninterrupted  possession  of  the  said 
4  1  H.  &  J. 
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land,  and  the  receipt  of  the  rents  and  profits  thereof,  claiming  the 
whole  of  the  same  as  their  own,  from  the  year  1687  to  the  year  1780, 
that  then  the  plaintiff  is  not  entitled  to  recover. 

Chase,  Ch.  J.  (Duvall  and  Done,  JJ.  concorring.)  The  Court 
are  of  opinion,  and  direct  the  jury  that  in  case  they  And  the  facts 
stated  by  the  defendant  to  be  true,  that  then  the  plaintiff  hath  not 
^         made  out  title  to  the  land  for  which  this  •  ejectment  is  brought, 

•  ®  nor  to  any  part  thereof,  although  they  should  find  the  facts 
stated  by  the  plaintiff  to  be  true.    The  plaintiff  excepted. 

2.  The  plaintiff,  by  his  counsel,  then  prayed  the  Court  for  their 
opinion  and  direction  to  the  jury,  (upon  the  statement  aforesaid,) 
that  although  the  Ix)rd  Proprietary  and  Jacob  Young,  on  and  after 
the  conviction  of  the  said  Talbot  in  1686,  were  tenants  in  common 
of  the  tract  of  land  called  Clayfall;  and.  although  the  jury  should 
find  that  the  Lord  Proprietary  was  within  the  Province  (now  State) 
of  Maryland,  at  the  time  of  the  said  conviction,  and  for  two  years 
thereafter,  and  at  the  time  of  the  deed  from  Talbot  to  Young  in 
1687,  and  that  Jacob  Young  entered  upon  and  claimed  the  whole 
of  the  said  land  adverse  to  the  right  of  the  Lord  Proprietary,  until 
his  death,  and  that  he  devised  the  said  land  to  his  son  Joseph,  and 
that  his  son  Joseph,  in  virtue  of  the  said  will,  entered  on  the  said 
land  claiming  the  whole  thereof  adverse  to  his  co-tenant,  the  Lord 
Proprietary,  and  continued  such  possession  until  his  death;  and 
although  they  should  further  find  that  the  said  Joseph  died  in  pos- 
session of  the  said  land,  claiming  the  whole,  and  devising  the  whole, 
as  his  own  proper  estate,  to  his  five  sons,  and  that  his  said  five  sons, 
in  virtue  of  his  said  devise,  entered  upon  and  possessed  the  said 
land,  claiming  the  whole  thereof  adverse  to  the  title  of  the  Lord 
Proprietary,  and  as  their  own  proper  estate,  and  continued  the  said 
possession  by  themselves,  or  their  alienees,  until  the  time  when  the 
said  lease  was  made  by  the  said  Lord  Proprietary  to  the  said  Samuel 
Thomas;  and  although  they  should  further  find  that  the  said  Lord 
Proprietary,  by  his  agents  and  officers,  accepted  from  the  devisees 
and  alienees  of  the  said  Joseph  Young,  and  his  sons,  quit-rents  for 
the  whole  of  the  said  land,  irom  the  year  1733  until  the  time  of  the 
execution  of  the  said  lease  to  the  said  Thomas,  and  that  Jacob 
Young  and  Joseph  Young,  and  those  claiming  under  them,  had  the 
uninterrupted  possession  of  the  said  land,  and  the  receipt  of  the  rents 
and  profits  thereof,  claiming  the  whole  of  the  same  as  their  own  Irom 
the  year  ♦  1687  to  the  time  of  making '  the  said  lease  to  the 

•  ^  said  Thomas,  that  then  notwithstanding,  the  lease  of  the  said 
land  by  the  Lord  Proprietary's  agent  to  the  said  Samuel  Thomas 
was  operative  to  pass  an  estate  in  the  said  lands,  the  said  Lonl 
Proprietary  only  claiming  the  same  as  part  of  the  said  manor. 

Chase,  Ch,  J.  The  Court  are  of  opinion,  that  the  lease  from 
the  Proprietary  to  Samuel  Thomas  is  not  operative  to  pass  the  land 
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ealled  Glayfall,  nor  any  part  thereof,  to  the  said  Samuel  Thomas, 
and  that  the  plaintiff  has  failed  to  make  out  title  to  the  land  for 
which  this  ejectment  is  brought.  The  plaintiff  excepted.  Verdict 
for  the  defendant,  and  judgment  thereon.  The  plaintiff  appealed  to 
the  Court  of  Appeals;  and  the  case  came  on  for  argument  in  that 
Court  at  November  Term,  1803. 

Martiit,  (Attorney-General,)  for  the  appellant.  In  this  case  two 
prayers  were  made  to  the  General  Court,  the  first  by  the  defendant, 
and  the  other  by  the  plaintiff;  and  the  opinions  given  by  that  Court 
upon  both  prayers  were,  that  the  plaintiff  was  barred  by  limitations 
from  recovering.  The  opinion  in  the  first  bill  of  exceptions  is,  that 
the  lessor  of  the  plaintiff  was  barred ;  and  in  the  second,  that  at  the 
time  of  the  lease  by  the  Lord  Proprietary  to  Thomas,  the  Lord  Pro- 
prietary was  barred. 

1.  The  first  point  was,  whether  or  not  the  Lord  Proprietary  could 
be  barred  by  limitations  f  2.  The  second.  Whether  or  not  the  Lord 
Proprietary  could  be  barred  by  the  possession  of  the  persons  men- 
tioned in  the  bill  of  exceptions,  so  as  to  preclude  his  making  the 
lease  to  Thomas  f  And  3.  The  third.  Whether  or  not  the  Lord  Pro- 
prietary, having  no  interest  in  the  land  at  the  time,  could  make  the 
lease  to  Thomas  ? 

The  General  Court  considered,  that  the  case  of  Kelly^s  Lessee  vs. 
Greenfield^  2  Harr.  d-  McHen.  121,  decided  the  questions  in  this  cause. 
It  was  therefore  adjudged  without  argument.  The  case  of  Kelly  vs. 
Greenfield  however,  has  never  been  acted  upon  by  the  ♦  Court 
of  Appeals,  nor  has  any  point  been  decided  in  this  Court  which  ^^ 
will  preclude  an  investigation  of  the  questions  arising  in  this  cause ; 
neither  was  any  opinion  given  in  the  case  of  Kelly  vs.  Chreenfield  by 
the  General  Court,  by  which  this  case  can  be  affected.  The  opinion 
which  has  gone  forth  as  the  opinion  of  the  General  Court  in  that  case, 
was  a  mere  dictum  of  the  then  Chief  Justice  Habbison,  and  had 
nothing  to  do  with  the  case  before  the  Court.  It  was  one  in  which 
the  other  Judges  did  not  concur,  as  will  appear  by  a  statement  of  one 
of  them,  (the  present  Chancellor  Hanson,)  in  2  Harr.  d;  McHen.  140. 
The  decision  there  turned  upon  the  point  of  relation,  and  the  judg- 
ment given  was  a  correct  one.  But  as  the  Court  decided  that  the 
patent  offered  in  evidence  by  the  defendant  should  relate  to  the  cer- 
tificate, and  that  therefore  the  plaintiff  could  not  recover,  there  was 
no  necessity  for  them  to  determine  whether  or  not  the  Lord  Proprie- 
tary was  barred  by  limitations,  since  that  question  could  only  arise 
from  their  having  decided  that  the  patent  should  not  have  such  rela- 
tion. If  the  Proprietary  grants  land,  though  not  under  the  proper 
warrant,  yet  so  long  as  the  grant  is  unrepealed,  it  is  good.  He  had 
a  right  to  dispense  with  the  rules  of  his  land  office,  and  grant  land 
which  was  liable  to  escheat  to  any  person  who  might  take  it  up 
under  a  common  warrant.    He  might  have  repealed  the  grant  on 
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account  of  deception,  if  there  had  been  any  used ;  but  until  the  grant 
was  rex)ealed,  he  was  bound  by  it,  and  could  not  grant  the  same  land 
to  any  other  person.  The  opinions  of  Chief  Just i(»«  Habrison  are 
entitled  to  very  great  respect.  He  was  a  gentleman  of  great  legal 
information  and  moral  worth.  Certain  points  decided  by  him  in  the 
case  referred  to,  are  certainly  correct,  such  as  the  five  first  points ; 
all  of  which  go  completely  to  decide  the  case  in  favor  of  the  defend- 
ant. But  the  decision  upon  the  sixth  point  was  on  matter  de  hors  the 
record,  and  was  not  demanded  by  the  case  before  him.  The  opinion 
upon  the  seventh  point  may  be  proved  an  incorrect  opinion,  and  there 
is  no  authority  in  support  of  the  decision  upon  the  eighth  iK)int. 
Qi  *  Opinions,  which  have  no  relation  to  the  case  to  be  decided, 
^'■-  or  are  not  necessary  to  be  given,  are  to  be  considered  as  mere 
dicta  of  the  Judge,  and  not  as  judicial  determinations.  Vaugh.  Rep. 
382.  On  its  being  suggested  that  the  General  Court  had,  in  the  case 
of  Kelly  vs.  Oreenjieldj  decided  that  the  Lord  Proprietary  was  barred 
by  the  Statute  of  Limitations,  Chancellor  Hanson  thought  fit  to 
protest  against  such  a  suggestion,  and  pronounce  it  unfounded.  We 
admit  that  all  the  points  which  are  stated  to  have  been  decided  in 
the  case  of  Kelly  vs.  Greenfield^  were  raised  by  the  counsel.  But  it 
is- wholly  immaterial  how  many  points  were  raised,  if  it  was  unneces- 
sary to  decide  on  all  of  them. 

[The  Court  of  Appeals  stopped  the  Attorney-General,  and  Potts, 
J.  said  that  the  opinion  stated  to  have  been  delivered  in  the  case  of 
Kelly  vs.  Oree7ifield  is  to  be  considered  as  the  deliberate  opinion  of 
the  General  Court  as  delivered  by  Ch.  J.  Habrison.] 

Let  us  now  inquire,  what  were  the  rights  of  the  Lord  Proprietary  f 
He  was  invested  by  the  charter  of  Maryland  with  all  the  rights 
which  the  king  had;  ''with  all  and  singular  such,  and  as  ample 
rights,  jurisdictions,  privileges,  prerogatives,  royalties,  liberties,  im- 
munities, and  royal  rights,  and  temporal  iranchises  whatsoever,  as 
well  by  sea  as  by  land,  within  the  region,  islands,  islets  and  limits 
aforesaid,  to  be  had,  exercised,  used  and  enjoyed,  as  any  Bishop  of 
Durham,  within  the  bishoprick  or  county  palatine  of  Durham,  in  our 
kingdom  of  England,  ever  heretofore  hath,  had,  held,  used  or  en- 
joyed, or  of  right  could  or  ought  to  have,  hold,  use  or  enjoy."  -kth 
clause  of  the  Charter  of  Maryland.  It  becomes  necessary  then  to 
investigate  what  royal  rights  were  ever  granted  to  the  Bishop  of 
Durham,  in  order  to  find  out  what  have  been  granted  to  the  Lord 
Proprietary  of  Maryland. 

Before  the  Statute  27  Hen.  YHI.  ch.  24,  the  Bishop  of  Durham 
was  as  a  king,  and  might  pardon  all  matters,  and  had  jura  regalia^ 
but  that  statute  took  away  part  of  his  privileges.  6  Vin,  Ah,  574, 
^  575.  That  *  statute  however  did  not  affect  the  Lord  Proprie- 
®'^  tary  of  Maryland,  because  he  was  vested,  under  the  charter, 
with  all  the  rights  which  any  Bishop  of  Durham  ever  had.  With 
respect  to  royal  rights   and  prerogatives,  he  cited  Cro.  Jac.  512, 
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013;  Cowper,  108,  175,  213,  620,  521;  4.  Imt  204;  Davis'  Rep.  62; 
Jacobus  Late  Did.  tit.  Regalia.  The  Lord  Proprietary  of  Maryland 
might  have  been  aptly  styled  a  king,  for  he  had  right  to  make  war 
and  oondnde  peace.  He  had  more  power  than  the  State  of  Mary- 
land now  has.  12th  clattse  of  the  Charter.  ^'  Counties  palatine,  (1  Blk. 
Com.  118,)  are  so  called  a  palatio,  because  the  owners  thereof,  the 
Earl  of  Chester,  the  Bishop  of  Durham,  and  the  Duke  of  Lancaster, 
had  in  those  counties  jura  r^a^ta,  as  fully  as  the  king  hath  in  his 
palace;  regafem potestateni  in  omnibus,  as  Brandon  (1.  3.  c.  8,  s.  4,)  ex- 
presses it.  They  might  pardon  treasons,  murders  and  felonies;  they 
appointed  all  Judges  and  justices  of  the  peace;  all  writs  and  indict- 
ments ran  in  their  names,  as  in  other  counties  in  the  king's;  and  all 
offences  were  said  to  be  done  against  their  peace,  and  not,  as  in 
other  places,  contra  pacem  domini  regis.''  4  Inst.  204;  6  Vm.  Ah.  575. 
The  Lord  Proprietary  had  a  right  to  grant  titles  of  nobility.  He 
was  the  fountain  of  ail  honors,  and  had  the  same  powers  in  Maryland 
as  the  king  had  in  Great  Britain,  and  was  always  considered  in 
Maryland  as  standing  in  the  same  situation  which  the  king  held  in 
Great  Britain,  (a)  All  laws,  writs  and  commissions,  were  in  his 
name,  and  the  Calvert*,  who  governed  the  Province,  was  as  careful 
and  as  attentive  to  the  interests  of  the  subjects  here,  as  the  king 
was  in  Great  Britain,  and  the  people  of  the  Province  were  as  happy 
nnder  the  reign  of  the  Calverts,  as  the  people  ever  were  under  the 
reign  of  any  of  the  kings  of  England.  As  to  titles  in  pais,  limita- 
tions were  never  considered  as  extending  to  the  Lord  ♦  Pro-  ^^ 
prietary,  and  there  is  no  instance  of  his  being  barred,  except  ^^ 
it  was  expressly  provided  for  by  Act  of  Assembly.  This  is  the  well 
known  principle  in  all  criminal  prosecutions ;  and  with  respect  to 
landed  interest,  there  never  was  a  notion  entertained,  that  the  title 
of  the  Proprietary  was  barred  by  limitations,  or  adverse  possession. 
This  Court  must  decide  now,  in  the  manner  the  case  would  have 
been  decided  before  the  Revolution.  It  was  never  thought  that  the 
Proprietary  was  obliged  to  bring  a  writ  of  escheat;  and  no  instance 
can  be  shewn,  where  a  writ  of  escheat  was  brought;  but  the  univer- 
sal practice  and  understanding  has  been,  that  if  land  escheated  to 
the  Proprietary,  the  right  immediately  accrued  to  him  without  any 
act  on  his  part.  He  adopted  certain  rules  in  his  land  office,  by  which 
escheat  and  other  lands  belonging  to  him,  were  to  be  granted;  and 
it  was  never  supposed  that  improved  unwanted  lands,  no  matter  how 
long  possessed  by  any  person,  could  not  be  taken  up  as  vacant;  nor 
that  to  grant  escheat  lands  there  was  first  a  necessity  for  an  office 
found.    In  the  case  of  Thomas'  Lessee  vs.  Hamilton,   (1  Earr.  & 


(a)  The  special  verdict  in  the  case  of  Brerewood^s  Lessee  vs.  Jenifer^  Agent 
of  the  Lord  Proprietary^  states,  that  the  Lords  Proprietary  of  the  Province 
always  claimed  and  exercised  royal  rights  in  the  Province  flowing  from  the 
charter,  and  that  the  Courts  of  law  adjudged  them  to  have  such  rights.  So 
alao  in  CalverVs  Lessee  vs.  Eden,  et  oZ.  2  H.  &  McH.  279. 
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McHen.  190,)  it  was  determined,  that  the  grant  operated  so  as  to  con- 
vey the  escheat  land.  No  person  could  obtain  possession  by  enter- 
ing upon  the  lands  of  the  Proprietary,  so  as  to  bar  his  right,  no 
matter  for  what  length  of  time  such  possession  coutinned.  It  was 
an  intrusion,  and  not  a  legal  possession.  This  point  was  decided  in 
the  case  of  ImxPs  Leasee  vs.  Pellett  et  al,  (a)  in  the  General  Court  at 
May  Term,  1791,  where  it  was  determined  that  the  possession  of  the 
^  -  defendants  of  lands,  not  granted,  ♦  did  not  bar  the  Proprie- 
"^  tary,  nor  those  claiming  under  his  grant.  The  Proprietary 
could  never  be  disseised — no  act  of  an  individual  could  disseise  him 
in  contemplation  of  law.  He  was  the  original  proprietor,  and  no  one 
could  be  seised  but  under  him.  To  show  that  the  king  could  not 
be  disseised,  cited  4  Bac.  Ah.  200,  and  as  applicable  to  the  Lord  Pro- 
prietary, 4  Bac.  Ah.  198.  On  an  escheat  for  the  want  of  heirs,  the 
law  gives  the  possession  to  the  king  without  office  found.    Plow. 


(a)  Lux^s  Lessee  vs.  Pellett^  et  al.  General  Ck>urt,  May  Term,  1791.  Eject- 
ment for  a  tract  of  land  called  Bell  Hatch,  lying  in  Baltimore  Ck>unty. 
Defence  was  taken  upon  warrant,  and  plots  were  made.  Verdict  for  the 
plaintiff  as  to  i)art,  and  for  the  defendant  as  to  the  residue,  at  September 
Term,  1774.  The  following  point  was  saved  for  the  opinion  of  the  Court 
thereon,  viz.  The  plaintiff,  to  make  out  his  title,  shewed  in  evidence  the 
certificate  of  survey  and  grant  for  the  land  mentioned  in  the  declaration 
in  this  cause;  and  aJso  shewed  in  evidence  the  will  of  Nicholas  Buxton  Oay, 
the  grantee  of  the  said  land,  whereby  the  said  land  is  devised,  or  mentioned 
to  be  devised  to  the  lessor  of  the  plaintiff. 

The  defendants  gave  in  evidence,  that  they  were  before  and  at  the  time 
of  the  date  of  the  said  certificate  of  survey,  in  the  actual  occupation  of  the 
said  land  mentioned  in  the  said  certificate  and  grant;  and  that  after  the 
date  of  the  said  certificate,  and  before  the  date  of  the  said  grant,  to  wit,  in 
the  year  1765,  several  -peraons,  by  the  command,  and  as  the  servants  of  the 
said  N.  R.  Gay,  entered  on  the  said  land,  in  houses  thereon  then  being,  and 
therein  resided  as  under  the  right  or  title  of  the  said  N.  R.  Gay,  for  the 
space  of  ten  weeks  or  two  months,  and  not  longer;  and  that  Francis  Philip, 
as  servant  and  agent  of  the  defendants,  ousted  the  said  servants  of  the  said 
N.  R.  Gay;  and  that  the  defendants  have  always  since  continued  in  the 
occupation  of  the  said  land,  claiming  the  same  as  their  right  and  property. 
It  was  not  proved  that  the  said  N.  R.  Gay,  or  any  other  person,  ever  made 
any  other  entry  on  the  defendants,  or  disturbed  their  said  occupation  of  the 
said  land. 

The  defendants  thereupon  objected,  that  the  devise  to  the  lessor  of  the 
plaintiff  is  void,  because,  as  they  allege,  the  said  N.  R.  Gay  was,  by  the  Acts 
aforesaid,  disseised  of  the  said  land,  and  was  continued  disseised  at  the  time 
of  his  making  his  will  aforesaid,  and  at  the  time  of  his  death,  which  was  in 
the  year  1770.  The  consideration  of  which  point  is  reserved  for  the  opinion 
of  the  Court,  &c. 

S,  Chase,  for  the  plaintiff. 

Martin,  (Attorney-General,)  for  the  defendants. 

The  General  Court,  [Goldsborouoh  and  J.  T.  Chase,  J.  (a)]  gave  judgment 
on  the  point  saved,  nunc  pro  tvnc,  for  the  plaintiff. 
.  See  also  2  Harr.  A  McHen.  145,  per  Hanson,  J. 


(a)  Johnson,  Ch.  J.  had  bA||^  oounBel  for  the  plalntlll. 


/ 


/ 
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229,  230.  A  grant  is  to  be  taken  most  strongly  against  the  grantor, 
and  in  favor  of  the  grantee.  The  king  may  grant  a  chose  in  action. 
Plow.  243,  249.  Xobody  can  disseise  the  king.  He  may  be  wrong- 
fuUy  dispossessed,  bat  the  intruder's  injurious  possession  is  sine  aliquo 
vestimefitOj  and  called  an  intrusion.  1  Burr.  109.  So  if  lands  belong 
to  the  king  by  attainder,  or  other  title,  though  they  are  concealed, 
&c.  the  king  may,  when  discovered,  grant  them  to  another;  for  no 
time  runs  against  the  king.  4  Com.  Dig.  tit.  Prerogatives^  414,  {D. 
65,)  415,  417,460;  3  Co.  106.  The  king,  as  well  as  a  common  person, 
may  make  a  g^rant  of  all  lands,  &c.  which  are  vested  in  him.  He 
may  grant  land  coming  to  him  by  descent  *  or  escheat,  with- 
out  office  found,  for  the  freehold  is  cast  upon  him  by  law.  3  ^^ 
Com.  Dig.  tit.  Qrant,  (G,)  450,  451;  Cro.  JEliz.  508;  10  Vin.  Ab.  145; 
Sar.  1,  8,  7;  9  Co.  95  b;  4  Co.  58  a.  In  the  seventh  point,  said  to  be 
decided  in  the  case  of  Kelly  vs.  Greenfield  the  Court  only  determined 
that  the  Proprietary  did  not  acquire  the  same  rights  with  respect  to 
Maryland,  which  the  king  of  Great  Britain  had  in  England.  They 
determined  negatively  upon  the  rights  acquired  under  the  fifth  sec- 
tion of  the  charter.  The  Proprietary  certainly  had  the  same,  and 
more  powers  than  any  Bishop  of  Durham  ever  had.  The  fourth 
section  of  the  charter  gave  him  the  same  rights,  and  other  sections 
gave  him  others,  and  more  extensive  powers.  He  had  a  right  to 
enact  laws,  which  the  Bishop  of  Durham  had  not. 

Key  and  Harper j  for  the  appellee.  It  is  said  that  by  the  charter  of 
Maryland  the  Lord  Proprietary  had  all  the  rights  of  a  Bishop  of  Dur- 
ham ;  and  it  is  contended  that  the  Bishop  of  Durham  had  regalis 
potestas  in  omnibus^  and  therefore,  that  the  Proprietary  of  Maryland 
had.  No  Bishop  of  Durham  ever  had  jura  regalia  more  than  to  a 
certain  extent.  He  had  certain  royal  rights,  and  so  had  the  Propri- 
etary. It  was  inconsistent  with  the  liberties  of  the  people  that  exten- 
sive powers  should  be  vested  in  the  Proprietaries.  There  could  not 
be  kings  under  kings.  Whether  the  king  himself  could,  in  a  case  like 
the  present,  have  the  right  of  escheat  without  office  found;  and 
whether  the  Proprietary,  upon  the  conviction  and  attainder  of  Talbot 
was  entitled,  under  a  prerogative  right,  to  the  moiety  of  the  land  for 
which  the  ejectment  is  brought,  are  questions  for  the  consideration 
of  this  Court.  In  the  case  of  Burgess  vs.  Wlieate^  1  W.  Blk.  Rep.  123, 
Lord  Mansfield  said,  that  an  escheat  is  a  reversion  which  takes 
effect  in  the  lord  by  the  failure  of  heirs.  Escheat  is  one  of  the  fruits 
and  consequences  of  feudal  tenure,  whereby  the  laud  naturally  results 
back,  by  a  kind  of  reversion,  to  the  original  grantor  or  lord  of  the 
fee;  but  in  order  to  •  complete  this  title  by  escheat,  it  is  neces- 
sary  that  the  Lord  perform  an  act  of  his  own,  by  entering  on  ^^ 
the  land  so  escheated,  or  suing  out  a  writ  of  escheat.  It  is  in  some 
respect  a  title  acquired  by  his  own  act,  as  well  as  by  act  of  law.  The 
right  by  escheat  is  distinguishable  from  a  prerogative  right.  2  Blk. 
Com.  247.    Upon  an  attainder,  by  prerogative,  the  king  is  to  have  all 
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the  lands,  &c.  For  petty  treason  the  lands  go  to  the  lord  of  whom 
they  are  holden,  and  the  lord  is  in  by  escheat.  4  Bcu}.  Ab.  tit  Pre- 
rogative, 155.  The  right  by  escheat  is  a  feudal,  and  not  a  prerogative 
right.  A  prerogative  right  is  for  the  benefit  of  the  people,  and  not 
for  the  king.  When  a  right  in  escheat  attached  to  the  Lord  Propri- 
etary, he  claimed  it  in  a  different  manner  from  the  rights  which  he 
acquired  under  the  charter.  In  the  year  1686,  Talbot  was  convicted 
and  attainted,  and  eo  instanti  the  right  of  escheat,  (if  at  all,)  accrued 
to  the  Proprietary  in  the  same  manner  as  if  Talbot  had  died  without 
heirs.  His  Lordship  being  then  in  the  Province,  and  not  leaving  it 
until  1688,  the  right  vested  in  him  at  a  time  when  he  was  present 
and  capable  of  asserting  it;  not  having  done  so,  the  Statute  of  Limi- 
tations commenced  to  run  against  him,  and  having  once  commenced, 
it  never  stops,  but  is  a  complete  bar  at  the  end  of  twenty  years.  So 
by  analogy,  possession  held  adverse  for  twenty  years  is  a  bar.  The 
Proprietary,  on  rights  acquired  in  pais,  stands  on  the  same  ground  as 
all  other  citizens.  No  lapse  of  time  can  bar  one  tenant  in  common, 
as  against  his  co-tenant,  so  as  to  prevent  his  suing  out  his  writ  of 
partition,  unless  the  possession  of  such  co-tenant  has  been  adverse 
and  exclusive,  or  unless  the  right  of  entry  of  such  tenant  is  tolled  by 
descent  cast  under  the  statute  of  32  Hen.  VIII,  ch.  33.  Lloyd  vs. 
Gordon  J  et  tut.  2  Harr.  d;  McHen.  254.  Circumstances  may  occur 
when  one  co-tenant  may  be  barred  by  limitations.  Coicperj  218.  The- 
Lord  Proprietary  was  never  considered  a  monarch.  He  held  the  prov- 
ince as  a  subject  of  the  crown  of  Great  Britain.  There  could  not  be 
^^  two  kings  governing  the  same  subjects  at  one  and  the  •  same 
®  •  time.  The  foundation  of  prerogative  rights  in  the  Proprietary 
is  said  to  flow  from  the  charter.  There  are  no  such  rights  vested  in 
him  by  the  charter,  even  admitting  the  king  could  have  vested  any 
such  in  one  of  his  subjects.  The  same  rights  were  given  as  had  been 
vested  in  any  Bishop  of  Durham,  and  no  Bishop  of  Durham  ever 
had  a  right  to  make  laws,  or  to  declare  war  or  conclude  peace.  They 
never  had  jura  regalia.  The  king  could  vest  no  such  rights  in  a  sub-' 
ject.  It  was  not  in  the  power  of  the  king  to  confer  the  right  to 
declare  war.  The  Province  was  granted  to  the  Proprietaryas  an 
asylum  to  himself  and  a  number  of  wealthy  Eoman  Catholic  subjects, 
who  in  the  mother  country  were  persecuted  on  account  of  their  reli- 
gious principles,  but  they  were  to  continue  subjects  of  the  king  not- 
withstanding such  grant.  "  The  reign  of  the  Oalverts  "  is  a  new  term, 
never  heard  of  till  introduced  into  this  cause  by  the  attorney-general. 
One  of  the  first  acts  of  the  Proprietary  was  the  establishment  of  a 
land  office  for  the  purpose  of  tenanting  out  his  lands,  which  could 
not  be  done  without  such  an  office,  and  whenever  there  was  an 
escheat  he  took  the  land  under  the  feudal  system,  being  a  right  ac- 
quired  under  *  that  system.  lie  had  no  seignorial  rights,  and 
^^  nullum  tempus,  being  a  prerogative  maxim,  did  not  apply  to 
him.    The  king's  revenue  is  derived,  in  part,  from  the  rents  of  his 
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lands  and  for  services  performed.  The  Proprietary  of  Maryland  was 
never  personally  engaged  in  legislatioD,  nor  in  his  Courts.  The  Bishop 
of  Durham  had  certain  limited  royal  rights,  and  so  had  the  Proprie- 
tary, but  they  had  not  all  the  royal  rights  of  the  king.  6  Vin.  Ab. 
575  J  DaiviSj  62.  They  were  subjects  of  Great  Britain,  owing  allegi- 
ance to  the  king,  as  did  those  over  whom  they  presided.  The  Parlia- 
ment could  create  penalties  and  annex  forfeitures,  taking  away  prop- 
erty, and  vesting  it  in  the  crown.  4  Inst  204;  6  Vin.  Ab.  575.  This 
shows  that  neither  the  Bishop  of  Durham,  nor  the  Proprietary,  were 
sovereigns. 

There  is  however  another  view  of  this  case.  The  murder  of 
Bousby  by  Talbot  was  not  an  offence  against  the  laws  of  Maryland  j 
neither  the  indictment,  nor  any  part  of  the  proceedings,  state  it  to 
have  been  a  violation  of  those  laws;  and  consequently  there  was  no 
forfeiture  of  his  lands  in  Maryland.  Why  forfeiture  occurs,  see  4 
Blk.  Com.  381.  Whether  this  Court  can  take  notice  of  the  conviction 
and  attainder  of  Talbot,  for  an  offence  not  committed  within  the 
Province-,  but  on  a  trial  and  conviction  in  Virginia,  is  a  question  for 
the  consideration  of  the  Court.  Even  if  the  Court  can  notice  the 
record  of  the  proceedings  which  took  place  in  Virginia,  yet,  as  the 
Bishop  of  Durham  •  was  not  entitled  to  forfeitures  created  by  ^- 
statute  entered  after  the  grant,  (4  Imt  205,  216,)  neither  was  •^•^ 
the  Proprietary  entitled  to  those  created  by  statute  enacted  after  the 
charter.  If  the  Proprietary  did  not  claim  under  the  forfeiture  on  the 
attaint  of  Talbot,  as  Proprietor,  and  as  one  of  his  rights  derived  under 
the  charter  as  count  palatine,  but  merely  as  a  feudatory  lord  of  the  fee, 
then  he  stood  upon  the  same  ground  with  any  other  lord  of  the  fee, 
as  a  mere  private  individual,  and  in  that  capacity  he  might  be  barred 
by  the  Statute  of  Limitations.  It  does  not  appear  that  there  was 
any  act  done  by  the  Proprietary  for  a  period  of  100  years,  to  acquire 
a  right  under  the  escheat  in  this  case. 

Martifij  (Attorney-General,)  in  reply.  The  question  upon  the 
subject  of  the  conviction  of  Talbot,  was  decided  in  the  case  of 
ThomofP  Lessee  vs.  Hamilton^  1  Harr.  d;  McHen,  190,  and  this  Court 
is  bound  by  that  decision.  It  has  been  stated  that  the  offence  was 
not  committed  in  Maryland,  and  that  the  trial  and  conviction 
took  place  in  Virginia.  Ther^  was  no  necessity  that  either  the 
offence  or  the  conviction  should  have  been  in  Maryland.  It  was. 
only  necessary  that  the  person  attainted  should  have  property  here. 
The  offence  of  mortally  stabbing  another  is  punished  as  murder.  4 
BUc.  Corn.  193.  There  was  no  more  necessity  for  the  Proprietary 
or  his  officers,  to  enter  upon  the  land  escheated,  than  there  was 
to  enter  upon  any  land  which  he  had  never  granted;  nor  was 
there  any  occasion  for  the  surveyor,  under  the  escheat  warrant, 
•to survey  the  land,  for  the  escheat  grant  would  have  the  ^^ 
effect  to  grant  the  original  tract  by  the  same  metes,  and  *^^ 
bounds,  and  quantity.    In  the  case  of  Chreaves  vs.  Bempsey,  1  Uarr. 
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df  McHen,  65,  the  Rpecial  verdict  expressly  finds  that  there  were  wafi 
no  inquisition  or  office  found  of  the  escheat,  and  yet  the  person  under 
the  escheat  grant  from  the  Proprietary,  recovered.  The  lease  from 
the  Proprietary  to  Thomas,  it  Ls  true,  was  not  made  until  the  year 
1748,  and  the  escheat  had  fallen  in  1684,  when  the  offence  was  com- 
mitted by  Talbot;  and  as  the  Proprietary  had  no  knowledge  of  the 
conviction  and  attainder  of  Talbot,  until  1717,  the  Statute  of  Limi- 
tations, if  it  had  the  effect  to  bar,  did  not  begin  its  operation  until 
then,  if  the  Proprietary  was  in  the  Province;  but  it  is  in  proof,  and 
«o  stated  in  the  record,  that  he  was  absent  from  the  Province, 
beyond  the  seas,  from  the  year  1688  until  1732,  during  which  time, 
or  a  greater  part  of  it,  the  government  of  the  Province  was  in  the 
hands  of  other  persons  who  had  taken  poi^session  of  it  by  force. 
The  Propiietary, '  it  has  been  said,  ought  to  be  barred,  because 
he  never  busied  himself  in  the  affairs  of  the  Province,  but  acted  by 
his  officers.  It  is  precisely  the  same  case  with  the  king,  who  con- 
ducts his  affairs  by  his  officers.  But  with  respect  to  the  Proprie- 
tary, we  have  record  evidence,  that  Charles,  Lord  Baltimore,  then 
^^  the  Proprietary,  presided  in  person,  ♦  in  the  Assembly,  and 
**  •  in  the  Courts  in  the  years  1676,  and  from  1681  to  1688.  4 
Harr.  &  McHen,  4^11,  and  Baeon^s  Laws  of  Maryland, 

Harper.  In  the  case  of  the  Proprietary  vs.  Bondy  1  Harr.  <&  McHen. 
210,  it  was  decided,  that  the  Proprietary  was  barred  by  limitations^ 
not  having  brought  the  action,  being  on  a  sheriff's  bond,  within  five 
years.    The  action  was  to  recover  money  due  to  the  public  for  ordi- 
nary licenses  received  by  the  sheriff. 

Martin^  (Attomey-Greneral.)  He  knew  the  Judges  of  General 
Court  held  themselves  bound  by  the  supposed  decision  in  the  case  of 
Kelly  vs.  Oreenfield,  He  therefore  deemed  it  needless  to  instruct  his 
•client  to  have  his  possessions  located  on  the  plots.  In  the  case  of 
Talker  vs.  Wkittiruftonj  1  Harr,  &  McHen.  151,  the  Provincial  Court 
-decided,  that  the  Proprietary  was  not  barred  by  adverse  possession. 
Similar  decisions,  he  is  satisfied,  often  took  place  in  the  Courts  of 
the  Province,  if  the  question  was  raised.  See  Lord  Baltimore's  Ej^x 
vs.  Htiettj  4  Harr.  (&  McHen.  482. 

•  The  Court  of  Appeals,  at  June  Term,  1804,  affirmed  the 
judgment  of  the  General  Court,  conciuring  with  that  Court 
in  the  opinions  expressed  in  both  of  the  bills  of  exceptions. 


GENERAL  COURT,  (E.   S.)   SEPT.   TERM,  1800. 

Fbazieb  vs,  Hyland. 

Where  A.  being  indebted  to  B.  for  goods  sold  on  a  credit,  for  which,  accord- 
ing to  the  custom  of  merchants,  interest  was  to  be  charged,  and  A.  after- 
wards pays  the  amount  of  the  principal  without  directing  how  it  was  to 
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be  applied,  such  payment  is  to  be  applied  first  to  the  disohafge  of  the 
interest  due,  and  then  the  balanoe  to  the  discharge  of  the  principal,  (a) 

Assumpsit  for  money  due  for  goods,  wares  and  merchandises, 
sold  by  the  plaintiff  to  the  defendant.  The  plaintiff  was  a  merchant 
of  Baltimore,  and  the  defendant  a  retail  merchant  of  Somerset 
Ooonty.  It  was  admitted,  on  the  part  of  the  defendant,  that  it  waa 
the  custom  of  the  merchants  of  Baltimore,  when  retail  merchants  in 
the  country  bought  goods  of  them,  on  credit,  after  the  expiration  of 
six  months  credit,  to  charge  interest  on  the  principal  sum  due  for 
such  goods,  calculating  sujch  interest  from  the  expiration  of  the  said 
six  months.  It  appeared  in  evidence,  that  the  plaintiff  had  drawn  an 
order  on  the  defendant  for  2302.  the  amount  of  the  sale  of  said 
goods,  and  of  the  interest  charged,  according  to  the  admitted  cus- 
tom of  charging  it.  The  defendant  refused  to  accept  the  order; 
but  on  a  subsequent  meeting  of  the  plaintiff  and  defendant,  the 
latter  agreed  to  accept  an  order  for  1982.  that  being  the  principal 
due,  without  interest.  From  this  it  appeared,  that  the  only  subject 
of  dispute  was  the  claim  of  interest. 

J.  Ba/yhf^  for  the  defendant,  moved  the  Court  to  direct  the  jury, 
that  if  they  should  be  of  opinion  from  the  evidence,  that  the  prin- 
cipal sum  was  paid,  the  action  could  not  be  sustained  for  the  interest. 

The  Goubt  said,  that  as  there  was  no  evidence  of  the  applica- 
tion of  the  payment,  they  would  direct  the  jury  that  the  payment  in 
«nch  case  was  to  be  applied,  first  to  the  discharge  of  the  interest 
due,  and  then  the  balance  to  the  discharge  of  the  principal.  Ver- 
dict for  the  plaintiff. 

•  Hammond  and  Harper^  for  the  plaintiff.     Martin^  ( Attor- 
ney-General,)  Key^  and  J.  Bayly^  for  the  defendant.  ^^ 


GENEBAL  COURT,  (E.   S.)   SEPT.  TERM,  1800. 
The  State  vs.  Negeo  Ben. 

A  person  convicted  of  murder  may  be  sentenced  by  the  Court  to  work  and 
labor  OD  the  public  roads,  &c.  being  one  of  the  crimes  of  felony  enume- 
rated in  the  10th  section  of  the  Act  of  1793,  eh.  57. 

Indictment  for  murder.  The  prisoner  had  been  tried  and  found 
guilty,  and  was  now  brought  before  the  Court  to  have  sentence 
passed  upon  him.  The  Court  were  proceeding  to  pass  the  sentence 
under  the  13th  section  of  the  Act  of  1793,  ch.  57,  to  wit :  tb|tt  he 


(a)  See  Owinn  vs.  WhUtaker^  post^  m.  p.  754,  note. 
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should  labor  on  the  public  roads  of  Baltimore  County  for  foorteen 
years;  but 

Martin^  (Attomey-Greneral,)  informed  the  Court,  that  he  believed^ 
that  that  sentence  could  not  legally  be  passed  upon  the  prisoner, 
murder  not  being  one  of  the  crimes  enumerated  in  the  10th  section 
of  that  Act. 

The  Cotjbt  seemed  to  think,  that  as  the  Act  says,  "any  felony 
with  or  without  benefit  of  clergy,"  murder  being  felony,  must  of 
course  be  included. 

But  the  Attorney-Greneral  contended,  that  murder  was  not  such  a 
felony  as  was  there  meant,  and  that  a  pardon  of  all  felonies  would 
not  pardon  murder. 

The  Coubt  thought  proper  to  take  time  to  consider  the  objection^ 
and  remanded  the  prisoner  to  gaol. 

The  prisoner  being,  on  the  next  day,  brought  again  before  the 
Court, 

Chase,  Ch.  J.  observed,  that  the  Court  had  considered  the  objec- 
tion made  yesterday  to  the  judgment  they  were  about  to  pass,  and 
remained  of  the  same  opinion,  to  wit :  That  murder  was  a  felony 
within  the  meaning  of  the  Act  of  1793,  and  that  therefore  the  priso- 
ner's case  was  within  that  Act.  It  was  therefore  adjudged,  that  he 
should  labor  on  the  public  roads  of  Baltimore  County  for  the  term  of 
fourteen  years. 


lOO       *  GENERAL  COURT,  OCTOBER  TERM,  1800. 
Caeboll  et  al.  Lessee  vi.  E.  &  S.  Noewood. 

A  tenant  in  common  of  an  undivided  tract  of  land  cannot  conTey  his  moiety 

by  courseB  and  distanceB. 
A  deed  for  part  of  a  tract  of  land  cannot  be  read  in  evidence,  if  defence  is 

taken  on  warrant,  unless  such  deed,  and  the  courses  therein  described, 

are  located  on  the  plots,  (a) 

Eject>ient,  with  seven  separate  demises,  for  a  tract  ^of  land 
called  Yates  his  Forbearance,  lying  in  Baltimore  County.  The  de- 
fendants took  defence  on  warrant,  and  plots  were  made. 

The  plaintiff  at  the  trial,  offered  in  evidence  to  the  jury  a  deed 
from  George  Yates  to  John  Israel,  dated  the  5th  of  July,  1712,  for  a 
moiety  of  the  tract  of  land  for  which  the  ejectment  was  brought^ 

(a)  See  the  Act  of  of  1882,  c.  872. 
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which  moiety  was  described  in  the  said  deed  by  courses  and  distances. 
The  whole  of  which  said  tract  had  been  devised  to  the  said  George 
TateSy  and  one  John  Yates,  in  fee,  as  tenants  in  common. 

Ridgely  and  Mason,  for  the  defendants,  objected  to  the  said  deed 
beiug  given  in  evidence  to  the  jury,  because  as  it  conveyed  only  a 
moiety  of  the  tract  of  land,  the  said  moiety  ought  to  have  been  de- 
lineated on  the  plots  returned  in  the  cause. 

Martin^  (Attorney-Greneral,)  and  Key,  for  the  plaintiff,  contended, 
that  as  the  plaintiff  was  in  possession  of  the  whole  tract  under  sun- 
dry conveyances,  &c.  which  were  produced,  it  was  unnecessary  to 
locate  upon  the  plots  a  part  of  the  said  tract  conveyed  by  any  par- 
ticular deed,  although  such  deed  may  describe  the  same  by  courses 
and  distances. 

Chase,  Gh.  J.  Can  a  tenant  in  common  of  an  undivided  tract  of 
land  convey  his  moiety,  describing  the  same  by  courses  and  distancesY 
Xo.  But  if  there  had  been  a  division,  and  he  conveys  by  expressions, 
the  deed  must  be  located  on  the  plots. 

Ou  motion  of  the  plaintiff's  counsel,  leave  was  given  by  the  Court 
to  amend  the  plots ;  for  which  purpose  a  juror  was  withdrawn,  &c. 
and  the  cause  continued  until  next  term,  on  payment  of  the  costs  of 
this  term  by  the  plaintiff. 


•  GENEEAL  COUBT,  OGTOBEE  TEEM,  1800.        lOl 
The  State,  use  of  Pinkney  vs,  Goldsi^ith's  Adm'r. 

A  judgment  against  an  executor,  &c.  '^to  bind  assets  which  are  or  have 
been  in  hand,"  &c.  is  nothing  more  than  a  judgment,  when  assets,  and 
a  fi.  fa.  cannot  issue  thereon  until  after  a  fiat  on  a  sd.  fa.  suggesting 
assets,  &c. 

In  this  case  a  judgment  was  entered  at  May  Term,  1799,  for  the 
penalty  of  the  bond  and  costs,  to  be  released  on  payment  of  a  par- 
ticular sum,  with  interest  and  costs,  with  the  following  agreement : 
^'This  judgment  to  bind  assets  which  are  or  have  been  in  hand,  and 
future  assets  as  they  arise,  and  which  may  be  subject  to  this  judg- 
ment in  a  legal  course  of  administration."  The  plaintiff  sued  out  a 
fieri  facias  upon  the  judgment,  returnable  to  this  term,  and  there  not 
being  any  property  of  the  intestate  to  be  found,  the  sheriff*  laid  the 
fieri  faeicts  on  the  property  of  the  administrator,  to  the  amount  of 
the  costs. 

The  Coxjbt,  on  motion  of  the  defendant  by  his  attorney,  ordered 
the  sheriff  to  correct  his  return,  and  the  sheriff's  return  was  accord- 
ingly corrected  to  nuUa  bona. 


62  STBVEJSTSON  vs.  MYERS.— 1  H.  &  J. 

JohnsoUy  for  the.  plaintiff. 

Shdbaff^  for  the  defendant. 

Note. — ^The  judgment  was  considered  as  a  judgment  of  assets  in 

fviituro;  and  that  there  should  have  been  a  scire  /(udasj  suggesting 

assets,  if  any  had  come  to,  or  were  in  the  hands  of  the  administrator. 


GENERAL  COURT,  OCTOBER  TERM,  1800. 

M'KiM  vs.  Marshall. 

A  defendant,  taken  in  execution  on  a  oa.  to.  was  discharged  on  his  produc- 
ins:  Ms  release  under  an  insolvent  law  of  another  State. 

Harrison  vs.  Young,  note: 

Bail  discharged  on  evidence  hiding  produced  of  the  release  of  the  principal 
under  the  insolvent  law  of  another  State. 

Ga.  sa.  upon  a  judgment  rendered  in  this  Court  at  May  Term,  1800. 
The  sherifiF  returned  the  writ  cepi^  and  brought  the  defoRdant  into 
Court.  The  defendant  produced  to  the  Court  his  discharge  under 
the  insolvent  law  of  Pennsylvania,  since  the  cause  of  action  accrued 
in  this  case. 

•  The  Coubt  admitted  such  discharge  to  be  legal,  and  the 
*^'*  defendant  was  released  form  the  execution,  (a) 
Winchester^  for  the  plaintiff. 
Masan^  for  the  defendant. 


GENERAL  COURT,  OCTOBER  TERM,  1800. 
Stevenson  vs.  Myebs. 

On  the  execution  of  a  commission  to  take  the  depositions  of  witnesses,  in 
answer  to  one  of  the  interrogatories,  a  witness  stated  that  in  his  opinion 


(a)  In  the  case  of  Harrison  vs.  Yowvg,  at  May  Term,  1788,  a  similar  deci- 
sion appears  to  have  been  given.  In  that  case  a  non  est  was  returned  upon 
a  ca.  sa.  issued  upon  a  judgment  rendered  in  this  Ck>urt.  The  special  bail 
of  the  defendant  suggested  to  the  Ck>urt,  that  the  defendant  was  a  citizen  of 
the  State  of  Pennsylvania,  and  had  complied  with  the  laws  of  that  State 
relative  to  bankrupts  and  bankruptcies,  and  obtained  a  certificate  of  such 
conformity,  and  an  allowance  of  the  said  certificate  by  the  president  of  the 
said  State,  pursuant  to  the  said  laws;  all  which  appeared  to  the  Court  by  the 
record  of  the  proceedings  produced. 

Harrison,  Ch.  J.  and  Goldsborough,  J.  decided,  that  the  special  bail  in 
the  action,  was  by  such  certificate  discharged  from  his  undertaking  for  the 
defendant. 

RidgeJy,  for  the  plaintiff. 

Martin,  (Attorney-General,)  for  the  special  bail. 


CAWOOD  V8.  WHETCROFT.— 1  H.  &  J.  6a 

his  deposition  taken  at  another  time  contained  his  knowledge.  &g.  Which 
deposition  was  set  forth  by  the  comnussioners — Hdd^  that  it  was  incom- 
petent, and  conld  not  be  read  in  evidence,  (a) 

Debt  upon  a  writing  obligatory.  The  defendant  pleaded  general 
and  special  non  est  factum. 

The  plaintiff,  at  the  trial,  offered  to  read  in  evidence  to  the  jury^ 
the  answer  of  Andrew  Havner,  to  the  plaintiff's  fourth  interrogatory^ 
annexed  to  a  commission  issued  in  this  cause  to  take  depositions, 
and  therewith  returned  to  this  Court,  to  wit:  "Interrogatory  the  4th. 
Declare  your  whole  knowledge  touching  and  concerning  the  said  bond^ 
and  the  execution  thereof  by  the  said  Myers,  and  relate  every  cir- 
CQmstan<^  touching  the  same  in  a  full  and  complete  manner." 

'>To  the  fourth  interrogatory  he  answereth  and  saith,  that  in  his 
opinion  his  deposition  taken  before  John  Hunter,  Esquire,  of  Hancock 
Town,  Washington  County,  Maryland,  contains  his  knowledge  fully^ 
(as  to  the  fourth  interrogatory;)  which  deposition  is  in  the  following 
words,  viz.  The  deposition  of  Andrew  Havner,  •  aged  about  ^  ^q 
38  years,  being  first  duly  sworn,"  &c.  copying  the  said  deposi-  '-^^ 
tion. 

But  the  Court  [Chase,  Ch.-  J.  and  Duvall,  J.]  were  of  opinion^ 
that  the  same  was  incompetent,  and  could  not  be  read  in  evidence^ 
and  refused  to  permit  the  same  to  be  read  to  the  jury.  The  plain- 
tiff excepted. 

Key  and  Harper^  for  the  phiintiff. 

Martinj  (Attorney-General,)  and  Shaaffj  for  the  defendant. 


GENERAL  COURT,  OCTOBER  TERM,  1800. 
Cawood  vs.  Whetcroft,  Adm'r  of  Hanson. 

The  Act  of  Limitations  is  a  bar  to  an  action  brought  within  one  year  after  a 

former  action  had  been  struck  off.  (b) 

This  wps  an  action  of  assumpsit.  The  writ  issued  on  the  11th  of 
January,  1797,  and  the  declaration  contained  sundry  counts.  The 
defendant  pleaded  several  pleas,  and  amongst  other,  non  assumpsit 
intestatoris  infra  tres  annos.  The  plaintiff  replied  to  this  plea,  that 
he  did,  within  three  years  after  the  cause  of  action  accrued,  to  wit, 
on  the  Ist  of  March,  1784,  for  the  recovery  of  the  damages,  &c. 
prosecute  a  writ  of  capias  ad  respandetidum  out  of  Charles  County 
Court,  against  the  intestate,  and  the  proceedings  in  the  said  action 
were  set  out,  shewing  that  the  same  was  referred  to  arbitrators  in 

(a)  See  Evans'  Pr.  337. 

(5)  See  Alex,  Br,  Stat.  464;  Evans'  Prac.  188. 


64  BULLEN  vs.  RIDGELY.— 1  H.  &  J. 

1786,  and  that  no  award  being  returoed,  it  was  at  the  instance  of 
the  plaintiff,  by  order  of  the  Court,  struck  off  in  August,  1796,  and 
that  the  present  suit  was  brought  within  one  year  afterwards,  to 
wit,  on  the  11th  of  January,  1797.  The  defendant  demurred  to  the 
replication;  And 

The  General  Court  ruled  the  demurrer  good;  and  gave  judgment 
for  the  defendant. 

Martin  (Attorney-General,)  and  Bidgelyj  for  plaintiff. 
Kilty  and  Shaaffj  for  defendant. 


104     *  GEls^ERAL  COURT,  OCTOBER  TERM,  1800. 

BuLLEN's  Adm'r  vs.  Ridgely's  Ex'r. 

The  Act  of  liimitations  need  not  be  pleaded  to  each  distinct  count  in  a  decla- 
ration containing  several  counts  upon  several  distinct  causes  of  action. 

(a) 

Assumpsit.  The  declaration  contained  sundry  counts  for  the 
value  of  a  horse  delivered  by  the  plaintiff's  intestate  to  the  defend- 
ant's testator,  which  he  promised  to  return,  and  which  he  did  not,  &c. 

The  defendant  pleaded  rion  assumpsit^  nan  assumpsit  infra  tres 
unnos,  and  actio  non  accrevit  infra  tres  afinos.  The  plaintiff  demurred 
specially  to  the  2d  and  3d  pleas ;  and  in  the  demurrer  to  the  2d  plea, 
assigned  for  causes  the  following:  "Because,  in  some  counts  in  the 
declaration,  to  wit,  the  1st  and  2d,  the  cause  of  action  does  not 
accrue  on  the  promise  and  assumpsit  of  the  testator,  but  on  matter 
subsequent;*  therefore  the  said  plea,  going  to  the  whole  declaration, 
is  immaterial  and  vicious,  a8  to  the  counts  aforesaid ;  and  that  the 
said  plea  is  incertaiu  and  wants  form." 

The  causes  assigned  in  the  demurrer  to  the  3d  plea  are  as  follow : 
^' That  the  said  plea  is  incertain  in  this,  that  the  declaration  con- 
sists of  many  counts,  and  of  many  distinct  causes  of  action,  and  the 
said  plea  is  pleaded  to  the  cause  of  action  in  the  declaration,  with- 
out naming  and  specifying  to  which  cause  of  action  the  said  plea  is 
to  apply ;  and  wants  form,"  &c. 


(a)  This  case  is  commonly  cited  in  support  of  the  rule  deduced  from  it  in 
the  above  syllabus.  1  Poe^s  Pldg.  521 ;  Evans''  Prac.  188.  It  does  not  appear, 
however,  whether  judgment  was  given  for  the  defendant  because  the  pleas 
demurred  to  were  good,  or  because  the  Court,  mounting  to  the  first  error, 
found  the  declaration  bad.  In  Edwards  vs.  Bruce ^  8  Md.  387,  it  was  said 
that  decisions  in  which  no  opinions  were  filed,  will  not  be  regarded  as 
authority  in  other  cases,  unless  the  similarity  is  so  apparent  as  to  leave 
scarcely  a  doubt  in  regard  to  the  propriety  of  applying  the  principles  clearly 
shown  to  have  been  necessarily  involved  in,  and  settled  by,  the  questions 
actually  decided. 


COLSTON  vs.  NICOLS.— 1  H.  &  J.  155 

S^uMffj  for  the  plaiatiff,  contended,  that  the  causes  of  action 
accrned  subsequent  trO  the  promises,  and  that  a>ctio  non  accrevit  was 
the  proper  plea,  and  should  go  to  each  distinct  count;  if  not,  upon 
a  special  demurrer,  the  plea  is  bad.  He  produced  a  number  of  ibrms 
from  the  books  to  shew,  that  where  there  were  several  counts,  the 
plea  was  to  each  distinct  count,  or  the  several  causes  of  action  in 
the  declaration. 

Eidgely  and  HoUingstporth^  for  the  defendant. 

The  Creneral  Court  oveiTuled  the  demurrers,  and  gave  judgment 
for  the  defendant. 


•  GENEEAL  COURT,  OCTOBER  TERM,  1800.        105 

Hughes  vs.  Christie. 

Hie  plea  of  general  performance  may  be  withrawn  for  the  purpose  of  plead- 
ing nan  est  factum,  (a) 

Action  of  debt  on  a  bond  with  a  collateral  condition.  The 
defendant  pleaded  general  performance,  and  the  cause  was  standing 
on  the  trial  docket  under  a  rule  replication. 

Johnsan^  for  the  defendant,  moved  for  leave  to  withdraw  the  plea 
of  general  performance  for  the  purpose  of  pleading  non  est  factum. 
Martiny  (Attorney-General,)  for  the  plaintitf. 
Leave  granted  by  the  Court. 


COURT  OF  APPEALS,  NOV.  TERM,  1800, 

Colston  vs.  Nicols. 

To  prove  that  a  person  offered  as  a  witness  was  interested  in  the  event  of  the 
cause,  evidence  was  offered  to  prove  that  he  had  declared  that  he  was 
interested,  &c.  Held^  that  the  evidence  was  admissible  to  impeach  the 
competency  of  the  person  offered  as  a  witness,  [b) 


(a)  But  in  Union  Bank  vs.  Ridgely,  1  H.  &  6.  407,  it  was  held,  (following 
Stephen  on  Pleading^  c.  2,  s.  3,  R.  1,)  that,  notwithstanding  the  apparent 
repugnancy  between  the  pleas  of  general  performance  and  non  est  factum^ 
they  might  both  be  pleaded ;  and  that  the  only  pleas  now  disallowed  on  the 
mere  ground  of  inconsistency  are  the  general  issue  and  tender.  By  Statute 
of  4  Ann,  c.  16,  and  Rev.  Code,  Art.  64,  s.  72,  several  pleas  are  allowed  when 
consistent.    See  Alex,  Br.  Stat.  666. 

(6)  Overruled  by  Stimmel  vs.  Underwood,  3  G.  &  J.  282,  where  it  was  held 
that  evidence  of  the  unsworn  declarations  of  a  witness  was  inadmissible  to 
impeach  his  competency.  See  Rev,  Code,  Art.  70,  s.  1,  as  to  the  competency 
of  witnesses. 

5  1  H.  &  J. 


6G  WHITE  V8.  OASANAVB.— 1  H.  &  J. 

Wbit  of  Ebbob.  The  defendant  in  error,  brought  an  action  of 
tre8p€L88  q.  c.  /.  in  the  General  Ooort,  for  the  Eastern  Shore,  for  a 
trespass,  committed  on  a  tract  of  land  called  Cumberland,  lying  in 
Talbot  County.    The  general  issue  was  pleaded. 

The  plaintiff  at  the  trial,  to  support  the  issue  on  his  part,  offered 
to  swear  a  certain  John  Yalliant  as  a  witness,  but  the  defendant, 
(now  plaintiff  in  error,)  objected  to  the  said  Valliant  being  sworn, 
alleging  him  to  be  interested  in  the  event  of  the  cause,  and  offered 
to  swear  another  witness,  to  prove  that  the  said  Yalliant  declared  to 
him  that  he  was  interested  in  the  event  of  the  suit,  and  to  pay  a 
part  of  the  costs  of  the  suit  in  case  the  plaintiff  lost  the  cause. 

But  the  General  Court,  (Goldsboeough,  Ch.  J.,  Chase  and 
DUVALL,  JJ.)  were  of  opinion,  that  such  testimony  was  inadmissi- 
ble,  and  refused  to  let  the  witness  be  sworn  to  impeach  the  comi)e- 
tency  of  the  said  Yalliant.  The  defendant  excepted;  and  the  ver- 
dict and  judgment  being  fdr  the  plaintiff,  the  defendant  brought  a 
writ  of  error  to  this  Court. 

♦  Key^  for  the  plaintiff  in  error. 
lUo       MartiUj  (Attorney-General,)  for  the  defendant  in  error. 

The  Court  of  Appeals  at  this  term,  reversed  the  judgment  of  the 
General  Court. 


COUET  OF  CHANCERY,  FEB.  TERM,  1801. 
White  vs.  Casanave's  Heirs  et  al.  (a) 

If  a  conveyance  is  made  of  land,  and  a  bond  taken  for  the  purchase  iponey, 
and  the  purchaser  dies  without  having  paid  the  purchase  money,  and 
the  land  is  decreed  to  he  sold  for  the  payment  of  the  debts  of  the  de- 
ceased, the  vendor  is  entitled  to  a  preference  in  the  payment  of  his 
debt,  ifi) 

The  bill  in  this  case,  (filed  on  the  5th  of  January,  1799,)  amongst 
other  things  stated,  that  on  the  30th  of  July,  1794,  the  complainant 
contracted  with  Peter  Casanave,  for  the  sale  of  a  tract  of  land,  then 
belonging  to  him  the  complainant,  called  Mill  Seat,  containing  75 
acres,  for  the  sum  of  101.  per  acre ;  that  the  said  Casanave  did  on 


(a)  There  were  sundry  other  bills  filed  by  Beall,  Dorsey,  Deakins  and 
others,  claiming  like  preferences  for  other  lands  sold  and  conveyed,  but  not 
paid  for,  and  decrees  were  i>as8ed  similar  to  that  which  took  place  in  the 
present  case.  n 

(b)  As  to  the  lien  of  a  vendor  on  the  land  sold  as  a  security  for  the  unpaid 
purchase  money,  and  as  to  the  waiver  of  such  lien,  see  Schwartz  vs.  Stem^ 
29  Md.  112;  Tuck  vs.  Calvert.  33  Md.  209;  Hall  vs.  Jwies,  21  Md.  439;  Carr 
vs.  Hobbs,  11  Md.  285:  Schnebly  vs.  Ragan.  7  G.  &  J.  120;  Roberts  vs.  Saiis- 
bury,  3  G.  &  J.  425. 
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the  said  day  execute  to  the  complainant  a  bond  for  the  payment  of 
the  purchase  money  of  the  said  land;  that  the  said  Gasanave  never 
made  any  payment  of  any  part  of  the  purchase  money  for  the  land, 
nor  gave  to  the  complainant  any  bond,  or  other  security,  for  the  said 
purchase  money,  other  than  the  above  mentioned  bond.  That  the 
8aid  Gasanave,  representing  to  the  complainant  that  he  wished  for 
a  conveyance,  and  was  ready  to  make  a  payment  of  the  purchase 
money,  and  under  an  expectation  that  such  payment  would  be  made 
before  the  deed  was  recorded,  the  complainant  did  on  the  26th  of 
June,  1795,  convey  to  the  said  Gasanave  the  land  aforesaid,  by  deed 
of  that  date.  That  the  said  Gasanave,  so  having  obtained  from  the 
complainant  a  conveyance  for  the  said  land,  died  intestate,  leaving 
two  children,  Joane  and  Peter  Gasanave,  both  infants,  and  that 
Anne  Gasanave,  his  widow,  and  Nicholas  Young,  have  taken  out 
letters  of  administration  on  the  personal  estate  of  the  said  Peter 
Gasanave.  That  the  said  Gasanave  was  much  involved  in  his  cir- 
cumstances, and  died  insolvent  *  as  to  his  personal  estate,  ^  ^^ 
nrhich  has  already  been  exhausted  in  the  payment  of  his  ■■'^  • 
debts,  and  that  a  bill  was  filed  in  the  Gourt  of  Ghancery  by  William 
I>eakins,  &c.  as  creditors  of  the  said  Gasanave,  for  the  sale  of  his 
real  estate,  and  that  Gourt  passed  a  decree  on  the  28th  of  June, 
1798,  for  the  sale  of  the  real  estate  of  the  said  Gasanave,  by  which 
a  certain  Samuel  Brooke  is  appointed  trustee;  that  the  said  Brooke, 
by  virtue  of  the  power  reposed  in  him  by  the  said  decree,  has 
advertised  for  sale  the  real  estate  of  the  said  Gasanave,  and  with 
the  rest,  the  said  land  called  Mill  Seat,  &c.  Prayer,  that  the  com- 
plainant may  be  first  paid  the  purchase  money  of  the  land  in  the 
deed  aforesaid  mentioned,  in  preference  to  the  other  creditors,  out 
of  the  sales  of  the  said  land;  and  for  such  other  relief,  &c. 

Shaaff^  for  the  complainant.  The  question  is.  Whether  if  a  con- 
veyance is  made  of  land,  and  a  bond  taken  for  the  purchase  money, 
the  land  can  be  pursued  in  the  hands  of  the  party,  his  heirs,  or  a 
purchaser,  without  notice?  If  a  person  sells  land,  and  the  vendee 
becomes  bankrupt  before  the  payment  of  the  purchase  money,  the 
vendor  has  a  lien  on  the  land  for  the  payment  of  the  purchase  mone^^, 
although  nothing  is  said  specially  about  it.  1  Vem.  267;  Fonbl.  Eq, 
374.  If  a  man  sells  land,  and  makes  a  conveyance  of  it,  and  the 
money  is  not  paid,  as  against  the  vendee,  his  heirs,  or  any  claiming 
under  him  with  notice  of  this  equity,  the  land  may  be  resorted  to. 
2  Fe».  622;  2  Eq.  Ca.  Ah.  682;  3  Atkym^  273;  2  Vem.  281 ;  Amh.  Bep. 
724;  Brawn'H  Cha.  Ca.  420;  Ridgely  vs.  McKenna^s  ExW^  4  Harr.  dh 
McHm.  167 ;  Fonbl.  143. 

•  Hanson,  G.  decreed,  that  the  complainant  should  have  a  -  ^ 
preference  agreeably  to  the  prayer  contained  in  his  bill.  lUH 


68  FORBES  vs.  PBREIE.— 1  H.  &  J. 

GENERAL  COURT,  (E.  S.)  APRIL  TERM,  1801. 
Glassgow's  Adm'r  vs.  Poeteb  et  al. 

The  Act  of  Limitations  does  not  begin  to  operate  until  the  expiration  of  the 
time  limited  for  the  payment  of  the  money  secured  to  be  paid  by  the 
bond,  &c.  (a) 

Two  actions  of  debt  on  two  bonds,  dated  the  2d  of  March,  1771, 
one  of  them  payable  the  Ist  of  May,  1777.  The  writs  issued  on  the 
21st  of  January,  1793.  The  defendants  pleaded  the  Act  of  Limita- 
tions. Replications,  the  intestate  and  administrator  beyond  seas, 
viz.  in  Pennsylvania. 

HarpeTy  for  the  defendants,  contended,  that  the  Act  of  Limitations 
operated  from  the  date  of  the  bond,  and  not  from  the  time  of  payment. 
He  cited  the  Act  of  1715,  ch..23,  s.  6,  which  declares  that  no  bond 
shall  be  good  and  pleadable,  or  admitted  in  evidence,  after  the  prin- 
cipal debtor  or  creditor  have  been  both  dead  twelve  years,  "or  the 
debt  or  thing  in  action  above  twelve  years  standing" — meaning,  he 
contended,  the  debt  or  thing  in  action  created  by  the  bond. 

Chase,  Gh.  J.  The  Court  are  of  opinion,  that  the  Act  of  Limita- 
tions does  not  begin  to  operate  until  the  expiration  of  the  time 
limited  for  the  payment  of  the  money. 

David,  Alexander  J  and  Jos.  Scott,  for  the  plaintiff. 

Key,  Harper,  and  BarroU,  for  the  defendants. 


GEKEEAL  COUET,  MAY  TERM,  1801. 
Forbes  vs.  Pebrie's  Adm'r. 

A  promise  by  an  administrator  to  pay  a  debt  of  his  intestate  is  binding,  if 
there  be  assets,  and  he  may  be  sued,  as  administrator,  in  assumpsit*  on 
such  promise.  (6) 


(a)  Approved  in  Thruston  vs.  Blackiston^  36  Md.  510,  where  it  was  held 
that  a  trustee's  bond  is  within  the  Act  of  1715,  c.  23,  s.  6,  (Ck>de,  Art.  57,  s.  3,) 
and  that  limitations  thereon  begin  to  run  only  from  the  time  when  a  breach 
of  the  condition  of  the  bond  occurs.    Cf .  Hall  vs.  Creswell,  12  G.  &  J.  36. 

(b)  Recognized  in  Pole  vs.  Simmons.  49  Md.  20,  and  in  McCann  vs.  Sloan^ 
25  Md.  586.  An  administrator's  promise  to  pay,  or  acknowledgment  of,  a 
debt  due  by  his  intestate  removes  the  bar  of  the  Statute  of  Limitations. 
Pole  vs.  Simmatis^  supra.  As  to  when  retaining  a  sum  of  money  to  meet 
a  claim,  will  amount  to  an  acknowledgment,  see  Semmes  vs.  Youiig^  10  Md. 
242 ;  Pole  vs.  Simmons^  supra,  A  promise  by  one  of  two  administrators  will 
remove  the  bar  of  the  statute  as  against  both,  provided  the  existence  of  the 
claim  be  established  by  proof  aliunde.    McCann  vs.  Sloan,  supra. 
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Where  one  party  demurs  to  the  evidence  offered  by  the  other^  the  Court  will 
not  compel  such  other  party  to  join  in  the  demurrer,  (a) 

Ibere  can  be  no  demurrer  to  parol  evidence,  unless  the  parties  can  agree 
upon  the  facts. 

The  defendant,  being  indebted  to  the  plaintiff,  gave  to  the  attorney  of 
the  plaintiff,  sundry  bonds,  to  be  put  in  suit  for  the  use  of  the  plaintiff, 
and  the  money  received  thereon  to  be  applied  to  the  discharge  of  the 
debt  due  by  the  defendant.  Judgments  were  obtained  on  the  bonds, 
bat  the  plaintiff  prevented  a  fi.  fa*  from  being  laid  on  one  of  the  judg- 
ments. Hddy  in  an  action  for  the  original  debt,  that  the  defendant  was 
not  entitled  to  a  credit  for  the  amount  of  the  judgment,  which  was  not 
collected  by  reason  of  the  plaintiff's  interference;  that  the  plaintiff ^s  at- 
torney, who  received  the  bonds  from  the  defendant,  became  the  agent 
of  both  parties,  and  that  the  plaintiff  had  no  authority  to  interfere  with 
the  collection  of  the  money  due  on  the  said  bonds. 

Where  an  administrator  files  as  an  exhibit  in  a  Chancery  suit,  an  account 
against  his  intestate  in  favor  of  A.  it  is  a  sufficient  acknowledgment  of 
such  account  to  prevent  the  operation  of  the  Statute  of  Limitations,  and 
one  who  is  the  attorney  of  both  the  administrator  and  A.  is  competent 
to  prove  that  the  administrator  directed  such  account  to  be  used  as  an 
exhibit,  and  insisted  on  in  such  suit. 

Action  of  ii«9tfiii|wtt.  The  declaration  contained  sundry  connts; 
<me  was,  that  the  intestate  being  indebted  to  the  plaintiff,  on  the 
l8t  of  March,  1793,  in  the  snm  of  1,121L  10«.  3(2.  carrent  money,  for 
sondry  *  matters,  &c.  the  administrator,  in  consideration  ^  ^  ^ 
thereof,  on  the  1st  of  April,  1798,  undertook,  &c.  Another  1*^" 
ooant  on  an  timmuZ  oomputasset  between  the  administrator  and  the 
plaintiff  and  his  promise  to  pay,  &c.  See  1  Harr.  EnU  161, 162, 179. 
iVon  assumpsit  and  limitations  pleaded.  (General  replications,  and 
issues  joined. 

1.  Shaaffy  for  the  defendant,  contended  as  to  the  count  open  the 
assumption  by  the  administrator,  that  if  the  administrator  did 
assume,  yet  the  action  was  brought  wrong,  being  against  the  de- 
fendant as  administrator.    1  Ventris^  268;  2  Lev.  122. 

T.  Buchanan^  for  the  plaintiff.  The  administrator  promises,  in  his 
capacity  of  administrator,  and  the  action  can  only  be  against  him  as 
such.  7  T.  ^.  182;  1  SaUc.  208;  1  H.  BUc.  Rep.  102;  Beard  vs.  Cow- 
man, 3  Harr.  di  McHen.  152. 

Chask,  Ch.  J.  The  Court  are  of  opinion,  that  the  promise  made 
by  the  administrator  Ib  binding,  (if  there  are  assets,)  and  the  action 
is  well  bronght. 


(a)  Demurrers  to  evidence  have  fallen  into  disuse.  Alex,  Br.  Stat.  128. 
In  their  place  is  used  a  prayer  that  the  evidence  of  certain  facts  being  legally 
insufficient,  the  verdict  of  the  juty  must  be  for  the  defendants  &c.  Clarke 
VB.  Dederick^  31  Md.  148.  When  a  prayer  is  intended  as  a  demurrer  to  the 
evidence,  it  must  point  out  some  particular  error  or  omission  in  the  proof. 
A  prayer  ^^that  there  is  no  sufficient  evidence  to  entitle  the  plaintiff  to 
teoover,''  is  too  general.    Reier  vs.  Strauss^  54  Md.  291. 
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2.  The  defendant  demurred  to  the  evidence  offered  to  the  jury  on 
the  part  of  the  plaintiff. 

The  plaintiff,  (for  that  he  had  shewn  in  evidence  to  the  jury  suffi- 
cient matter  to  maintain  the  two  last  issues  joined  on  his  part  to  the 
pleas  of  non  assumpsit  infra  tres  annasj  by  the  defendant,  as  to  the 
5th  and  6th  counts  in  the  declaration,  and  from  which  evidence  the 
jury  might  infer  an  a^umpsit  within  three  years  next  preceding  the 
impetration  of  the  original  writ  in  this  cause,)  refused  to  join  in  de- 
murrer to  the  evidence,  unless  the  defendant  would  admit  the  fact  on 
record,  that  he  did,  within  three  years  before  the  institution  of  this 
suit,  promise  to  pay  to  the  plaintiff  the  sum  of  money,  to  recover 
which  this  action  is  brought;  which  the  defendant  reiused  to  do. 

Whereupon  the  plaintiff  prayed  the  Court  not  to  compel  him  to 
join  in  the  said  demurrer  to  evidence. 

Ill  *  -^^^  which  were  cited  1  Marg.  Ess.  448;  Viner'^s  Abr.  261 ; 
m  Bov^i.  119,  224;  Ftac.  Beg.  83;  5  Co.  104;  Dyer,  53;  BuU. 
N.  P.  316;  2  H.  Blk.  Rep.  187;  Pasch.  23, 114, 115, 166;  Reg.  Plac.  129. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  plaintiff 
cannot  be  compelled  to  join  in  the  demurrer  to  evidence.  Unless 
the  parties  can  agree  upon  the  facts,  there  can  be  no  demurrer  to 
parol  evidence.    The  defendant  excepted. 

3.  The  defendant  offered  evidence  to  the  jury,  going  to  prove,  that 
P.  6.  Key,  Esquire,  an  attorney  of  this  Court,  and  who  had  con- 
ducted the  business  of  the  plaintiff  in  particular  Courts,  had  the 
claim  (to  recover  which  this  suit  is  brought,)  of  the  plaintiff  against 
the  defendant,  as  administrator  of  his  father,  to  collect,  or  bring  suit 
thereon.  That  he  received  from  the  defendant  sundry  bonds  pay- 
able to  the  defendant  for  money  due  to  him,  and  gave  a  receipt  for 
the  said  bonds,  stating  that  they  were  to  be  put  in  suit  for  the  use 
of  the  plaintiff,  and  the  money,  when  received,  to  be  apphed  in  dis- 
charge of  the  debt  due  £rom  the  defendant  as  administrator  afore- 
said to  the  plaintiff.  That  suits  were  brought  upon  the  said  bonds 
for  the  use  of  the  plaintiff',  judgments  obtained,  and  executions  issued 
thereon,  and  sent  by  the  attorney  to  the  plaintiff;  that  the  plaintiff, 
relying  on  the  promise  of  one  of  the  defendants,  against  whom  a 
fi.fa.  had  issued,  prevented  the  same  being  laid. 

The  defendant  prayed  the  opinion  of  the  Court,  and  their  direc- 
tion to  the  jury,  that  if  they  were  of  opinion,  from  the  evidence 
given  in  this  cause,  that  the  plaintiff  by  his  own  act  prevented  the 
sheriff  from  receiving  the  money  upon  the  said  fieri  fadas^  when 
the  sheriff,  without  his  interference  could  and  would  have  received 
the  same  upon  the  said  fi.  fa.  that  then  the  defendant  is  entitled 
to  a  credit  for  the  amount  of  the  said  debt. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  according  to  the 
receipt  signed  by  P.  B.  Key,  Esquire,  the  said  Key  was  the  agent 
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of  the  defendant  and  the  *  plaintiff,  and  that  the  bonds  were  ^  ^  ^ 
deposited  in  the  hands  of  the  said  Key  by  the  defendant,  for  H^ 
collection,  and  the  money,  when  received  by  the  said  Key,  was  to 
be  paid  over  by  him  to  the  plaintiff,  and  applied  to  the  discharge 
of  the  debt  due  from  the  defendant  to  the  plaintiff,  and  that  the 
plaintiff  had  no  power  or  authority  to  interfere  in  the  collection  of 
the  money  due  on  the  said  bonds;  but  that  the  same  were  intrusted 
to  the  sole  direction  and  management  of  the  said  Key.  The  Court 
refuse  to  give  the  direction  to  the  jury  as  prayed  by  the  defendant. 
The  defendant  excepted. 

4.  The  plaintiff  proved  to  the  jury,  that  the  defendant's  intestate 
^was  the  executor  of  a  certain  C.  S.  Smith,  and  the  guai'dian  of  his 
children,  and  ailer  the  death  of  the  said  Smith,  possessed  himself 
of  his  real  and  personal  estate,  and  contracted  a  debt  with,  the 
plaintiff  on  behalf  of  the  children  of  the  said  Smith,  for  the  articles 
charged  in  the  account  upon  which  this  suit  is  brought  (a,)  and 
afterwards  acknowledged  the  said  account  to  be  just,  and  promised 
X»ayment  thereof  to  the  plaintiff.  That  one  of  the  representatives 
and  devisees  of  the  said  Smith  filed  a  bill  in  the  Court  of  Chancery 
against  the  said  intestate,  among  other  things,  ibr  an  account  of 
the  real  and  personal  estate,  of  th^  said  Smith,  to  which  bill  the 
said  intestate  by  P.  B.  Key,  Esquire,  his  solicitor,  put  in  his  answer; 
which  bill  and  answer  were  offered  in  evidence.  That  the  said 
intestate,  in  the  said  suit  in  Chancery,  produced  and  exhibited 
the  account  before  referred  to,  and  claimed  a  credit  against  the 
said  representative  in  discharge  of  his  claim  against  him  the 
said  intestate,  for*  the  amount  of  the  said  account;  that  the  said 
account  had  been  sent  by  the  intestate  to  the  said  Key,  to  be  pro- 
duced and  exhibited  as  a  voucher  and  claim,  in  the  said  suit  in 
Chancery,  against  the  said  i-epresentative,  and  that  the  said  Key 
did  accordingly,  at  the  request  and  by  the  direction  of  the  intestate, 
exhibit  the  said  account  in  the  said  suit  as  a  claim  and  voucher  as 
albresaid.  That  on  the  death  *  of  the  intestate,  the  defend-  •.  -|  q 
ant  took  out  letters  of  administration  on  his  estate.  That  the  '■'-^ 
plaintiff  employed  the  said  Key  as  his  attorney,  to  recover  the  said 
account  from  the  defendant,  as  the  administrator  of  the  intestate. 
The  defendant  offered  to  prove,  that  he,  as  administrator  aforesaid, 
employed  the  said  Key  to  appear  for  and  manage  the  said  suit  in 
Chancery  on  his  behalf.  The  plaintiff  then  offered  to  prove  by  the 
said  Key  that,  after  he  had  been  employed  as  aforesaid  by  the 
said  plaintiff  and  defendant,  he  applied  to  the  defendant  for  pay- 
ment of  the  said  claim  due  from  the  defendant's  intestate  to  the 
plaintiff,  as  before  mentioned,  as  well  as  for  another  claim  due  from 
the  said  intestate  to  the  plaintiff;  and  that  the  defendant  told  and 
directed  the  said  Key  to  insist  upon  the  said  account  being  allowed 


(a)  There  were  two  suits  upon  two  separate  accounts  between  the  parties. 
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against  the  said  representative  of  the  said  Smith  in  the  said  suit 
in  Chancery,  in  the  same  manner  that  his  father,  the  intestate,  had 
done;  and  delivered  to  the  said  Key  the  bonds  before  referred  to^ 
to  be  sued  for  the  nse  of  the  plaintiff',  and  the  money,  when  received, 
to  be  applied  to  the  payment  of  the  claim  of  the  plaintiff  against 
the  said  intestate ;  which  bonds  were  applied  to  a  different  accoant, 
and  not  to  the  account  before  referred  to.  The  defendant  objected 
to  the  said  testimony  being  given  by  the  said  Key. 

Chase,  Ch.  J.  The  Court  overrule  the  objection,  and  permit  the 
evidence  of  Mr.  Key  to  be  given  to  the  jury.  The  defendant  ex- 
cepted.   Verdicts  and  judgment  for  the  plaintiff. 

Martin,  (Attorney-General,)  Johnson  and  T.  Bvehanan,  for  the 
plaintiff.     Shaaff  and  Mason,  for  the  defendant. 
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Onion  vs.  Paul. 

A.  being  indebted  to  B.  upon  an  open  account,  B.  assigns  the  same  to  G.  of 
which  A.  had  notice,  and  promised  to  pay  C.  Held^  that  G.  could 
recover  the  amount  in  an  action  of  assumpsit ;  and  that  it  was  not  neces- 
sary that  the  assignment  should  be  in  writing,  or  that  it  should  be  pro- 
duced in  Gourt.  (a) 

Assumpsit.  The  counts  in  the  declaration  were  for  sundry 
articles  properly  chargeable  in  an  account;  for  the  use  and  occupa- 
tion of  a  mill ;  indebitatus  assumpsit  for  a  mill  sold ;  and  an  assump- 
sit to  Zac<5heus  Onion  for  sundry  articles,  &c.  and  which  was  assigned 
by  the  said  Zaccheus  Onion  to  the  plaintifif,  &c.  The  account  ex- 
hibited with  the  declaration,  contained  amongst  other  charges  the 
following,  viz. 
<<To  an  assignment  from  Zaccheus  Onion  to  me  6th 

March,  1795,  as  follows,  to  wit: 
"To  one-half  upper  mill  rent  from  22d  March,  1786,  to 

the  22d  March,  1787,     '  £92  10  0 

"  To  11  years  interest  on  the  same,  56    1  0 

"  To  one-half  upper  mill  rent  from  1787,"  &c.  &c. 


(a)  Approved  in  Lamar  vs.  Monro ^  10  G.  &  J.  64.  And  so  in  AUstan  vs.  Con- 
gee, 4  H.  &  J.  351,  it  was  held  that  the  assignee  of  an  open  account  debt  may, 
under  certain  circumstances,  support  an  action  of  assumpsit  thereon,  in  his 
own  name  against  the  debtor.  Gf.  Barger\s.  Collins^  7  H.  &  J.  213.  The 
person  to  whom  a  chose  in  action  has  been  assigned  in  writing^  under  Code, 
Art.  9,  s.  1,  need  not  aver  that  the  defendant  promised  to  pay  the  same,  nor 
that  he  is  the  bona  fide  assignee.  Steicart  vs.  Rogers^  19  Md.  115;  Craicford 
vs.  Brooke^  4  G.  213.  As  to  cases  not  within  Ck)de,  Art.  9,  s.  1,  see  Gordon 
vs.  Downey,  1  G.  41.  The  case  imthe  text  is  cited  in  IHeman  vs.  Jackson^  5 
Peters,  598. 
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The  defendant  pleaded  the  general  issue. 

1.  At  the  trial  the  plaintiff  gave  in  evidence,  that  the  defendant 
acknowledged  that  he  owed  to  a  certain  Zaccheus  Onion  a  sum  of 
money  charged  against  the  said  John  Paul,  in  the  said  account 
filed,  and  that  he  had  assumed  to  pay  the  same  to  the  plaintiff.  The 
defendant,  by  his  counsel,  applied  to  the  Court  for  their  opinion^ 
and  direction  to  the  jury,  that  the  debt  due  from  the  defendant  to 
the  said  Zaccheus  Onion,  was  no  consideration  to  sup[)ort  the 
promise  made  to  the  plaintiff,  even  though  an  assignment  had  been 
previously  made  of  the  said  debt  to  the  plaintiff'  by  the  said  Zac- 
cheus ;  and  further,  that  even  if  such  assignment  was  made,  there 
must  be  other  proof  thereof  than  merely  the  promise  to  pay  the  debt. 

DuvALL,  J.  (Done,  J.  concurring.  Chase,  Ch.  J.  did  not 
attend.)  The  Court  are  of  opinion,  and  so  direct  the  jury,  that  if 
they  should  be  of  opinion  from  the  evidence  in  this  cause,  that  a 
debt  due  on  an  open  account  existed  from  the  defendant  to  Zaccheus 
Onion,  and  so  being  due,  was  assigned  by  the  said  Zaccheus  Onion 
to  the  plaintiff,  and  that  the  *  defendant  had  notice  of  such  i  ^  - 
assignment,  and  so  having  notice,  the  defendant  promised  to  -"^^^ 
pay  the  plaintiff  the  amount  thereof,  then  the  plaintiff  is  entitled  to 
recover;  and  that  the  promise  alone,  without  an  assignment  or 
transfer  and  notice  thereof,  is  not  sufficient  to  entitle  the  plaintiff  to 
recover.    The  defendant  excepted. 

2.  The  plaintiff  gave  ill  evidence  to  the  jury,  that  the  defendant 
owed  the  money  mentioned  in  the  account  to  Zaccheus  Onion,  who 
assigned  the  debt  to  the  plaintiff — that  afterwards  the  defendant 
assumed  to  pay  the  same  to  the  plaintiff.  Whereupon,  the  defend- 
ant prayed  the  Court  for  their  opinion  and  direction  to  the  jury, 
that  it  wa8  necessary  for  the  plaintiff,  to  support  his  action  thereon^ 
that  the  assignment  should  have  been  in  writing,  and  that  it  should 
be  prcKluced  in  Court. 

Du VALL,  J.  The  Court  are  of  opinion,  that  it  is  not  necessary  for 
the  plaintiff,  to  support  his  action  thereon,  that  the  assignment 
should  have  been  in  writing,  or  that  it  should  be  produced  in  Court. 
The  defendant  excepted.    The  verdict  was  for  the  defendant. 

Key  and  Johnson^  for  the  plaintiff. 

Martin,  (Attorney-General,)  Brwe  and  KeU,  for  the  defendant. 


GENERAL  COURT,  MAY  TERM,  1801. 
Howard's  Lessee  va,  Cromwell. 

The  person  to  whom  a  special  warrant  of  resurvey  is  issued,  and  his  assigns, 
acquire  an  equitable  interest  in  the  vacant  land  contiguous  to  the  laud 
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described  in  the  warrant,  and  a  patent  issued  on  such  warrant  relates 
to  the  date  thereof  as  to  such  contiguous  vacancy;  but  no  title  is  ac- 
quired by  such  warrant  and  patent  to  vacant  land  separated  from  the 
original  tract  by  an  elder  survey,  and  included  in  another  grant,  subse- 
quent to  the  date  of  the  said  warrant  (a) 

It  is  the  province  of  the  jury  to  determine,  from  the  evidence,  the  true  loca- 
tion of  the  tracts  of  land  in  dispute,  and  whether  there  was  any  vacancy 
between  the  same,  (b) 

It  is  the  province  of  the  jury,  to  determine  whether  any  allowance  be  made 
for  the  variation  of  the  compass,  and  the  rate  or  rule  of  such  allow- 
ance, (c) 

Leave  given  to  the  defendant  to  narrow  the  defence  taken  on  the  plats,  on 
payment  of  costs,  (d) 

Ejectment  for  three  tracts  of  land  lying  in  Baltimore  County, 
viz :  Howard's  Inheritance  Eesurveyed,  Water  Oak  Eidge,  and  Eos- 
land.  The  defendant  took  defence  upon  a  warrant,  and  plots  were 
returned.  At  this  term  the  defendant  gave  '^  notice  of  a  motion 
-  -  •  for  leave  to  ascertain  and  narrow  his  pretensions  and  de- 
**^  fence  on  the  payment  of  such  costs,  as  shall  be  ordered  and 
adjudged  to  be  paid  by  the  defendant  to  the'  plaintiff."  The  leave 
was  granted  on  the  payment  of  all  costs  to  this  time,  (20th  of  May, 
1801,)  except  the  attorney's  fee,  and  sheriff's  fee  for  serving  a  copy 
of  the  declaration  in  ejectments  The  defendant  took  defence  for  the 
tract  of  land  called  Wester  Ogle,  as  located  on  the  plots  in  red  dotted 
lines;  for  the  tract  of  land  called  Addition  to  Simpkins'  Bepose, 
located  in  green  lines;  and  for  the  tract  of  land  called  Ising  Olaas 
Olade  Enlarged,  in  blue  lines. 

It  was  agreed  between  the  parties  that  this  case  did  not  depend 
upon  the  location  of  the  first  seven  lines  of  Wester  Ogle,  but  that 
the  true  location  thereof  lays  that  land  clear  of  the  lines  of  the  land 
called  Mount  Organ.  It  was  also  agreed,  that  the  defendant  claimed 
no  part  of  the  land  called  Howard's  Inheritance  Besurveyed,  as 
located  on  the  plots,  as  included  within  the  lines  of  Wester  Ogle. 

1.  The  plaintiff  at  the  trial  offered  in  evidence  to  the  jury,  a  com- 
mon warrant  issued  to  Thomas  Wells,  on  the  4th  of  August,  1752, 
for  60  acres  of  land,  he  having  paid  3L  sterling  caution  for  the  same; 
also  an  assignment  of  the  said  warrant  to  Cornelius  Howard,  on  the 
22d  of  January,  1753;  also  a  certificate  of  survey  made  in  virtue  of 
the  said  wan  ant  on  the  30th  of  January,  1753,  for  38  acres  of  land, 

(a)  See  Howard  vs.  Cromwell,  4  H.  &  McH.  825.  In  Steyer  vs.  Hoye^  12  G. 
A  J.  202,  it  was  held  that  no  land  can  be  taken  up  under  a  warrant  of  re- 
survey  as  vacancy,  but  that,  which  lies  adjacent  to  the  tract  resurveyed.  It 
may  extend  to  the  lines  of  other  tracts,  but  not  beyond,  or  over  them.  Cf . 
Hammond  vs.  Warfield,  2  H.  &  J.  151;  Hammond  vs.  Norris^  lb,  130;  Hoye 
vs.  Johnston,  2  G.  291. 

(6)  See  Dorsey  vs.  Hammond,  post,  m.  p.  190. 

(c)  Affirmed  in  Harlan  vs.  Brown,  2  G.  480. 

(d)  See  Code,  Art.  75,  s.  57;  Cheney  vs.  Watkms,  post,  295. 
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and  called  Water  Oak  Bidge;  also  a  patent  granted  on  the  said  cer- 
tificate on  the  6th  of  March,  1753,  to  Cornelias  Howard,  father  of 
the  lessor  of  the  plaintiff;  and  the  plaintiff  also  offered  in  evidence 
to  the  jnry,  that  the  composition  money  for  the  land  included  in  the 
certificate  and  patent  aforesaid,  was  paid  on  the  day  of  issuing  the 
asdd  warrant,  and  that  the  said  certificate  was  examined  and  passed 
on  the  said  6th  of  March,  1753. 

The  defendant  then  offered  in  evidence  to  the  jury,  a  special  war- 
rant of  resorvey  issued  on  the  28th  of  November,  1751,  to  John 
Medcalf,  to  resurvey  two  tracts  or  parcels  of  land  lying  «nd  being  in 
Baltimore  *  County,  and  contiguous  to  each  other,  viz :  Bich  ^  •.  ^^ 
Level  and  Medcalf 's  Addition,  and  to  add  contiguous  vacancy,  ^  " 
&C.  That  the  said  warrant  was  renewed  on  the  13th  of  May,  1752,  for 
six  months,  and  again  on  the  18th  of  November,  1752,  for  six 
months  longer,  and  was  executed  on  the  20th  of  January,  1753,  and 
a  certificate  of  survey  returned  to  the  land  office  for  720  acres  of 
land,  and  called  Wester  Ogle. 

[The  certificate  states  Bich  Level  to  contain  100  acres,  aiid  Med- 
calTs  Addition  to  contain  102|  acres,  46  acres  part  whereof  lay  within 
the  bounds  of  a  tract  called  Mount  Organ,  and  14f  acres  within 
Spring  Garden,  and  that  578  acres  of  vacant  land  were  added.] 

That  the  said  certificate  was  caveated  by  the  said  Cornelius  How- 
ard on  the  21st  of  April,  1753 ;  that  ^the  said  caveat  was  overruled 
on  the  17th  of  August,  1753,  and  patent  ordered  to  issue  on  the  said 
certificate.  That  the  said  certificate  was  assigned  by  the  said  John 
Medcali'  to  Doctor  William  Lyon  on  the  6th  of  August,  1753.  That 
the  said  certificate  was  examined  and  passed  on  the  17th  of  August, 
1753,  the  composition  money  paid  on  the  28th  of  September,  1753, 
and  patent  issued  thereon  to  the  said  William  Lyon  on  the  8th  of 
February,  1754. 

The  plaintiff  then  offered  in  evidence  to  the  jury,  that  the  certifi- 
cate of  survey  and  patent  of  Wester  Ogle  aforesaid,  comprehended 
within  its  lines  and  boundaries,  vacant  laud  not  contiguous  to  Bich 
Level,  or  Medcalf 's  Addition  aforesaid,  but  wliich,  though  vacant, 
was  separated  from  the  said  tracts,  by  tracts  of  land  granted  ante- 
cedent to  the  issuing  the  warrant  of  resurvey  aforesaid  to  the  said 
John  Medcalf,  and  that  the  lines  in  the  said  certificate  and  patent  of 
Wester  Ogle,  crossed  the  said  elder  surveys,  to  include  the  vacancy 
included  in  the  patent  of  Water  Oak  Bidge  aforesaid. 

Whereupon  the  defendant  prayed  the  opinion  of  the  Court,  and 
their  direction  to  the  jury,  that  the  title  of  the  defendant  to  the 
land  called  Wester  Ogle,  and  all  land  vacant  at  the  time  of  the  exe- 
cation  of  the  •  warrant  of  resurvey  aforesaid,  and  included  ^  ^  ^ 
within  the  lines  and  boundaries  thereof,  commenced  from  the  ■■•*^ 
2(H;h  of  January,  1753,  so  as  to  have  a  priority  of  title  to  the  same 
vacancy  which  was  included  in  the  patent  of  Water  Oak  Bidge. 
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Chase,  Ch.  J.,  (Duvall  and  Done,  JJ.  concurring.)  The  Coort 
refase  to  give  the  opinion  and  direction  to  the  jury,  as  prayed  by  the 
defendant:  But  the  Court  are  of  opinion,  and  so  direct  the  jury, 
that  John  Medcalf,  by  his  special  warrant  of  resnrvey  on  the  lands 
therein  mentioned,  acquired  an  equitable  interest  in  the  vacant 
lands  contiguous  thereto,  from  the  dat«  of  the  said  warrant ;  and 
the  patent  which  issued  to  Doctor'  William  Lyon,  to  whom  the  said 
John  Medcalf  had  assigned  his  certificate  of  survey  on  the  said 
warrant,  will  relate  to  the  date  of  the  said  certificate  as  to  such 
adjoining  or  contiguous  vacancy,  and  not  to  give  title  to  any  vacant 
land  separated  by  an  elder  survey,  and  included  in  the  patent  of 
Water  Oak  Ridge.    The  defendant  excepted. 

2.  The  defendant  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  if  they  the  jury  are  of  opinion,  that  the 
two  tracts  of  land  locat<ed  on  the  plots  returned  in  this  cause,  called 
Murray's  Meadows,  (surveyed  the  27th  of  February,  1726,)  and  The 
Addition  to  Shiloh  Completed,  (surveyed  the  25th  of  April,  1752,) 
located  ^course  and  distance  only,  on  the  20th  of  January,  1753, 
agreeably  to  the  c&rtificates  thereof,  lay  clear  of  each  other,  that 
then  it  was  lawful  for  the  surveyor  to  go  between  the  said  tracts  in 
order  to  include  any  adjoining  vacant  land,  beyond  them,  in  the  certi- 
ficate of  resnrvey  for  Wester  Ogle. 

« 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  it  is  the  province 
of  the  jury  to  determine  and  ascertain  from  the  evidence  adduced  to 
them  in  this  action,  the  true  position  and  location  of  the  said  lands^ 
and  whether  there  was  any  vacancy  intervening  the  said  tracts ;  and 

1  io  *^**  ^^  '®  ^^*^  *^^  j^^  ^^  decide  on  the  propriety  •  and  jus- 
**'^  tice  of  allowing,  or  not  allowing  the  variation  of  the  com- 
pass, and  the  rate  or  rule  of  such  allowance,  according  to  the  evi- 
dence in  the  case.  The  defendant  excepted.  Verdict  and  judg- 
ment for  all  that  part  of  Water  Oak  Ridge  by  him  located  and 
not  included  in  the  defendant's  location  of  Addition  to  Simpkins' 
Repose. 

The  defendant  appealed  to  the  Court  of  Appeals,  and  the  case 
was  argued  in  that  Court  at  November  Term,  1803,  by  Mason^  lor 
the  appellant,  and  by  Martin^  (Attorney-General,)  and  Key^  for  the 
appellee. 

The  Court  of  Appeals  afilrmed  the  judgment  of  the  General  Court, 
concurring  with  that  Court  in  the  opinions  expressed  in  both  bills  of 
exceptions. 
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GENEEAL  COURT,  MAY  TERM,  1801. 
Hall's  Lessee  vs.  Gough. 

Where  two  deeds,  one  of  a  portion  and  the  other  of  the  residue  of  a  tract  of 
land,  are  offered  in  evidence  in  an  action  of  ejectment,  they  are  admis- 
sible, without  being  located,  when  the  whole  tr^tct  has  been  located,  (a) 

The  jury  was  instructed  that  they  ought  to  presume  that  a  patent  was  regu- 
larly issued,  there  having  been  a  certificate  of  survey  returned,  and 
sundry  conveyances  and  long  possession  by  persons  claiming  there- 
under, (b) 

The  -Register  of  the  Land  Office  examined'  as  a  witness  as  to  the  loss  of 
records  of  his  office,  and  as  to  certain  practices  which  prevailed  therein, 
prior  to  the  Revolution. 

Ejectment  for  a  tract  of  land  called  Reprisal,  lying  in  Baltimore 
County.    Defence  on  warrant,  and  plots  returned. 

1.  The  plaintiff  at  the  trial,  to  make  title  to  the  land  in  the  decla- 
ration mentioned,  offered  in  evidence  to  the  jury  a  patent  for  the 
said  land,  granted  to  the  lessor  of  the  plaintiff,  on  the  17th  of 
l^ovember,  1798,  in  virtue  of  a  certificate  of  survey  returned  under 
a  warrant  of  proclamation. 

The  defendant  then  produced  and  read  in  evidence  to  the  jury,  the 
certificate  of  a  tract  of  land  called  Thompson's  Choice,  surveyed  for 
James  Thompson  on  the  12th  of  March,  1679,  which  is  the  same 
land  mentioned  in  the  said  patent  to  the  lessor  of  the  plaintiff;  and 
in  order  to  prove  that  the  whole  of  the  said  land  called  Thomp- 
son's Choice,  was  conveyed  by  James  Thompson,  for  whom  the  said 
certificate  was  made,  •  and  by  Arthur  Thompson,  the  heir  at  ^  ^^ 
law  of  the  said  James  Thompson,  produced  and  offered  to  '  ^^ 
read  in  evidence  to  the  jury  two  deeds,  the  one  from  the  said  James 
Thompson  to  Gabriel  Parrott,  for  200  acres,  part  of  the  said  tract  of 
land,  dated  the  4th  of  January,  1693,  and  the  other  from  the  said 
Arthur  Thompson  to  Joseph  Wilson,  tor  the  residue  of  the  said  tract 
of  land,  dated  the  25th  of  August,  1702.  The  defendant  also  pro- 
duced and  offered  to  read  in  evidence  to  the  jury,  sundry  deeds, 
which  are  hereafter  more  particularly  described,  from  the  said  Par- 
rott and  Wilson,  above  mentioned,  down  to  the  present  holders  of 
the  said  land,  for  the  whole  of  the  said  tract  of  land  called  Thomp- 
son's Choice. 

To  the  reading  of  which  two  deeds  the  plaintiff  objected,  because 
the  said  deeds  are  not  located  on  the  plots  returned  in  this  cause. 

DuvAJLL,  J.,  (Done,  J.  concurring;  Chase,  Ch.  J.  did  not  attend.) 
The  Court  are  of  opinion,  that  the  said  deeds  are  admissible  in  e Vi- 
la) See  Langley  vs.  Jones,  26  Md.  473;  Pottinger  vs.  HaU,  4  H.  &  McH.  849, 
and  note;  Act  of  1882,  c.  372;  Evans'  Prac,  283. 
(h)  See  Lloyd  tb.  Oordon,  2  H.  &  McH.  254,  note. 
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dence  to  prove  that  the  whole  of  the  tract  of  land  called  Thomp- 
son's Choice  is  covered  and  conveyed  by  the  said  deeds,  although 
not  located  on  the  plots  returned  in  this  cause. .  The  plaintiff  ex- 
cepted. 

2.  The  plaintiff,  to  make  title  to  the  land  in  the  declaration  of 
ejectment  mentioned,  produced  and  read  in  evidence  to  the  jury,  a 
patent  to  the  lessor  of  the  plaintiff  for  the  land  in  the  declaration 
mentioned,  dated  the  17th  of  November,  1798,  reciting,  ^'that 
whereas  Aquila  Hall,  Esquire,  of  Baltimore  County,  on  the  11th  day 
of  May,  1797,  obtained  out  of  the  Land  Office  for  the  Western 
Shore,  a  special  warrant  of  proclamation,  to  resurvey  and  affect  a 
tract  of  laud  called  Thompson's  Choice,  lying  in  the  county  aforesaid, 
originally  on  the  12th  of  March,  1679,  resurveyed  for  James  Thomp- 
son, by  virtue  of  the  following  warrants,  to  wit :  a  warrant  for  ^50 
acres,  and  a  warrant  for  250  acres,  as  appears  by  the  certificate  of 
the  said  survey,  containing  1,000  acres,  which  said  certificiite  had 
not  been  compounded  on  as  the  law  required :  *  In  pursuance 
'■'^'-  whereof  a  resurvey  was  made  lor  and  in  the  name  of  the  said 
Aquila  Hall,  Esquire,  and  a  certificate  thereof  returned  to  the  said 
Land  Office,  containing  964  acres,  called  Reprisal;  and  he  having, 
pursuant  to  law,  paid  to  the  Treasurer  of  the  Western  Shore  the 
sum  of  264^  Is,  &d.  being  the  full  composition  due  for  the  said 
land  and  improvements  thereon.  The  State  of  Maryland  doth  hereby 
grant  unto  the  said  Aquila  Hall  the  said  tract  of  land  called  Re- 
prisal, lying  in  Baltimore  County  aforesaid,  beginning,"  &c.  ^^and 
containing  and  now  laid  out  for  964  acres  more  or  less,  according  to 
the  certificates  of  resurvey  taken  and  returned  to  the  Land  Office, 
bearing  date  the  28th  of  April,  1798,"  &c. 

The  defendant,  in  order  to  prove  that  the  said  land  mentioned  in 
the  patent  to  the  lessor  of  the  plaintiff  by  the  name  of  Thompson's 
Choice,  had  been  before,  to  wit,  in  the  year  1679,  patented  to  one 
James  Thompson,  and  therefore  not  liable  to  be  proclamated,  pro- 
duced and  read  in  evidence  to  the  jury  the  certificate  for  the  tract  of 
land  called  Thompson's  Choice,  dated  the  12th  of  March,  1679,  which 
is  for  the  same  land  mentioned  by  the  name  of  Thompson's  Choice, 
in  the  patent  under  which  the  plaintiff  makes  title,  and  the  same 
land  located  upon  the  plots  in  this  cause  returned,  by  that  name; 
and  which  said  certificate  is  as  follows,  to  wit : 

"James  Thompson's  Cert.  1,000  acres.  ^  March  12,  1679.  By 
Thompson's  Choice.  Rent  21,  sterl.  j  virtue  of  a  warrant 
granted  unto  James  Thompson,  of  Calvert  County,  for  550  acres 
of  land,  bearing  date  14th  of  January  last,  and  by  virtue  of  a 
warrant  granted  unto  the  said  Thompson  for  250  acres  of  land,  bear- 
ing date  the  24th  of  January  last.  These  are  therefore,  in  humble 
manner  to  certify,  that  I,  George  Holland,  deputy  surveyor  under 
Vincent  Lowe,  Esquire,  surveyor-general,  have  laid  out  for  the  said 
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Thompson  a  parcel  of  land  called  Thompson's  Choice,  lying  in  Balti- 
more County,  on  the  ridge  of  Gunpowder  Biver,  beginning  at  a 
bounded  oak,  being  the  westernmost  bounds  of  a  tract  of  land  late 
laid  out  for  Major  Sewell,  and  running  W.  500  perches,  to  a 
*  bounded  oak  standing  by  the  great  falls,  and  running  N.  -m^ps^ 
from  the  said  oak  320  perches,  then  E.  500  perches,  then  with  *'*'^ 
a  straight  line  to  the  first  bpunded  tree,  containing  and  now  laid  out 
for  1,000  acres  of  land,  more  or  less,"  &c.  The  defendant  then  produced 
and  read  in  evidence  to  the  jury,  a  deed  from  James  Thompson  afore- 
said to  Gabriel  Parrott,  dated  the  4th  of  January,  1693,  for  <^all  that 
parcel  or  tract  of  land,  being  part  of  a  tract  of  land  called  by  the 
name  of  Thompson's  Choice,  lying  and  being  upon  the  Great  Falls  of 
Gunpowder  Biver,  beginning,"  &c.  containing  200  acres  more  or  less ; 
also  a  d€$ed  from  Arthur  Thompson  to  Joseph  Wilson,  dated  the  25th 
of  August,  1702,  for  "all  that  piece  or  parcel  of  land  situate,  lying 
and  being  in  Baltimore  County,  on  the  ridge  of  Gunpowder  Biver, 
called  or  known  by  the  name  of  Thompson's  Choice,  beginning,"  &c. 
''  and  formerly  laid  out  for  1,000  acres,  be  the  same  more  or  less, 
together  with,"  &c.  "all  which  said  premises  were  heretofore  the 
estate  and  inheritance  of  James  Thompson,  late  of  Calvert  County, 
gentleman,  deceased,  brother  of  the  said-  Arthur;  and  the  rever- 
sion," &c.  "except,  and  out  of  this  present  grant  always  saved  and 
forever  reserved  unto  Gabriel  Parrott,  of  Anne  Arundel  County, 
merchant,  200  acres  of  land,  part  of  the  said  1,000  acres,  heretofore 
sold  him  by  the  said  James  Thompson  deceased,  beginning,"  &c. 
The  defendant  also  produced  and  read  to  the  jury,  an  entry  in  the 
oldest  proprietary  rent  rolls  to  be  found  in  the  land  office,  in  the  fol- 
lowing words  and  figures,  to  wit :  "  1,000  acres,  Thompson's  Choice, 
surveyed  12th  March,  1679,  for  James  Thompson,  on  the  ridge  of  Gun- 
powder Biver,  at  the  western  bounds  of  the  land  of  Major  SewelL 
"800  acres,  part  in  possession  of  Arthur  Thompson. 
"200  acres,  residue  possessed  p.  George  Parker,  Calvert  County." 
The  defendant  also  produced  and  read  to  the  jury,  a  deed  from 
Joseph  Wilson  to  Benjamin  Berry,  dated  the  18th  of  October,  1706, 
for  the  same  land  as  conveyed  to  the  said  Wilson  by  Arthur  Thomp- 
son; also  a  •  deed  from  Benjamin  Berry  to  Bichard  Snowden,  ^  ^o 
dated  the  7th  of  October,  1737,  for  the  same  land  as  conveyed  *•*•* 
by  Wilson  to  the  said  Berry;  also  a  deed  from  Bichard  Snowden  to 
John  Baldwin,  dated  the  20th  of  October,  1741,  for  200  acres  of  the 
land  conveyed  by  Berry  to  the  said  Snowden;  also  a  deed  from 
Bichard  Snowden  to  Thomas  Gittings,  dated  the  16th  of  April, 
1742,  for  600  acres,  being  the  remainder  of  the  land  conveyed  by 
Berry  to'  the  said  Snowden;  also  a  deed  from  John  Baldwin  to 
Stephen  Onion,  dated  the  11th  of  June,  1747,  for  200  acres,  being  the 
land. conveyed  to  the  said  Baldwin  by  the  said  Snowden;  also  a  deed 
from  Gabriel  Parker  to  Edward  Beynolds,  dated  the  1 7th  of  Decem- 
ber, 1722,  for  the  same  land  as  described  in  the  deed  frx>m  James 
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Thompson  to  Gabriel  Parrott;  also  a  deed  from  Thomas  Reynolds  to 
Thomas  Gittings,  dated  the  25th  of  December,  1749,  for  the  last 
above  mentioned  land.  The  defendant  also  produced  and  read  to 
the  jury,  an  entry  in  the  proprietary  old  rent  rolls,  in  the  words  and 
figures  following,  to  wit:  "  1,000  acres,  Thompson's  Choice,  surv.  12 
March,  1679,  for  James  Thompson,  on^^the  ridge  of  Gunpowder  liiver, 
at  the  western  bounds  of  the  lands  of  Major  Sewell. 

^^800  acres,  part  in  poss.  of  Arthur  Thompson. 

^^  200  acres,  the  residue,  possessed  p.  George  Parker,  Gal.  County." 

[Alienations.] 

^*800  Benjamin  Berry  from  Joseph  Wilson,  18  October,  1706. 

"200  Edward  Reynolds  from  Gabriel  Parker,  17  December,  1722. 

"800  Kichard  Snowden  from  Benjamin  Berry,  4  October,  1737. 

"200  Thomas  Gittings  from  Thomas  Reynolds,  21  Deer.  1749." 

Also  an  entry  in  the  Proprietary  late  rent  rolls,  in  the  following 
words  and  figures, to  wit:  "1,000  acres  Thompson's  Choice,  surveyed 
12  March,  1679,  tor  James  Thonkpson  on  the  ridge  of  Gunpowder 
River. 

"  Poss.  200    .    0      8    0    Stephen  Onion. 
lZ4r       «    u     800    .    1    12    0    Thomas  Gittings. 

[Alienations.] 

"4.  Thomas  Lucas  from  Thomas  Gittings  28  July,  1769." 
The  defendant  also  produced  and  read  to  the  jury,  the  will  of 
Stephen  Onion,  al)Ove  named,  dated  the  24th  of  August,  1754, 
whereby  he  devised  his  real  estate  to  his  nephew  Zacheus  Barrett, 
in  tail,  upon  his  taking  upon  himself  the  name  of  Onion,  which  he 
did.  (See  Act  of  March,  1762,  ch.  21,  to  change  the  name  of  Zacheus 
Barrett.)  The  defendant  also  produced  and  read  to  the  jury,  a  deed 
from  Stephen  Onion,  eldest  son  and  heir  in  tail  of  the  said  Zacheus 
Onion,  to  Thomas  Bond  Onion,  dated  the  12th  of  January,  1790,  for 
200  acres,  as  described  in  the  deed  from  Baldwin  to  Onion  before 
mentioned;  also  a  deed  from  Thomas  Bond  Onion  to  Harry  Dorsey 
Gough,  the  defendant,  dated  the  24th  of  February,  1790,  for  the  last 
above  mentioned  land;  also  the  will  of  Thomas  Gittings,  dated  the 
3d  of  November,  1758,  whereby  he  devised  his  part  of  the  said 
tract  of  land  called  Thom|)son'8  Choice,  to  his  son  Thomas  Gittings; 
also  the  will  of  Thomas  Gittings,  son  of  the  above  named  testator, 
dated  the  8th  of  July,  1783,  whereby  he  devised  that  part  of  the 
land  called  Thompson's  Choice,  held  and  claimed  by  him,  to  bis  sons 
the  present  holders  of  tbe  same.  The  defendant  also  offered  evi- 
dence to  the  jury  to  prove,  that  the  pieces  or  parcels  of  land  men- 
tioned in  and  devised  by  the  will  of  the  said  Thomas  Gittings  the 
younger,  to  his  sons,  are  within  the  lines  of  the  hind  called  Thomp- 
son's Choice  aforesaid,  as  located  by  the  defendant  upon  the  plots  in 
this  cause  returned.    The  defendant  then  offered  in  evidence  to  the 
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jniy  the  testimony  of  Ave  living  witnesses,  who  dex)Osed  that  they 
have  known  the  land  located  on  the  plots  by  the  defendant  as 
Thompson's  Choice  ibr  a  period  of  forty-eight  years  and  upwards 
next  last  passed;  that  during  all  that  time  it  was  generally  deemed, 
reputed  and  considered,  as  Thompson's  Choice;  that  daring  the 
whole  of  that  time,  the  whole  of  the  said  land  was  generally 
•  deemed,  reputed  and  considered,  as-  the  property  of  the  afore-  ^  « ^^ 
said  Thomas  Gittings,  the  elder,  and  the  aforesaid  Stephen  *  "^^ 
Onion,  the  elder,  and  those  respectively  claiming  under  them;  that 
daring  the  TfThole  of  the  period  aforesaid,  the  said  Thomas  Gittings, 
the  elder,  and  those  claiming  under  him,  lived  upon  the  said  land, 
and  cultivated  a  part  thereof;  and  that  as  far  back  as  they  can 
remember,  he  Thomas  Gittings,  the  elder,  was  so  living  upon  and 
cultivating  the  same;  and  that  from  the  first  of  their  recollection, 
his  said  dwelling  and  cultivation  had  the  appearance  of  having  been 
many  years  settled;  and  that  during  the  whole  of  the  time  aforesaid 
the  said  Stephen  Onion,  the  elder,  and  those  claiming  under  him, 
also  held  and  cultivated  a  part  of  the  said  land.  The  defendant  also 
swore  two  other  witnesses,  who  deposed  that  they  had  known  the 
said  Thomas  Gittings  to  reside  on  and  cultivate  lands  on  the  said 
Thompson's  Choice  upwards  of  fifty  years  ago;  and  that  at  that  time 
the  place  on  which  he  lived  appeared  to  have  been  some  years  set- 
tled; that  the  said  Thomas  Gittings,  the  elder,  and  those  claiming 
onder  him,  have  held  and  occupied  the  same  ever  since,  and  still  do 
hold  and  occupy  the  same;  that  they  have  known  settlements  and 
occupations  upon  that  part  of  the  land  called  Thompson's  Choice, 
formerly  held  by  Stephen  Onion,  the  elder,  for  the  same  length  of 
time;  and  that  the  same  have  ever  since  been  held  by  the  said 
Stephen  Onion,  and  those  claiming  under  him,  and  still  are  so  held. 
The  defendant  then  produced  and  read  in  evidence  to  the  jury,  the 
debt  books  of  the  Lord  Proprietor  of  the  Province  of  Maryland, 
wherein  are  charged  against  the  holders  of  land,  in  the  then  Prov- 
ince of  Maryland,  the  rents  due  to  the  said  Proprietor  for  the  lands 
by  them  respectively  held,  (the  oldest  of  which  rent  books  now  to  be 
foand  goes  no  farther  ba«k  than  the  year  1754,)  and  by  the  said  rent 
books  shewed  to  the  jury,  that  Thomas  Gittings,  the  elder,  in  the 
year  1754,  stood  charged  to  the  Lord  Proprietor  for  the  rent  of  300 
acres  of  land,  part  of  Thompson's  Choice;  and  that  he  the  said 
Thomas  Gittings,  the  elder,  and  his  son  Thomas  Gittings,  •  the  -  ^ 
younger,  continued  to  stand  so  charged  until  the  Eevolution;  *'*^ 
and  that  the  said  Stephen  Onion,  the  elder,  in  the  year  1754,  stood 
charged  in  like  manner  with  the  rent  of  200  acres,  part  of  Thomp- 
son's Choice;  and  that  he  the  said  Stephen  Onion,  and  those  claim- 
ing under  him,  continued  to  stand  so  charged  until  the  Eevolution. 
The  defendant  then  produced  John  Callahan,  Esquire,  the  register  of 
the  land  office,  who  being  duly  sworn  deposed,  that  the  certificate  for 
Thompson's  Choice  is  recorded  among  the  land  records  in  his  office, 
6  1  H.  dp  J. 
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but  that  be  bas  never  seen,  or  been  able  to  find  the  original  certifi- 
cate; that  previous  to  the  year  1700,  the  remaster  of  the  land  office 
did  not  record  (as  it  api)ears  by  the  old  record  books  in  his  office,) 
the  payment  made  by  the  party  of  the  composition  money  for  lands 
surveyed  for  such  party,  or  make  any  marginal  note  in  the  record  of 
the  certificate  of  such  payment,  whether  the  said  certificate  was 
made  upon  a  warrant  of  resurvey,  or  whether  the  said  certificate, 
when  returned,  included  more  land  than  was  expressed  upon  the 
warrant  or  warrants  upon  which  the  same  was  made.  That  in  the 
year  1679,  and  before  and  after  as  far  down  as  the  year  1 700,  there 
are  many  certificates  for  lands  surveyed  for  different  persons,  recorded 
in  the  land  office,  upon  which  it  cannot  be  found  that  there  is  or  are 
any  patent  or  patents  recorded  in  the  said  office;  that  this  certificate 
for  the  said  land  called  Thompson's  Choice  is  in  that  situation.  That 
it  is,  and  always  has  been  customary,  to  recite  in  the  patent  or  grant, 
when  issued,  the  consideration  upon  which  the  same  issued,  and  the 
manner  in  which  the  composition  money  for  the  land  mentioned  in 
such  grant  was  paid.  That  since  the  Revolution,  several  old  patents, 
granted  between  the  years  1678  and  1700,  and  one  as  far  back  as  the 
year  1682,  which  were  in  the  hands  of  those  holding  under  the  paten- 
tees therein  named,  and  which  had  never  before  been  recorded  in 
the  land  office,  have  been  produced  to  him  to  be  recorded,  and  have 
been  recorded.  That  it  has  sometimes  happened  to  himself,  since  he 
^  has  been  in  office,  that  the  person  *  for  whom  a  patent  was 
■■•'*•  made  out,  took  it  to  the  Governor  to  procure  his  signature, 
and  having  obtained  it,  never  returned  the  patent  to  him  to  be 
recorded,  whereby  it  happened  that  a  patent  in  such  case  did  regu- 
larly issue,  and  yet  there  was  and  is  no  record  of  it  in  his  office. 
That  for  near  thirty  years  last  passed,  he  has  from  time  to  time  fre- 
quently heard  a  report,  that  one  of  the  old  record  lK)oks^in  the  Pro- 
prietary Land  Office,  containing  the  record  of  patents,  has  been  lost. 
That  the  record  books  in  the  land  office  refer  from  one  to  the  other, 
and  that  he  never  found  a  reference  to  any  record  book,  which  is  not 
to  be  found  in  the  office;  and  that  he,  Mr.  Callahan,  from  thence  is 
of  opinion,  no  record  book  has  been  lost  out  of  the  said  office,  burnt 
or  destroyed. 

The  defendant  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  irom  the  evidence  produced  in  this  cause, 
if  they  believe  it,  they  may  and  ought  to  presume,  that  a  patent 
regularly  issued  from  the  Lord  Proprietor  of  Maryland  to  the  above 
named  James  Thompson,  for  the  said  land  called  Thompson's  Choice. 

DuvALL,  J.  [Done,  J.  concurring.  Chase,  Ch.  J.  owing  to  indis- 
position did  not  attend.]  The  Court  are  of  opinion,  and  so  direct  the 
jury,  that  under  all  the  circimistances  of  this  case,  if  they  find  the 
facts  above  stated  to  be  true,  they  may  and  ought  to  presume  that  a 
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patent  regularly  issued  to  James  Thompson  for  the  tract  of  land 
called  Thompson's  Choice.    The  plaintiff  excepted. 

Harper  and  Johnson^  lor  the  plaintiff. 

Martin^  (Attorney-Greneral,)  Mason  and  Seott^  for  the  defendant. 

Verdict  and  judgment  for  the  defendant.  The  plaintiff  appealed 
to  the  Court  of  Appeals,  where  the  judgment  of  the  General  Court 
^nras  affirmed,  at  Kovember  Term,  1803,  the  opinions  expressed  in  both 
of  the  bills  of  exceptions  having  been  concurred  in. 
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EiDGELY  €i  ux.  Lesscc  vs.  Norwood. 

"Where  a  record  was  removed  from  a  County  Court  tio  the  Ceneral  Court,  by 
the  defendant  on  a  writ  of  certiorari^  it  was  held  that  the  defendant 
could  not  object  to  the  reading  in  evidence  of  the  record  by  the  plaintiff, 
on  the  ground  that  the  seal  of  the  County  Court  had  not  been  affixed  to 
the  same. 

It  is  for  the  jury  to  determine  whether  the  descriptive  expressions  in  a  grant 
of  land  are  binding  or  not.  (a) 

This  was  an  action  of  ejectment,  brought  in  Baltimore  County 
Court,  and  removed  by  the  defeudant  to  this  Court  by  a  writ  of  cer- 
tiorari^  for  four  tracts  or  parcels  of  land,  viz :  United  Friendship, 
otherwise  called  The  United  Friendship,  Ludloe's  Lott,  Larkin's 
Addition  and  Lloyd  aud  Ludloe's  Lott,  all  lying  in  Baltimore  County. 
Plots  returned.  The  defendant  took  defence  for  all  the  land  included 
in  Larkin's  Addition,  and  the  United  Friendship. 

1.  The  plaintiff  at  the  trial,  offered  to  read  to  the  jury  the  record 
of  proceedings  in  this  cause  transmitted  by  the  clerk  of  Baltimore 
CJounty  Court,  in  pursuance  of  the  writ  of  certiorari  to  the  said  County 
Ck>nrt,  and  to  which  said  record  the  clerk  omitted  to  affix  the  seal  of 
the  said  Court.  To  which  the  defendant's  counsel  objected,  because 
it  was  not  under  the  seal  of  Baltimore  County  Court. 

The  Court,  [Ditvall  and  Done,  J.  (6)],  overruled  the  objection, 
and  permitted  said  record  to  be  read  to  the  jury.  The  defendant 
excepted. 

2.  The  defendant  produced  and  read  to  the  Court,  a  ^ant  for  the 
land  called  Yates  his  Forbearance  granted  to  "  George  Yate  of  Anne 
Arundel  County,"  on  the  20th  of  July,  1684,  and  described  to  be 
^' lying  in  Baltimore  County,  on  the  F.  side  of  Patapsco  River,  in  the 
woods,  (1)  beginning  at  a  bounded  oak  at  the  end  of  the  K.  line  of 

(a)  This  decision  is  inconsistent  with  that  rendered  in  CarroU  vs.  Norwood^ 
5  H.  &  J.  155.  And  see  Pennington  vs.  BorcUey^  4  H.  &  J.  465,  where  the 
case  in  the  text  is  considered. 

(h)  Chase,  C.  J.  owing  to  indisposition  did  not  attend. 
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the  land  of  Thomas  Boper,  and  running  from  the  said  oak  W.  210 
perches,  (2)  then  ronning  N.  140  perches,  (3)  then  W.  100  perches, 
(4)  then  S.  100  perches,  (5)  then  W.  100  perches,  (6)  then  X.  160 
perches,  (7)  then  W.  S.  W.  200  perches,  (8)  then  N.  160  perches,  (9) 
then  E.  588  perches,  (10)  then  with  a  straight  line  drawn  S.  to  the  first 
bounded  tree,  containing  and  now  laid  out  for  770  acres,  more  or  less,^' 
&c.  He  also  produced  and  read  to  the  Court,  a  grant  to  John  Larkin 
-  ^^  for  the  land  called  The  United  Friendship,  *  dated  the  1st  of 
'-^^  September,  1687,  (1)  "beginning  at  a  red  oak  standing  on  a 
high  point  by  a  small  gut  on  the  N.  side  of  Patapsco  River,  in  Balti- 
more County,  about  a  mile  below  the  falls,  and  running  thence  down 
the  river  E.  160  perches,  to  another  bounded  oak,  (2)  then  running 
N.  into  the  woods  200  perches,  (3)  then  running  W.  100  perches,  (4) 
then  running  X".  160  perches,  (5)  then  running  W.  60  perches,  with 
a  tract  of  land  lately  taken  up  for  George  Yates,  of  Anne  Arundel 
County,  gentleman,  (6)  then  running  W.  S.  W.  200  perches,  with  the 
said  land,  (7)  then  running  S.  230  perches,  bounding  on  the  said 
Yates'  land,  (8)  then  running  S.  W.  44  perches,  to  the  aforesaid  river, 
(9)  then  running  down  the  river  S.  and  by  W.  28  perches,  (10)  S.  38 
perches,  (11)  then  running  S.  S.  E.  30  perches,  (12)  then  running  £. 
S.  E.  20  perches,  (13)  lastly  running  E.  K.  E.  200  perches,  to  the  first 
bound  tree,  containing  in  all  700  acres,  more  or  less,"  &c.  Both  of 
which  said  tracts  of  land  are  located  upon  the  plots. 

The  defendant  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  if  the  jury  are  of  opinion  that  the  tract 
of  land  called  Yates  his  Forbearance,  as  located  upon  the  plots,  is 
the  same  land  meant  and  referred  to  in  the  grant  for  the  land  called 
The  United  Friendship,  by  the  name  and  description  of  '<  a  tract  of 
land  lately  taken  up  for  George  Yates,  of  Anne  Arundel  County, 
gentleman,"  that  then  the  location  of  the  said  land  called  The  United 
Friendship,  must  be  laid  down  so  as  to  make  the  fifth  line  thereof 
run  with  and  bind  on  the  fifth  line  of  the  land  called  Yates  his  For- 
bearance, from  the  place  where  the  said  last  mentioned  line  of  The 
United  Friendship  reaches  and  strikes  by  the  true  location  thereof 
the  said  last  mentioned  line  of  Yates  his  Forbearance. 

The  Court,  [Duvall  and  Done,  J.]  refused  to  give  such  opinion 
or  direction  to  the  jury.  The  defendant  excepted;  and  the  verdict 
and  judgment  being  for  the  plaintiff,  the  defendant  appealed  to  the 

^  Court  of  *  Appeals.  The  case  was  argued  in  that  Court  at 
loU  ]5^ovember  Term,  1803,  by  Ridgely  and  Masotij  for  the  appel- 
lant, and  Martin^  (Attorney-General,)  for  the  api)ellee. 

It  was  argued  by  Martin^  (Attorney-General,)  on  the  first  bill  of 
exceptions,  that  as  the  defendant  had  taken  defence  in  the  General 
Court  on  warrant,  and  pleaded  to  the  declaration,  and  had  put  the 
plaintiff'  to  the  expense  of  surveys,  preparations  for  trial,  expense  of 
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witnesses,  and  had  actually  entered  on  the  trial,  all  under  a  removal 
of  his  own,  it  was  now  too  late  for  him  to  make  the  objection  stated 
in  this  bill  of  exceptions;  that  if  the  plaintiff  did  not  object  to  the 
mode  of  removal,  the  defendant  had  no  right  to  do  so,  it  being  his 
own  act;  and  that  an  appearance  to  a  suit  cured  all  errors  in  the 
proceedings  before  appearance — ^therefore,  that  as  the  parties  did 
appear  and  act  on  the  record  removed,  no  inquiry  c>ould  now  be 
made  into  any  defect  in  that  removal,  especially  on  the  part  of  the 
defendant,  who  by  the  removal  stopped  the  plaintiff  from  proceeding 
in  the  Court  below.  Skinner^  554;  2  Freeman^  468;  1  VentriSj  220. 
•  The  Court  of  Appeals  affirmed  the  judgment  of  the  General  '  ^^ 
Court,  concurring  with  that  Court  in  the  opinions  expressed  in  **'-^ 
both  of  the  bills  of  exceptions. 
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When  there  is  a  subsisting  special  agreement  which  has  not  been  fully  per- 
formed by  the  plaintiff,  be  cannot  recover  on  an  mdebitatus  assumpsit^ 
for  work  and  labor,  (a) 

But  if  the  special  agreement  bas  been  abandoned  by  the  parties  and  a  new 
contract  made,  which  has  been  performed  by  the  plaintiff,  he  may  sup- 
port an  mdebitatus  assumpsit. 

This  was  an  action  of  cbssumpsit  removed  from  Anne  Arundel 
Cocmty  Court,  by  a  writ  of  habeas  corpus  cum  causa.  The  declara- 
tion contained  three  counts,  Ist,  for  sundry  matters,  &c.  as  per 
account  filed,  for  work  done  on  a  house;  2d,  for  work,  labor  and  ser- 
Tices ;  and  3d,  a  quantum  meruit  for  work  and  labor,  &c.  The  defend- 
^t  pleaded  the  general  issue. 

The  plaintiff  at  the  trial  offered  evidence  to  the  jury  to  prove, 
that  he  had,  at  the  insttoce  and  for  the  use  of  the  defendant,  and 

(a)  When  there  is  a  special  contract,  the  plaintiff  cannot  recover  in  an 
action  of  indebitatus  assumpsit  for  work  and  labor,  unless  the  work  under  the 
contract  was  fully  performed  and  accepted  by  the  defendant,  or  the  con- 
tract was  abandoned  by  mutual  consent,  or  the  fulfilment  of  it  prevented 
by  some  act  of  the  defendant.  Denmead  vs.  Coburn^  15  Md.  29.  Of.  Speake 
▼8.  Sheppard^  6  H.  &  J.  81;  Cushman  vs.  Sim^  2  H.  &  J.  852;  Coates  vs.  Sangs- 
ton^  5  Md.  121;  Coursey  vs.  Covington^  5  H.  &  J.  45.  If  the  contract  be  re- 
scinded by  the  parties,  after  its  part  performance  by  the  plaintiff,  he  may 
recoYer  for  the  part  performance  on  a  general  count.  Watkins  vs.  Hodges, 
^  H.  &  J.  38.  Where  the  special  contract  has  been  fully  executed,  and 
nothing  remains  to  be  done  but  the  payment  of  the  money,  the  amount  due 
may  be  recovered  in  indebitatus  assumpsit^  and  in  such  case  it  is  not  neces- 
Bary  to  declare  upon  the  special  agreement.  Jenkins  vs.  Long^  8  Md.  182. 
Cf .  Rodemer  vs.  Hazlehurst,  9  G.  288. 
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at  his  request,  done  the  work  and  labor  mentioned  in  the  account 
filed. 

-  ^^  •  The  defendant  then  offered  evidence  to  prove,  that  the 
'■^'^  articles  mentioned  in  the  said  account,  are  part  of  a  house 
which  the  plaintifif  undertook  to  build  for  the  defendant,  on  the  fol- 
lowing  terms,  to  wit :  That  300L  were  to  be  paid  by  the  defendant 
to  the  plaintiff  ibr  the  building  the  said  house,  in  the  following 
manner :  200  dollars  on  the  raising  the  house ;  200  dollars  on  the 
covering  in  the  house;  and  the  remaining  400  dollars  to  be  paid 
between  the  last  mentioned  work,  and  on  the  final  completion  of  the 
work.  That  the  plaintifi*  undertook  to  finish  the  said  house  by  the 
12th  of  November,  1798.  That  the  defendant,  in  addition  to  the 
money  aforesaid,  agreed  that  the  plaintiff  should  have  a  negro  man 
named  Simon,  to  assist  during  the  building  the  said  house.  That 
some  time  about  the  27th  of  November,  1798,  the  plaintiff  told  the 
defendant  that  he  would  not  go  on  with  the  said  work,  and  at  that 
time  the  house  was  not  covered  in.  The  defendant  then  informed 
the  plaintiff,  that  if  he  would  go  on  and  finish  the  covering  in  of  the 
house,  he  would  pay  him  the  second  payment ;  which  the  plaintiff^ 
refused. 

The  plaintiff  then  offered  evidence  to  prove,  by  the  defendant's 
witnesses,  that  he  had  employed  two  workmen  under  him  to  build 
the  said  house,  and  that  the  said  workmen  did,  on  account  of  the 
plaintiff,  and  under  the  contract  made  between  the  plaintiff  and 
them,  go  on  and  cover  in  the  said  house;  that  during  the  time  they 
were  so  employed,  and  alter  the  said  27th  of  November,  1798,  the 
defendant  was  frequently  present  with  them  while  working  on  the 
house ;  that  the  said  workmen,  with  the  cx)n8ent  of  the  defendant, 
did  charge  the  plaintiff  with  the  work  by  them  done  until  the  house 
was  covered  in ;  that  the  said  workmen  did  finish  the  house;  and 
for  the  work  by  them  done  after  the  covering  in  as  aforesaid,  the 
defendant  paid  them ;  but  for  work  done  after  the  27th  of*  Novem- 
ber, aforesaid,  and  before  the  covering  in  of  the  house,  the  defend- 
ant informed  the  said  workmen  the  plaintiff  was  to  pay  them. 

The  defendant  offered  evidence  to  the  jury  to  prove,  that  a  special 
I QQ  <^i^tTact  and  agreement  was  made  and  *  entered  into  between 
M.99  ijJj^  plaintiff  and  himself,  as  .to  the  building  of  the  said  house^ 
and  the  work  and  labor  thereon  to  be  employed  and  expended;  and 
that  the  said  work  and  labor,  for  which  the  plaintiff  claims  compen- 
sation, was  made  and  done  in  pursuance  of  the  said  specistl  contract 
and  agreement,  which  contract  and  agreement,  was  not  complied 
with.    And,  on  the  prayer  of  the  defendant  by  his  counsel, 

The  Court  [Chase,  Ch.  J.  Duvall  and  Done,  J.]  directed  the 
jury,  that  if  they  were  of  opinion,  from  the  whole  of  the  e\idence  in 
this  cause,  that  there  was  a  special  contract  and  agreement  1>etween 
the  plaintiff  and  defendant  to  build  a  house  for  a  certain  sum,  to  be 
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paid  at  oertain  periods,  that  then  the  plaintiff  cannot  recover  under 
the  counts  in  his  present  declaration.    The  plaintiff  excepted. 

MarAn^  (Attorney-General,)  and  Johnson  for  the  plaintiff. 

Keyj  and  ShcMff^  for  the  defendant. 

Verdict  and  judgment  for  the  defendant.  The  plaintiff  appealed 
to  the  Gonrt  of  Appeals,  and  at  June  Term,  1804,  the  appeal  was 
argued  in  that  Court  by  the  same  counsel. 

For  the  appellant  it  was  contended  that  a  special  agreement  might 
be  given  in  evidence  on  general  counts;  for  which  were  cited,  Payne 
et  at.  vs.  Bacombj  Doug.  651 ;  Bull.  N.  P.  139 ;  Fitz.  302. 

For  the  appellee  it  was  contended,  that  if  there  be  a  special  agree- 
ment, it  must  be  declared  on,  and  if  declared  on,  must  be  proved; 
so  that  in  no  case  could  a  recovety  be  had  on  the  general  counts;  for 
which  were  cited,  Esp.  138;  Bull.  N.  P.  145;  Doug.  23;  2  Uast,  145; 
1  T.  R.  133. 

RuMSEY,  Ch.  J.  (Jones,  Potts  and  Dennis,  J.  concurring. 
Mackall,  J.  absent.)  In  this  cause  the  Court  of  Appeals  concur 
with  the  General  Court,  and  therefore  affirm  their  judgment. 

As  a  general  proposition,  we  think  the  law  declared  in  their   ^  ^  . 
direction  correct ;  but  we  are  of  opinion,  that  the  general  rule   **'^ 
admits  of  exceptions,  and  that  if  the  evidence  offered  on  the  part  of 
the  plaintiff  was  credited  by  the  jury,  that  it  brought  the  plaintiff's 
case  within  one  of  those  exceptions  to  the  general  rule. 

In  the  case  of  a  continuing  contract  as  the  original  contract  proved 
between  the  parties,  if  that  contract  had  not  been  waived,  and  a  new 
OBe  proposed  and  acceded  to,  the  plaintiff  could  not  support  a  gene- 
ral indebitatus  assumpsit;  but  if  the  waiver  of  the  original  contract 
had  appeared  to  the  jury,  and  the  second  contract  set  up  had  been 
proved  to  their  satisfaction,  to  wit,  the  covering  in  of  the  house, 
we  should  have  been  of  opinion,  that  after  the  completion  of  such 
second  contract  by  the  plaintiff,  if  that  was  the  case,  that  the  plain- 
tiff might  well  have  supported  his  general  indebitatus  assumpsit 
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The  State  vs.  Boone's  Executors. 

A  plea  of  plene  adminiatravit  cannot  be  withdrawn  at  the  trial  Court,  for 

the  purpose  of  pleading  ne  ungues  executor. 

Action  of  debt.  Defendants  pleaded  payment  and  plene  adminis- 
tra/vjt  Plaintiff  replied  the  general  replications,  and  issues  were 
joined,  and  the  cause  standing  for  trial  at  the  present  term, 

Oanttj  for  the  defendants,  moved  the  Court  to  permit  him  to  with- 
draw the  plea  of  plene  administratnty  for  the  purpose  of  pleading,  a 
plea  of  ne  unques  executors. 
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But  the  Court  refused  to^  give  the  leave,  or  permit  the  plea  to  be 
filed. 
Martin^  (Attorney-Greneral,)  for  the  State. 
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Bean's  Ex'r  vs.  Jenkins'  Adm'r. 

A  surety  in  a  testamentary  bond  is  not  a  competent  witness  in  behalf  of  the 

executor  in  a  suit  by  the  executor. 

Appeal  from  Frederick  County  Court  in  an  action  of  assumpsit. 
The  plaintiff  in  the  Court  below,  (the  present  appellant,)  at  the  trial 
offered  as  a  witness  one  Samuel  S.  Thomas,  to  whom  the  defendant 
objected,  as  interested  in  the  matter  in  dispute;  and  to  prove  this, 
offered  witnesses,  who  proved  that  the  plaintiff  had  declared  that  he 
had  farmed  the  books  of  accounts  of  his  testator  to  the  said  Thomas 
for  a  certain  sum  of  money,  and  that  the  said  Thomas  was  to  have 
all  the  profits  arising  from  the  books,  and  was  authorized  to  settle  the 
accounts  there  standing.  He  also  proved,  that  the  said  Thomas  was 
one  of  the  plaintiff's  securities  in  the  testamentary  bond,  and  that 
Thomas  had  said  he  had  in  his  possession  the  said  books  of  accounts, 
and  had  had  great  trouble  in  collecting  the  debts,  and  expected  to 
have  a  great  deal  more;  that  being  a  justice  of  the  peace,  where  the 
claims  were  within  a  magistrate's  jurisdiction,  he  issued  the  war- 
rants, tried  them  himself,  and  gave  judgments,  and  received  the 
money;  that  he  was  judge,  clerk  and  receiver;  that  he  had  takea 
the  goods  of  the  testator  at  the  appraisement,  and  had  sold  a  part, 
and  contracted  to  sell  the  residue;  that  he  had  made  himself  answer- 
able for  about  £1,700  of  the  testator's  debts;  but  that  the  goods  and 
debts  belonging  to  the  estate,  would  more  than  pay  that  sum,  and 
enable  him  to  make  something  clever. 

The  plaintiff  then  offered  in  evidence  a  release,  dated  the  24th  of 
November,  1798,  signed  and  sealed  by  the  said  Thomas,  releasing  to 
the  plaintiff  all  claims,  interest  and  demand,  which  he  had  or  might 
have  for  any  commission,  compensation,  or  reward  for  his  services, 
in  the  settlement  of  the  estate  of  the  said  Bean.  He  also  offered 
another  release,  dated  the  22d  of  March,  1800,  (the  time  of  the  trial,) 
signed  and  sealed  by  the  said  Thomas,  releasing  to  the  plaintiff  all 
interest,  claim  or  demand,  which  he  had  or  might  have  had  for  every 

^  matter  or  *  thing  touching  the  administration  of  the  estate  of 
M-9M3  ^i^Q  ^^i^  Bean,  and  irom  all  contracts  or  engagements  entered 
into  between  the  plaintiff  and  the  said  Thomas,  touching  the  d^bts 
due  the  said  estate,  and  from  aU  interest,  claim  and  demand,  which 
he  had  on  or  in  the  debts  due  the  said  estate,  or  any  of  them. 
Which  said  two  papers  were  proved  to  have  been  duly  executed  and 


SMOOT  vs.  BUNBUEY.— 1  H.  &  J.  89 

delivered  by  the  said  Thomas  to  the  plaintiff.  The  plaintiff,  before 
the  offering  the  said  two  papers,  objected  to  the  Court's  receiving 
any  evidence  of  the  declarations  of  the  said  Thomas,  to  disqualify 
him  from  being  sworn  in  this  cause  as  a  witness;  but  the  County 
Court  (Potts,  Ch.  J.)  overruled  the  plaintiff's  objection,  and  on  all 
the  evidence  determined  the  said  Thomas  to  be  an  interested  wit- 
ness, and  refused  to  suffer  him  to  be  sworn  to  the  jury.  The  plaintiff 
excepted;  and  the  verdict  and  judgment  being  for  the  defendant, 
this  appeal  was  prosecuted. 

The  General  Court  affirmed  the  judgment  of  the  County  Court. 
The  appellant  appealed  to  the  Court  of  Appeals,  and  the  judgment 
of  affirmance  was  affirmed  in  that  Court  at  November  Term,  1803. 

Skaaff^  for  appellant.    Mason^  for  appeUee. 


GBNEEAL  COUBT,  MAY  TEEM,  1801. 
Smoot's  Adm'r  vs.  Bunbuet's  Ex'r. 

A  probate  of  an  acconnt  under  the  Act  of  1729,  ch.  20,  omitting  to  state  that 
the  creditor  had  not  received  ^^any  security  '^  for  his  debt,  is  not  evi- 
dence under  that  Act.  (a) 

Appeal  from  Charles  County  Court  from  a  judgment  in  favor  of 
the  defendant,  the  present  appellee.  It  was  an  action  of  assumpsit 
for  sundry  articles  properly  chargeable  in  account.  The  account  ex- 
hibited commenced  the  15th  of  February,  1785,  and  ended  the  25th 
of  April,  1786.    General  issue  pleaded. 

The  plaintiff,  to  pi'ove  the  issue  on  his  part,  offered  in  evidence  to 
4ihe  juiy,  the  book  of  accounts  of  his  intestate,  containing  an  account 
against  the  defendant's  testator,  stated  in  page  31,  and  which  said 
•  book  of  accounts,  in  page  55,  contained  the  following  pro-  -  ^^ 
bate,  made  by  and  in  the  hand-writing  of  the  plaintiff's  in-  *••  ■ 
testate,  except  the  signature  of  the  justice,  viz:  "Charles  County, 
«.  August  27,  1785.  Then  came  Edward  Smoot  before  me,  one  of 
the  justices  of  the  peace  for  the  said  county,  and  made  oath  on  the 
Holy  £vaDgely  of  Almighty  Gk)d,  that  all  the  accounts  contained  in 
this  book,  iix>m  page  one  to  page  fifty-five,  are  just  and  true,  as  they 
are  and  stand  stated,  and  that  he  hath  not  directly  or  indirectly,  to 
the  best  of  his  knowledge,  received  any  part,  parcel,  or  satisfaction 
for  the  same,  more  than  the  several  credits  therein  given. 

"B.  FENDAI.L.*' 

To  which  book  of  accounts  and  probate  the  defendant  objected  as 
1^        not  being  competent  evidence  to  the  jury;  and  the  County  (3ourt 
(Stone,  Ch.  J.)  sustained  the  objection.    The  plaintiff  excepted,  and 

(a)  See  Evans  vs.  Bonner,  2  H.  &  McH.  377,  note. 
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the  verdict  and  judgment  being  for  the  defendant,  this  appeal  waa 
prosecuted. 

T.  Bucha/nan^  for  the  appellant. 

J.  Campbell  and  W.  Doraeyj  for  the  appellee. 

The  Greneral  Court  affirmed  the  judgment  of  the  County  Court. 


GENERAL  COURT,  MAT  TERM,  1801. 
DABNAI.L  VS.  Harbison. 

If  a  cauBe  be  under  notice  of  trial,  and  the  defendant  under  a  rule  to  em- 
ploy new  counsel,  and  a  copy  of  such  rule  be  served  on  bun,  the  Court 
will  enter  judgment  against  him,  if  he  does  not  appear  in  person,  or  by 
attorney,  though  the  rule  be  laid  at  the  same  term,  (a) 

This  cause  was  standing  under  notice  of  trial,  issue  being  joined^ 
and  a  rule  laid,  at  the  present  term,  on  the  defendant  to  employ  new 
1  Qfi  counsel,  his  •  former  cx)unsel  having  declined  the  practice  of 
**'^  the  law,  &c.  An  affidavit  of  the  service  of  a  copy  of  the  rule 
on  the  defendant  was  filed. 

Gookey  for  the  plaintiff,  moved  the  Court  for  trial  or  judgment  at 
the  present  term,  the  defendant  not  appearing  in  person,  or  by 
attorney. 

Ruled  ticcordingly. 

Johnson,  afterwards  appeared  for  the  defendant,  and  confessed 
judgment. 


GENERAL  COURT,  MAY  TERM,  1801. 
Wilson's  Ex'x  vs.  Rine. 

Whether  notes,  placed  by  a  testator  for  collection  in  the  hands  of  the  bus- 
band  of.  his  daughter,  were  intended  to  be  bequeathed  to  her  under  the 
following  clause,  viz.  ^^I  give  and  bequeath  unto  my  daughter,  all  the 
property  she  has  in  her  possession,  belonging  to  me,  of  every  description, 
at  the  time  of  my  decease  forever/^  Held^  that  it  was  the  province  of 
the  jury  to  determine  whether  by  the  will  and  evidence  in  the  cause, 
the  notes  were  intended  by  the  testator  as  the  property  bequeathed  to 
his  daughter. 

(a)  This  case  is  examined  in  R.  R.  Co.  vs.  Ritchie,  31  Md.  196,  where  it  was 
ruled  that  when  a  defendant  has  appeared  to  an  action  by  counsel,  and  filed 
pleas,  the  only  power  the  Court  can  exercise,  upon  his  failure  to  comply 
with  a  rule  to  employ  new  counsel,  is  to  authorize  the  plaintiff  to  proceed 
ex  parte. 
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A  general  legacy  does  not  vest  the  property  bequeathed  in  the  legatee,  with- 
out the  assent  of  the  executor,  and  the  executor  may  maintain  trover 
for  such  property  against  the  legatee. 

Whether  or  not  a  bequest  to  the  daughter  is  good  evidence  to  the  jury  in 
mitigation  of  damages  in  an  action  of  trover  by  the  executrix  against 
the  husband  of  the  daughter,  for  the  property  bequeathed,  if  there  is  no 
proof  of  an  assent  by  the  executrix  to  such  legacy. 

Appeal  from  Frederick  County  Court.    It  was  an  action  of  trover 
for  notes  or  single  bills.    The  general  issue  pleaded. 

1.  The  plaintiff,  (now  appellant,)  at  the  trial,  proved  that  the  notes 
mentioned  in  the  declaration  were  put  into  the  hands  of  the  defend- 
ant, (now  appellee,)  by  Jacob  Wilson,  the  plaintiff's  testator,  to  be 
collected  for  and  paid  over  to  him  the  testator.  That  the  plaintiff, 
after  the  death  of  the  testator  and  after  letters  testamentary  were 
granted  to  her,  and  before  this  suit  was  brought,  demanded  the  sSiid 
notes  from  the  defendant,  who  admitted  them  to  be  in  his  possession^ 
but  refused  to  deliver  them  np,  claiming  them  as  his  own  property, 
bequeathed  to  his  wife  Priscilla,  by  the  will  of  the  said  testator.  The 
defendant  proved,  that  on  the  16th  of  September,  1797,  the  testator 
declared  to  a  witness,  that  as  Priscilla,  the  wife  of  Bine,  (the  defend- 
ant,) was  his  only  daughter,  he  meant  to  do  for  her  all  he  conld,  or 
words  to  that  effect;  that  he  had  the  day  before  put  some  writings 
into  the  hands  of  the  said  Bine;  that  all  they  had  in  their  hands  was 
their  right  and  title;  that  he  meant  to  give  it  to  them,  as  the  wit- 
ness should  see,  bnt  that  he  had  not  so  told  his  son-in-law  and 
daughter;  that  it  was  his  intention  they  should  have  absolutely  all 
they  had  in  their  hands;  that  he  expected  to  set  out  for  Baltimore, 
where  he  •  lived,  the  next  day,  and  that  he  did  not  know  -  ^^ 
that  he  should  live  to  come  back;  if  he  did  not,  he  intended  **'^ 
to  give  them  all  they  then  had  in  their  hands;  and  if  he  did  come 
back,  he  would  do  more  for  them.  That  he  accordingly,  on  the  next 
day,  or  two  days  after,  did  go  from  Frederick  County,  where  this 
conversation  happened,  to  Baltimore,  and  there  died  in  the  month  of 
October,  1797.  The  defendant  then  offered  to  read  to  the  jury  the 
will  of  the  said  Jacob  Wilson,  the  testator,  which  was  duly  executed 
in  the  presence  of  two  witnesses,  and  proved  according  to  law,  to 
which  the  plaintiff  objected.  But  the  County  Court,  (Potts,  Ch. 
J.)  overruled  the  objection. 

2.  The  defendant  then  read  in  evidence  to  the  jury,  the  will  of  the 
said  Wilson,  dated  the  6th  of  October,  1797,  in  which  is  the  follow- 
ing bequests,  viz.  "I  give  and  bequeath  uiito  my  daughter  Priscilla,. 
all  the  property  she  has  in  her  possessiofi  belonging  to  me,  of  every 
description,  at  the  time  of  my  decease,  for  ever."  The  plaintiff 
then  prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jnry, 
that  by  the  said  will  the  notes  in  the  declaration  mentioned  were 
not  bequeathed  to  the  defendant's  wife.  The  County  Court,  (Potts, 
Ch.  J.)  refused  to  give  such  opinion  and  direction,  but  directed  the 
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jury,  that  it  was  their  province  to  determine,  whether  by  the  will 
aforesaid,  and  evidence  in  the  cause,  the  notes  in  the  declaration 
mentioned,  were  intended  by  the  testator  as  the  property  bequeathed 
to  the  wife  of  the  defendant  in  his  will. 

3.  The  ))lainti£r  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  unless  the  defendant  could  prove  an 
assent  on  the  part  of  the  executrix  to  the  legacy  bequeathed  to  the 
said  defendant's  wife,  that  in  that  case,  even  if  the  notes,  mentioned 
in  the  declaration,  were  bequeathed  to  the  defendant's  wife,  the 
said  notes  belonged  to  the  plaintiff;  and  that  the  said  bequest  to 
the  defendant's  wife  could  not  be  offered  in  evidence  to  the  jury 
in  mitigation  of  damages.  But  the  County  Court,  (Potts,  Ch.  J.) 
was  of  •  opinion,  and  so  directed  the  jury,  that  the  said 
^^y  bequest  to  the  defendant's  wife  was  good  evidence  to  the 
jury  in  mitigation  of  damages,  even  without  an  assent  by  the  exe- 
cutrix aforesaid  proved,  unless  the  plaintiff  could  prove  that  there 
were  debts  or  legacies  due  from  the  estate  of  said  Jacob  Wilson, 
deceased,  for  the  payment  and  satisfaction  of  which  there  was  not 
sufficient  property  of  the  deceased,  independent  of  the  debts  due 
by  the  notes  mentioned  in  the  declaration.  The  Court  further  directed 
the  jury,  that  upon  the  case  stated,  the  plaintiff  was  entitled  in  their 
verdict,  unless  the  defendant  shewed  a  property  in  the  notes  in  him 
derived  otherwise  than  under  the  will  aforesaid.  But  that  the 
several  pieces  of  evidence  offered  were  proper  to  be  considered  by 
them  in  ascertaining  the  damages  to  be  given  by  them  for  the  plain- 
tiff. The  plaintiff*  excepted,  and  the  whole  of  the  preceding  facts 
were  included  in  one  bill  of  exceptions.  Verdict  for  the  plaintiff", 
and  damages  assessed  to  542.  Os.  Id.  current  money.  The  principal 
sum  claimed  by  the  notes  was  181Z.  12s.  2d.  current  money,  besides 
interest,  the  plaintiff  therefore  appealed  from  the  judgment  ren- 
dered in  his  favor  upon  the  verdict,  to  this  Court. 

Mason  and  Slumff^  for  the  appellant. 

J.  Dorsey,  for  the  appellee. 

The  Greneral  Court  were  of  opinion,  that  the  assent  of  the  execu- 
trix was  necessary  to  vest  the  legacy  in  the  legatee,  Priscilla,  the 
wife  of  the  appellee,  and  that  proof  of  such  assent  ought  to  have  been 
adduced  to  the  jury;  and  that  the  Court  below  erred  in  not  giving 
the  direction  thereupon  prayed.  The  judgment  of  the  County  Court 
was  therefore  reversed,  and  the  record  ordered  to  be  remitted  with 
a  writ  of  procedendo. 
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« 

Wilson's  Ex'x,  use  Rnraj  tw,  Hammitt  et  aL 

The  legal  plaintiff  has  control  over  the  suit,  and  may  diBmiss  or  prosecute  it 
as  be  pleases,  unless  there  be  an  assignment,  &g.  (a) 

This  was  an  action  of  debt  in  Frederick  County  Court,  and  the 
following  statement  appeared  in  the  record  on  an  appeal  to  this 
Court.  The  plaintiff,  Mrs.  Wilson,  who  is  the  mother  of  the  defend- 
ant Hammitt,  the  principal  in  the  bond  on  which  the  suit  is  brought, 
by  J.  T.  Mason,  claiming  to  be  her  attorney,  came  into  the  County 
Coort,  and  denied  the  right  of  John  Rine,  the  person  for  whose 
use  the  said  suit  is  said  to  be  brought,  to  the  bond  upon  which 
it  is  brought  and  claimed  the  same  as  her  property,  and  alleged 
that  said  bond  had  never  been  assigned  to,  or  in  any  manner 
transferred  to  Rine;  and  Mrs.  Wilson,  by  her  said  attorney,  in 
open  Court,  ordered,  and  does  hereby  order  the  said  suit  to  be 
dismissed.  The  County  Court,  (Potts,  Ch.  J.)  refused  to  permit 
the  said  J.  T.  Mason  to  enter  his  appearance  to  the  said  suit  for 
the  purpose  expressed,  because  it  appeared  that  a  certain  J.  Dorsey, 
had  instituted  the  said  suit,  and  was  the  attorney  of  record  for  prose- 
cuting the  same,  and  still  claims  to  be  the  attorney  for  John  Rine, 
and  for  him  prosecutes  this  suit  in  the  name  of  Mrs.  Wilson,  with- 
out having  any  special  authority  &om  her ;  and  because  the  said 
Mason  was  one  of  the  .attorneys  of  record  for  the  defendants,  for 
defending  the  said  suit,  from  November  Term,  1791,  at  which  term 
the  defendants  appeared  and  gave  bail,  and  continued  as  one  of 
their  attorneys  of  record  for  the  purpose  aforesaid,  until  the  moment 
that  a  jury  was  directed  to  be  empannelled  for  the  purpose  of  try- 
ing the  issue  in  the  said  cause,  (March,  1800,)  when  the  said  Mason 
ordered  the  clerk  to  strike  out  his  appearance  for  the  defendants, 
and  to  enter  it  for  the  plaintiff,  Mrs.  Wilson,  and  to  strike  off  the 
action,  or  to  enter  his  order  fOT  discontinuing  the  same  of  record  in 
the  cause.  Verdict  and  judgment  for  the  plaintiff,  from  which  Mrs. 
Wilson  appealed  to  this  Court. 

•  Mason,  for  appellant,  produced  to  the  General  Court  a   -  . 
power  from  Mrs.  Wilson,  authorizing  him  to  appear  for  her,   ^^-^ 
&€.  and  the  Court  admitted  the  said  Mason  to  appear  for  her. 

The  General  Court  reversed  the  judgment  of  the  County  Court. 
Mason,  for  the  appellant,  issued  an  attachment  against  John  Rine 
for  the  costs  adjudged  on  the  reversal  of  the  judgment. 


(a)  See  Green  vs.  Johnson,  8  O.  &  J.  890;  Alex.  Br,  Stat.  292. 
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GENERAL  COURT,  MAT  TERM,  1801. 

« 

< 

Gbat  et  al.  vs.  Swan  et  al. 

The  shipper,  when  he  effects  insurance,  and  holds  the  policy,  in  case  of  loss 
must  first  have  recourse  to  the  underwriters  before  he  can  claim  from 
the  owner. 

The  sentence  of  an  Admiralty  Court  is  conclusiye  on  the  question  of  neutral- 
ity, if  it  plainly  appear,  or  can  be  inferred  from  the  sentence  that  such 
question  was  decided,  but  if  it  does  not  so  appear  it  is  not  conclusive* 

Assumpsit  for  goods  sold  and  delivered.  The  facts  were  these : 
The  defendants,  who  were  wholesale  merchants  residing  in  the  City 
of  Baltimore,  some  time  in  the  spring  of  the  year  1794,  by  their 
agent  Mr.  Carmthers,  of  London,  delivered  to  the  plaintiffs,  who 
were  merchants  residing  in  London  in  Great  Britain,  the  following 
orders,  viz.  <^  Schedule  of  linens,  &c.  to  be  shipped  by  Messrs.  Gray 
&  Freeman,  of  London,  on  account  and  risk  of  John  and  Joseph 
Swan,  of  Baltimore,  and  fully  insured  and  marked  HS.  No.  50,"  &c. 
[Here  follows  the  specification  of  the  quantity  and  quality  of  the 
goods.]  ^'  The  above  to  be  shipped  in  the  brig  Two  Brothers,  or 
first  American  vessel  for  Baltimore."  In  compliance  with  these 
orders  the  plaintiffs  on  or  about  the  3d  of  June,  1794,  shipped  the 
goods  mentioned  in  the  above  schedule,  on  board  the  brig  The 
Brothers,  to  the  address  and  for  account  and  risk  of  the  defendants; 
and  in  a  few  days  thereafter  effected  a  policy  of  insurance  on  the 
said  goods  to  their  full  value,  and  in  the  policy  warranted  the  brig 
to  be  American  property.  The  brig  was  afterwards,  in  the  due 
prosecution  of  her  voyage  from  London  to  Baltimore,  captured  by 
a  French  privateer,  called  Le  Ca  Ira,  and  carried  into  Saint  Bar- 

-^  tholomew's,  where  she  and  her  cargo  were  libelled  by  •  the 
*^*'  captors  in  the  Court  appointed  by  the  French  Republic,  for 
the  trial  of  prizes,  and  by  that  Court  adjudged  a  good  prize,  and 
directed  to  be  sold  for  the  benefit  of  the  captors,  which  said  adjudi- 
cation is  as  follows,^  to  wit:  ^'Extracts  from  the  minutes  of  the 
register's  office,  of  the  commission  appointed  for  the  trial  of  the 
prizes  made  by  the  privateer  Le  Ca  Ira:  In  the  name  of  the  French 
people,  to  all  those  who  these  presents  may  see,  greeting.  Examined 
by  us  Pierre  Bourdichon,  Claude  Beymond  Penicaud,  Jean  H.  Gas- 
sies,  and  Bernard  Golh,  judges  appointed  by  the  citizen  Hugues, 
commissary,  delegated  by  the  national  convention  for  the  windward 
Islands,  to  judge  definitively  the  prizes  made  by  the  privateer 
Le  Ca  Ira,  Captain  Paris,  and  particularly  the  brigantine  ^The 
Brothers,"  prizes  to  the  said  privateer.  The  papers  found  on  board 
the  said  vessel.  The  Brothers,  translated,  &c.  are  as  follows : 

1st.  A  passport  for  the  said  vessel,  dated  at  George-town,  Mary- 
land, the  6th  October,   1789.    A  recommendation  given  Captain 
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John  B.  Smith  by  the  plenipotentiary  of  the  United  States  of 
America  at  the  Court  of  Great  Britain,  in  order  that  he  be  not 
molested,  and  that  all  assistance  and  protection  be  granted  him — 
the  said  recommendation  dated  at  London  the  2d  of  June,  1794, 
and  to  be  in  force  for  the  time  of  six  months. 

Signed.  Thomas  Pinckney. 

2d.  A  passport  granted  the  said  vessel  The  Brothers  by  Thomas 
Pinckney,  minister  plenipotentiary,  and  Joshua  Johnson,  consul  of 
the  United  States  of  America,  dated  the  16th  April,  1793,  for  her 
voyage  from  Amsterdam  to  St.  Eustatia. 

3d.  An  invoice  dated  24th  May,  1794,  beginning  by  these  words — 
^-Account  of  merchandises  received  on  board  The  Brothers,  Gapt. 
John  B.  Smith,  (B.)  from  Baltimore  " — without  signature. 

4th.  Another  invoice  of  the  merchandises,  that  the  said  Gapt. 
says  belongs  to  him,  beginning  as  follows — <^  London,  17  June,  1794. 
Captain  J.  B.  Smith  bought  of  Sterling,  Hunters  &  Go."  &c.  &c. 

•  6th.  A  certificate  of  the  customs  of  London,  by  which  -  ^^ 
Cap.  John  B.  Smith,  and  Ghristopher  Whipple,  his  mate,  *** 
bind  themselves  not  to  laud  any  of  the  merchandises  in  any  of  the 
ports  of  England — dated  20th  June,  1794. 

6th.  Ten  bills  of  lading,  by  which  it  appears  that  merchandises 
were  shipped  at  London  for  America. 

7th.  A  bill  of  exchange  drawn  from  Maryland  on  the  28th  August, 
1793,  on  London,  in  favor  of  Jno.  B.  Smith,  (Gaptain,)  and  pro- 
tested at  London  13th  October,  1793. 

8th.  A* letter  conceived  in  these  words:  Sir,  you  will  be  pleased 
to  be  with  us  to-morrow  at  10  o'clock,  in  order  to  have  The  Brothers 
dispatched.  We  could  have  wished  to  have  seen  you  to-day,  as  we 
have  positive  orders  from  the  person  who  has  purchased  the  brigan- 
tiue.  We  are  somewhat  surprised  at  your  having  employed  other 
brokers.  (Signed,) 

January  22d,  1794.  Galdcleugh  &  Boyd. 

9th.  A  muster-roll  of  the  said  vessel,  without  date  or  signature, 
by  which  it  appears  that  the  said  vessel  sailed  from  London  for 
Baltimore,  and  from  thence  to  go  to  any  part  of  America,  to  take 
her  cargo  for  Europe.  The  interrogation  of  John  Harman,  sailor, 
on  board  the  vessel  taken  this  day,  all  the  other  documents  produced, 
having  heard  the  report  of  citizen  Bourdichon  one  of  the  judges. 
The  conclusions  of  the 'national  commissary  in  this  party  and  all 
considered.  We  say,  that  according  to  the  laws  of  the  State,  and 
especially  the  Ordinance  1681,  for  the  navy.  Article  3,  concerning 
prizes,  it  is  evident,  that  all  ships,  wherein  the  enemies  of  the  State 
are  concerned,  are  lawful  prizes,  since  that,  according  to  the  said 
Article,  it  would  authorize  the  capture  of  any  ship  whatever,  when 
she  was  loaded  with  effects  belonging  to  the  enemy  ^  the  capture 
is  then  more  valid  when  the  subject  of  a  State  at  war  is  co-proprietor 
of  the  vessel  captured,  which  is  proved  to  be  the  case  in  the  prize. 
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The  Brothers;  the  papers  prodaced  proving  that  she  has  a  co-pro- 
prietor in  London,  which  leaves  no  doubt  of  the  validity  of  the 
•  prize.  Considering  moreover,  that  the  captain's  papers  are 
'-^^  not  in  order,  the  muster-roll  he  has  produced  being  without 
date  or  signature,  (which  is  a  manifest  trespass  of  the  law,)  every 
thing  concurs  to  declare  lawful  the  aforesaid  prize  in  behalf  of  the 
concerned  in  the  privateer  Le  Ca  Ira,  who  is  the  captor  thereof. 
Therefore  we  declare  the  aforesaid  brigantine  The  Brothers,  together 
with  her  cargo  and  appurtenances,  to  be  the  right  and  lawful  prize 
of  the  aforesaid  privateer  Le  Ca  L*a,  who  is  the  captor  thereof. 
We  order  that  the  whole  be  sold,"  &c.  &c.  -^Done  at  Port  Liberty, 
in  the  Hall  of  the  Palace  of  Justice,  by  us  the  aforesaid  judges,  the 
23d  vendemaire,  in  the  afternoon,  third  year  of  the  French  Bepublic, 
one  and  indivisible.    Signed,"  &c.  &c. 

As  soon  as  the  plaintiffs  were  informed  of  the  capture  and  con- 
demnation of  the  vessel  and  cargo,  they,  on  behalf  of  the  defend- 
ants, made  a  demand  on  the  underwriters  for  payment  for  the  loss. 
The  underwriters  refused  to  pay ;  and  the  plaintiffs  having  waited 
till  the  expiration  of  the  time  limited  for  the  payment  of  the  goods, 
demanded  payment  from  the  defendants,  who  also  refused;  and 
this  suit  was  brought  to  recover  the  amount  as  charged  in  the 
invoice,  to  wit,  1,393/.- 28.  M.  sterling.  The  shipment  of  the  goods 
and  effecting  full  insurance,  agreeably  to  orders,  were  admitted  by 
the  defendants. 

Martin^  (Attorney-General,)  and  Harper^  for  the  defendants,  con- 
tended, and  it  was  so  proved  by  several  respectable  merchants 
examined  on  the  occasion,  that  by  the  usage  of  trade  the  shipper, 
when  he  effects  insurance  and  holds  the  policy,  is  bound,  in  case  of 
loss,  in  the  first  instance  to  have  recourse  to  the  underwriters,  and 
cannot  claim  from  the  merchant  here  till  he  has  taken  all  legal 
measures  to  recover  from  the  underwriters,  and  has  failed;  that  in 
this  case  the  plaintiffs  were  the  holders  of  the  policy,  and  it  does 
not  appear  from  any  thing  before  the  Court,  that  they  have  taken 
any  legal  measures  to  enforce  the  payment  of  the  policy,  and  there- 
fore could  not  at  this  time  maintain  their  action  for  the  value  of 
the  goods  against  the  defendants. 

Key  and  Brice^  for  the  plaintiffs. 

Martin^  (Attorney-General,)  and  Harper^  in  reply,  admitted  that  a 
condemnation  by  an  Admiralty  Court,  that  the  vessel  captured 
"  was  enemy's  proi)erty,"  however  false  in  fact,  was  nevertheless 

-  ^  conclusive  •  evidence  against  all  the  world  of  that  fact.  But 
*^  ■  that  in  this  case  the  decree  did  not  state,  as  the  ground  of 
decision,  that  the  vessel  was  enemy's  property,  nor  was  it  necessarily 
to  be  inferred  from  any  thing  in  the  decree  that  such  was  the 
ground  of  the  condemnation.  The  Court  only  stated  the  evidence 
produced,  but  drew  no  conclusion  from  it.    That  the  evidence  was 
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sot  snch  as  to  authorize  this  Court  to  determine  on  what  grounds 
the  Admiralty  Court  adjudged  the  vessel  a  good  prize. 

The  Coubt  adopted  the  arguments  of  the  counsel  of  the  defend- 
ants, and  thought  the  sentence  of  the  Admiralty  Court  read  in  this 
eaose,  was  too  ambiguous  and  obscure  to  enable  them  to  ascertain, 
with  sufficient  precision,  on  what  ground  the  decree  was  founded ; 
enough  did  not  appear,  to  satisfy  them  that  the  sentence  proceeded 
on  the  ground  of  the  brig's  being  enemy's  property,  of  course  there 
was  no  breach  of  warranty ;  and  the  Court  were  of  opinion,  from 
what  appeared  in  the  trial,  that  the  underwriters  were  answerable, 
and  that  the  plaintiffs,  as  holders  of  the  policy,  by  the  usage  of  trade, 
most  have  recourse  to  them  in  the  first  instance. 

After  this  opinion  was  given,  the  plaintiff 's  counsel  thought  it  best 
to  saffer  a  non-suit. 

Cases  cited  in  the  argument.  Park  on  Insur.  358,  360,  and  the 
eases  there  cited ;  Calvert  and  BovilLf  7  T.  R.  523 ;  Oeyer  vs.  Aguilar, 
1  T.  jB.  681. 


GENERAL  COURT,  MAY  TERM,  1801. 
Smith  vs.  Williamson. 

B^t  of  poBflesBion  only,  is  necessary  to  support  an  action  of  replevin,  (a) 
A  father  is  the  natural  guardian  of  his  children,  and  where  they  have  no 

other  guardian,  may  maintain  repleyin  for  their  personal  property,  (b) 
This  he  may  do,  though  the  children  be  females,  and  upwards  of  sixteen 

and  under  twenty-one  years  of  age,  at  the  time  the  property  is  taken 

from  them,  or  at  the  institution  of  the  suit, 
limitations  in  replevin  cannot  be  taken  advantage  of  unless  pleaded. 

Appbal  from  a  judgment  in  an  action  of  replevin  for  slaves,  ren- 
dered in  Calvert  County  Court,  for  the  plaintiff  below.  The  re- 
plevin was  issued  on  the  17th  •  of  October,  1799,  and  the  -  -  ^ 
defendant  pleaded  the  general  issue  pleas.  l^cf 

1.  The  plaintiff  below,  (the  present  appellee,}  at  the  trial,  proved 
that  William  Lyles  was  in  1779,  the  owner  of  the  slaves  mentioned 
in  the  declaration.  That  his  daughter  Elizabeth  intermarried  with 
the  plaintiff  in  that  year,  and  that  Lyles  gave  said  slaves  to  his 
daughter,  upon  her  marriage.  That  about  the  year  1782,  the  plain- 
tiff reconverted  the  slaves  to  Lyles.  That  in  the  month  of  May, 
1783,  Lyles  gave  the  slaves  to  the  children  of  the  plaintiff  by  said 
Elizabeth  his  daughter,  to  wit :  Elisha,  Martha  and  Eleanor  ^  that 

(a)  See  CuUum  vs.  Bevans^  6  H.  &  J.  469;  Lamotte  vs.  Wimer,  51  Md.  548; 
Iron  Co.  vs.  TOghman,  18  Md.  74. 

(b)  See  Alex.  Br.  Stat.  4ft9^74. 

7  1  H.  &  J. 
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thereupon  the  said  slaves,  were  for  five  years  in  the  possession  of  the- 
plaintiff,  as  the  father  and  natural  guardian  of  his  said  children;, 
and  that  after  the  death  of  Elizabeth,  the  plaintiff's  wife,  which 
happened  in  1788,  Lyles  took  the  negroes  again  into  his  possession, 
and  retained  them  until  the  time  of  his  death  in  1790;  that  during 
this  last  period,  Lyles,  from  bis  own  confession,  was  to  pay  the  sum 
of  31.  a  year  to  the  plaintiff  for  the  use  of  his  said  children,  as  a 
hire  for  the  negroes,  and  had  admitted  that  they  were  the  property 
of  the  said  children.  The  plaintiff  also  proved,  that  in  1790*  he 
claimed  the  said  negroes  of  the  executrix  of  Lyles,  and  that  the  exe- 
cutrix and  the  plaintiff  agreed  to  refer  the  dispute  or  claim  to  the 
negroes  to  arbitrators;  that  accordingly  an  agreement  to  that  effect 
was  drawn,  but  not  executed,  and  nothing  farther  was  done  between 
them.  That  said  executrix,  and  those  claiming  under  her,  retained 
possession  of  the  negroes  from  the  death  of  Lyles  until  the  institution 
of  the  present  action.  Whereupon  the  defendant  prayed  the  opinion 
of  the  Court,  and  their  instruction  to  the  jury,  that  if  they  should 
be  of  opinion,  from  the  evidence  offered,  that  the  negroes  mentioned 
in  the  declaration  were  the  slaves  and  property  of  the  children  of 
the  plaintiff  at  the  time  this  action  was  instituted,  that  then  the 
plaintiff  was  not  entitled  to  recover;  and  that  their  verdict  should 
be  for  the  defendant.  But  the  County  Court,  (Stone,  Ch.  J.)  refused 
-  -  to  give  that  opinion  and  instruction.  But  directed  the  jury, 
**"  •  that  if  they  found  that  the  plamtiff  had,  at  the  time  of 
bringing  this  action,  and  hath  the  right  to  the  possession  of  the 
negroes  mentioned  in  the  declaration,  that  he  can  recover  in  this 
action ;  and  if  the  jury  find  that  the  said  negrOes  were  and  are  the 
property  of  the  infant  children  of  the  plaintiff  as  aforesaid,  and  that 
no  other  person  was  or  is  guardian,  or  had  the  care  and  custody  oi 
the  said  children,  and  their  property,  that  then  the  plaintiff,  being 
the  natural  guardian  of  the  said  children,  may  maintain  this  action. 
The  defendant  excepted. 

2.  The  defendant  then  offered  evidence  to  prove,  that  the  said 
Martha,  one  of  the  said  children  of  the  plaintiff,  was  dead,  and  that 
she  died  in  1791 ;  and  that  the  said  Eleanor,  another  of  the  said 
children,  was  bom  about  the  year  1780,  and  that  the  said  Elisha,  the 
other  of  the  said  children,  was  bom  about  the  year  1788.  Where- 
upon the  defendant  prayed  the  opinion  of  the  Court  and  their  in- 
stmction  to  the  jury,  that  if  they  were  of  opinion,  from  the  evidence 
offered,  that  the  said  Eleanor  was  upwards  of  sixteen  years  of  age 
at  the  time  this  action  was  brought,  that  in  such  case  the  plaintiff* 
was  not  entitled  to  recover  in  this  cause.  But  the  County  Court, 
(Stone,  Ch.  J.)  refused  to  give  the  opinion  as  prayed;  but  wa«  of 
opinion,  and  so  directed  the  jury,  that  if  they  found  that  the  Raid 
Martha  was  dead,  and  that  she  died  in  the  year  1 791,  and  that  the 
said  Eleanor  was  not  sixteen  years  of  age  when  the  taking  of  the 
negroes  aforesaid  happened,  nor  twenty -one  years  of  age  when   this 
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action  was  broaght,  and  that  the  said  Elisha  was  not  sixteen  years 
of  age  when  this  action  was  brought,  that  the  plaintiff  may  well 
maintain  his  action.    The  defendant  excepted. 

3.  The  defendant  gave  in  evidence  to  the  jury,  that  in  1793,  Mary 
Lyles,  the  executrix  of  William  Lyles,  was  in  the  actual  possession 
of  the  negroes  mentioned  in  the  declaration;  that  in  that  year  she 
sold  the  said  negroes  to  the  defendant  for  the  sum  of  £50;  that  the 
purchase  money  was  paid  for  the  said  negroes  by  the  •  de-  -  ^ 
fendaiit;  that  from  the  year  1793  to  the  issuing  of  the  writ  in  *  ^^ 
this  cause,  the  defendant  was  in  the  actual  adversary  possession  of 
the  said  negroes,  claiming  them  and  using  them  as  his  own;  and 
that  during  all  that  time  the  plaintiff  in  this  action  was  not  under 
any  of  the  savings  mentioned  in  the  third  section  of  the  Act  of 
Assembly,  entitled,  "An  Act  for  limitation  of  certain  actions,  for 
avoiding  suits  at  law,"  passed  in  the  year  1715,  ch.  23.  Whereupon 
the  defendant  prayed  the  opinion  of  the  Court,  and  their  instructions 
to  the  jury,  that  if  they  should  be  of  opinion,  from  the  evidence 
offered,  that  the  defendant  had  been  in  the  actual  adversary  posses- 
sion of  the  said  negroes  by  the  purchase  aforesaid,  from  the  year 
1793  to  the  issuing  of  the  original  writ  in  this  cause,  that  during  all 
that  time  the  defendant  resided  in  Calvert  County  in  this  State,  and 
that  during  the  time  aforesaid,  the  plaintiff  was  resident  in  this 
State,  and  was  not  under  any  of  the  disabilities,  and  did  not  prove 
himself  under  any  of  the  savings  mentioned  in  the  Act  of  Assembly 
aforesaid,  that  then  the  plaintiff  was  not  entitled  to  recover  in  this 
action.  But  the  County  Court,  (Stone,  Ch.  J.)  refused  to  give  the 
opmionand  direction  as  prayed;  but  was  of  opinion,  and  so  directed 
the  jury,  that  inasmuch  as  the  Act  of  Limitations  is  not  pleaded  in 
this  cause,  that  the  adversary  possession  aforesaid  of  the  defendant 
is  no  bar  to  the  plaintiff  in  this  action.  The  defendant  excepted. 
Yerdicts  and  judgment  being  for  the  plaintiff,  the  defendant  appealed 
to  this  Court. 

Oantt^  for  appellant. 

Kiltiy  and  Johnson^  ibr  the  appellee. 

The  General  Court  affirmed  the  judgment  of  the  County  Court, 
concurring  with  that  Court  in  the  opinions  expressed  in  all  the  bills 
of  exceptions. 


•  COUET  OF  CHANCERY,  JUNE  TEEM,  1801.      151 
Conway  ef  al  vs.  Green's  Adm'r. 

One  of  the  repreeeatatives  of  a  deceaBed  person  may  support  a  bill  in  equity 
against  the  adniinistrator  for  his  share  of  the  intestate's  estate,  (a) 

(a)  See  Hammond  vs.  Hammond,  2  Bl.  316. 
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An  administrator  or  executor  cannot  purchase  at  his  own  sale. 

The  Orphans'  Court  having  ratified  such  sale,  does  not  preclude  the  Ck>urt 

of  Chancery  from  setting  it  aside,  (b) 
Could  the  Orphans'  Court,  before  the  Act  of  1798,  ch.  101,  set  aside  a  sale 

where  the  executor  or  administrator  acted  fraudulently,  &c,'^ 

Bill  filed  for  an  account  of  an  intestate's  personal  estate,  to  be 
distributed  among  his  legal  representatives. 

The  questions  in  this  case  were  two.  Ist.  Whether  one  of  the 
representatives  of  a  person  deceased  could  support  a  bill  in  equity 
against  the  administrator  for  his  share  of  the  intestate's  estate? 
And  2nd.  Whether  a  purchase  made  by  the  administrater  at  his 
own  sale,  under  an  order  of  the  Orphans'  Court  was  not  void! 

1.  For  the  defendant  it  was  contended,  on  the  first  question,  that 
an  administrator  stands  in  the  same  relative  situation  to  the  repre- 
sentatives of  his  intestate,  that  all  trustees  do  to  those  interested  in 
the  trust;  and  that  in  the  last  case  it  was  settled  that  all  must  join 
in  a  suit  against  the  trustee.  For  which  were  cited,  1  P.  Wms.  428, 
429;  1  Vern.  110;  1  Eq.  Ca.  Ah.  72;  Nelson's  Cha.  Rep.  243. 

2.  On  the  second  question,  that  the  rule  of  equity,  prohibiting 
trustees  to  purchase  at  their  own  sale,  was  confined  to  sales  volun- 
tarily made  by  them.  But  that  whatever  that  rule  might  be,  it  could 
not  apply  to  this  case,  since  this  purchase  had  been  confirmed  by  the 
Orphans'  Court  in  the  settlement  made  there  by  the  defendant — ^That 
Court  having  competent  jurisdiction  for  that  purpose. 

Hanson,  C.  The  first  question  is,  Whether  or  not  there  are  suffi- 
cient parties? 

The  Chancellor  conceives  that  there  are.  Margaret  Conway,  and 
the  other  complainants,  could  not  compel  the  rest  of  the  representa- 
tives to  join  them  as  complainants.  Why  should  they  make  defend- 
ants of  them,  when  from  them  they  are  to  seek  no  relief?  In  fact, 
the  Chancellor  considers  a  representative,  entitled  to  a  distributive 
share,  on  a  footing  with  a  legatee.  No  *  reason  ap])ear8  to  him 
*  ^'^  wherefore  a  cause  may  not  be  decided  between  one  such  repre- 
sentative and  the  administrator,  as  well  as  between  one  legatee  and 
an  executor.  Why  shall  this  Court  adopt  rules  which  must  inevita- 
bly bring  on  it  the  charge  of  oppression  ?  Why  make  parties  of 
persons  who  do  not  wish  to  complain,  and  who  have  nothing  demanded 
from  them? 

There  being  competent  parties,  the  next  question  is,  whether  the 
complainants  have  shewn  themselves  entitled  to  relief? 

The  Chancellor  earnestly  wishes  it  understood,  that,  in  his  opinions 
no  rule  of  this  Court,  adopted  for  the  prevention  of  fraud,  ought  to 
be  relaxed;  but  that,  on  the  contrary,  rules  against  fraud  ought  to  be 


(b)  See  WiUiams  vs.  Marshall^  4  G.  &  J.  876;  Eichdberger  vs  Hawthorne y 
88  Md.  588;  Alex.  Br.  Stat.  590. 
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as  strict  as  possible.  He  has  known  more  than  one  instance  where 
a  trustee  has  openly  parehased,  and  there  was  no  reason  to  doabt  the 
fairness  of  his  conduct,  and  yet  this  Court  would  not  ratify  the  sale. 
It  would  not  establish  a  precedent,  for  this  plain  reason,  that,  if  such 
sales  were  allowed,  there  would  be  practiced  frauds  impossible  to  be 
detected,  as  indeed  are  more  than  nine  in  ten  of  the  frauds  which  are 
perpetrated.  There  is  even  a  stronger  reason  for  not  permitting  an 
executor  or  administrator  to  purchase,  than  for  preventing  a  trustee 
appointed  by  this  Court,  or  by  the  deed  of  an  individual.  An  execu- 
tor or  administrator,  under  the  laws  existing  at  the  time  of  the  sale 
by  the  defendant,  had  everything  in  his  own  hands.  It  is  by  no  means 
admitted,  that  the  Orphans'  Court  could  legally  set  aside  a  sale, 
although  perhaps  some  Orphans'  Courts  exercised  such  a  power.  It 
seems  to  the  Chancellor,  that  before  the  adoption  of  the  new  testa- 
mentary system,  (1798,  ch.  101,)  the  Orphans'  Court  on  application, 
had  only  a  power  of  directing  a  sale,  and  that  if  in  making  the  sale, 
the  executor  or  administrator  acted  fraudulently,  or  betrayed  his 
sacred  trust,  the  relief  was  to  be  sought  only,  as  it  is  in  the  present 
case,  in  the  Court  of  Chancery.  He  conceives  then,  that  the  settle- 
ment of  the  Orphans'  Court  ought  not  to  preclude  the  complainants 
from  the  relief  they  pray  for  by  their  bill.  And  even  if  the  Orphans' 
Court  •  had  the  power  of  setting  aside  the  sale,  it  does  not  ^  ^q 
follow  that  this  Court  lost  its  jurisdiction.  There  is  no  doubt  '-^^ 
that  the  defendant  at  his  own  sale  purchased  to  a  large  extent;  and 
that  the  prices  were  far  below  the  appraisement.  The  former  circum- 
stance was  sufficient  without  the  latter.  But  it  is  even  proved  that 
the  property  was  not  distributed  into  lots,  so  as  to  make  it  likely  to 
sell  advantageously.  There  are  other  circumstances  which  it  is  not 
necessary  to  mention. 

Decreed,  that  the  defendant  account,  &c.  That  he  be  charged  for 
the  personal  estate  according  to  the  appraisement,  &c. 

Ridgely^  for  complainants.    Shaaff^  for  defendant. 


GENERAL  COURT,  (E.  S.)  SEPT.  TERM,  1801. 
•  Lowes  m,  Holbeook. 

A  conveyance  for  a  moiety  of  the  land  for  which  an  action  of  trespass  q.  c. 
/.  is  brought,  permitted  to  be  read  in  evidence,  before  it  was  proved  that 
the  grantor  therein  had  a  right  to  convey.  The  Court  will  direct  the 
jury,  in  caae  it  is  not  afterwards  s)iewn  that  he  had  such  right,  that  such 
conveyance  is  not  evidence. 

It  must  appear  on  the  face  of  the  return  to  a  commission  to  mark  and  bound 
lands,  that  sufficient  notice  had  been  given  by  the  commissioners  to  the 
parties  interested,  (a) 


(a)  See  Weema  vs.  Dianey^  4  H.  &  McH.  105,  note  (&.) 
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A  witness  cannot  declare  in  evidence  anything  which  was  taken  down  in 
writing,  as  the  deposition  of  a  witness  sworn  before  him,  as  a  commis- 
sioner to  mark  and  bound  lands,  inasmuch  as  the  deposition  itself  would 
be  better  evidence,  (a) 

A  commission  to  mark  and  bound  lands,  and  the  return  thereof,  permitted 
to  be  read  in  evidence,  although  five  years  has  not  elapsed  since  the 
recording  thereof,  to  have  what  weight  the  jury  think  it  deserves,  but 
is  not  conclusive  evidence. 

A  verdict  may  be  given  in  evidence  to  have  its  weight  with  the  jury,  but  it 
is  not  conclusive  evidence. 

Trespass  q.  c.f.  upon  a  tract  of  land  called  Dispense."  The  defend- 
ant pleaded  non  cuL  and  issue  was  joined.  The  question  of  dispute 
between  the  parties  was  the  true  location  of  the  tract  of  land  called 
Dispense. 

1.  The  plaintiff  at  the  trial  offered  in  evidence  a  deed  from  George 
and  Leah'Oale  for  a  moiety  of  the  tract  of  land  called  Dispense, 
without  previously  shewing  their  title  to  the  land.  The  defendant 
objected  to  the  reading  of  the  deed  in  evidence,  until  the  plaintiff 
had  shewn  that  the  grantors  had  a  right  to  convey,  because  it  wan 
irrelevant  to  the  cause. 

The  Cotjbt  determined,  that  the  deed  might  be  read  to  the  jury, 
but  that  the  plaintiff  must  shew  that  the  grantors  had  a  right  to 
1 RA  inake  the  conveyance,  or  •  the  Court  would  direct  the  jury  that 
*  Y^  the  deed  was  not  evidence. 

2.  The  plaintiff'  offered  in  evidence  the  record  of  depositions  taken 
under  a  commission  issued  to  perpetuate  the  bounds  of  land,  agree- 
ably to  the  Act  of  1723,  ch.  8.  The  defendant  objected  to  the  read- 
ing of  the  same,  because  it  did  not  appear  on  the  face  of  the  record, 
(and  no  other  evidence  was  offered,)  that  the  commissioners  acting 
under  the  commission,  had  ^'  affixe<l  public  notes  at  the  parish  church," 
&c.  agreeably  to  the  proviso  contained  in  the  fourth  section  of  the 
Act  of  1723,  ch.  8.  The  plaintiff's  counsel  replied,  that  as  the  com- 
mission, under  which  the  depositions  offered,  were  taken,  was  issued 
at  the  instance  and  on  the  part  of  the  defendant's  ancestor,  under 
whom  he  claimed,  the  defendant  was  therefore  estopped  from  any 
objections  to  them,  although  they  might  not  appear  on  the  face  of 
them  to  be  strictly  regular. 

The  Goubt  determined  that  inasmuch  as  the  requisites  of  the  Act 
of  Assembly  had  not  been  complied  with,  the  depositions  could  not 
be  received  in  evidence.  , 

,  3.  The  defendant  produced  a  witness,  who  had  been  a  commis- 
sioner for  the  purpose  of  taking  depositions  under  a  commission 
issued  at  the  instance  of  the  defendant  to  perpetuate  the  bounds  of 


(a)  See  Nelm  vs.  Smith,  4  H.  &  McH.  241. 


M'OAUSLAND  vs.  WALLER.— 1  H.  &  J.  103 

his  land,  bat  which  commission,  or  the  depositions  taken  therennder, 
had  never  been  recorded,  (by  means  of  a  caveat  entered  in  the  Gonnty 
Coart  for  that  purpose,)  to  prove  certain  matters  which  came  to  the 
knowledge  of  the  said  witness  by  means  of  the  depositions;  and  he 
was  asked  to  inform  the  jury  anything  which  he  might  have  heard 
respecting  the  head  of  a  certain  creek,  while  acting  as  a  commis- 
sioner as  aforesaid.  The  plaintiff  objected  to  this  testimony,  as 
being  only  a  circuitous  mode  of  giving  the  depositions  in  evidence, 
which  not  being  recorded,  were  now  void. 

•  The  Court  determined  that  the  evidence  was  not  admis-  -mmm 
sible,  and  refused  to  let  the  witness  declare  any  thing  which  1^^ 
was  taken  down  in  writing  as  the  deposition  of  any  witness  sworn 
before  him  as  a  commissioner,  inasmuch  as  the  deposition  itself 
would  be  better  evidence. 

4.  The  plaintiff  offered  in  evidence  the  proceedings  under  a  com- 
mission for  marking  and  bounding  the  lands  in  question,  under 
the  Act  of  1786,  ch.  33,  which  commission  had  been  issued  and 
executed  at  the  instance  of  the  plaintiff,  and  to  which  the  defendant 
had  entered  himself  as  defendant  on  the  commission,  but  that  five 
years  had  not  expired  since  the  execution  and  return  of  the  said 
commission.  The  defendant  objected  to  the  reading  of  the  said 
^x)mmission,  and  the  proceedings  thereunder,  in  evidence  to  the  jury, 
because  the  Act  of  1786,  ch.  33,  s.  5,  did  not  contemplate  such  a 
commission  being  evidence,  until  five  years  had  elapsed  after  the 
recording  the  return  to  the  commission ;  and  that  it  had  never  been 
determined  that  a  commission  under  that  Act  could  be  read  in  evi- 
dence until  the  five  years  expired,  when,  it  was  admitted,  it  became 
conclusive. 

The  Court  determined  that  the  commission  and  return  were 
admissible  evidence  to  go  to  the  jury  to  have  what  weight  the  jury 
might  think  it  deserved ;  but  that  it  was  not  conclusive  evidence. 
That  a  verdict  might  be  given  in  evidence,  to  have  i6s  weight  with 
the  jury,  but  it  was  not  conclusive.    Verdict  for  the  plaintiff. 

Martifij  (Attorney-General,)  Keyj  and  DashieU^  for  the  plaintiff. 

Hammondy  Harper^  and  J.  Bayly^  for  the  defendant. 


•  GEIifEKAL  COURT,  (E.  8.)  SEPT.  TERM,  1801.    166 
M'Causland  vs.  Waller,  »p.  ha.  of  Lewis. 

BaU  to  be  discharged  from  a  scire  facias^  on  motion,  when  the  principal  has 

been  released  under  a  bankrupt  law. 

Scire  Facias  to  the  present  term,  on  a  judgment  rendered  in 
this  Court  against  the  principal. 
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J.  Bayly,  for  the  defendant,  produced  a  certificate  of  the  discharge 
of  Philo  Lewis,  under  the  banknipt  law  of  the  United  States,  and 
moved  that  the  defendant  might  be  discharged  from  the  scire  faeioM 
as  special  bail  of  the  said  Lewis,  inasmuch  as  he  could  not  arrest 
the  principal,  and  surrender  him  in  consequence  of  the  said  certificate. 

The  GOubt  thought  it  sufficient,  and  discharged  the  bail. 
BtMiUj  tor  the  plaintiff. 


GENERAL  COURT,  OCTOBER  TERM,  1801. 
M'DONOUGH  V8.  Tbmpleman. 

Where  the  agent  of  a  corporation  contracted  in  his  own  name,  under  seal, 
with  another  i)er8on,  but  it  was  stated  in  the  body  of  the  contract  that 
the  agent  acted  in  behalf  of  the  corporation,  it  was  held  that  he  was  not 
personally  liable,  (a) 

This  was  an  action  of  covenant.  The  declai^ation  stated,  that  by 
certain  articles  of  agreement  had,  made,  concluded  and  agreed  upon, 
at,  &c.  on  the  10th  of  January,  1797,  between  one  Edward  Burrows, 
of  the  City  of  Washington,  for  and  on  behalf  of  the  said  M'Donough, 
by  the  name  of,  &c.  of  the  one  part,  and  the  said  Templeman,  in 
behalf  of  The  George-Town  Bridge  Company,  of  the  other  part; 
which  said  articles  of  agreement,  sealed  with  the  seal  of  him  the 
said  Templeman,  the  said  M'Donough  brings  here  into  Court,  the 
date  whereof  is  the  day  and  year  aforesaid  and  is  in  the  words  fof- 
lowing,  to  wit:  "It  is  agreed  this  10th  d^  of  January,  1797,  between 
Edward  Burrows  of  the  City  of  Washington,  in  behalf  of  Maurice 
James  M'Donough  of  (ybarles  County,  of  the  one  part,  and  John 
Templeman  in  behalf  of  the  George-Town  Bridge  Company,  of  the 
other  part,  that  the  said  Edward  Burrows  doth  hire  unto  the  said 
1  R»y  John  T€(faipleman,  for  the  •  use  of  the  said  Bridge  Company, 
•*^  ■  seven  slaves,  named  as  follows,  to  wit:  Jem,  &c.  belonging  to 
the  said  M'Donough,  from  the  date  hereof  until  the  25th  of  Decem- 
ber next  ensuing;  and  the  said  John  Templeman  doth  agree  to  pay 
for  each  of  the  said  slaves,  from  the  date  hereof  until  the  said  25th 
of  December  next  ensuing,  sixty  dollars,  together  with  giving  them 
sufficient  board,  lodging,  clothing,  and  necessary  medicine,  and  other 
attendance  during  sickness.  The  said  John  Templeman  doth  further 
agree  to  send  off  the  said  slaves  at  the  expiration  of  the  said  term, 
in  good  clothing,  and  to  allow  Bob  two  and  a  half  days  four  times 
in  the  year,  to  go  to  see  his  wife;  the  said  sum  of  420  dollars  to  be 
paid  by  the  said  John  Templeman  unto  the  said  Maurice  James 


(a)  Affirmed  in  Key  vs.  ParnJiam^  6  H.  &  J.  421.     Of.  Sumwalt  vs.  Ridgely^ 
20  Md.  107;  Haile  vs.  Pierce,  32  Md.  827. 
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M'DoQoagh,  or  his  order,  on  the  said  25th  of  December  next,  with- 
out any  deduction  for  board  or  other  articles,  or  for  lost  time,  &c. 
In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands, 
and  affixed  their  seals,  the  day  and  year  first  above  written. 
<< Signed,  sealed  and  delivered,         Edwd.  Bubbows,  (l.  s.) 
in  the  presence  of  John  Templeman,  (l.  s.)'' 

Walter  /Smtt/i." 
Averment — ^That  the  negro  slaves  were  delivered,  &c.  and  that 
the  sum  of  420  dollars  was  due  and  unpaid,  &c.    The  defendant 
demurred  generally  to  the  declaration,  to  which  there  wa«  a  joinder. 

The  Oeneral  Court  overruled  the  demurrer,  and  gave  judgment 
for  the  plaintiff.  The  defendant  brought  a  writ  of  error,  and  the 
proceedings  were  removed  to  the  Court  of  Appeals. 

Mas&nj  for  the  plaintiff  in  error,  contended  that  the  contract  in 
this  case  was  a  contract  with  The  George-Town  Bridge  Company^ 
and  that  Templeman,  the  plaintiff  in  error,  'was  not  answerable 
in  his  individual  capacity.  The  corporation  cannot  act  except  by 
an  individual,  and  if  such  individual  is  to  be  held  responsible  in 
his  private  capacity,  there  would  be  no  person  who  would  act  for 
the  corporation.  Janes  vs,  Le  Tonibe^  3  Dall.  Rep.  384;  Macbeath  vs. 
Haldimandy  1  T.  R.  172;  Thomas  vs.  Bishop^  2  Stra.  955.  In  Unwin 
vs.  Wolseley^  1  T.  R.  674,  it  was  adjudged,  that  a  servant  of  the 
crown,  contracting  by  deed  on  account  ♦  of  government,  was  -  _^ 
not  personally  answerable;  and  that  such  was  the  law,  whether  '-^^ 
the  contract  was  by  deed  or  parole.  So  in  the  case  of  Hddgson  vs. 
Dexter  J 1  Cranchj  345. 

Buckananj  for  the  defendant  in  error.  Admitting  all  the  author- 
ities cited  by  the  counsel  on  the  other  side  to  be  law,  yet  the  judg- 
ment of  the  General  Court  ought  to  be  affirmed.  Two  exceptions 
are  taken  to  that  judgment.  1st.  That  Templeman  is  not  personally 
responsible ;  and  2nd.  That  McDonough  is  not  a  proper  party  to  the 
suit. 

1.  The  Act  incorporating  The  George-Town  Bridge  Company, 
authorises  the  stockholders  to  meet  and  elect  three  directors  to  man- 
age the  concerns  of  the  company.  It  is  a  corporation  aggregate. 
The  company  may  act  by  their  directors,  or  they  may  contract  by  an 
agent.  It  does  not  appear  that  Templeman  was  their  agent,  or  had 
authority  to  act  for  them.  He  describes  himself  as  the  agent ;  but 
he  expressly  stipulates  that  he  will  pay  the  money  for  the  hire  of  the 
slaves.  Janes  vs.  Le  Tambe^  3  DaU.  Rep.  384,  <loes  not  differ  from  the 
case  of  Ma4^beath  vs.  Haldimand^  1  T.  R.li2;  Thomas  vs.  Bishop^  2 
fitra.  955;  Hodgson  vs.  Dexter,  1  Cranch,  345,  is  perfectly  consonant 
to  the  case  of  Macbeath  vs.  HaJdimand.  A  corporation  aggregate 
can  make  no  contract  except  under  its  corporate  seal,  or  by  an  agent 
acting  under  a  power  of  attorney,  under  the  seal  of  the  corporation. 
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Com.  IHg.  tit.  Franchise^  12, 13, 14;  Harg.  Co.  Lit.  94  b;  Wooderson^ 
€.  493;  1  Bac.  Ah.  507;  1  F.  Wma.  656;  Ld.  Raym.  1418;  2  East^  142. 

Upon  a  conveyaDce  of  lands  with  a  warranty,  though  the  grantee 
does  not  sign,  yet,  as  the  name  of  the  grantee  is  in  the  body  of  the 
deed,  and  the  covenant  is  made  to  him,  he  may  sue  and  recover  upon 
the  warranty,  if  it  be  violated. 

Masorif  in  reply. 

The  Court  of  Appeals,  at  June  Term,  1804,  reversed  the  judgment 
of  the  Greneral  Court,  being  of  opinion  that  the  plaintiff  in  error  acted 
as  the  agent  of  The  George-Town  Bridge  Company,  and  did  not  by 
the  contract  make  himself  personally  responsible. 
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If  in  debt  on  judgment,  the  record  of  the  judgment  agrees  with  the  decla- 
ration, it  is  sufficient,  on  a  plea  of  nvl  tid  record,  though  by  the  book 
of  costs,  it  appears  that  in  the  said  judgment,  there  has  been  a  mistake 
in  the  amount  of  costs  for  which  the  judgment  was  rendered. 

Debt  upon  a  judgment  obtained  in  this  Coort  for  damages  and 
costs.  The  defendants  relied  apon  the  plea  of  nul  del  record.  The 
record  book,  in  which  the  judgment  is  recorded,  and  upon  which  this 
action  is  founded,  was  brought  into  Court,  and  it  appeared  that  the 
judgment  therein  entered  wa«  for  the  precise  ^amount  of  damages 
and  costs  as  mentioned  in  the  declaration  in  this  cause.  But  by  the 
book  of  costs  also  produced,  in  which  the  taxation  of  the  paiticulars 
of  the  costs  was  made,  it  appeared,  that  in  the  addition  thereof  there 
was  a  mistake  of  a  dollar  less  than  the  true  amount.  In  the  docket 
entry  of  the  action  and  judgment,  the  amount  of  the  costs  is  the 
same  as  mentioned  in  the  record  of  the  judgment,  and  as  declared 
for  by  the  plaintiff. 

Key  and  Shaaff^  for  the  plaintiff. 

Martin^  (Attorney-General,)  Ridgely^  Mason  and  W.  Dorsey^  for  the 
defendants. 

For  the  plaintiff  it  was  contended:  1.  That  if  the  error  was  mate- 
rial, and  could  have  been  amended  on  amotion  to  the  Court  at  which 
the  judgment  was  rendered,  it  was  now  too  late  for  the  defendants 
to  take  advantage  of  it,  since  the  judgment,  as  actually  rendered, 
agreed  with  the  one  declared  on.  But  that  as  the  error  was  benefi- 
cial to  the  dei'endants,  they  could  not  have  had  it  amended.  For 
which  were  cited,  1  L.  Raym.  594 ;  5  Com.  Dig.  301 ;  Cro.  Car.  437 ; 
and  1  Vent.  GO. 

2.  That  if  the  error  was  a  material  one  the  plaintiff  could  amend 
his  writ  and  declaration,  not  under  the  Act  of  Assembly,  but  under 
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the  English  Statutes,  14  Edwd.  Ill,  ch.  6 ;  8  Hen.  YI,  eh.  12,  and  eh. 
15.  For  which  were  cited,  1  Bac.  Ab.  90,  96 ;  1  Com.  Dig.  337 ;  8  Co. 
156;  Oilb.  Eis.  Com.  PleWj  86, 94;  and  the  following  cases  in  the  late 
Provincial  Court,  and  in  this  Court,  E<mn  vs.  BickettSy  April  Term, 
1770,  Beintzell  •  vs.  NeaUj  October  Term,  1793,  and  Cawood  vs.  -  ^ - 
Oreen,  October  Term,  1794.  That  it  was  not  too  late  to  amend  '•^^ 
after  ntU  tiel  record  pleaded,  cited  1  Bac.  Ab.  107, 108;  2  Stra.  846, 
954;  Ld.  Raym.  669. 

The  General  Court  determined  that  there  was  a  sufficient  record 
of  the  judgment  declared  upon,  and  directed  the  judgment  to  be 
entered  for  the  debt  demanded,  together  with  damages,  (being  the 
interest,)  and  costs. 

The  defendants  appealed  to  the  Court  of  Appeals,  but  at  Novem- 
ber Term,  1803,  they  dismissed  their  appeal. 
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A  writ  will  be  issued  from  the  Court  of  Chancery  to  compel  the  justices  of 
the  County  County  to  sign  and  seal  a  bill  of  exceptions  tendered  to 
them,  (a) 

A  bill  of  exceptions  may  be  taken  to  the  opinion  of  the  Court  on  any  ques- 
tion decided  relative  to  the/practice  adopted  therein. 

The  County  Court  refused  to  receiye  the  plaintiffs^  declaration  at  the  fourth 
term,  and  to  lay  a  rule  on  the  defendant  to  plead  at  that  or  the  succeed- 
ing term,  and  wholly  refused  to  continue  the  cause;  on  api>eal,  reversed. 

Can  a  writ  of  procedendo  be  awarded  in  any  case  except  where  there  has 
been  a  jury  trial,  and  a  reversal  on  a  bill  of  exceptions? 

Appeal  from  Charles  County  Court.  In  this  case  the  plaintiffs 
in  the  Goonty  Conrt,  (the present  appellants,)  tendered  a  bill  of  excep- 
tions to  that  Conrt,  to  be  signed  and  sealed,  which  the  justices  refused 
to  do;  whereupon  the  plaintiffs  obtained  out  of  the  Court  of  Chan- 
cery a  compulsory  writ,  commanding  the  justices  to  sign  and  seal  the 
said  bill  of  exceptions.  See  the  writ  in  2  Hair.  Unt.  675.  The  bill 
of  exceptions  was  accordingly  signed  and  sealed,  and  the  whole  pro- 
ceedings, on  the  appeal  of  the  plaintiffs,  were  transmitted  to  this 
Court }  whereby  it  appears  that  the  plaintiffs,  (the  appellants,)  insti- 
tuted their  action  on  the  case  in  the  County  Court  to  March  Term, 
1798,  and  that  the  defendant  at  that  term  appeared  in  proper  person, 
gave  special  bail,  and  imparled.  That  at  the  next  term,  August,  1798, 
the  parties  again  appeared,  and  a  further  imparlance  was  granted  to 
the  defendant.  At  the  next  term,  March,  1799,  the  case  was  con- 
tinued by  consent  of  the  parties,  and  by  order  of  the  Court,  until 

(a)  Recognized  in  N&ibit  vs.  Dallam,  7  G.  &  J.  508,  and  in  Marsh  vs.  Hand^ 
35  Md.  126.    See  Alea\  Br.  Stat.  133;  2  Poe  Pldg.  310,  311. 
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August  Term,  1799,  when  they  again  appeared,  and  the  plaintifis 
filed  their  declaration  and  cause  of  action,  and  moved  the  Court  for 
a  rule  upon  the  defendant  to  answer  thereto,  agreeably  to  the  rules 
^  ^^  of  •  the  Court;  but  the  Court  refused  to  grant  such  rule.  The 
loo  plaintiffs  then  moved  the  Court  for  a  rule  upon  the  defendant 
to  answer  by  the  next  term  of  the  Court;  but  this  the  Court  also 
refused  to  grant,  or  to  take  any  other  order  of  and  upon  the  premises. 
The  action  was  then  by  virtue  of  the  Act  of  Assembly  discontinued. 

The  bill  of  exceptions  tendered  to  the  Court  by  the  plaintiffs^ 
attorney,  and  afterwards  signed  ,and  sealed  by  the  justices  in  obedi- 
ence to  the  command  of  the  aforesaid  writ  from  the  Court  of  Chan- 
cery, stated  that  'Hhe  plaintiffs  by  their  counsel,  on  the  23rd  of 
August,  1799,  during  the  sitting  of  Charles  County  Court,  at  that 
term,  filed  with  the  clerk  of  the  said  Court,  the  account  of  the  plain- 
tiffs against  the  defendant,  and  also  the  following  declaration  in  the 
above  cause,  viz.  [Here  follows  the  declaration,]  which  the  plaintiflb 
by  their  counsel,  on  the  30th  of  August  in  the  year  aforesaid,  and 
during  the  sitting  of  the  Court  at  the  said  term,  prayed  the  Court  to 
receive  as  their  declaration  in  the  said  cause;  but  the  Court  refused 
to  receive  the  same,  and  also  refused  to  rule  the  defendant  to  plead 
during  the  said  term,  or  by  the  plea  day,  or  by  any  other  time;  and 
altogether  denied  a  continuance  of  the  said  cause,  although  requested 
by  the  counsel  for  the  plaintiffs  to  continue  it;  and  likewise  refused 
to  make  any  other  order,  and  directed  the  said  clerk  not  to  make 
any  entry  which  might  prevent  a  discontinuance,  although  the  coun- 
sel for  the  plaintiffs,  at  the  time  of  tendering  the  declaration  afore- 
said, offered  and  declared  himself  willing  to  submit  to  any  terms  the 
Court  might  think  proper  to  impose,  either  to  obtain  a  trial,  or  a 
continuance.  To  which  conduct  and  opinion  of  the  Court  the  plain- 
tiffs by  their  counsel  excepted,  &c. 

Buchanany  for  the  appellants. 

Chapman,  for  the  appellee. 

The  General  Court  reversed  the  judgment  of  the  County  Court, 
and  remitted  the  record  with  a  writ  of  procedendo^  &c. 
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The  time  when  a  deed  was  recorded  is  a  matter  of  fact  to  be  determined  l>y 
the  jury.    And  when  possession  has  been  held  under  an  ancient  deed, 
the  jury  ought  to  presume  that  it  was  recorded  within  the  time  limited. 
y  law.  (a) 


(a)  See  Lloyd  vs.  Gordon,  2  H.  &  McH.  157,  note;  Burke  vs.  Joe,  6  G.  &  J. 
186;  Shilhnecht  vs.  Eastburii,  2  6.  &  J.  115. 
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A  deed  for  a  moiety  of  a  tract  of  land,  describing  it  also  by  courses  and  dis- 
tances, *will  convey  only  so  much  of  the  land  as  is  included  within  the 
courses,  although  the  same  may  be  less  than  a  moiety  of  the  tract,  (a) 

When  a  defective  deed  has  been  located  on  the  plats,  evidence  of  possession 
under  the  same  is  admissible,  although  particular  places  of  possession 
are  not  located,  (b) 

An  ancient  deed,  not  recorded  in  the  county  where  the  land  lies,  is  admis- 
sible in  evidence,  without  proof  of  its  execution,  if  possession  has  been 
held  under  it.  When  possession  has  been  held  under  a  deed,  the  jury 
ought  to  presume  livery  of  seisin  of  the  land,  (c) 

Ancient  bonds  of  conveyance  admitted  in  evidence  upon  proof  of  the  hand; 
writing  of  the  deceased  witness  thereto. 

A  deed,  although  located  on  the  plats  by  the  wrong  name,  may  be  read  in 
evidence. 

Evidence  as  to  where  a  tree  stood  is  not  admissible,  unless  the  place  be 
located  on  the  plats,  (d) 

Deeds  are  acknowledged  and  recorded  only  by  virtue  of  the  Act  of  Assem- 
bly; and  a  copy  of  a  deed  not  required  by  law  to  be  recorded  is  inad- 
missible in  evidence.     ^ 

When  a  deed  has  not  been  recorded  within  the  tune  limited  by  law,  a  copy 
thereof  is  not  admissible  as  proof  of  the  original  deed. 

A  misrecital  of  a  deed  as  to  its  date  is  not  material. 

When  the  grantee  in  a  defective  deed  is,  at  the  time  of  the  execution  thereof, 
in  possession  of  the  land, under  a  bond  of  conveyance,  such  deed  might 
operate  to  convey,  as  a  release,  the  fee  to  the  g^ntee,  and  a  subsequent 
deed  from  the  grantor  to  another  person  would  be  inoperative. 

But  such  defective  deed  will  not  oi)erate  as  a  deed  of  bargain  and  sale,  so 
as  to  affect  the  title  of  such  other  person,  unless  he  had  notice,  Ac.  (e) 

A  deed  recorded  under  a  decree  of  Chancery  has  the  same  force  as  if  it  had 
been  recorded  in  time,  as  against  all  persons  not  within  the  exception 
contained  in  the  Act  of  Assembly.  (/) 

Defendants  in  an  action  of  ejectment,  after  having  taken  a  joint  defence, 
are  not  permitted,  at  the  trial,  to  sever  their  defence,  (g) 

If  the  adversary  possessions  of  the  defendant  are  not  located  on  the  plats, 

no  evidence  can  be  g^ven  of  them. 
The  record  of  an  ancient  deed,  which  appeared  not  to  have  been  signed  by 

the  grantor,  but  which  was  acknowledged  by  him,  admitted  in  evidence. 
Where  A.  has  been  in  possession  of  land,  for  upwards  of  forty  years,  under 

a  deed  to  him  from  B.  a  copy  of  an  ancient  deed,  not  enrolled  in  time, 

from  C.  to  B.  for  the  same  land,  though  misrecited  in  the  deed  from  B. 

to  A.  with  the  rent  roll,  entries,  &c.  are  evidence  sufficient  for  the  jury 

to  presume  and  find  a  deed  from  G.  to  B.  [h) 


(a)  See  Norns  vs.  Pottee,  4  H.  <fe  McH.  838. 
(6)  Cited  in  Oreenleaf  vs.  Birth,  5  Peters,  186. 
{cj  See  Matthews  vs.  Ward,  10  G.  &  J.  448. 

(d)  Cited  in  the  opinion  of  Dorset,  J.  in  Funk  vs.  Hughes,  5  Gill,  825,  q,  v. 

(e)  See  Hftrdy  vs.  Summers,  10  G.  &  J.  816;  Baynard  vs.  Norris,  5  G.  468; 
Hudson,  vs.  Warner,  2  H.  &  G.  415;  Pri4X  vs.  McDonald,  1  Md.  408. 

(/)  Approved  in  Pfeaff  vs,  Jones,  50  Md.  272. 

(g)  See  Rev.  Code,  Art.  64,  sees.  16, 17.  ' 

(h)  Cf.  Lannay  vs.  WUsan,  80  Md.  551. 
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A  copy  of  a  deed,  not  enrolled  in  time,  made  by  a  clerk  undex;  his  seal  of 
office,  is  entitled  to  no  more  credit  than  a  copy  taken  by  a  private  person. 

A  judgment  entered  on  a  verdict  for  the  plaintiff  in  ejectment,  for  land 
described  as  beginning  at  a  point,  (not  located  on  the  plats,)  to  be  found 
by  running  a  certain  line,  &c.  being  for  land  not  described  by  any  par- 
ticular location  on  the  plats,  but  which  was  included  within  the  plain- 
tiff ^s  pretensions,  (a) 

Ejectment  for  a  tract  of  land  called  Yates  his  Forbearance,  lying 
in  Baltimore  County.  The  declaration  contained  seven  separate 
demises,  viz:  from  Charles  Carroll,  of  Carrollton,  for  one-flfth, 
Nicholas  CarroU,  one-fifth,  Daniel  Carroll,  of  Duddington,  one-fifth, 
Robert  Carter,  one-fifth,  Abraham  Yan  Bibber,  one-tenth,  Isaac  Van 
Bibber,  one-fiftieth,  and  William  Smith,  four-fiftieths.  The  defend- 
ants took  defence  on  warrant  for  all  the  lands  within  the  lines  of 
The  United  Friendship,  as  located  in  two  ways  by  the  surveyor,  as 
the  pretensions  of  the  defendants,  on  the  plots  returned  in  the 
cause.    The  cause  came  on  for  trial  at  May  Term,  1801. 

The  Plaintiff's  Title. 

(A)  Patent  gianted  to  George  Yate  on  the  20th  of  July,  1684,  for 
a  tract  of  land  called  Yates  his  Forbearance,  containing  770  acres, 
more  or  less. 

(B)  Will  of  George  Yate,  dated  the  6th  of  June,  1691,  by  which 
he  devised  the  said  land  to  his  two  sons,  George  and  John,  in  fee 
as  tenants  in  common. 

•  (C)  Deed  from  George  Yate,  (the  son,)  to  John  Israel, 
■■  *^  dated  the  6th  of  July,  1712,  for  his  one  moiety  or  half  part 
of  the  said  land  as  above  devised,  which  moiety  is  described  by 
courses  and  distances,  and  stated  as  containing  ^382  acres.  The  time 
when  the  deed  was  recorded  is  not  mentioned. 

(D)  Deed  from  John  Yate  to  Joshua  Sewell,  dated  the  1st  of  July, 
1710,  for  100  acres,  part  of  the  said  tract,  described  by  courses  and 
distances. 

(E)  Deed  fi*om  John  Yate  to  Bobert  Chapman,  dated  the  5th  of 
March,  1715,  for  100  acres  more  or  less,  of  the  said  tract,  described 
by  courses  and  distances.  The  time  when  the  deed  was  recorded  is 
not  mentioned. 

(F)  Deed  from  John  Yate  to  John  Israel,  dated  the  29th  of  Novem- 
ber, 1715. 

(G)  WiD  of  John  Israel,  dated  the  13th  of  January,  1723,  whereby 
he  devised  385  acres  of  the  said  tract,  purchased  of  George  Yate, 
and  182  acres  thereof  purchased  of  John  Yate,  being  the  remainder 
of  Yate's  Forbearance,  to  his  sons  John  Lacon  Israel,  Gilbert  Talbot 
Israel  and  Robert  Israel,  in  fee,  as  tenants  in  common. 


(a)  See  Hammond  vs.  Norris,  2  H.  &  J.  149. 
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(H)  Deed  from  John  Lacon  Israel  to  George  Buchanan,  dated  the 
7th  of  July,  1731,  for  151  acres,  the  easternmost  part  of  the  said  tract 
of  land. 

(I)  Deed  from  Greorge  Buchanan  to  Doctor  Charles  Carroll,  dated 
the  11th  of  April,  1732,  for  the  said  151  acres  of  land. 

(J)  Bond  from  John  Lacon  Israel  to  John  Hurd,  dated  the  24th  of 
December,  1730,  covenanting  to  convey  to  the  said  Hurd  100  acres  of 
land  out  of  the  said  tract. 

(K)  Assignment  of  the  said  bond  from  John  Hurd  to  Benjamin 
Tasker  and  Company,  dated  the  25th  of  February,  1745. 

(L)  Bond  from  John  Hurd  to  Benjamin  Tasker  and  Company, 
dated  the  26th  of  March,  1747,  reciting  the  above  bond  and  assign- 
ment, and  covenanting  to  deliver  up  to  the  said  Tasker  &  Co.  pos- 
session of  the  said  100  acres  of  land  on  the  10th  of  December,  1749. 

•  (M)  Deed  from  John  Lacon  Israel  to  Benjamin  Tasker  ^ 
and  Company,  dated  the  15th  of  June,  1750,  for  the  said  100  *** 
acres  of  land,  which  the  said  Israel  had  covenanted  to  convey  to 
John  Hurd  by  bond,  which  had  been  assigned  by  the  said  Hurd  to 
the  said  Tasker  &  Go.  This  deed  was  recorded  in  the  records  of 
Anne  Arundel  County,  on  the  15th  of  June,  1750,  and  afterwards  by 
decree  of  the  Chancellor  recorded  in  the  records  of  the  General  Court 
on  the  18th  of  December,  1794. 

(S)  Deed  from  Gilbert  Talbot  Israel  to  Doctor  Charles  Carroll, 
dated  the  26th  of  June,  1732,  for  all  the  lands  devised  to  the  said 
Gilbert  by  his  father. 

(O)  Deed  from  Robert  Israel  to  Charles  Carroll  and  Company, 
dated  the  26th  of  August,  1743,  for  all  the  lands  devised  to  the 
said  Robert  by  his  father,  covenanted  to  be  275  acres  of  Yates  his 
Forbearance. 

(P)  Deed  from  Robert  Chapman,  (son  and  heir  of  Robert,)  to 
Daniel  Dulany  and  Company,  dated  the  23d  of  December,  1749,  for 
100  acres  of  the  said  tract  of  land. 

(Q)  Deed  from.  Joshua  Sewell  to  Richard  Colegate,  dated  the  12th 
of  November,  1716,  for  100  acres,  part  of  the  said  tract,  described  by 
courses  and  distances. 

(R)  Will  of  Richard  Colegate,  dated  the  8th  of  August,  1721, 
devising  the  said  100  acres  to  his  son  Richard  Colegate,  and  to  his 
heirs  in  tail. 

(S)  Common  Recovery  suffered  by  Richard  Colegate  in  the  Pro- 
vincial Court  at  October  Term,  1735,  docking  the  estate  tail  on  the 
said  100  acres  of  land. 

(T)  Deed  from  Richard  Colegate  to  Charles  Carroll  and  Com- 
pany, dated  the  29th  of  October,  1735,  for  the  said  100  acres  of  land. 

(U)  Deed  from  Doctor  Charles  Carroll  to  Benjamin  Tasker,  Charles 
Carroll,  Esquire,  Daniel  Dulany,  and  Daniel  Carroll,  of  Duddington, 
dated  the  25th  of  September,  1733,  conveying  sundry  tracts  of 
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land,  and  amongst  others  the  land  in  question,  to  be  held  by  all  the 
above  persons  in  company,  &c. 

(V)  WiU  of  Charles  Carroll,  Esquire,  dated  the  19th  of  June,  1780, 

"I  *Vi\  ^®^^^S  ^^^  P^"^  ^^  *^®  ®^^^  *^^*  *  ^^  ^^^^  *^  ^^s  8^"  Charles 
•^  ■  ^  Carroll,  of  Carrollton,  one  of  the  lessors  of  the  plaintiflF. 

(W)  Wai  of  Charles  Carroll,  of  Duddington,  [son  and  heir  of 
Daniel  Carroll,  of  Duddington,]  dated  the  12th  of  March,  1768,  de- 
vising his  part  of  the  said  land  to  his  son  Daniel  Carroll,  of  Dudding- 
ton, another  of  the  said  lessors. 

(X)  Evidence,  that  Doctor  Charles  Carroll  departed  this  life,  leav- 
ing Charles  Carroll,  Barrister,  his  heir  at  law. 

(Y)  Will  of  Cliarles  Carroll,  Barrister,  dated  the  7th  of  August, 
1781,  devising  his  part  of  the  said  land  to  Nicholas  Carroll,  another 
of  the  said  lessors. 

(Z)  Will  of  Benjamin  Tasker,  Junior,  dated  the  5th  of  October, 
1760,  devising  all  his  lands  to  his  father,  Benjamin  Tasker. 

(AA)  Will  of  Benjamin  Tasker,  dated  the  15th  of  February,  1766, 
devising  that  all  his  lands  be  sold  by  Ann  Ogle,  Christopher  Lowndes 
and  Robert  Carter,  or  the  survivor  of  them. 

(BB)  Deed  Irom  Ann  Ogle  and  Robert  Carter  to  Daniel  Dulany, 
dated  the  14th  of  September,  1770,  for  the  said  part  of  the  said  land, 
which  was  devised  to  be  sold  by  the  said  Tasker. 

(CC)  Deed  from  Daniel  Dulany  to  Robert  Carter,  another  of  the 
said  lessors,  dated  the  2d  of  December,  1786,  for  the  last  above  men- 
tioned part  of  the  said  land. 

(DD)  Will  of  Daniel  Dulany,  (named  in  the  deed  from  Doctor 
Charles  Carroll,)  dated  the  26th  of  February,  1752.  In  this  will  no 
mention  is  made  of  the  land  in  dispute,  nor  is  there  any  residuary 
devise.  [It  appears  that  on  the  26th  of  November,  1759,  Walter 
Dulany  conveyed  to  Daniel  Dulany  all  his  the  said  Walter's  un- 
divided moiety  or  half  part  of  and  in  a  fifth  part  or  share  of  and  in  a 
certain  Iron  Works,  commonly  called  The  Baltimore  Iron  Works, 
and  all  lands,  &c.  belonging  to  the  said  company,  &c.  That  on  the 
said  26th  of  November,  1759,  Daniel  Dulany  conveyed  to  Walter 
Dulany  one  moiety,  or  full  half  part  of  all  his  the  said  Daniel's 
^  right  and  interest  •  in  the  said  Iron  Works,  lands,  &c. 
*  • '^  reciting  in  the  said  deed,  that  the  honorable  Daniel  Du- 
lany, deceased,  being  seised  and  possessed  of  one-fifth  part  or 
share  of  the  said  Iron  Works,  &c.  conveyed  his  said  fifth  part  or 
share,  and  everything  thereunto  belonging,  to  his  sons,  the  said 
Daniel  and  Walter,  for  and  in  consideration  of  the  natural  love  and 
affection,  &c.  That  the  said  Daniel  and  Walter,  the  sons,  in  virtue 
of  the  said  conveyance,  actually  entered  and  became  seised,  &c. 
That  the  said  Walter  had  executed  a  deea,  bearing  even  date  with 
this  deed,  conveying  to  the  said  Daniel  in  fee  simple,  all  his  the  said 
Walter's  undivided  moiety  or  half  part  of  the  said  fifth  part  or 
share  in  the  said  Iron  Works,  to  the  intent  and  purpose  that  the 
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legal  right  in  the  said  whole  fifth  part  or  share  of  the  said  Iron 
Works  might  be  ve«t«d  in  the  said  Daniel,  in  order  that  by  the 
operation,  vigor  and  effect  of  the  said  deed,  and  also  of  these  presents, 
a  partition  or  division  might  result,  take  place  and  be  effectuated, 
and  all  right  of  accretion  or  survivoi-ship  be  prevented  or  destroyed 
between  the  said  Daniel  and  Walter,  in  respect  of  their  interest, 
part  or  share,  in  the  said  Iron  Works,  both  real  and  personal,  &c.] 
(EE)  Deed  from  Daniel  Dulany,  son  and  devisee  in  the  will  of  the 
said  Daniel  above  mentioned,  to  his  son  Daniel  Dulany,  dated  the 
16th  of  September,  1772,  for  one-tenth  part  or  share  of  the  lands, 
&c.  belonging  to  the  Baltimore  Company. 

{FF)  Evidence,  that  the  lands  conveyed  by  the  last  mentioned 
deed  were  confiscated  to  the  State  as  British  jjroperty. 

(GG)  Evidence,  that  Walter  Dulany,  son  and  devisee  in  the  will 
of  the  said  Daniel  above  mentioned,  died  inte^itate,  and  left  a  son 
and  heir  named  Daniel,  and  that  the  lands  which  descended  to  the 
last  mentioned  Daniel,  from  his  said  father,  were  also  confiscated  to 
the  State  as  British  property. 

(HH)  Deeds  from  the  Chancellor,  acting  on  behalf  of  the  State, 
to  Abraham  Van  Bibber,  another  of  the  said  lessors,  one  dated  the 
5th  of  February,  1787,  and  *  the  other  dated  the  19th  of  Sep-  ^ 
tember,  1792,  for  one-half  of  one-tenth  of  the  said  lands  con-  *  • -* 
fiscated  as  aforesaid,  as  the  property  of  the  said  Daniel  Dulany,  of 
Daniel,  and  for  one-half  of  one-tenth  of  the  said  lands  confiscated  as 
the  property  of  Daniel  Dulany,  of  Walter. 

(11)  Deed  from  the  Chancellor  as  aforesaid,  to  Isaac  Van  Bibber, 
another  of  the  said  lessors,  dated  the  11th  of  October,  1792,  for  one- 
fifth  of  one-tenth  of  the  said  lands,  confiscated  as  the  property  of 
Daniel  Dulany,  of  Walter. 

(JJ)  Deed  from  the  Chancellor  as  aforesaid,  to  William  Smith, 
the  other  of  the  said  lessors,  dated  the  12th  of  December,  1792, 
for  ibur-fifths  of  one-tenth  of  the  said  lands,  confiscated  as  last  afore- 
said. 

(KK)  Deed  from  George  Yate  to  Thomas  Cockey,  dated  the  23d 
of  August,  1726,  for  144  acres  of  the  tract  of  land  called  Forbear- 
ance, and  all  his  the  said  George's  right,  &c.  as  eldest  son  of  his 
father,  or  under  and  by  virtue  of  his  father's  will,  &c. 

(LL)  Deed  from  Thomas  Cockey  to  Daniel  Dulany,  Benjamin 
Tasker,  Junior,  Charles  Carroll,  Esquire,  Doctor  Charles  Carroll,  and 
Charles  Carroll,  son  and  heir  of  Daniel  Carroll,  of  Duddington,  dated 
the  29th  of  December,  1748,  for  140  acres  more  or  less,  part  of  Yates 
his  Forbearance,  described  by  courses  and  distances. 

(MM)  Deed  from  John  Lacon  Israel  to  Charles  Carroll,  Esquire, 
Benjamin  Tasker,  Charles  Carroll,  son  of  Daniel,  Charles  Carroll, 
Banister,  Daniel  Dulany,  and  Walter  Dulany,  dated  the  17th  of  Sep- 
tember, 1761,  (reciting  the  former  deed  to  Tasker,  which  by  mistake 
was  recorded  amongst  the  records  of  Anne  Arundel  County,)  con- 
8  1  H.  &  J. 
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veying  the  same  100  acres,  which  had  been  covenanted  to  be  con- 
veyed to  Hurd,  &c. 

Bills  of  Exceptions,  &c. 

1.  The  defendants  objected  to  the  deed  (C)  from  George  Yat«  to 
John  Israel  being  read  in  evidence  to  the  jury,  it  not  appearing  that 
the  same  wa«  recorded  within  the  time  limited  by  law,  and  there 
being  no  evidence  presented  or  offered  to  the  Court  or  jury  that 
^  ^  *  the  said  John  Israel,  or  those  claiming  under  him,  ever  did 
■■  ••'  possess  or  hold  any  land  in  virtue  of  or  under  that  deed. 

Chase,  Ch.  J.  (Duvall  and  Done,  J  J.  concurring.)  The  Court 
are  of  opinion  that  the  time  of  recording  the  deed  is  a  matter  of  fact 
to  be  decided  by  the  jury;  and  if  it  appears  to  them  that  the  posses- 
sion of  the  land  mentioned  in  the  deed  has  been  held  according  to 
the  deed,  the  jury  may  and  ought  to  presume  the  said  deed  was  re- 
corded within  the  time  limited  by  law;  and  on  that  ground  the 
Court  admit  the  copy  of  the  deed  to  be  read  to  the  jury,  subject  to 
the  future  direction  of  the  Court  in  case  such  possession  is  not 
proved.    The  defendants  excepted. 

2.  The  defendants  prayed  the  opinion  of  the  Court  and  their  direc- 
tion to  the  jury,  that  the  deed  (C)  from  George  Yate  to  John  Israel 
is  only  competent  to  convey  so  much  of  the  land  called  Yates  his 
Forbearance,  being  the  land  mentioned  in  the  said  deed,  and  of 
which  a  part  was  thereby  intended  to  be  ex)nveyed,  as  is  included 
and  comprehended  within  the  Unes  expressed  and  specified  in  the 
said  conveyance,  even  though  the  quantity  so  conveyed  should  be 
less  than  half  the  land  included  in  the  patent  for  the  said  tract. 

The  Court  were  of  that  opinion,  and  so  directed  the  jury. 

3.  The  deed  (C)  from  George  Yate  to  John  Israel  is  located  by  the 
plaintiff  on  the  plots  returned  in  the  cause,  from  A,  to  6,  to-11,  to  21, 
to  22,  to  23,  and  to  A.  The  defendants  objected  to  the  reading  the 
sai<l  deed  in  evidence  to  the  jury,  because  it  did  not  appear  by  the 
said  deed,  or  by  any  other  evidence  produced,  that  the  same  had 
been  recorded  within  the  time  limited  by  law;  because  there  was  no 
evidence  produced  to  the  Court  or  jury  to  shew  that  the  said  John 
Israel,  or  those  claiming  under  him,  ever  possessed  any  lands  in  virtue 
of  that  deed;  and  because  there  being  no  possessions  of  the  plaintiff, 
or  those  under  whom  he  claims,  located  upon  the  plots  returned  in  this 

cause,  as  •  being  within  the  lines  of  the  land  included  within 
■'■  •*  the  said  deed  as  located  by  the  .plaintiff,  he  the  plaintiff  could 
not  be  permitted  to  give  any  evidence  of  possession  under  the  said 
deed. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  as  the  land,  com- 
prehended within  the  deed  from  George   Vate  to  John  Israel,  ia 
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located  on  the  plots,  the  plain tifi'  may  give  evidence  of  possession  of 
that  land,  although  particular  marks  or  places  of  possession  are  not 
located.    The  defendants  excepted. 

4.  The  plaintiff  having,  to  shew  title  to  the  land  mentioned  in  the 
declaration,  produced  and  read  to  the  jury  the  patent,  wills  and 
deeds,  (A)  to  (I)  inclusive,  then  produced  and  offered  to  read  to  the 
jury  a  deed  (M)  from  John  Lacon  Israel,  to  Benjamin  Tasker,  dated 
the  15th  of  June,  1750,  recorded  in  the  land  records  of  Anne 
Arundel  County.  But  the  plaintiff  offered  no  evidetice  of  the  execu- 
tion thereof,  or  of  any  possession  of  the  land  mentioned  in  the  deed 
by  the  said  Tasker,  or  those  claiming  under  him.  The  plaintiff  also 
produced  and  offered  to  read  to  the  jury,  a  bond  (J)  from  John  Lacon 
Israel  to  John  Hurd,  with  the  endorsements  (K)  thereon.  Also  a 
bond  (L)  from  John  Kurd  to  Benjamin  Tasker  and  partners.  The 
plaintiff  also  swore  Charles  Ridgely  of  William,  who  deposed  that 
Richard  Croxall,  a  subscribing  witness  to  the  said  assignment  (K) 
and  bond  (L)  was  dead,  and  that  he,  Ridgely,  believed  that  the  sign- 
ing of  the  name  of  Richard  Croxall  as  a  witness  to  the  said  assign- 
ment and  bond,  was  the  hand-writing  of  said  Richard  Croxall,  de- 
ceased, having  frequently  seen  him  write. 

To  the  reading  of  which  last  mentioned  deed,  and  the  two  last 
mentioned  bonds,  the  defendants  objected,  and  prayed  the  opinion 
of  the  Court,  whether  the  said  deed  and  bonds  were  proper  to  be 
read  as  evidence  to  the  jury  in  this  cause. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  deed  from  John 
Lacon  Israel  to  Benjamin  Tasker,  being  an  ancient  deed,  is  evidence 
to  the  jur^- ,  •  without  proof  of  the  execution,  if  the  jury  shall  ^  .^  - 
find  the  possession  of  the  land  has  been  held  under  the  deed;  "^ 
and  that  the  jury  may  and  ought  to  presume  and  find  livery  and 
seisin  of  the  land,  if  they  find  the  possession  has  gone  and  been  held 
according  to  the  deed. 

The  Court  are  also  of  opinion,  that  the  bonds  from  John  Lacon 
Israel  to  John  Hurd,  and  from  John  Hurd  to  B.  Tasker  and  others, 
are  legal  and  admissible  evidence  in  this  cause,  and  proper  to  be  read 
to  the  jury.    The  defendants  excepted. 

5.  The  defendants  produced  and  showed  to  the  Court  a  deed  from 
the  said  John  Lacon  Israel  to  Edward  Norwood,  father  of  the  de- 
fendants, dated  the  28th  of  March,  1760,  for  "all his  right,"  &c.,  "of 
and  in  a  tract  of  land  called  Goshen,  Addition  and  Cannon's  Delight ; 
also,  all  his  right,"  &c.  "  unto  any  tracts  or  parcels  of  land  devised 
to  the  said  Israel  by  his  father's  last  will  and  testament,  or  otherwise 
as  heir  at  law,  have  beC/Ome  the  property  of  him,  the  said  J.  L. 
Israel." 

The  defendants  objected  to  the  reading  of  the  said  deed  (M)  from 
John  Lacon  Israel  to  Benjamin  Tasker  unless  the  execution  of  the 
same  was  proved. 
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5.  ChcutCy  Jun.  for  the  plaintiff,  to  shew  that  the  deed  may  operate 
as  a  feoffment,  and  that  every  deed  will  operate  to  effectuate  the  in- 
tent of  the  partial,  cited  Shej).  T,  84,  83;  2  Wils.  22,  75,  79;  Qilh.  L. 
E,  103,  161;  13  Viner^  206;  1  Roll  Rep.  132;  1  Wood,  530. 

Mmouj  contra.  Two  things  are  required — If  the  deed  is  to  oi)erate 
as  a  feoffment,  it  must  be  proved,  and  if  possession  has  gone  along 
with  the  deed,  then  livery  shall  be  presumed,  though  it  be  not  proved ; 
but  if  possession  has  not  gone  along  with  the  deed,  then  the  livery 
upon  the  feoft'meUt  must  be  proved.    LoffVs  GUh.  105. 

Martin  (Attorney-Greneral)   for  the    plaintiff'.    The  endorsement 

made  on  the  deed  by  the  clerk  of  Anne  Arundel  County  is  evidence 

of  the  deed's  being  60  ♦  years  old  and  the  acknowledgment 

"■ '^   before  a  justice  of  the  Provincial  Court  is  conclusive  evidence 

of  its  execution. 

Chase,  Ch.  J.  The  Court  are  of  opinion  that  the  deed  from  John 
Lacon  Israel  to  Benjamin  Tasker,  being  an  ancient  deed,  is  evidence 
to  the  jury  without  proof  of  the  execution,  if  the  jury  find  the  pos- 
session of  the  land  has  been  held  under  the  deed;  and  that  the  jury 
may  and  ought  to  presume  and  find  livery  and  seisin  of  the  land  if 
they  find  the  possession  has  gone  and  been  held  according  to  the 
deed.    The  defendants  excepted. 

6.  The  surveyor  of  Baltimore  having  certified  that  he  had  located 
for  the  plaintiff',  upon  the  plots  returned,  a  deed  (E)  from  John  Yate 
to  Robert  Chapman,  dated  the  5th  of  March,  1715,  beginning  at  the 
end  of  the  6th  line  of  Yates  his  Forbearance,  at  D,  and  running  from 
thence  to  19,  to  20,  to  16,  and  to  D,  as  described  upon  the  said  plots, 
the  plaintiff  produced  and  offered  to  read  to  the  jury  the  said  deed 
from  John  Yate  to  Robert  Chapman,  whereby  is  granted,  &c.,  all 
that  piece  or  parcel  of  land  lying  on  the  K.  side  of  Patapsco  River, 
in  the  county  iiibresaid,  beginning  at  a  bounded  gum,  and  running 
S.  160  ps.  to  a  bounded  black  oak,  then  E.  100  ps.,  then  N.  160  ps., 
then  W.  100  ps.  to  the  first  tree,  containing  100  acres  more  or  les«, 
being  part  of  a  tract  of  land  called  Yates  his  Forbearance.  [The 
time  when  the  deed  was  recorded  is  not  mentioned.]  The  plaintiff 
also  produced  and  offered  to  read  to  the  jury  a  deed  (P)  from  Robert 
Chapman  to  Daniel  Dulany,  dat>ed  the  23d  of  December,  1749 — which 
deeds  were  produced  and  offered  to  be  read  to  the  jury,  in  order  to 
make  title  to  the  land  as  located  ui)on  the  plots  in  manner  aforesaid 
from  D  to  19,  &c.  To  which  the  defendants  objected,  because  the 
said  deeds,  so  offered  to  be  read  in  evidence  by  the  plaintiff',  are  not 
located  upon  the  said  plots.  The  plaintiff'  offered  in  evidence  to  the 
jury  a  sworn  copy  of  the  instructions  delivered  to  the  surveyor  to  lay 

^^  down  the  said  deeds,  viz:  "  Locate  deed,  Yate'  to  •  Chapman, 
*  •  •  beginning  at  the  end  of  the  sixth  line  of  the  whole  tract, 
thence  running  S.  160  ps.,  then  E.  100  ps.,then  "N.  160  ps.  and  thence 
to  the  beginning,  correcting  the  variation  by  allowing  one  degree  for 
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every  twenty  years  from  the  date  of  the  certificate,"  &c.  The  plain- 
tiff offered  to  prove  by  a  witness  that  he  delivered  to  the  surveyor 
the  said  deed  ixom  Yate  to  Chapman,  with  the  instructions  to  lay  the 
same  down;  as  also  the  said  deed  from  Chapman  to  Dulany. 

Chase,  Ch.  J.  The  Court  are  of  opinion  that  the  deeds  from  Yate 
to  Chapman,  and  from  Chapman  to  Dulany,  are  located  on  the  plots ; 
and  they  allow  the  same  to  be  read  in  support  of  the  location.  The 
defendants  excepted. 

7.  The  plaintiff  having  located  the  deed  (£)  from  John  Yate  to 
Robert  Chapman,  to  begin  at  black  D,  as  designated  upon  the  plots, 
and  to  run  i'rom  thence  to  19,  to  20,  to  16,  and  to  D,  the  defendants 
examined  a  witness,  who  had  been  sworn  on  the  survey,  as  to  the 
fence  designated  on  the  plots  from  red  h  to  red  k,  and  who  gave  evi- 
dence as  to  the  making  of  that  fence  by  the  defendants.  The  de- 
fendants then,  to  disprove  the  beginning  of  the  said  deed  from  Yate 
to  Chapman,  so  set  up  by  the  plaintiff  as  aforesaid  at  black  D,  offered 
to  prove  by  the  said  witness  the  place  where,  about  15  years  ago, 
there  stood  an  ancient  gum  tree,  marked  as  a  bohndary,  with  the 
letters  RC  upon  it,  which  place  is  in  the  said  line  of  fence  irom  red 
h  to  red  k,  and  near  the  letter  red  k;  that  at  the  time  he  saw  the 
said  gum  tree  it  was  then  dead,  and  had  the  appearance  of  having 
been  marked  a  great  many  years  before  that  time,  and  that  the  said 
gam  tree  is  now  down  and  gone. 

Chase,  Ch.  J.  The  Court  are  of  opinion  that  inasmuch  as  the  gum 
tree,  or  the  place  where  it  stood,  is  not  located  on  the  plots,  the  evi- 
dence offered  is  inadmissible,  and  cannot  legally  be  received.  The 
defendants  excepted. 

•  8.  The  plaintiff  produced  and  offered  to  read  in  evidence  to  ^  ^ ^^ 
the  jury  the  exemplification  or  copy  of  a  deed  ( E)  from  John  Yate  *  •  ^ 
to  Robert  Chapman,  dated  the  5th  of  March,  1715,  under  whom  the 
plaintiff  claims,  by  divers  subsequent  conveyances,  the  part  of  the 
said  tract  of  land  called  Yates  his  Forbearance  therein  mentioned; 
and  the  plaintiff  prayed  the  Court  to  allow  the  same  exemplification 
or  copy  of  the  said  deed  to  be  read  in  evidence  to  the  jury  as  proof 
of  the  original  deed,  although  not  recorded  in  time,  as  there  are 
words  in  the  said  deed  by  which  the  same  may  operate  as  a  deed  of 
release,  or  of  feoffment. 

Eid4fely,  for  the  defendants,  contended  that  the  copy  ought  not  to 
be  read  in  evidence  to  the  jury  for  any  purpose.  He  cited  14  Vinery 
446;  12  Vimr,  84,  121;  Co.  Litt  8.  66,  «.  365;  2  Freetn.  259;  Stylets 
Rep.  445;  3  Lev.  388;  2  Bac.  Ah.  307,  308;  10  Co.  92;  3  T.  E.  156; 
Eiip.  774,  2.39;  Bull.  N.  P.  256;  1  Salk.  269. 

Martin^  (Attomey-Grcneral)  for  the  plaintiff,  contended  that  an 
ancient  deed,  at  common  law,  was  good,  although  it  had  not  been 
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enrolled  within  the  time  limited  by  law.  Hoddy  vs.  Harrymany  3 
Earr.  dt  McHen.  381;  1  Ventris,  296;  1  Salk.  280;  Comh.  247;  2  Bac. 
Ah.  308;  3  Com.  280 ;  3  Lev.  388 ;  1  Ld.  Ray.  746 ;  1  Mod.  4;  6  Mod.  44, 
45 ;  Ambler^  247,  248. 

Chase,  Ch.  J.  There  is  no  instance  of  a  deed's  being  acknowledged 
and  recorded  for  safe  custody ;  but  all  deeds  are  acknowledged  and 
recorded  under  Acts  of  Assembly.    Deeds  of  bargain  and  sale  only 

^  "previous  to  the  Act  of  1766,  ch.  14,  could  be  •  acknowledged 
"^  before  a  Judge  or  justices.  A  copy  of  a  deed  not  requiring 
enrollment  is  not  evidence  to  be  read  to  the  jury.  A  misrecital  of 
deed  as  to  its  date  is  not  material,  other  matter  recited  being  certain. 
The  Ch.  J.  cited  3  Lev.  387;  2  Freem.  259;  Viner^  tit  Evidence;  Statute 
10  Ann.  ch.  18. 

The  Court  are  therefore  of  opinion  that  the  copy  of  the  deed  from 
John  Yate  to  Robert  Chapman  cannot  be  received  in  evidence  as 
proof  of  the  original  deed,  the  same  not  having  been  recorded  within 
the  time  prescribed  by  law.  And  in  the  opinion  of  the  Court,  the 
justices  before  whom  the  same  deed  was  acknowledged  had  no  au- 
thority to  take  the  acknowledgment  of  a  deed  to  be  recorded  for  safe- 
keeping.   The  plaintiff  excepted. 

9.  The  plaintiff  prayed  the  opinion  of  the  Court,  and  their  direcr 
tion  to  the  jury  that  if  the  jury  are  of  opinion,  irom  the  evidence, 
that  Benjamin  Tasker,  or  Benjamin  Tasker  and  Company,  had  pos- 
session, under  assignment  (K)  from  John  Hurd,  of  the  land  ^nd 
premises  mentioned  in  the  deed  (M)  from  John  Lacon  Israel  to  Ben- 
jamin Tasker  and  partners,  of  the  15th  June,  1750,  at  the  time  the 
same  was  executed,  then  the  Said  deed  operates  to  convey,  as  a 
release,  the  fee  to  Benjamin  Tasker,  and  the  deed  to  Edward  Nor- 
wood in  1760  cannot  operate  to  convey  the  same  land. 

The  CoTJitT  gave  to  the  jury  the  direction  as  prayed. 

10.  The  plaintiff  gave  in  evidence  to  the  jury  the  patents,  wills, 
deeds,  &c.  (A)  to  (M)  inclusive,  which  last  deed  (M)  the  Court  ruled 
might  operate  to  pass  the  land,  if  livery  of  seisin  had  been  made 
thereon ;  and  that  livery  of  seisin  might  and  ought  to  be,  by  the 
jury,  presumed,  if  possession  had  gone  therewith ;  or,  that  if  the 
said  Tasker  was  in  possession  of  the  land  mentioned  therein  at  the  time 
the  same  was  executed,  then  the  same  might  operate  as  a.  deed  of 

release ;  and  that  the  same  being  recorded  under  the  •  decree 
IWtl  Qf  ^|j^  Chancellor,  it  will  have  the  same  validitv,  as  if  it  had 
been  reconled  within  six  months,  against  all  persons  who  do  not 
come  within  the  exception  contained  in  the  Act  of  Assembly  in  such 
case  made  and  provided.  The  plaintiff  then  offered  in  evidence  the 
deeds,  wills,  &c.,  (K)  to  (MM)  inclusive.  He  also  gave  in  evidence 
the  location  on  the  plots  in  this  cause  of  a  tract  of  land  csiUed  United 
Friendship,  or  The  United  Friendship,  granted  to  John  Larkin  on 
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the  1st  of  September,  1687,  and  that  the  location  thereof,  as  made 
by  the  plaintiff,  was  corwict;  and  he  shewed  in  evidence  to  the  jury 
the  grant  of  the  said  land.  He  also  offered  in  evidence  to  the  jury 
that  the  several  deeds  and  wills  heretofore  mentioned  were  all  duly 
executed,  and  that  all  the  said  deeds  were  recorded  in  time,  except 
the  said  deed  (E)  fix)m  John  Yate  to  Robert  Chapman  and  the  said 
deed  (M)  from  John  Lacon  Israel  to  Benjamin  Tasker.  He  also  gave 
in  evidence  that  the  said  deeds  located  on  the  plots,  and  the  other 
locations  thereon  made  by  the  plaintiff,  are  by  him  truly  located.  He 
also  gave  evidence  that  a  division  or  partition  had  been  made  between 
the  two  devisees  of  George  Yate,  the  patentee,  of  the  tract  of  land 
called  Yates  his  Forbearance ;  and  also  that  a  division  or  partition 
had  been  made  between  the  devisees  of  the  lands  devised  to  them 
by  John  Israel.  The  plaintiff'  further  offered  in  evidence  to  the  jury, 
that  in  consequence  of  the  said  sale  and  bond  (J)  made  by  John 
Lacon  Israel  to  John  Hurd,  the  said  Hurd  entered  into  the  possession 
of  the  said  100  acres  of  land  mentioned  in  the  said  bond  and  condi- 
tion thereof^  and  possessed  and  enjoyed  the  same  until  he  made  the 
assignment  aforesaid  (K)  to  Benjamin  Tasker  and  Company,  and  the 
pmxshase  money  was  paid  to  the  said  Israel ;  and  that  when  the  said 
Hard  so  assigned  his  interest  therein  to  the  said  Tasker  &  Co.  he 
became  the  tenant  of  the  said  Tasker  &  Co.  and  held  and  possessed 
the  said  land  as  their  tenant,  and  ibr  their  use,  until  some  time  in  the 
last  of  the  year  1749,  when  he  delivered  up  the  said  land  and  the  pos- 
session thereof,  unto  the  said  Tasker  &  Co.,  who  •  entered  -  ^  - 
thereupon,  occupied  and  possessed  the  said  land,  until  some  •"■^^ 
time  in  the  year  1754,  without  any  dispute ;  and  that  from  that  time 
until  within  about  ten  years  past,  the  said  Tasker  &  Co.  have  pos- 
sessed and  enjoyed  the  said  land ;  and  further,  that  the  said  deed 
(M)  executed  by  the  said  John  Lacon  Israel  to  the  said  Bei\jamin 
Tasker,  contains  the  same  land,  for  the  conveyance  of  which  the  said 
bond  (J)  was  given,  and  was  executed  by  the  said  John  Lacon  Israel 
to  complete  the  title  of  the  said  Tasker  &  Co.  therein,  and  to  vest 
them  with  a  fee  simple  estate  therein. 

And  the  defendants  having  offered  in  evidence  to  the  jury  the  deed 
from  John  Lacon  Israel,  to  Edward  Norwood,  dated  28th  of  March, 
1760,  as  conveying  to  the  said  Norwood  the  same  land  included  in  the 
said  bond  (J)  and  the  said  last  mentioned  deed  (M)  to  the  said 
Tasker,  and  as  giving  him  a  title  to  the  same,  the  plaintiff  proved, 
that  on  the  debt  books  the  defendants  are  not  charged  with  any 
part  of  the  tract  of  land  called  Yates  his  Forbearance ;  and  proved 
by  the  assessor  of  Baltimore  County  that  no  such  land  was  given 
in  by  the  defendants,  as  belonging  to  them,  to  be  assessed;  and  that 
the  lessors  of  the  plaintiff'  are  assessed  tor  the  whole  of  the  said  tract 
of  land,  and  pay  assessment  for  the  whole  thereof. 

The  plaintiff  prayed  the  opinion  of  the  Court,  and  their  direction 
to  the  jury,  that  under  the  general  expressions  used  in  the  said  deed 
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to  the  said  Korwood,  no  land  could  be  intended  to  pass,  except  those 
tracts  of  land  to  which  the  said  John  Lacon  Israel  had  a  right  at  the 
time  when  he  executed  the  deed  to  the  said  Norwood;  and  that  it 
could  not  be  the  intent  of  either  of  the  parties,  that  by  those  general 
words  the  land  should  be  included  and  pass,  which  the  said  Israel 
had  thus  contracted  to  sell  thirty  years  before,  for  which  he  had 
been  paid,  and  which  ten  years  before  he  had  included  in  the  deed 
(M)  executed  by  him  in  1750  to  Benjamin  Tasker,  and  of  which  the 
said  Tasker,  and  Hurd  from  whom  he  purchased,  had  been  in  pos- 
session for  about  thirty  years  next  preceding  the  execution  of  the 
1  fio  ®^^^  deed  to  the  said  Norwood.  That  those  general  •  expres- 
*^'*  sions  ought  not  to  be  construed  so  as  to  include  the  said  land 
contrary  to  what  was  the  evident  intent  of  the  parties,  as  that  con- 
struction also  would  be  to  the  injury  of  rights  long  acquired  by  the 
said  Hurd  and  Tasker,  and  make  the  said  John  Lacon  Israel  guilty 
of  fraud,  and  therefore  that  the  said  deed  to  the  said  Norwood  could 
not  be  considered  as  passing  the  land  so  included  in  the  deed  (M) 
from  the  said  Israel  to  the  said  Tasker. 

Chase,  Gh.  J.  The  Court  are  of  opinion,  that  the  deed  from 
John  Lacon  Israel  to  Benjamin  Tasker,  cannot  operate  as  a  deed  of 
bargain  and  sale,  so  as  in  any  manner  to  affect  the  title  of  Edward 
Norwood,  or  those  claiming  under  him,  which  Norwood  acquired 
under  the  deed  to  him  from  John  Lacon  Israel ;  that  deed  operating, 
in  the  opinion  of  the  Court,  to  pass  the  land  described  and  men- 
tioned in  the  deed  from  John  Lacon  Israel  to  Benjamin  Tasker, 
unless  Norwood  had  notice  of  the  last  mentioned  deed  at  or  before 
the  time  of  the  execution 'of  the  deed  to  him  from  Israel;  and  there- 
fore the  Court  refuse  to  let  the  deed  from  Israel  to  Tasker  be  read 
in  evidence  to  the  jury  as  a  deed  of  bargain  and  sale.  The  plain- 
tiff excepted. 

11.  The  plaintiff  in  this  cause,  having  heretofore  brought  an  eject- 
ment for  the  lands  in  question,  which  was  non-suited  at  May  Term, 
1799,  after  the  present  action  was  brought,  to  wit,  on  the  24th  of 
September,  1800,  the  lessors  of  the  plaintiff,  by  their  agent  William 
Hammond,  entered  into  an  agreement  with  Samuel  Norwood,  one 
of  the  defendants,  "that  the  plots  used  in  the  former  ejectment, 
which  was  tried  between  C.  Carroll  &  Co.  and  E.  and  S.  Norwood^ 
shall  be  used  in  the  cause  now  depending  between  the  same  plain- 
tiffs and  Samuel  Norwood,  each  party  having  liberty  to  make  such 
amendments  to  those  plots  as  they  may  think  necessary.  That  the 
admissions  of  boundaries,  proofs,  and  depositions  taken  in  the  former 
cause  between  the  same  parties,  shall  be  received  in  evidence  in  the 
same  manner  as  if  they  had  been  taken  in  the  present  suit." 

_  •  Before  the  jury  were  sworn  in  the  present  a<iti<)n,  the  said 

'-^^   Samuel  Norwood  objected  to  the  plots  made  out  in  this  cause 
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being  used  against  him,  and  prayed  that  the  Court  would  permit  him 
to  sever  in  his  defence,  alleging  that  in  consequence  of  the  agree- 
ment aforesaid,  he  had  not  attended  to  make  any  defence  on  the 
present  plots;  which  motion  was  overruled  by  the  Court.  After  the 
jury  was  sWom,  the  said  Samuel  Norwood  again  produced  the  said 
agreement  to  the  Court,  and  offered  to  prove  that  the  defence  in 
this  cause,  which  api)ears  to  be  a  joint  defence,  was  conducted  and 
managed  by  Edward  Norwood,  the  other  defendant,  alone ;  that  he 
the  said  Samuel  Norwood,  either  by  himself  or  counsel,  did  not  in 
any  manner  concern  therein.  The  said  Samuel  Norwood  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  the  plain- 
tiff was  precluded  under  the  agreement  aforesaid,  from  recovering 
any  land  in  the  possession  of  the  said  Samuel  Norwood. 

The  plaintiff  shewed  that  every  location  on  the  plots  in  the  former 
suit  were  transferred  to  the  plots  in  this  cause. 

The  Court  refused  to  permit  Samuel  Norwood  to  sever  in  his 
defence,  and  refused  to  give  the  direction  prayed.  The  defendant, 
(Samuel  Norwood,)  excepted. 

12.  The  defendants  offered  to  swear  witnesses  to  the  jury,  to  prove 
that  they,  the  defendants,  have  been  in  the  exclusive  possession,  by 
enclosure  by  fences,  for  more  than  twenty  years  next  before  the 
bringing  of  this  action,  of  all  the  lands  included  within  certain  lines 
located,  laid  down,  and  designated  on  the  plots  returned  in  this 
cause,  viz:  beginning  at,  &c. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  as  the  defendants 
have  not  located  their  adversary  possessions  on  the  plots,  siich  evi- 
dence cannot  be  admitted  to  the  jury.    The  defendants  excepted. 

13.  The  defendants,  to  support  title  in  themselves  to  a  moiety  of  a 
tract  of  land  called  The  United  Friendship,  produced  and  offered  to 
read  in  evidence  •  to  the  jury,  a  patent  to  John  Larkin  for 

the  said  land  called  The  United  Friendship,  granted  the  1st  *^^^ 
of  September,  1687 ;  and  also  a  paper,  purporting  to  be  a  deed  from 
John  Larkin,  son  and  heir  of  the  patentee,  to  Edward  Dorsey,  dated 
the  25th  of  June,  1702;  [and  the  record  book  in  which  the  said  deed 
is  enrolled  was  also  produced,  and  the  defendants  offered  to  read  the 
said  deed  from  the  said  record  book.]  It  purported  to  be  made 
between  John  Larkin  and  Thomas  Larkin,  of  the  one  part,  and 
Edward  Dorse3%  of  the  other  part,  for  "  all  that  moiety  or  half  part 
of  a  tract  of  land  called  The  United  Friendship,"  &c.  It  doe«^  not 
appear  to  have  been  signed  or  sealed  by  either  of  the  grantors. 
The  name  of  "Thos.  Larkin"  is  signed  under  those  of  the  witnesses; 
and  it  was  acknowledged  by  John  Larkin,  on  the  27th  of  June,  1702, 
before  two  justices  of  the  Provincial  Court.  There  is  no  mention  of 
the  time  of  recording. 
To  the  reading  of  which  deed  in  evidence  the  plaintiff  objected. 
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Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  deed  from 
John  Larkin  to  Edward  Dorsey  is  evidence,  and  they  permit  the 
«ame  to  be  read  to  the  jm'y.    The  plaintiff  excepted. 

14.  The  plaintiff  offered  to  read  in  evidence  to  the  jury,  the  enrol- 
ment of  a  deed  (E)  from  John  Yate,  son  and  devisee  of  George 
Yate,  the  patentee  of  the  tract  of  land  called  Yates  his  Forbearance, 
to  Robert  Chapman;  and  to  prove  that  a  deed,  (of  which  the  said 
last  mentioned  deed  is  a  copy,)  was  executed  by  the  said  John  Yate 
to  Robert  Chapman,  the  plaintiff'  offered  in  evidence  to  the  jury  the 
entries  on  the  Rent  Rolls  in  the  Land  Office,  viz:  "100  acres,  (Yates 
his  Forbearance,)  Robert  Chapman  from  John  Yate,  oth  March, 
1715,"  &c.  Also  a  deed  (P)  from  Robert  Chapman,  the  son  and 
heir  of  the  said  Robert,  to  Daniel  Dnlany  and  Company,  as  a  deed 
for  the  same  100  acres  of  land.  And  also  offered  evidence  to  prove 
that  no  other  conveyance  of  any  nature  or  kind  was  •  made 
loo  Qp  executed  by  the  said  John  Yate  to  the  said  Robert  Chap- 
man, except  the  deed  (E)  of  the  5th  of  March,  1715.  And  also 
offered  in  evidence  to  the  jury  the  Debt  Books  in  and  for  Baltimore 
County,  in  which  the  said  100  acres  of  land  were  charged  to  the 
Baltimore  Company,  consisting  of  the  persons  named  in  the  said  deed 
<P)  from  Chapman  to  Dulany  &  Co.  And  also  offered  in  evidence 
the  i)ossession  of  the  said  Dulany  &  Co.  from  the  date  of  the  said 
last  mentioned  deed  to  within  seven  years  last  past,  by  actual  culti- 
vation of  a  part  of  the  said  land  described  in  the  said  deeds  (E)  (P) 
of  the  5th  of  Marrsh,  1715,  and  the  2M  December,  1749,  under  and 
in  virtue  of  the  said  title ;  and  that  the  defendants  did  not  claim  any 
part  of  the  tract  of  land  named  in  the  declaration,  as  part  of  Yates 
his  Forbearance ;  and  that  no  evidence  of  any  nature  was  produced 
or  offered  on  the  part  of  the  defendants  to  prove  that  the  right  or 
title  of  the  said  100  acres,  or  an^  part  thei'eof,  was  in  the  defendants 
or  in  any  other  person  or  persons  than  the  said  George  Yate,  John 
Yate,  Robert  Chapman,  Daniel  Dulany  and  Company,  or  those 
o  aiming  under  them. 

The  defendants  offered  in  evidence  the  deed  from  John  Lacoa 
Israel,  son  and  devisee  of  John  Israel,  to  Edwai^d  Norwood,  the  father 
of  the  defendants,  dated  the  28th  of  March,  1760,  hereinbefore  men- 
tioned ;  and  also  offered  to  prove  to  the  jury  possession  of  such  part  of 
the  land  as  they  have  taken  defence  for  on  the  plots  in  this  cause,  ia 
Edward  Norwood,  the  father,  in  his  life-time,  and  in  the  defendants 
aince  his  death,  from  the  year  1757  to  the  present  time,  and  posses- 
sion of  the  same  in  the  defendants  at  this  time ;  and  that  the  said 
Edward  Norwood,  thfe  father,  and  the  present  defendants,  respectively 
claimed  and  held  the  same  under  the  said  deed  from  John  Lacon 
Israel  to  Edward  Dorsey. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  if  the  jury  find  the 
fiicts  stated  by  the  plaintiff,  and  that  Daniel  Dulany  and  Company 
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hare  been  in  possession  •  of  the  land  described  in  the  deed  -  ^ 
from  Eobert  Chapman  to  Daniel  Duiany  and  Company,  from  •■■^^ 
the  date  of  the  deed  to  within  seven  years  last  past,  that  then  the 
copy  of  the  deed  from  John  Yate  to  Bobert  Chapman,  with  the  said 
facts,  are  isuflScient  evidence  to  induce  the  jury  to  presume  and  find 
a  deed  from  John  Yate  to  Eobert  Chapman,  for  the  land  described 
in  the  deed  from  Bobert  Chapman  to  Daniel  Duiany  and  Company. 

The  Court  are  also  of  opinion,  that  the  said  copy  is  entitled  to  no 
more  weight  or  credit  than  a  copy  taken  by  a  private  person. 

Verdict. — The  jury  find,  "that  the  beginning  of  Yates  his  For- 
bearance, the  land  mentioned  in  the  declaration,  is  at  the  point  to 
be  found  by  running  from  the  red  letter  B,  as  marked  on  the  plots, 
N.  4^^  W.  160  perches ;  that  from  this  point  the  said  land  called 
Yates  his  Forbearance  is  to  be  located,  according  to  the  courses  and 
distances  expressed  in  the  patent  for  the  said  land,  with  an  aUow- 
ance  for  variation  of  4J  degrees;  and  the  jury  find  for  the  plaintiff 
all  the  land  within  the  lines  of  the  land  called  Yates  his  Forbear- 
ance, as  so  located." 

Motion  by  the  defendants  in  arrest  of  judgment.  Beasons: 
"That  no  judgment  ought  to  be  given  upon  the  verdict,  because 
there  is  no  finding  in  the  said  verdict  sufficiently  certain  to  author- 
ize the  Court  to  give  a  judgment." 

The  motion  was  continued  by  the  Court  until  the  present  Term, 
(October,  1801,)  when  it  was  withdrawn  by  the  defendants'  counsel, 
and  a  judgment  was  entered  upon  the  verdict  for  the  plaintiff,  for 
possession,  &Cr 
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Notice  of  the  non-aoceptance  of  a  foreign  bill  of  exchange  must  be  given  to  the 

endorser  in  due  time,  (a) 
What  is  due  time  is  a  question  of  law  upon  the  facts  of  the  case. 

An  endorser  is  not  liable  upon  a  bill  of  exchange,  when  he  has  not  had  due 
notice  of  its  non-acceptance;  and  his  promise  to  pay  the  bill  is  not  bind- 
ng.  (b) 

The  endorser  of  a  foreign  bill  of  exchange  held  not  to  be  responsible  to  the 
holder,  because  the  latter  had  failed  to  give  the  former  due  notice  of  the 
protest  of  the  same  for  non-acceptance,  and  had  not  presented  the  bill  for 
payment,  and  protested  the  same  for  non-payment  at  the  time  required 
by  law,  and  because  the  drawee,  being  the  holder  of  the  bill,  could  not 
legally  protest  the  same. 


(a)  Approved  in  Bell  vs.  Banky  7  G.  282.    Of.  Tate  vs.  Sullivan,  80  Md.  464. 
(6)  Cited  in  WhUeford  vs.  Burchmyer^  1  Gill,  149.     See  Beck  vs.  Thompson y 
4  H.  &  J.  531,  as  to  waiver  of  notice. 
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Assumpsit  upon  a  foreign  bill  of  exchange,  with  a  count  for 
goods,  wares,  &c.  sold  and  delivered,  and  another  on  an  insimtU 
ooniputaaset    Greneral  issue  pleaded. 

The  plaintiffs,  at  the  trial,  read  in  evidence  a  bill  of  exchange 
dated  Virginia,  3l8t  of  May,  1797,  and  drawn  by  Alexander  Macauley 
on  Caspar  Voght,  Hamburgh,  for  £300  sterling,  and  payable  sixty 
days  after  sight  to  Hugh  M'Curdy,  the  defendant,  or  order,  which 
bill  was  endorsed  by  the  defendant,  payable  to  Philips,  Oates  &  Co. 
the  plaintiffs.  The  plaintiffs  proved  to  the  jury,  that  the  defend- 
ant endorsed  the  said  bill  with  his  own  hand,  on  the  31st  of  May, 
1797,  and  paid  and  delivered  the  same  to  John  Wilson,  (who  was 
the  agent  of  the  plaintiffs,)  for  and  on  account  of  the  plaintiffs,  in 
discharge  of  a  debt  due  from  him  the  defendant  to  them,  they  being 
foreigners  and  British  subjects,  then  and  still  residing  in  Great 
Britain ;  and  that  the  defendant  then  was,  and  still  is  a  citizen  of 
the  United  States,  and  of  the  State  of  Maryland,  residing  and  using 
merchandize  in  the  City  of  Baltimore.  That  the  said  Wilson  re- 
mitted the  said  bill  to  the  plaintiffs  in  Oreat  Britain,  on  the  8th  of 
July,  1797,  and  that  it  was  received  by  them  on  the  9th  of  August, 

1797,  and  by  them  remitted  to  Caspar  Voght,  of  Hamburgh,  the 
person  upon  whom  the  said  bill  was  drawn.  That  the  said  bill  was 
protested  for  non-acceptance  on  the  12th  of  September,  1797,  and 
is  noted  thereon  on  that  day  for  non-acceptance;  and  it  was  also 
protested  for  non-payment  on  the  17th  of  November,  1797,  which 
said  last  mentioned  protest  is  as  follows,  viz :  '<  On  Friday,  the  17th 
of  November,  1797,  at  the  request  of  Caspar  Voght,  Esquire,  of 
Hamburgh,  merchant,  I,  Henry  Marolf,  notary  public,  by  imperial 
authority  lawfjuUy  admitted  and  sworn,  dwelling  in  this  City  of  Ham- 
burgh, demanded  from  himself  paj^ment  of  the  bill  of  exchange,  the 
"I  fi&  ^^Py  *  ^^^r*^^^  **  hereunderneath  written,  speaking  at  noon 
*^^  at  the  exchange,  his  proxy  Mr.  John  George  Burmester,  who 
declared  unto  me  that  this  bill  could  not  be  paid;  therefore  I,"  &c. 

The  plaintiffs  then  proved  by  the  said  Wilson,  that  the  protests 
for  non-acceptance  and  non-payment  of  the  said  first  bill  of  exchange, 
which  owing  to  the  irregularity  of  the  January  packet  of  the  year 

1798,  were  received  from  the  plaintiffs  by  the  said  Wilson  at  the 
same  time,  to  wit,  on  the  13th  of  March,  1798;  and  that  he  the 
said  Wilson,  (who  then  resided  in  Philadelphia,)  on  the  14th  of 
March,  1798,  wrote  a  letter  to  the  defendant,  (who  then  resided  and 
still  resides  in  Baltimore,)  enclosing  to  him  the  protest  for  non- 
acceptance,  giving  him  notice  of  the  protest  for  non-payment,  and 
as  the  agent  of  the  plaintiffs,  demanding  of  him  the  defendant  pay- 
ment of  the  said  bill  of  exchange  with  damages,  interest  and  costs 
thereon  and  at  fche  same  time,  and  by  the  said  letter  advising  the 
defendant  that  the  said  bill  and  protest  for  non-payment  were  in 
the  hands  of  him  the  said  Wilson,  as  the  agent  of  the  plaintiffib; 
which  letter  was,  on  the  same  day  on  which  it  bore  date,  put  into 
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the  post  ofBce ;  and  that  the  defendant  offered  to  pay  to  the  said 

Wilson  the  principal  sum  mentioned  in  the  said  bill,  provided  the 

interest  was  relinquished. 

The  defendant  then  gave  in  evidence,  from  a  treatise  called  Kyd 
on  Bills  of  Uxchange  that  twelve  days  of  grace  are  allowed  on  bills 
drawn  on  Hamburgh;  also  a  letter  from  the  plaintifi's  to  the  defend- 
ant, dated  at  Leeds,  the  9th  of  August,  1797,  informing  him  that 
they  had  received,  through  the  hands  of  John  Wilson,  £:\00  on 
account  of  the  defendant,  and  which  was  placed  to  his  credit;  a 
second  letter  dated  the  9th  of  October,  1797,  stating  that  they  had 
received  through  the  hands  of  Wilson,  on  ac'count  of  the  defend- 
ant, 203/.  6s.  M.  sterling;  a  third  letter  dated  the  30th  of  Decem- 
ber, 1797,  enclosing  the  defendant's  account  with  them,  stating  a 
balance,  with  interest,  1,061Z.  9/j.  llcZ.  sterling,  due  from  him  to  them,  in 
which  account  is  a  credit  of  £300  on  the  27th  of  August,  •  1797 ;       ^ 
a  fourth  letter  dated  .the  4th  of  January,  1798,  saying  that    ^^^ 
since  their  last  they  had  received  information  from  Mr.  Wilson  that 
£200  sterling  had  been  paid  by  the  defendant;  and  a  fifth  letter 
dated  the  8th  of  February,  1798,  announcing  that  they  had  on  that 
day  advice  from  Mr.  Wilson  of  the  defendant's  having  paid  him  on 
their  account  209Z.  5s.  Od.  sterling,  by  a  draft  on  U.  I).  Goverts  of 
Hamburgh,  which,  when  in  cash,  should  appear  at  the  defendant's 
credit;  and  also  a  letter  from  the  said  Wilson  to  the  defendant, 
dated  Philadelphia  the  14th  of  March,  1798,  saying  he  had  that 
moment  received  the  enclosed  protests  for  non-acceptance  and  non- 
payment of  A.  Macauley's  bill  on  Caspar  Voght,  for  £300  sterling 
paid  to  him  in  May  hust,  on  account  of  the  plaintitl's,  and  that  at 
the  foot  was  a  statement  of  the  balance  due,  with  interest,  which 
he  hoped  the  defendant  would  immediately  remit,  amounting  to 
3161.  Ids.  lOd.  sterling;  which  letters  and  iiccount  were  admitted 
in  evidence  by  the  plaintifi's.    The  defendant  also  proved,  that  the 
credit  of  £300  on  the  27th  of  August,  1797,  stated  in  the  same 
account,  was  given  on  accouut  of  the  said  bill  of  exchange.    W^here- 
upon  the  defendant  prayed  the  Court  to  direct  the  jury,  that  the 
defendant  was  not  answerable  to  the  plaintifis  in  consequence  of 
their  laches  in  not  giving  him  reasonable  notice  of  the  said  bill  being 
protested  for  non-acceptance,  and  in  not  having  presented  the  said  bill 
for  payment,  and  protested  it  for  non-payment  at  the  time  required 
by  law ;  and  because  the  said  bill  wsis  protested  by  the  said  Caspar 
Voght,  the  drawee,  as  being  the  holder  thereof. 

CookCj  Mfison  and  Buchanan^  for  the  plaintifi's. 

Martin^  (Attorney-General,)  and  TV.  Dorsey,  for  the  defendants. 

In  the  argument  the  following  authorities  were  cited,  Kyd  on  Bills^ 
9, 137, 140, 151;  Chitty  on  BilU^  140,  90, 158;  3  Ball  Rep.  365.  415; 
2  T.  R.  713;  1  T.  R.  410,  713, 167,  712;  5  Burr.  2670. 

•  CuASE,  Ch.  J.      (DuvALL  and  Done,  JJ.  concurring.) 
Notice  of  the  non-acceptance  of  a  foreign  bill  of  exchange  must   *  •^" 
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be  giveD  to  the  endorser  in  due  and  convenient  time,  of  which  the 
Court  are  to  judge.  It  is  a  question  of  law  arising  from  the  parti- 
cular facts.  An  endorser  is  under  no  obligation  to  pay  a  bill  of  ex- 
change where  he  halt  not  had  notice  of  its  non-acceptance  in  due  and 
convenient  time,  and  his  promise  to  pay  the  bill  is  not  binding  upon 
him. 

The  Court  are  of  opinion,  and  so  direct  the  jury,  that  the  defend- 
ant is  not  responsible  to  the  plaintiffs,  owing  to  their  laches  in  not 
giving  him  reasonable  notice  of  the  bill  of  exchange  being  protested 
for  non-acceptance,  and  in  not  having  presented  the  said  bill  for  pay- 
ment, and  protested  it  for  non-payment  at  the  time  required  by  law; 
and  beciiuse  Caspar  Voght,  the  drawee,  being  the  holder  of  the  bill, 
could  not  legally  protest  the  same.  The  plaintiffs  except-ed,  and  suf- 
fered a  non-suit. 
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In  all  cases  of  ambiguity,  arising  on  the  face  of  a  grant,  as  to  the  location 
of  the  land,  the  jury  is  the  proper  tribunal  to  decide  the  fact  of  location, 
which  may  well  be  ascertained  in  such  cases  by  evidence  de  hora  the 
grant,  (a) 

But  where  there  is  no  ambiguity  on  the  face  of  the  grants  as  to  the  location 
of  certain  lines,  no  evidence  de  hors  is  admissible. 

A  devise  of  a  tract  of  land  by  name,  and  described  as  lying  in  B.  County, 
passes  the  whole  tract,  although  -p&Tt  of  it  lie  in  another  county.  (&) 

The  lines  of  an  elder  survey  prevail  over  those  of  a  jlinior  survey,  where 
they  interfere. 

Whether  adversary  i>osse8sion  must  be  by  aCctual  enclosures  for  twenty  years 

before  the  action  is  brought. 
The  opinions  of  learned  counsel,  taken  before  bringing  the  action,  cannot  be 

read  to  the  jury  for  any  purpose. 

Ejec^tment  for  a  tract  of  land  called  Dorsey's  Search,  and  The 
Eeaurvey  on  Dorsey's  Search,  otherwise  known  by  the  name  of 
Dorsey's  Search,  lying  in  Anne  Arundel  County.  The  defendant 
took  defence  on  warrant,  and  plots  were  returned.  The  points  in 
^  •  thus  case  appear  in  the  diflferent  bills  of  exceptions  taken 
l***   at  the  trial. 

1.  The  question  in  the  first  bill  of  exceptions  arose  on  the  construc- 
tion ol'  the  certificate  and  grant  of  a  tract  of  land  called  Dryer's 


(a)  The  case  in  the  text  is  examined  in  Howard  vs.  MocUe,  2  H.  &  J.  264; 
Pennington  vs.  Bordley^  4  H.  &  J.  459,  464,  and  Clarke  vs.  Lancaster^  86  Md. 
205.    It  is  cited  in  Warner  vs.  MUtenberger,  21  Md.  274. 

(b)  See  Hammond  vs.  Ridgely^  5  H.  &  J.  245;  Adams  vs.  Morrow,  42  Md. 
484. 
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iDheritance,  which  were  offered  in  evidence  by  the  defendant.  The 
said  tract  was  surveyed  for  Samuel  Dryer,  on  the  25th  of  February^ 
1695,  and  the  above  certificate  and  grant  stated  it  as  "lying  on  the 
west  aide  of  the  north  branch  of  Patuxent  River,  beginning  at  a 
boanded  red  oak  standing  by  the  said  branch,  it  being  a  bound  tree 
of  Thomas  Brown's,  and  running  F.  62^  W.  86  perches,  to  a  bound 
red  oak  in  a  branch,  then  N.  6°  W.  362  perches,  to  a  bound  white  oak, 
then  'N.  G6^  E.  120  perches,  to  a  bound  white  oak  standing  by  the 
said  river,  then  bounding  on  the  said  river,  running  S.  5°  lE^.  270 
perches,  then  by  a  straight  line  to  the  first  bounded  tree ;  containing 
and  now  laid  out  for  254  acres  of  land,  to  be  held  of  the  Manor  of 
Anne  Arundel." 

The  plaintiff  prayed  the  opinion  and  direction  of  the  Court  to  the 
jury,  that  the  legal  construction  of  the  said  certificate  and  grant  was, 
that  wherever  the  jury  should  find  the  termination  of  the  fourth  line 
of  the  said  grant;  that  is,  the  8.  5°  E.  270  perches  line  to  be,  that 
from  that  termination  the  next  line  must  be  run  a  straight  course  to 
the  first  boanded  tree,  the  beginning  of  the  tract,  and  not  with  the 
meanders  of  the  Patuxent  River.  • 

This  prayer  was  resisted  by  the  counsel  for  the  defendant,  who  con- 
tended that  the  expressions  in  the  said  grant  of  Dryer's  Inheritance, 
according  to  their  natural  import  and  grammatical  construction, 
showed  that  the  meaning  of  the  parties  was,  that  the  said  tract 
should  bind  with  the  river  the  two  last  courses;  but  at  least  that 
the  expressions  were  ambiguous,  and  that  the  meaning  and  intent  of 
the  parties  might  have  been,  that  the  binding  expressions  should  be 
confined  to  the  first  of  the  said  two  last  courses,  or  should  extend  to 
both ;  and  being  ambiguous,  their  true  meaning  and  intent  must  be 
determined  by  inquiring  into  the  locations  of  the  adjoining  lands 
taken  up  in  that  neighborhood  •  about  the  same  time,  and  by  - 
the  same  surveyor;  into  the  sense  in  which  similar  expressions  •■■"'^ 
had  been  manifestly  used  in  the  certificates  returned  about  the  same 
time  by  the  same  surveyor;  the  understanding  and  sense  of  the 
grantees  of  the  land,  and  adjoining  lands,  as  proved  by  the  manner 
they  had  entered  upon  and  held  their  respective  lands  for  a  hundred 
years  past,  and  had  made  improvements  and  buildings  thereon ;  and 
by  the  understanding  of  Richard  Ridgely,  for  whose  use  the  present 
ejectment  is  admitted  to  be  brought,  and  for  whom,  and  under  whose 
directions  it  is  admitted,  the  survey  of  Dorsey  Hall,  on  the  7th  of 
February,  1794,  (being  in  virtue  of  a  special  warrant  to  re-survey 
Dorsey's  Search,)  was  made,  and  from  all  other  extrinsic  facts  that 
might  lead  to  illustrate  the  said  expressions;  which  facts  and  circum- 
stances, the  counsel  for  the  defendant  offered  to  give  in  evidence  to 
the  jury. 

Chase,  Ch.  J.  (Dittall  and  Done,  JJ.  concurred.)  The  Court 
are  of  opinion,  that  it  is  the  right,  and  within  the  jurisdiction  of  the 
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Court,  to  determine  the  construction  and  operation  of  grant>8.  That 
what  passes  by  the  grant,  and  the  quahty  of  estate  and  interest 
created  in  it,  is  a  question  of  law.  The  intention  of  the  parties, 
which  is  to  be  collected  from  the  words  in  the  grant,  must  prevail^ 
unless  incompatible  with  some  rule  or  principle  of  law.  In  deter- 
mining the  true  construction  of  grants,  the  Court  cannot  resort  to,  or 
draw  any  aid  from  circumstances  or  facts  extrinsic  the  grant,  unless 
there  is  some  ambiguity  or  uncertainty  in  the  description  of  the  per- 
son who  is  to  take  or  the  thing  which  is  to  pass.  Where  there  is 
ambiguity  or  uncertainty  in  the  description  of  the  person  or  thing, 
evidence  may  be  given  of  facts  and  circumstances  de  hors  the  grant, 
to  ascertain  the  meaning  of  the  parties,  which  then  l>ecomes  a  matter 
of  fact,  detenninable  by  the  jury  upon  such  evidence  as  is  legally 
admissible  before  them.  The  common  instances  adduced  of  uncer- 
tainty in  the  description  of  the  person  or  thing,  are  where  there  are 
two  persons  of  the  same  name,  or  two  tracts  of  land  qf  the  same 
name.  *  But  these  are  only  put  as  instances,  and  do  not  con- 
^•'•*  fine  the  inquiry  to  those  particular  cases. 

The  Court  are  of  opinion,  that  the  meaning  of  the  grant  of  Dryer's 
Inheritance  is  plain  and  obvious,  and  by  no  means  ambiguous  or 
uncertain;  and  that  the  true  construction  of  that  part  of  it  which  is 
in  controvei'sy,  upon  a  view  and  consideration  of  the  whole  grant, 
is  to  run  from  the  end  of  the  line  mentioned  in  the  grant,  to  wit, 
south  five  degi'ees  east,  two  hundred  and  seventy  i^erches,  with 
a  straight  line  to  the  beginning,  which  is  admitted  by  the  parties  on 
the  plots  as  there  delineated;  and  therefore  the  Court  reject  the  evi- 
dence proposed  to  be  oft'ered  to  the  jury  b^'  the  defendant,  as  not 
legally  admissible  on  the  construction  of  the  said  grant;  and  the 
Court  direct  the  jury  to  run  from  the  end  of  the  said  line  with  a 
straight  line  to  beginning.    The  defendant  excepted,  &c. 

2.  The  question  in  the  second  bill  of  exceptions  arose  on  the  opera- 
tion of  a  clause  in  the  will  of  John  Dorsey,  the  patentee  of  Dorsey's 
Search,  dated  the  26th  of  November,  1714,  offered  in  evidence  by  the 
plaintiff,  viz.  "I  give  and  bequeath  unto  my  grandson  John  Dorsey, 
son  of  my  son  Edward  Dorsey,  deceased,  my  Patuxent  plantation, 
and  the  land  thereunto  adjoining,  called  Dorsey's  Search,  lying  in 
Baltimore  County,  to  hold  to  him  during  his  natural  liie;  and  irom 
and  after  his  decease,  then  I  give,  devise,  and  bequeath  my  aforesaid 
land  and  plantation,  given  him '  as  aforesaid,  unto  the  heirs  of  the 
body  of  my  said  grandson  John  Dorsey,  to  be  begotten,  for  ever,  and 
for  want  of  such  heirs,  then,"  &c. 

The  defendant  prayed  the  opinion  and  direction  of  the  Court  to 
the  jury,  that  no  part  of  the  tract  of  land  called  Dorsey 's  Search, 
which  was  situate  in  Anne  Arundel  County  at  the  time  of  the  execu 
tion  of  the  will  and  death  of  the  testator,  admitting  the  true  location 
of  that  land  extended  over  on  the  west  side  of  Patuxent  liiver, 
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passed  by  the  devise  contained  in  the  will  to  John  Dorsey,  the  grand- 
son of  the  testator. 

*  Chase,  Ch.  J.    The  Court  are  of  opinion,  and  so  direct 
the  jury,  that  the  whole  of  the  land  included  in  Dorsey's   ^  "* 
Search,  did  pass  and  was  vested  in  the  devisee,  John  Dorsey,  by  the 
will  of  the  testator,  although  partly  in  Anne  Arundel  and  partly  in 
Baltimore  Counties.    The  defendant  excepted,  &c. 

3.  The  question  in  the  third  bill  of  exceptions  arose'  on  the  con- 
struction of  the  certificate  and  grant  of  Dorsey's  Search,  the  original, 
which  was  surveyed  for  John  Dorsey  on  the  6th  of  December,  1694, 
and  granted  to  him  the  26th  of  March,  1696,  and  is  stated  in  the  said 
grant  as  "lying  at  Elk  Eidge,  beginning  at  three  bounded  white  oaks 
standing  by  Patuxent  Biver,  and  running  and  bounding  on  the  said 
river  N.  4°  E.  87  perches,  then  N.  62°  E.  50  perches,  then,"  &c.  &c. 
"then  N.  1°  W.  48  perches,  to  a  bound  white  oak,  by  the  river,  then 
S.  47°  E.  388  perches,  to  a  bound  white  oak,  then  by  a  straiglit  line 
to  the  first  bounded  white  oaks,  containing  and  laid  out  for  479  acres 
of  land,"  &c. 

The  defendant  moved  the  Court  to  direct  the  jury,  that  according 
to  the  true  grammatical  construction  and  evident  meaning  of  the 
^ressions  used  in  the  said  grant  of  Dorsey's  Search,  (the  original,) 
the  said  tract  from  its  beginning  to  the  second  boundary  ought  to 
hind  on  the  said  river,  and  not  to  extend  over  the  river  to  the  west- 
ward so  as  to  include  any  land  on  the  west  side  of  the  river,  and  that 
the  expressions,  "and  bounding  on  the  said  river,"  applied  to  the 
first  course,  were  not  in  construction  to  be  confined  to  that  course, 
but  to  be  extended  to  the  whole  of  the  courses  stated  to  run  from  the 
first  tree,  the  beginning,  to  the  second  tree  by  the  river  side. 

CtifASE,  Ch.  J.  The  Court  are  of  opinion,  that  the  true  construc- 
tion of  the  certificate  and  grant  of  Dorsey's  Search,  (the  original,) 
according  to  the  words  and  expressions  therein,  is  to  run  tbe  first 
course  N.  4°  E.  87  perches,  binding  the  same  on  the  river  Patuxent, 
and  all  the  subsequent  courses  according  to  the  course  and  distance 
until  you  come  to  the  course  N.  •  1°  W.  48  perches.  This  con- 
stmction,  in  the  opinion  of  the  Court,  is  conformable  to  the  ^^^ 
plain  meaning  of  the  words,  and  gratifies  every  part  of  the  said  certifi- 
cate and  grant,  and  is  pursuant  to  the  intention  of  the  surveyor,  to  be 
collected  from  the  words  he  has  used.  The  construction  contended 
for  by  the  counsel  for  the  defendant,  disregards  and  rejects  all  the 
courses  subsequent  to  the  first,  and  cannot  be  admitted,  there  being 
no  call  or  binding  expression  in  either  of  the  said  courses;  and  there- 
fore the  Court  refuse  to  give  the  direction  prayed,  to  the  jury.  The 
defendant  excepted,  &c.    Verdict  aud  judgment  for  the  plaintiff. 

The  defendant  appealed  to  the  Court  of  Appeals,  and  the  case 
was  there  argued  by  Bidgely^  Mason  and  Shaaffy  for  the  plaintiff. 
9  1  H.  &;  J. 
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Martifij  (Attorney-General,)  Key  and  Johnson^  for  the  defendant* 

Bidgely^  for  the  appellee.  The  opinion  of  the  General  Court  is 
controverted  by  the  counsel  for  the  appellant  in  this  case,  on  three 
diflFerent  exceptions.  Ist.  On  the  construction  of  the  grant  of 
Dryer's  Inheritance.  2d.  On  the  operation  of  a  clause  in  the  will 
of  John  Dorsey,  which  will  was  dated  in  1714;  and  3d.  On  the  con- 
struction of  the  grant  of  Dorsey's  Search,  the  original.  On  the 
first  point  cited  3  Wils.  276;  Cowp.  47;  Bunb.  65;  2  Blk.  Bep.  1250. 
On  the  second  point  cited  2  Burr,  770;  3  Ih.  1541,  1574,  1622; 
Cowp,  840,  871;  1  BUc,  Bep.  377;  1  T.  B.  596;  1  WiU.  247;  OiVb. 
J)ev.  17. 

^g^g^  *  Martin^  (Attorney -General,)  for  the  appellant,  in  reply,  con- 
'^^^  tended,  that  the  decisions  of  the  General  Court,  as  given  in 
the  first  and  third  bills  of  exceptions,  as  to  the  construction  of  the 
grants,  were  upon  matters  of  fact  for  the  jury  to  decide,  and  not  for 
the  Court,  and  should  therefore  have  been  left  by  the  Court  to  the 
jury.  If  they  had  been  left  to  the  jury,  he  is  satisfied  a  different  de- 
cision would  have  been  the  result.  In  the  case  of  Martinis  Lessee 
vs.  Huse,  decided  in  the  General  Court  on  the  Eastern  Shore,  the 
expression  in  the  grant  was  '<  running  down  the  stream,"  &c.  and 
the  jury  found  the  course  binding  on  the  wat^r.  If  the  expressions 
are  doubtful,  surely  the  jury  are  to  decide.  Helmh  Leasee  vs.  Howardy 
2  Harr,  <fe  McHen,  67.  Every  course  in  the  grant  of  Dorsey's  Search^ 
(the  original,)  binds  on  the  river.  It  takes  a  departure  from  a  tree 
on  the  river,  and  runs  to  another  tree  on  the  river.  There  are  na 
stops  in  a  grant,  and  the  operation  on  the  whole  sentence  through- 
out, by  grammatical  pnnciple,  will  evidence  that  the  expressions 
used  were  intended  to  denote  that  every  course  should  nin  and  bind 
with  the  river.  Suppose  the  expressions  "binding  with  the  river,'^ 
had  been  at  the  end  of  the  grant,  instead  of  the  beginning,  would 
they  not  have  extended  throughout?  Last  words  do  not  mitigate 
preceding  ones.  Bestraining  words  at  the  end  or  beginning  bind 
the  whole.  Siderfin,  328.  Again,  the  words  *' binding  with  the 
river,"  as  used  in  this  grant,  should  receive  the  same  construction 
they  would  have  received  at  the  date  of  the  grant.  For  words  in 
ancient  grants  are  to  becexpounded  according  to  their  ancient  mean- 
ing. 4  Com,  Dig,  tit,  Parols,  (^.1,)  383;  Cro.  Eliz,  905;  Lane^s  Bep. 
11;  SaviVs  Bep,  124.  And  should  be  so  construed  as  to  carry  into 
effect  the  intention  of  the  parties  by  whom  they  are  used.  4  Com. 
Dig,  tit.  Parols.  (A.  18.)  387. 

As  to  the  second  bill  of  exceptions.  He  contended  that  there  wa& 
no  distinction  as  to  the  manner  of  ascertaining  the  meaning  of  a 
will  and  of  a  deed.  If  a  •  rectory  lie  part  in  one  country,  and 
^^^  part  in  another,  a  transfer  of  it,  stating  it  to  be  situated  in 
the  one  county,  will  only  pass  the  part  so  situated.  Moore's  Rep. 
176,  pi.  310.    A  grant  of  a  manor  in  the  county  of  M.  which  also 
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extends  to  the  county  of  F.  will  only  pass  that  part  of  it  which  lies 
in  the  Connty  of  M.    2  Roll  Ab.  60,  pi.  8. 

The  Court  of  Appeals,  Jones,  Potts,  and  Dennis,  J.  (Rumsey, 
G.  J.  and  Mackall,  J.  absent,)  at  November  Term,  1803,  delivered 
the  following  opinion,  viz. 

In  this  case  there  are  three  bills  of  exceptions  presented  for  the 
decision  of  the  Court. 

We  disagree  with  the  General  Court  in  the  opinion  and  direction 
stated  in  the  first  bill  of  exceptions,  concur  with  them  in  the  opinion 
in  the  second  bill  of  exceptions,  and  dissent  from  them  in  the  opin- 
ion and  direction  stated  in  the  third  bill  of  exceptions;^  and  therefore 
reverse  their  judgment  in  this  cause. 

In  dissenting  from  the  opini6n  and  direction  of  the  General  Court 
in  the  first  and  third  bills  of  exceptions,  we  do  not  mean  to  say  that 
the  expressions  in  the  grant  of  Dorsey's  Search  bound  that  tract  of 
land  on  the  river  Patuxent  after  the  first  line;  or  that  the  expres- 
sions in  the  grant  of  Dryer's  Inheritance  bound  the  last  line  thereof 
to  the  river  Patuxent.  In  neither  case  are  the  expressions  used,  in 
oar  opinion,  so  plain  and  explicit  as  to  exclude  all  doubt  as  to  the 
location  of  those  tracts  of  land;  and  in  all  cases  of  ambiguity  aris- 
ing on  the  face  of  a  certificate  or  grant,  as  to  the  location  of  a  tract 
of  land,  we  consider  the  jury  as  the  proper  tribunal  to  decide  the 
fact  of  location,  which  may  well  be  ascertained  in  such  cases  by  evi- 
dence de  hars  the  certificate  or  grant. 

In  cases  where  no  doubt  or  ambiguity  exists  on  the  face  of  the 
certificate  or  grant,  as  to  the  location,  as  in  the  case  of  the  first  line 
of  Dorsey's  Search,  or  fourth  line  of  Dryer's  Inheritance,  called  for 
and  bounding  on  the  river  Patuxent,  we  think  it  within  the  province 
of  the  Court  to  say,  that  no  evidence  out  *  of  the  certificate  ^^^ 
or  grant  shall  be  offered  to  the  jury  to  prove  that  those  lines  '^^'^ 
did  not  bound  on  and  terminate  on  the  river  Patuxent,  and  thereby 
contradict  the  terms  of  the  certificate  or  grant  as  to  those  lines. 

A  procedendo  WBS  then  ordered;  and  at  October  Terra,  1804,  the 
cause  came  on  again  for  trial  in  the  General  Court;  upon  which 
second  trial, 

4.  Masouj  for  the  plaintiff,  prayed  the  opinion  of  the  Court,  and 
their  direction  to  the  jury,  that  if  the  jury  are  of  opinion  that  the 
lines  of  the  tiact  of  land  called  Dorsey's  Search,  and  those  of  the 
tract  of  land  called  Dryer's  Inheritance,  interfere  with  each  other, 
those  of  the  former  tract  must  prevail  over  those  of  the  latter — 
the  date  of  the  certificate  of  the  former  being  prior  to  that  of  the 
latter. 

The  defendant's  counsel  did  not  oppose  the  direction  prayed,  but 
consented  that  it  might  be  given ;  and 

The  Coubt  gave  the  direction  accordingly. 
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5.  Mctsofij  also  prayed  the  direction  of  the  Court  to  the  jury,  that 
the  defendant,  to  make  title  to  the  land  mentioned  in  the  declaration 
by  adversary  possession  alone,  must  show  an  adverse  possession  by 
actual  enclosures,  for  a  continued  and  uninterrupted  series  of  twenty 
years  before  this  suit  was  brought. 

Martiriy  (Attorney-General,)  for  the  defendant,  said  he  should  not 
object  to  such  a  direction,  because  the  defendant  in  this  cause  did 
not  mean  to  defend  himself  by  possession. 

6.  Key,  for  the  defendant,  in  his  argument  to  the  jury  on  the  facts, 
dffered  to  read  to  them  opinion  of  the  Hon.  James  Tilghman,  (now 
the  Chief  Justice  of  the  Second  Judicial  District,)  given  by  hiux  in 
the  year  1773,  whilst  an  attorney  of  the  Provincial  Court.    But 

•  ^  *  ^^^  ^^^  ^^^  plaintiflF,  objected  to  the  reading  the  opinion 
Z%9a  Qf  jiir^  Tilghman,  or  the  opinion  of  any  other  gentleman,  to  the 
jury,  on  the  subject  now  before  them.  For  the  Court  of  Appeals,  in 
their  opinion  given  in  this  case,  have  said  that  the  location  is  a 
matter  of  fact  lor  the  jury,  and  it  will  not  be  said  that  the  opinion 
offered  to  be  read  is  evidence  of  any  fact  in  the  cause.  Once  admit 
such  a  practice,  and  no  reason  can  be  given  why  the  opinions  of  the 
counsel  engaged  in  the  cause  might  not  also  be  read,  and  for  aught 
he  knew  they  might  be  obtained  for  the  occasion.  Indeed,  witnesses 
might  be  produced  to  prove  that  they  heard  such  a  lawyer  say  his 
opinion  was  that  the  location  ought  to  be  in  such  a  particular  way; 
and  it  will  scarcely  be  objected  that  a  verbal  opinion  would  not  be 
as  good  as  a  written  one. 

*  Done,  J.  said  he  had  no  doubt  upon  the  subject,  but  as 
ZOo  jjig  brethren  were  absent,  and  the  hour  of  adjournment  had 
arrived,  an  opportunity  would  be  afforded  in  the  morning  of  having 
the  opinion  of  a  full  Court  upon  the  question.  He  thought  the 
opinion  should  not  be  read  to  the  jury.  For  what  purpose,  he 
asked,  is  it  offered  ?  Kot  as  evidence,  it  is  admitted ;  and  surely 
nothing  but  what  is  evidence  should  go  to  the  jury.  It  is  not  offered 
as  law,  being  only  the  opinion  of  a  gentleman,  then  an  attorney  of 
the  Court.  The  Court  of  Appeals  have  said  the  location  in  this 
case  is  a  fact  for  the  jury  alone  to  decide ;  nothing  therefore  but 
what  is  evidence  going  to  the  establishment  of  the  fact  can  be 
admitted  to  the  jury.  The  arguments  of  counsel  are  never  read  to 
the  Court  or  jury  as  determining  what  the  law  is;  the  question  as 
decided  by  the  Court  is  only  relied  on. 

The  point  was  not  renewed  when  the  other  Judges  attended ;  and 
of  course  the  opinion  was  not  read. 

Verdict  for  the  defendant. 
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GENERAL  COUET,  OCTOBER  TERM,  1801. 
Goldsmith's  Adm'r  vs.  Pattison's  Ex'r. 

A  sheriff  cannot  maintain  an  action  for  officers^  fees  placed  in  his  hands  for 
collection f  unless  he  has  paid  the  amount  to  the  officer  to  whom  they 
were  due.  (a) 

Assumpsit.  The  plaintiff's  intestate  had  been  sheriff  to  the 
Oonnty  of  Anne  Arandel,  and  whilst  he  was  sheriff,  sundry  officers' 
fees  had  been  placed  in  his  hands  for  collection  against  the  defend- 
ant's testator,  which  fees  had  not  been  paid.  The  time  allowed  by 
law,  within  which  sheriffs  can  execate  for  fees,  having  elapsed,  this 
action  was  brought  to  recover  the  amount  due  from  the  defendant's 
testator.    General  issue  pleaded. 

Shaaff,  for  the  defendant,  contended,  that  the  plaintiff,  before  he 
O0ald  recover,  must  prove  that  he  or  his  intestate  had  paid  to  the 
officers  the  amount  of  the  fees  claimed  in  this  action. 

Johnson,  contra.  He  did  not  suppose  such  proof  was  requisite,  as 
the  estate  of  the  plaintiff's  intestate,  and  *  the  sureties  in  his  ^^a 
sheriff's  bond,  were  answerable  to  the  officers  if  the  fees  have  "^"^ 
not  been  paid. 

Chase,  Gh.  J.  A  sheriff  cannot  maintain  an  action  for  officers' 
fees  placed  in  his  hands  for  collection,  unless  he  has  paid  to  the 
<^cers  the  amount  of  the  lees  claimed  of  the  person  against  whom 
the  action  is  brought. 


GENERAL  COURT,  OCTOBER  TERM,  1801. 
Somervell  et  ah  vs.  King. 

A  plea  of  payment  may  be  withdrawn  at  the  trial  Court  for  the  purpose  of 

pleading  infancy. 

D£BT  on  a  writing  obligatory.  The  defendant  pleaded  payment, 
and  the  cause  was  put  at  issue  at  the  last  term,  and  notice  of  trial 
given. 

Johnsony  for  the  defendant,  at  this  term  filed  an  affidavit,  and 
moved  the  Court  fpr  permission  to  withdraw  the  plea  of  payment, 

{a)  See  Ott  vs.  Chaplme,  8  H.  &  McH.  196;  Mantz  vs.  Collins,  4  16.  52; 
Prather  ts.  Johnson,  3  H.  &  J.  487. 
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for  the  purpose  of  pleading  that  the  defendant  was  an  infant  when 
he  executed  the  writing  obligatory  upon  which  this  action  is  brought. 
1  W.  Blk.  Rep.  357. 
Maaonj  for  the  plaintiffs. 


The  Coubt  granted  the  leave. 


/ 
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Bull's  Lessee  vs.  Shebedine. 

Proceedings  stayed  in  an  action  of  ejectment,  unless  the  costs  recovered  in 
a  former  ejectment  between  the  same  parties,  are  paid. 

Ejectment.  Kotice  of  motion  by  the  defendant's  counsel  at  the 
last  term  to  stay  proceedings  in  this  cause,  unless  the  costs  of  the 
former  ejectment  between  the  parties,  and  wherein  the  plaintiff  was 
non-suited,  were  paid. 

The  Coubt,  at  this  term,  ordered  that  the  proceedings  in  this 
cause  be  stayed  unless  the  costs  of  the  former  action  of  ejectment 
between  the  same  parties  are  paid  by  the  second  day  of  the  next 
term. 

Johnson  and  Montgomery^  for  the  plaintiff. 

Hollingsworik,  for  the  defendant. 
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Bbuneb  v8.  Hedges. 

The  County  Court  has  jurisdiction  in  an  action  of  assumpsit  for  not  deliver- 
ing a  sufficient  quantity  of  superfine  flour,  produced  from  the  plaintiff  "s 
wheat,  sent  to  be  ground  at  the  defendant's  mill,  although  the  damages 
recovered  were  less  than  10/. 

Appeal  from  Frederick  County  Court,  from  a  judgment  rendered 
in  that  Court  in  favor  of  the  plaintiff,  now  appellee.  It  was  an  action 
of  assumpsit^  and  the  declaration  stated  that  the  plaintiff.  Hedges, 
*^  delivered  to  the  defendant  in  1797  and  1798,  313  bushels  of  wheat, 
for  which  he  received  54  barrels  of  superfine  flour,  and  2  barrels  of 
common,  only,  whereas  he  ought  to  have  received  63  barrels,"  &<5, 
By  agreement  of  counsel,  no  advantage  was  to  be  taken  to  the  in- 
formality of  the  declaration,  and  all  errors  therein  were  released. 
The  general  issue  was  pleaded,  and  there  was  a  verdict  and  jadg- 
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nieiit  for  the  plaintiff,  for  82.  16s,  Od,  corrent  money,  damages,  and 
tosiA,  from  which  judgment  the  defendant  appealed  to  this  Court. 

Shuaff^  for  the  appellant,  contended,  that  the  judgment  ought  to 
be  reversed,  being  entered  for  a  sum  not  within  the  jurisdiction  of 
the  CouDty  Court,  under  the  Act  of  November  Session,  1791,  ch. 

(;s,8. 9. 

J.  Borsey^  on  the  same  side. 

Mason  and  NeUon^  for  the  appellee. 

The  General  Court  affirmed  the  judgment  of  the  County  Court,  and 
the  appellant  appealed  to  the  Court  of  Appeals,  where  the  judgment 
of  the  General  Court  was  affirmed  at  November  Term,  1803. 


•  COURT  OF  APPEALS,  NOV.  TERM,  180 L        208 

WoRLEY  et  ux.  vs.  Walling  et  al. 

The  Court  of  Chancery  will  compel  the  performance  of  a  parol  agreement, 
admitted  by  the  parties  to  have  been  made  or  clearly  proved  to  have 
been  made  and  partly  carried  into  efifect.  (a) 

But  it  will  not  compel  a  conveyance,  where  a  parent,  long  before  the  marri- 
age of  a  child,  promised  if  the  child  was  dutiful,  and  married  with  the 
parentis  consent,  that  upon  such  marriage  he  would  convey  a  tract  of 
land  to  the  child,  unless  such  promise  was  renewed  anterior  to  such 
marriage,  even  though  after  such  marriage  the  child  was  put  in  posses- 
sion of  a  part  of  the  land,  and  erected  some  improvements  thereon. 

Appeal  from  a  decree  of  the  Court  of  Chancery,  dismissing  the 
bill  of  complaint.  The  bill  states  that  the  defendant.  Walling,  had 
several  daughters,  all  of  whom,  except  Ann,  one  of  the  complainants, 
had  greatly  disobliged  him,  in  consequence  of  their  intermarrying 
with  persons  whom  he  disapproved  of.  That  he  promised  the  said 
Ann,  aft«r  the  death  of  her  mother,  that  if  she  would  continue  to 
leside  with  him,  and  behave  with  the  prudence  and  propriety  she 
had  hitherto  observed,  and  would  conduct  and  manage  his  domestic 
concerns,  and  would  never  marry  contrary  to  his  inclinations,  he 
would  give  and  secure  to  her  a  tract  of  land,  whereof  he  was  then 
seised,  in  fee,  lying,  &c.  called  Old  Fox  Deceived,  containing  1G9 
acres.  That  the  said  Walling,  after  the  said  promise,  frequently  and 
publicly  declared  to  divers  persons,  such  intention.  That  in  con- 
formity to  the  wishes  of  her  father,  the  said  Ann  did  reside  with 
him,  and  superintend  his  domestic  concerns  for  several  years.  That 
she  w^  addressed  by  Worley,  the  other  complainant^  and  with  the 
full  and  entire  approbation  of  her  father,  she  intermarried  with 
Worley.    That  in  pursuance  of  his  said  promise  Walling  put  the 

(a)  Approved  in  Stoddert  vs.  Boune,  5  Md.  33;  Artz  vs.  Orove,  21  Md.  470. 


136      WORLEY  ET  AL.  vs.  WALLING  et  al.— 1  H.  &  J. 

complainants  in  possession  of  the  said  tract  of  land.  That  they 
have  made  ei[tensive  improvements,  &c.  that  Walling  has  since  sold 
parts  of  the  said  land  to  the  otlier  defendants,  who  claim  possession, 
&c.  and  that  Walling  hath  also  brought  an  action  of  ejectment  for  the 
residue,  &)c.  Prayer  for  a  conveyance  in  fee,  &c.  and  for  an  injunc- 
tion, &c. 

The  answer  of  Walling  states,  that  three  respectable  persons  were 
addressing  his  said  daughter  Ann,  and  he  admits,  that  during  that 
time  he  made  a  promise,  that  if  she  would  marry  either  of  them,  he 
would  secure  to  her  the  said  land,  but  that  she  refused  to  marry 
either  of  them,  and  intermarried  with  Worley,  contrary  to  his  wish 
g^g^^  or  consent;  and  he  denies  *  any  other  promise.  That  ia 
<«UII  order  that  the  complainants  might  do  something  for  them- 
selves, he  put  them  in  possession  of  the  land,  as  tenants  at  will, 
without  paying  rent.  That  they  have  resided  thereon  about  ten 
years,  and  have  made  some  small  improvements  to  the  amount  of 
one-fourth  of  what  the  said  land  would  rent  for,  during  that  period. 
Denies  that  he  ever  gave  any  assurance  that  he  intended  the  said 
land  for  his  daughter,  other  than  is  before  stated,  so  as  to  induce  the 
complainants  to  make  the  improvements. 

The  answers  of  the  other  defendants  deny  any  notice  of  the  claim 
set  up  by  the  complainants,  &c. 

Testimony  was  taken  under  commissions,  and  the  cause  was 
argued,  &c. 

Hanson,  C.  (May  Term,  1798.)  The  Statute  of  Frauds  and  per- 
juries he  has  ever  considered  as  a  most  wise  and  salutary  law,  ita 
object  being  to  produce  certainty  in  agreement,  and  to  take  care  that 
men,  on  false  suggestions,  should  not  be  compelled  to  perform  thinga 
which  they  never  stipulated  to  perform.  The  zeal  indeed  of  the 
Legislature  to  prevent  in  future  the  impositions  which  had  before 
been  practiced,  has  been  thought  to  have  carried  them  too  far.. 
Hence  it  was,  that  although  the  law  expressly  declared  that  certain 
agreements,  unless  reduced  to  writing,  should  be  void,  the  Court  of 
Chancery  has  neveitheless  compelled  the  performance  of  agreements, 
admitted  by  the  parties  to  have  been  made,  or  clearly  proved  to  have 
been  made,  and  partly  carried  into  effect.  But  in  the  present  case, 
the  alleged  agreement  between  the  parties,  or  rather  thQ  promise  on 
a  condition  which  has  been  performed,  has  not  been  proved.  Per- 
hai>s  it  might  be  said,  that  there  can  be  no  agreement^  unless  both 
parties  at  the  time  of  making  it  are  equally  bound.  If  one  man 
says  to  another,  "do  this,  and  I  will  do  that,''  is  that  other  to  have 
any  indefinite  time  to  determine  on  the  proposition;  and  if,«after 
years,  he  shall  determine  to  do  this,  is  he  to  have  it  in  his  power  to 
bind  the  proposer  without  any  further*  conference  on  the 
'•■'^  subject!  No  I  he  is  to  come  to  the  proposer  and  say,  "You 
once  made  such  a  proposal;  if  you  are  still  willing  to  abide  by  it,  say 
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80,  and  I  will  perform  what  you  proposed."  Did  Worley,  or  his  wife, 
act  in  this  way  t  No !  Is  there  any  satisfactory  proof  of  the  father's 
consenting  to  the  match,  and  telling  the  couple  ^^they  should  have 
the  land  in  case  they  join  the  marriage?"  No.  Much  stress  has 
has  been  laid  on  Walling's  putting  the  couple  in  possession  after 
their  marriage,  as  if  this  could  not  be  done,  unless  in  pursuance  of  a 
former  engagement  to  make  the  daughter  a  tenant  in  fee  simple. 
Bat  since  the  time  of  passing  the  Acts  relative  to  deeds,  no  inference 
is  to  be  drawn  from  the  merely  sufiering  a  man  to  take  possession  of 
laud,  except  that  he  is  to  be  a  tenant  at  will.  Decreed,  that  the 
bill  be  dismissed  without  costs.  From  which  decree  the  complainants 
appealed  to  this  Court. 

Mason  and  Shaaff,  for  the  appellants. 

Keyy  for  the  appellees. 

The  Court  of  Appeals  at  this  Term  affirmed  the  decree  of  the 
Court  of  Chancery. 


COURT  OF  APPEALS,  NOV.  TERM,  1801. 
BEALL  V8.  Prather. 

The  defendant  executed  in  1782.  a  bond  conditioned  to  convey  certain  land 
to  the  complainant.  On  a  bill  filed  in  1798,  for  a  specific  performance  of 
the  contract,  equity  refused  to  enforce  the  same,  but  remitted  the  com> 
plainant  to  his  remedy  at  law  on  the  bond. 

Appeal  from  the  Court  of  Chancery,  decreeing  a  specific  per- 
formance of  an  agreement  to  convey  land.  The  bill,  which  was  filed 
on  the  2oth  of  February,  1798,  states  that  Beall,  the  defendant  in 
the  Court  below,  (the  present  appellant,)  being  seised  of  a  tract  of 
land  called  Grodfather's  Gift,  containing,  by  the  representation  of  the 
said  Beall,  140  acres,  contracted  to  sell,  and  did  actually  sell  the 
same  to  the  complainant,  (Prather,)  on  the  31st  of  August,  1782, 
who  paid  him  one  dollar  as  earnest  money,  and  Beall,  on  the  same 
day,  executed  a  bond  of  conveyance  under  *  his  hand  and  g^-a-a 
seal,  thereby  agreeing  to  convey  to  Prather  the  said  tract  of  '**-■• 
land.  That  Prather  was  to  give  Beall  £600  for  the  land;  and  on 
the  1st  of  August,  1782,  he  gave  his  bond  to  Beall,  thereby  binding 
himself  to  pay  the  said  £600;  one-half  thereof  at  Christmas  day 
next  succeeding,  and  the  remainder  at  some  subsequent  period.  That 
some  short  time  before  the  execution  of  the  bond  of  conveyance, 
Beall  sold  to  one  Lucas  about  27  acres  of  the  said  laud,  of  which  he  did 
not  give  Prather  notice.  That  Prather,  discovering  the  said  27 
acres  had  been  sold,  Beall  proposed  to  make  a  deduction  for  the 
same  out*  of  the  first  payment,  and  to  that  effect  wrote  Prather  a 
letter,  dated  20th  January,  1783,  signed  "  James  Beay.''    This  letter 
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stated  the  qaantity-sold  to  be  only  24  .acres.  That  in  conseqaence 
of  the  said  letter,  Prather  went  to  Beall  to  settle  and  adjust  the 
business,  but  that  Beall  refused  to  peribrm  his  engagement  in  that 
respect.  That  Prather  then  made  an  actual  tender  of  the  first  pay- 
ment, being  £300  in  specie,  but  Beall  refused  to  receive  the  same. 
That  Prather  is  now  ready  to  pay,  &c.  That  Prather  had,  at  the 
request  of  Beall,  paid  him  several  small  sums  of  money  in  part  pay- 
ment of  the  said  land,  as  by  an  account  filed.  That  Beall  has 
always  remained  in  possession  of  the  land,  and  received  the  profits, 
&c.  and  has  always  refused  to  convey  the  same  to  Prather,  or  any 
pait  thereof.  That  he  Prather,  hath  always  been,  and  still  is  willing 
to  comply  with  his  contract,  by  payment  of  the  purchase  money,  bat 
claims  a  deduction  for  the  laud  sold  to  Lucas.  Prayer  for  a  convey- 
ance of  the  laud,  and  for  an  account  of  the  profits,  and  the  sales  of 
the  timber. 

The  answer  of  Beall  states,  that  he  called  at  the  time  mentioned 
in  the  bill  at  the  house  of  the  coknplainant,  and  there  got  intoxi- 
cated; that  during  his  intoxication,  he  supposes,  he  might  have 
agreed  to  sell  the  land  stated  in  the  bill,  but  he  does  not  know  that 
he  did,  neither  does  he  admit  the  paper  exhibited,  [the  bond  of  con- 
veyance,] to  be  his  act  and  deed.  The  said  paper,  on  inspection, 
oi  o  b^ving  *  evident  marks  of  fraud  and  imposition,  for  he  says 
'^^^  that  he  can  write  legibly,  and  to  all  contracts  by  him  made  he 
always  signs  his  name  fairly,  and  at  length,  without  being  obliged  to 
make  his  mark  only.  That  no  part  of  the  consideration  was  ever 
paid  to  him  as  earnest^  to  his  knowledge  or  belief.  That  the  com- 
plainant well  knew,  at  the  time  of  the  supposed  contract,  that  he 
Beall,  had  no  right  to  the  land  claimexl  by  Lucas,  ^and  that  Lucas 
had  purchased  it  long  befoi*e  of  the  defendant's  brother,  and  not  of 
the  defendant.  That  on  his  return  home,  after  getting  sober,  he  was 
informed  that  he  had  l)een  drawn  into  a  contract  for  the  sale  of  his 
land  to  Prather,  he  however  concluded,  notwithstanding  the  gross 
imposition  and  fraud  which  had  been  practised  upon  him  in  his 
moments  of  intoxication,  to  let  the  complainant  have  the  said  land, 
provided  he  complied  in  making  the  payments  agreeably  to  contract! 
That  by  the  bond  exhibited,  executed  by  the  complainant,  he  was  to 
pay  the  defendant  £300  on  the  Christmas  following,  and  the  residue, 
with  interest,  at  any  future  day.  That  after  waiting  about  two  years, 
the  defendant  went  to  the  complainant's  house,  and  ofi*ered  to  him, 
and  did  actually  tender,  a  deed  for  the  said  land,  provided  the  com- 
plainant would  j)ay  him  the  consideration  money,  which  the  com- 
plainant refused  to  do.  That  the  complainant  never  did  tender  to 
him  £300  as  alleged;  neither  did  he  the  defendant  ever  receive  one 
farthing  iVom  the  complainant  as  part  consideration  for  the  said 
land.  He  does  not  recollectsigning  the  letter  exhibited,  fifteen  years 
and  upwards  having  elapsed  «ince  the  date  of  it.  That  he  has  con- 
stantly been  in  the  uninterrupted  possession  of  the  land,  and  no 
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steps  have  ever  been  taken  by  Prather  to  comply  with  his  supposed 
contract.  That  owing  to  the  Federal  City  being  within  10  miles  of 
the  land,  it  has  greatly  increased  in  value,  and  that  is  the  sole  cause 
why  the  complainant  wishes  to  set  up  and  establish  a  claim  to  the 
same,  after  letting  it  remain  dormant  and  unfulfilled  on  his  part  for 
apwards  of  sixteen  years.  He  relies  on  this  long  lapse  of  time 
•and  the  complainant's  non-performance  of  his  part  of  the  ^^q 
said  supposed  contract,  together  with  the  circumstances  of  '***' 
fraad  and  imposition  manifestly  apparent  in  the  conduct  of  the  com- 
plainant, as  a  sufficient  justification  for  not  conveying  the  said  land 
to  the  complainant,  which  the  defendant  does  not  wish  to  do,  he  not 
being  obligated,  upon  any  principle  of  equity  or  justice,  to  a  specific 
performance  of  the  said  supposed  contract  at  this  distance  of  time, 
since  the  alleged  execution  thereof.    Prays  to  be  dismissed,  &c. 

Testimony  taken,  &c.  which  appears  to  be  correctly  stated  in  the 
decree  and  argumepts  of  counsel. 

Haksok,  C.  The  facts  appearing  from  the  proofs  in  the  cause  are 
as  follow :  In  the  year  1783,  James  Beall,  a  man  much  addicted  to 
drink,  but  at  that  time  sober,  contracted  with  Nathan  Prather  to  sell, 
and  with  a  general  warranty  to  convey  to  him,  a  tract  of  land  called 
Godfiather's  Gii't,  for  the  sum  of  £600 ;  some  time  alter  the  contract, 
Beall  sent  Prather  a  letter,  offering  to  make  a  deduction  on  account 
of  24  acres,  which  he  had  before  conveyed  to  another  person ;  but 
has  never  manifested  an  intention  of  performing  his  agreement; 
neither  party  has  at  any  time  done  what  ought  to  have  been  done, 
by  a  man  meaning  to  carry  his  contract  fairly  into  execution ;  a  sham 
tender  of  money  indeed  is  made  by  one,  and  an  improper  deed  is  ten- 
dered by  the  other;  and  then  at  least  ten  years  elapse  without  any 
thing  done,  or  offered  to  be  done  by  either;  although  it  does  not  appear 
that  Prather  relinquished  his  bargain,  or  that  Beall  had  reason  to 
believe  he  would  give  it  up.  After  this  lapse  of  time,  they  come  to  a 
verbal  agreement  that  Prather  pay  the  money,  according  to  contract, 
and  that  Beall  at  the  Christmas  following,  viz :  Dec.  25th,  1785,  deliver 
possession,  provided  that  if  he  could  not  provide  himself  a  place,  his 
stock  and  father  should  remain  on  the  land.  In  making  this  parol 
agreement,  it  seems  that  Prather  gave  up  his  claim  to  a  deduction 
on  account  of  the  24  (or  as  he  says  27,)  acres,  conveyed  to  another 
person,  and  on  account  of  the  small  payments  made  in  1783. 

♦  Although  little  has  been  said  of  this  parol  agreement,  ^-^ 
and  it  is  not  stated  in  the  bill,  the  Chancellor  conceives  it  of  '^*'* 
great  importance.  It  removes  the  objection  of  lapse  of  time,  dor- 
mant contract,  and  imposition  in  obtaining  the  written  contract,  and 
may  be  also  considered  as  settling  all  questions  respecting  the  inte- 
rest of  the  purchase  money  on  one  side,  or  waste  and  profits  on  the 
other  side. 
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The  Chancellor  does  not  recollect  any  decision  expressly  in  pointy 
but  inasmuch  as  it  is  clear  from  the  books,  that  the  parties  to  a 
written  contract  may  rescind  or  dissolve  it  by  a  subsequent  verbal 
agreement,  he  cannot  doubt  the  propriety  of  considering  a  subse- 
quent verbal  agreement  as  confirming  or  even  renewing  a  written 
contract,  notwithstanding  any  lapse  of  time,  or  change  of  circum- 
stances, which  may  have  taken  place  since  its  date.  The  only  doubt 
that  the  Chancellor  can  entertain  is,  whether  or  not  the  subsequent 
parol  agreement  ought  not  to  have  been  made  a  part  of  the  case, 
and  have  been  stated  in  the  bill.  However,  as  the  evidence  respect- 
ing it  has  not  been  objected  to,  and  as  without  being  considered  as 
a  part  of  the  case,  it  certainly  tends  to  establish  the  pretensions  of 
the  complainant,  and  places  things  on  a  fair  footing  between  the 
parties,  the  Chancellor  does  not  hesitate  to  make  it  the  foundatiou  of 
his  decision. 

Under  all  the  circumstances  therefore  of  the  case — Decreed,  that 
in  case  the  complainant  shall,  on  or  before  the  loth  of  January  next, 
bring  into  this  Court,  to  be  paid  to  the  defendant,  or  shall  pay  to  the 
said  defendant,  the  sumof  j&600,  the  said  defendant  shall  thereupon^ 
by  a  good  deed  to  be  acknowledged  and  recorded  agreeably  to  law, 
give,  grant,  bargain  and  sell,  to  the  complainant,  and  his  heirs,  the 
tract  of  land  in  the  bill  mentioned,  called  Godfather's  Giilb,  and  all  the 
right,  title,  interest  and  estate  therein,  of  the  said  defendant.  But 
in  case  the  said  complainant  shall  not  bring  in  the  said  money  to  be 
paid,  or  pay  it  as  aforesaid,  on  or  before  the  said  15th  day  of  Janu- 
^-mm  a>ry  next,  the  contract  in  the  bill  stated,  shall  and  *  it  is  hereby 
'^'■•^  declared  to  be  null  and  void.  Provided  that  the  complainant 
be  at  liberty  notwithstanding,  to  pursue  his  remedy,  (if  any  he  shall 
have,)  at  law,  against  the  defendant,  for  the  non-performance  of  the 
condition  of  his  bond  passed  for  conveyance  of  the  aforesaid  land. — 
It  is  further  decrc^ed,  that  each  of  the  parties  bear  his  own  costs. 
From  which  decree  the  defendant  appealed  to  this  Court. 

Martin,  (Attorney-General,)  and  Bidgely,  for  appellant. 

Key  and  Shaaffy  for  the  appellee. 

Ridgely,  for  the  appellant,  contended  that  the  agreement  had  been 
fraudulently  obtained  from  the  defendant  at  a  time  when  the  com- 
plainant had  contrived  to  intoxicate  him ;  that  the  land  was  worth 
more  than  the  price  agreed  upon ;  that  the  complainant  had  neglected 
to  perform  his  part  of  the  agreement ;  that  the  value  of  the  property 
had  greatly  increased  since  the  signing  of  the  bond,  and  that  the 
contract  was  not  such  an  one  as  equity  would  enforce.  He  cited  1 
Fonb.  384,  385;  Qilb.  on  Eq.  43;  Finch,  538,  575;  Talb.  Eq.  Cases^ 
236;  3  Bro.  CA.  640;  2  Bro.  Pari.  Ca.  396;  2  Eq.  Ab.  18,  pL  7;  1 
Pow.  on  Com.  29,  30;  1  Ch.  Ca.  202;  1  Ves.  19;  21  Vin.  541;  3  Atk. 
386;  1   Vem.  229;  2  Vern,  136;  2  Pour,  on  Con.  273. 
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Shaaffy  for  the  appellee,  cited  1  Fow.  29j  2  P.  Wins.  131,  294;  1 
Ves.  30;  JEJq.  Ca.  Ah.  58;  1  Fon.  320,  322,  384;  5  Vin.  534,  pZ.  8;  1 
Eq.  26;  2  Vem.  127;  1  Atk.  12;  2  Potr.  on  Con.  232,  272;  2  Fe«.  450. 

The  Court  of  Appe^s,  Mack  all,  Jones,  Potts  and  Dennis, 
Judges,  (BuMSEY,  Ch.  J.  did  not  attend,)  at  this  term,  reversed  the 
decree  of  the  Court  of  Chancery,  with  costs  to  the  appellant — and 
decreed,  that  the  Chancellor  dismiss  the  bill  of  complaint,  and  that 
each  party  pay  his  own  costs  incurred  in  the  Court  of  Chancery. 
Provided  that  the  appellee  be  at  liberty,  notwithstanding,  to  pursue 
his  remedy  at  law,  (if  any  he  shall  have,)  *  against  the  appel-  ^«^ 
lant,  for  the  non-performance  of  the  condition  of  his  bond,  "^^^ 
passed  for  the  conveyance  of  the  aforesaid  land.  That  the  Court  of 
Chancery,  shall  give  the  necessary  and  proper  directions  for  carry- 
ing this  decree  into  execution. 


COUET  OF  APPEALS,  NOV.  TEEM,  1801. 
Cabbebbt  et  ux.  et  al.  vs.  Tannehill  et  al. 

A  contract  must  in  all  respects  be  full,  fair  and  honest,  in  the  beginning, 
and  the  performance  of  it  fairly  and  conscientiously  required,  or  the 
Court  of  Chancery  will  not  enforce  it.  (a) 

If  two  persons  agree  about  the  purchase  and  sale  of  lapd,  the  quantity  of 
which  is  understood  by  each  to  be  800  acres,  but  from  a  real  mistake  of 
the  scrivener,  only  200  acres  are  conveyed,  and  the  mistake  is  discovered, 
and  both  parties  are  apprised  that  there  are  in  the  tract  400  instead  of 
300  acres,  on  which  quantity  the  price  had  been  fixed,  the  Court  of 
Chancery  will  not  decree  the  surplus  100  acres;  and  there  being  circum- 
stances proving  the  bargain  a  hard  one,  it  will  not  enforce  the  contract 
as  to  the  other  100  acres. 

Appeal  from  a  decree  of  the  Court  of  Chancery,  dismissing  the 
bill  of  complaint  praying  for  the  specific  performance  of  an  agree- 
ment to  convey  land.  The  facts  appear  in  the  decree  of  the  Chan- 
cellor. 

Hanson,  C.  (11th  of  February.  1801.)  The  jurisdiction  exer- 
cised by  this  Court  with  respect  to  agreements,  although  long  since 
settled,  seems  to  be  little  understood.  The  great  leading  principle  is, 
that  whether  or  not  this  Court,  on  application,  will  compel  a  specific 
performance  of  a  contract,  is  a  matter  of  sound  discretion,  on  considera- 
tion of  all  the  circumstances,  and  from  those  circumstances  it  must 
api>ear,  not  only  that  the  contract  was  in  all  respects  full,  fair 
and  honest  in  the  beginning,  but  that  the  performance  of  it  may 


(a)  Approved  in  Cherbonnier  vs.  Evitt^  56  Md.  295;  Waters  vs.  Howard^  1 
Md.  Ch.  117;  S.  C.  8  GiU,  288. 
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be  fairly  and  conscientiously  required.  This  Court  will  not  other- 
wise enforce  it.  The  defendant  Tannehill,  a  minor,  it  seems,  had 
from  his  deceased  father  a  patrimony,  which  to  judge  from  the 
contract  he  made  with  the  complainant,  was  worth  only  £1,900, 
and  during  the  few  years  of  his  minority  the  complainant,  Schnert- 
zell,  made  him  a  debtor  to  the  amount  of  nearly  one-half  his 
fortune.  About  twelve  months  before  his  arrival  at  age,  Schnert- 
zell  enters  into  a  written  contract  with  him  for  the  purchase  of 
his  land.  But  the  youth,  although  illiterate  and  weak,  finds  that 
he  cannot  reasonably  be  required  to  perform  the  contract.  He 
cannot  be  compelled  to  do  so,  and  the  contract  is  given  up.  On 
his  arrival  at  age,  another  contract  is  proposed;  the  same  price  is  to 
^  be  paid  for  the  land;  but  the  mode  of  payment  is  to  be  ♦  dif- 
'^'^^  ferent.  The  contract  is  made,  but  not  reduced  to  writing. 
In  consequence  of  it,  Tannehill  executes  a  conveyance ;  the  account 
of  Schnertzell  for  articles  furnished  during  TannehilPs  minority,  to  the 
amount  nearly  of  one-half  of  his  fortune  as  before  mentioned,  having 
been  deducted  from  the  price.  It  appears  from  the  evidence,  that 
several  articles  in  the  account  are  charged  at  an  unreasonable  price ; 
and  that  at  the  time  of  the  contract,  the  land  was  worth  more  than 
£7  per  acre;  that  is  to  say,  that  336  acres  were  worth  more  than 
£2j'So2.  But  it  seems  that  only  291  acres  were  conveyed  (which  at 
the  aforesaid  rate,  were  worth  above  j&2,037,)  instead  of  336  acres, 
which  quantity,  according  to  TannehilPs  idea,  he  had  agreed  to  sell, 
and  was  the  whole  he  possessed.  It  appears  further,»that  336  acres 
were  the  quantity  contemplated  by  the  parties  when  treating  on  the 
sale.  Well — Schnertzell  having  had  his  account  against  the  minor 
allowed  in  full,  and  having  secured  291  acres,  now  insists  that  inas- 
much as  he  meant  to  purchase,  and  Tannehill  thought  he  had  sold, 
all  the  land  he  i)ossessed,  he  shall  convey  all  the  residue  not  con- 
veyed, although  that  residue  with  the  land  conveyed,  makes  up 
365  acres;  and  that  the  other  defendant,  Davis,  who  had  purchased 
the  residue,  or  part  thereof,  with  notice,  shall  also  convey. 

Tliei-e  is  reason  to  believe  that  Tannehill's  title  papers  had  been 
put  into  the  hands  of  Faw,  who  acted  as  scrivener,  and  it  is  stated 
that  he  nevertheless  made  a  mistake  in  the  deed.  But  possibly 
that  mistake  might  have  been  beneficial  to  his  employer;  because 
if  the  deed  had  mentioned  and  described  all  the  three  parcels,  of 
which  Tannehill's  land  consisted,  and  if  Tannehill  possessed  the  least 
share  of  discretion,  he  would  have  read,  before  he  signed  and  sealed, 
an<l  would  thence  have  discovered  his  title  to  more  than  one  parcel, 
and  to  a  greater  quantity  than  3**36  acres.  Now  putting  the  case  as 
fairly  for  Schnertzell,  as  the  bill,  answer,  and  testimony  can  }X)ssibly 
admit,  it  amounts  to  this — The  parties  agree  about  the  purchase 
and  sale  of  land,  the  quantity  of  which  is  underatood  *  by  each 
^"^^  to  be  336  acres.  From  a  real  mistake  of  the  scrivener,  only 
291  acres  are  conveyed.      Schnertzell  discovers  the  mistake,  and 
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both  parties  are  apprised  that  there  are  in  three  parcels  held  by 
TaDnehiU  365  acres,  instead  of  336  on  which  quantity  the  price  had 
been  fixed.  On  what  principle  shall  this  Court  then  give  Schnertzell 
the  sorplos  of  29  acres?  Supposing  the  whole  365  acres,  instead  of 
«i36,tohave  been  conveyed,  would  it  not  be  reasonable  for  this  Court, 
on  TannehiU's  application,  to  grant  him  relief?  Certainly  it  would 
be  so!  and  therefore  it  cannot  be  reasonable  to  decree  Schnertzell 
the  surplus  he  sues  for. 

Taking  all  the  circumstances,  as  they  are  already  stated,  this  case 
has  not  that  coifiplexion  which  entitles  Schnertzell  to  any  kind  of 
relief  irom  this  Court.  The  circumstances  indeed  are  such  that 
he  may  consider  himself  sufficiently  successful  in  having  secured  a 
legal  title  to  the  291  acres. 

To  show  that  he  decides  on  settled  principles,  the  Chancellor  only 
refers  generally  to  the  books  on  the  head  of  bargains,  &c. 

Decreed  that  the  bill  be  dismissed,  with  costs  to  the  defendants. 

Key  and  Johwum,^  for  the  complainants. 

Martin^  (Attorney-General,)  and  Sh<mff^  for  the  defendants. 

The  complainants  appealed  to  this  Court;  but  the  case  having 
been  compromised,  the  appeal  was  dismissed  at  this  term. 


•  COUKT  OF  APPEALS,  NOV.  TERM,  1801.         227 
Scott  et  lu?.  vs.  Dorset's  Executors. 

To  a  bill  filed  by  a  legatee  against  executors  for  payment  of  a  legacy,  be- 
queathed to  be  paid  out  of  the  personal  estate,  if  sufficient,  if  not,  then 
out  of  the  proceeds  of  certain  lands  to  be  sold,  there  was  a  demurrer 
Btating  that  the  personal  estate  being  insufficient  lands  were  directed  by 
Act  of  Assembly  to  be  sold,  and  other  persons,  with  the  executors, 
were  named  as  trustees  to  make  the  sale,  &c.  and  who  are  not  made 
parties.  Denaurrer overruled,  and  defendants  directed  to  answer.  They 
answer,  that  the  personal  estate,  and  that  part  of  the  real  estate  sold, 
were  insufficient  to  pay  the  debts  and  legacies;  and  an  account  directed 
to  be  stated  at  the  instance  of  complainants. 

Per  Hanson,  C. 

The  auditor,  in  stating  an  account  on  such  a  bill,  is  not  concluded  by  an 
allowance  made  to  the  executors  by  the  Orphans^  Court  in  an  account 
settled  there;  but  where  the  articles  allowed  by  the  Orphans'  Court 
were  proper  to  be  allowed,  equity  will  not  require  any  further  evidence 
in  regard  to  them,  than  the  production  of  the  account  passed  by  the 
Orphan.^'  Court.  («) 

Bxecutors  are  not  allowed  interest  on  debts  by  thera  paid  after  the  testator 
has  been  more  than  twelve  months  dead. 

Executors  are  entitled  to  be  credited  with  the  amount  of  any  fair  judgment 
or  decree  against  them,  although  they  may  have  appealed  therefrom. 

(a)  Approved  in  Owens  vs.  CoUiiison.  3  G.  &  J.  37. 
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As  to  the  time  when  intereBt  on  a  legacy,  and  the  balance  in  the  hands  of 
the  executors  f^hall  commence,  (a) 

The  executors  are  accountable  for  money  received  by  them  from  the  sale  of 
real  estate  of  the  testator,  which  was  charged  with  the  payment  of 
legacies,  where  the  executors  and  others  were  appointed,  by  an  Act  of 
Assembly,  trustees  to  make  the  sale. 

The  executors  are  entitled  to  an  allowance  for  the  thirds  of  the  widow  of  the 
testator,  she  having  renounced  the  will,  and  also  for  the  full  amount 
of  the  specific  legacies,  whetheri  paid  or  not,  which  legacies  are  to  be 
credited  at  the  amount  of  the  appraisement. 

Executors  are  not  to  be  allowed  for  articles  furnished  tor  the  support  of  the 
«    family  of  the  deceased. 

It  is  the  province  of  the  Orphans'  Court  to  determine  on  an  allowance  of 
extra  commission  to  executors  for  extraordinary  trouble. 

Executors  who  received  continental  i)aper  money,  in  payment  of  property 
sold  by  them,  are  to  be  charged  with  it  according  to  its  proper  value  in 
current  money. 

Appeal  from  a  decree  of  the  Court  of  Chancery,  on  the  part  of 
the  complainants  in  that  Coart.  The  bill,  which  was  filed  on  the  Ist 
of  December,  1789,  stated  that  Caleb  Dorsey,  the  defendants'  testa- 
tor and  grandfather  of  Elizabeth  Goodwin  Dorsey,  now  the  wife  of 
Scott,  (the  complainant,)  being  seised  and  possessed  of  a  considerable 
real  and  personal  estate,  by  his  will,  dated  the  14th  of  March,  1772, 
beqaeathed  to  the  said  Elizabeth  the  sum  of  £500  sterling  money, 
to  be  paid  to  her  at  the  day  of  her  marriage,  or  when  she  should  be 
21  years  of  age,  as  should  first  happen;  and  that  if  his  personal 
estate  should  not  be  sufficient  to  pay  the  legacies  mentioned  and 
bequeathed  in  his  said  will,  that  then  his  lands  called  Dorsey's 
Delight  Enlarged,  Timber  Eidge,  his  part  of  the  land  called  Mill 
Frog,  and  his  part  of  the  furnace  and  works  at  Curtis'  Creek,  and 
his  part  of  the  lands  taken  up  and  purchased  for  the  use  of  the  same, 
should  be  sold,  and  the  money  arising  from  the  sale  thereof,  should 
be  applied  to  pay  the  legacies  mentioned  and  bequeathed  in  and  by 
his  said  will ;  and  he  appointed  the  defendants  his  executors,  &c. 
That  the  testator  died  in  the  year  1772,  and  that  the  executors  took 
possession  of  the  personal  estate  to  the  amount  of,  &c.  and  took  pos- 
session of  and  sold  the  real  estate  so  devised  to  be  sold,  &c.  That 
in  the  month  of  May,  1788,  the  said  Elizabeth,  intermarried  with 
John  Scott,  one  of  the  complainants;  and  that  the  executors  refused 
to  pay  the  said  legacy  of  £500  sterling  money,  with  interest  thereon, 
from  the  time  of  the  death  of  the  testator.    Prayer  for  relief,  &c. 

The  answers  and  demurrers  of  the  defendants  admit  the  will  of 
Caleb  Dorsey,  and  the  bequests  of  the  legacy,  &c.  but  state  that 
the  personal  estate  of  the  testator  was  not  sufficient  to  pay  the  debts 
oofi  *°^  *  ^^S^^j  and  that  in  consequence  thereof  an  Act  of 
'*'*^  Assembly  was  passed  at  November  Session,  in  the  year  1773, 
for  the  sale  of  the  lands  of  the  testator  for  the  payment  of  said  lega- 


to) See  Swearingfiam  vs.  StuU,  4  H.  ft  McH.  32. 
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des,  and  sundry  persons  were  by  said  Act  authorized  to  make  such 
sale,  which  persons  are  answerable  to  the  complainants,  and  not  the 
defendants,  as  executors,  they  having  no  assets  in  their  hands  for  the 
purpose;  wherefore,  for  want  of  sufficient  parties  to  the  said  bill  of 
the  complainants,  the  defendants  demurred,  &c. 

HAifsoN,  C.  At  December  Term,  1792,  ovemiled  the  demurrers, 
and  directed  that  the  defendants  should  answer  over. 

The  defendants  at  February  Term,  1793,  answer,  that  the  testator 
bequeathed  pecuniary  legacies,  including  that  to  the  female  com- 
plainant, to  amount  of  £10,000  sterling  money ;  that  the  personal 
estate  amounted  to  8,3831. 128.  Od.  Maryland  currency,  exclusive  of 
debts,  and  that  the  negroes,  and  other  specific  legacies,  amounting  to 
3,244/.  08.  6d.  Maryland  currency,  were  a  part  of  such  personal  estate, 
which  negroes  and  legacies  were  delivered  and  paid  by  the  executors 
to  the  several  legatees  to  whom  they  were  bequeathed.  That  Pris- 
cilia  Dorsey,  the  widow  of  the  testator,  refused  to  abide  by  the  will. 
That  they  have  received  in  payment  for  part  of  the  pei*sonal  estate 
sold  by  them,  about  the  sum  of  2,532/.  19«.  lid.  in  the  late  paper 
continental  money,  and  also  for  debts  due  to  the  testator  the  sum 
of  230/.  l8.  Id.  and  have  disposed  of  the  said  moneys  by  placing 
them  on  interest  on  loan  to  the  United  States  and  to  this  Stsite. 
They  state  the  Act  of  Assembly  passed  at  November  Session,  1773, 
ch.  11,  authorizing  the  defendants,  and  others,  the  then  executors 
of  the  said  Caleb  Dorsey,  and  other  persons  therein  mentioned,  to 
make  sale  of  certain  lauds  of  the  testator  for  the  payment  of  lega- 
tes, reserving  one-sixth  part  thereof  to  E.  Dorsey,  one  of  the  defeud- 
ants;  that  the  lands  were  sold  by  the  defendants,  and  others,  before 
the  female  complainant's  intermarriage  with  Scott  the  other  com- 
plainant, to  the  *  amount  of  2,462/.  138.  3d.  That  a  part  of  ^^ao 
the  land  directed  by  the  testator  in  his  said  will  to  be  sold,  ^"^^ 
had  been  sold  by  him  in  his  life-time,  and  that  after  his  death,  the 
executors  received  ibr  such  part  the  sum  of  305/.  158.  Od.  in  conti- 
Dental  money.  That  a  second  sale  of  other  lands  was  made  in  June, 
1780,  by  the  surviving  trustees  in  the  Act  of  Assembly  mentioned, 
whereof  the  defendants  were  a  part,  to  the  amount  of  j&7,160,  the 
sixth  part  thereof  belonged  to  E.  Dorsey,  one  of  the  defendants,  in 
his  own  right,  and  another  sixth  part  belonged  to  S.  Dorsey.  That 
there  was  a  bill  filed  in  the  Court  of  Chancery  against  the  testator  in 
histife-time,  and  now  depending  against  his  executors,  by  Ely  Dorsey, 
claiming  a  large  sum  of  money.  That  the  amount  of  the  personal 
estate  and  lands  sold  is  not  sufficient,  independent  of  the  claim  of  the 
said  Ely  Dorsey,  to  pay  the  several  pecuniary  legacies,  had  the  whole 
of  the  proceeds  of  the  sale  of  such  lands  and  personal  estate  been  in 
specie. 

Hanson,  G.    On  the  petition  of  the  complainants,  directed  the 
anditor  to  state  an  account  of  the  personal  estate,  and  of  the  money 
10  1  H.  &  J. 
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arising  firom  the  sales  of  the  real  estate,  which  had  come  to  the 
hands  of  the  executors,  and  of  the  disposition  thereof  by  them,  and 
of  the  assets  remaining  in  their  hands. 

The  auditor,  on  the  22d  of  April,  1795,  reported  that  he  had  stated 
an  account,  &c.  whereby  there  appeared  to  be  in  the  hands  of  the 
executors  the  sum  of  19,213^  18«.  9d.  for  the  disposition  of  which 
by  them,  they  had  no  document  to  shew,  and  that  out  of  that  sum 
they  were  entitled  to  a  credit  for  the  widow's  one-third  part,  and 
also  for  the  specific  legacies;  but  that  there  was  no  evidence  of  the 
same  having  been  paid  or  delivered  by  them. 

The  defendants  made  various  exceptions  to  the  auditor's  report. 

1.  That  they  are  not  chargeable,  as  executors,  with  the  balance  of 
^      the  real  estate  sold,  amounting  to  *  9,888L  5s.  Id.  because  the 

'••'W  ^oid  real  estate  was  sold  in  virtue  of  an  Act  of  Assembly,  by 
which  it  will  appear  that  sundry  other  persons,  besides  the  defendants, 
are  accountable  for  such  sales,  and  that  it  would  be  unjust  to  make 
the  defendants  solely  chargeable  with  the  amount  of  said  real  estate, 
when  they  have  not  received  the  same,  and  no  evidence  was  laid 
before  the  auditor  to  make  them  chargeable  therewith. 

2.  That  the  balance  of  9,325Z.  ISs.  Sd.  stated  to  be  in  their  hands, 
of  the  personal  estate,  hath  been  paid  away,  and  the  auditor  refused 
to  allow  the  defendants'  proof  of  that  fact,  it  being  an  account  stated 
with  the  Orphans'  Court. 

3.  The  auditor  has  not  reported  the  amount  due  on  the  claim  or 
Ely  Dorsey,  depending  against  the  defendants  as  executors  in  the 
Court  of  Chancery. 

4.  The  auditor  refused  to  give  further  time  to  the  defendants  te 
produce  vouchers,  &c. 

Hanson,  C.  On  the  16th  of  December,  1795,  acted  upon  the 
exceptions,  and  disposed  of  them  as  follows,  viz. 

1.  If  it  appears  that  the  executors  received  the  money  arising' 
from  the  sale  of  the  real  estate,  they  are  certainly  accountable  for  it 
in  this  suit.  The  Chancellor  conceives  it  to  have  been  the  intent 
of  the  Act  of  Assembly;  that  the  executors  should  dispose  of  the 
money,  when  raised,  in  discharge  of  legacies,  which  is  a  business 
properly  belonging  to  executors;  the  Act  however  is  not  explicit,, 
and  it  is  possible  that  all  the  trustees  might  have  taken  upon  them- 
selves the  disi>osal  of  the  money,  as  well  as  the  conduct  of  the  sale. 
Whether  they  did  or  not,  is  a  question  concerning  which  no  satisfac- 
tion is  received  from  the  answer  of  the  defendants,  which  indeed 
might  have  been  excepted  to  on  that  account.  As  matters  are 
circumstanced,  the  Chancellor  is  of  opinion,  that  if  the  complainants 
can  show  any  instance  in  which  the  executors  disposed  of  any 
part  of  the  money  arising  from  the  sale  without  the  concurrence  of 
the  other  trustees,  there  arises  a  presumption,  to  be  defeated 
^••^  only  by  positive  *  proof,  that  the  executors  received  the  whole 
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of  the  said  money,  and  are*  therefore  to  account  for  it.  The  Chan- 
oelior  can  say  nothing  further  on  4hi8  exception,  as  the  facts  are  not 
ascertained,  than  that  the  account  should  be  referred  back  to  the 
auditor,  who  shall  receive  evidence,  and  determine  thereon  accord- 
ing to  the  opinion  here  given. 

2.  ThiB  exception  also  relies  upon  an  alleged  fact,  concerning  which 
the  Chancellor  has  no  proof  except  an  exhibit,  which  is  an  account 
stated  with  the  Orphans'  Court.  He  can  only  say,  that  if  tim  fact 
be  as  stated,  the  money  paid  away  by  the  defendants  ought  to  be 
allowed.  The  auditor  must  examine  the  proofs.  He  is  not  however 
concluded  by  the  allowance  of  the  Oi*phans'  Court,  but  must  deter- 
mine, from  the  vouchers  produced,  whether  or  not  the  articles  stated 
in  that  account  are  just. 

3.  The  suit  mentioned  in  this  exception  is  submitted  to  the  Chan- 
iielior,  and  on  examination  thereof,  which  will  soon  take  place,  he 
will  be  able  to  decide  better  on  the  merits  of  this  exception,  and  will 
instmct  the  auditor  accordingly. 

The  auditor  was  directed  to  state  another  account,  &c.  And  on 
the  10th  of  February,  1796,  he  again  reported,  that  there  was  a 
balance  of  12,692L  ll«.8d.  current  money,  due  on  the  account  against 
the  executors,  out  of  which  they  were  entitled  to  a  credit  for  the 
specific  legacies  paid  by  them,  and  for  which  receipts  were  exhibited, 
bat  he  had  no  evidence  before  him  to  ascertain  the  amount  of  specific 
legacies  bequeathed  or  paid.  That  he  had  rejected  a  number  of 
accounts  paid  by  the  executors,  as  being  improper,  and  unsupported 
by  evidence,  amounting  to  7832. 10«.  3d. 

The  defendants  made  nineteen  exceptions  to  this  report,  stating 
that  various  accounts  had  been  rejected  by  the  auditor,  which  ought 
to  have  been  allowed,  viz :  accounts  for  money  paid  for  necessaries 
supplied  to  the  family  of  the  deceased  for  their  support,  within 
twelve  months  after  his  decease,  and  for  money  paid  *  to  a  ^qo 
p^son  to  collect  the  debts;  that  other  accounts  had  not  been  ^^^^^ 
allowed  at  the  times  they  were  paid,  and  that  more  interest  was 
charged  than  was  proper.  That  no  allowance  for  funeral  expenses, 
and  for  finishing  the  crop,  and  for  supporting  the  family,  &c.  had 
been  made;  nor  any  for  the  sum  decreed  in  the  suit  brought  by  Ely 
Dorsey,  nor  any  commission  to  the  defendants  for  selling  the  lands; 
and  that  he  had  charged  in  specie,  money  received  by  them  in  con- 
tmental  currency.  They  also  stated  sundry  other  objections  to  the 
report. 

Hanson,  O.  (2d  of  May,  1797.)  The  Chancellor  having  on  sub- 
mission considered  the  defendants'  exceptions  to  the  auditor's  report, 
is  of  opinion  as  follows : 

1.  There  is  no  foundation  in  law  for  this  exception,  it  is  therefore 
disallowed.    [The  claim  set  up  in  this  exception  was  for  an  account 
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against  the  estate  of  the  testator  for  artricles  famished  to  the  family 
for  their  support  within  twelve  mbnths  after  his  decease.] 

2,  3,  4,  5,  6.  When  the  Chancellor  in  his  order  for  stating  the 
account,  said  that  the  auditor  should  not  be  concluded  by  the  allow* 
ance  of  the  Orphans'  Court,  his  meaning  was,  that  if  the  allowance 
were  not  authorized  by  law,  that  is  to  say,  if  the  articles  for  which 
the  allowance  was  claimed  and  made  by  the  Court,  were  in  their 
nature  improper  to  be  charged  by  an  executor,  the  auditor  should  not 
therewith  credit  the  defendants ;  the  Chancellor  did  not  mean  that  the 
auditor  should  require  evidence  to  establish  articles  allowed  by  the 
Orphans'  Court,  provided  the  said  articles  were  of  a  nature  proper  to 
be  allowed.  As  all  the  articles  mentioned  in  these  exceptions  have 
been  allowed  by  the  said  Court,  and  were  proper  to  be  allowed,  the 
exceptions  are  admitted. 

7.  It  is  the  province  of  the  Orphans'  Court  to  determine,  whether 
or  not  an  allowance  of  an  extra  commission  shall  be  made  to  an  exe- 
cutor for  extraordinary  trouble.  Ajb  it  does  not  appear  that  the  said 
OQQ  Court  *  have  thought  proper  to  allow  a  commission  extraordi- 
'••'•'  nary,  there  is  no  just  ground  for  this  exception,  and  it  is 
therefore  disallowed. 

8.  The  Chancellor  will  so  decree  in  this  cause  respecting  interest, 
that  it  will  be  immaterial  at  what  period  the  accounts  were  paid ; 
the  defendants  will  be  charged  interest  only  from  the  time  of  filing 
the  bill  on  the  balance  in  their  hands. 

9.  Ko  vouchers  appear  to  have  been  exhibited  relative  to  finishing 
the  crop.  On  what  legal  foundation  an  allowance  for  maintaining 
the  family  is  craved,  the  Chancellor  cannot  perceive.  As  to  funeral 
exx)enses,  the  law  has  limited  a  sum  exceeding  which  the  Orphans' 
Court,  or  the  former  commissary,  could  not  go.  There  is  no  voucher 
concerning  these  exx>enses,  and  if  there  were,  they  ought  to  have 
been  laid  before  the  proper  tribunal,  whose  allowance,  not  exceeding 
the  limited  sum,  would  be  adopted  here.  The  exception  is  dis- 
allowed. 

10.  Unquestionably  the  defendants  ought  to  be  credited  with  the 
amount  of  any  fair  judgment  or  decree  against  them.  The  excep- 
tion  Ls  allowed.  The  complainants  may  either  wait  the  result  of  the 
appeal,  or  hereafter  have  a  just  ground  for  another  suit,  in  case  the 
decree  be  reversed  or  changed  in  favor  of  the  appellants. 

11 .  The  auditor  had  no  authority  to  allow  a  commission  on  the 
sale  of  the  lands,  and  it  is  certain  the  defendants  have  been  allowed 
a  full  commission  on  the  money  arising  from  the  sale.  The  excep- 
tion is  disallowed. 

12.  It  is  consonant  to  justice,  that  the  defendants  be  charged  as 
they  received.  It  appears  that  they  received  3051.  15».  Od.  paper 
money,  in  March,  1779,  and  the  scale  of  depreciation  ought  to  ascer- 
tain the  value  of  it  in  current  money. 
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1^  &c.  The  defendants  are  entitled  to  an  allowance  for  the  widow's 
thirds,  whether  theyiiave  paid  thetn  or  not,  &c.  The  defendants  are 
entitled  to  a  credit  for  the  full  amount  of  the  specific  legacies  as 
*  the  said  amount  shall  appear  to  the  auditor,  and  the  ap-  ^o^t 
praisement  of  the  articles  bequeathed  ought  to  be  taken  as  '^^^ 
oonclosive  evidence,  because  the  defendants  are  answerable,  either 
for  those  articles,  or  their  full  value,  whatever  that  may  be.  The 
charge  for  the  maintenance  and  education  of  Edward  Dorsey,  son  of 
the  deceased,  is  proper,  if  the  defendants  can  support  it  by  proof. 

The  auditor  was  directed  to  restate  the  account,  &c.  and  on  the 
6th  of  June,  1797,  the  auditor  again  reported,  by  which  it  appears 
that  there  was  due  to  the  complainants  the  sum  of  51Z.  loa.  4d.  ex- 
dosive  of  interest. 

Hanson,  C.  on  motion,  ordered  that  the  auditor's  report  be  ap- 
proved and  confirmed,  unless  exceptions  thereto  be  filed  on  the  part 
of  the  complainants  on  or  before  the  4th  day  of  the  next  term,  pro- 
vided a  copy  of  this  order  be  served  on  the  complainants,  or  their 
soUcitors,  before  the  10th  instant. 

Hanson,  C.  (15th  January,  1799.)  The  auditor  having  returned 
his  reiK>rt  with  a  statement  agreeably  to  the  decision  of  the  Chan- 
oeUor,  on  the  exceptions  taken  to  the  former  report,  and  no  excep- 
tions being  filed  against  the  last  account  and  report — ^Decreed,  that 
the  report  of  the  auditor  be  absolutely  approved,  ratified  and  con- 
firmed. 

In  the  Chancellor's  decision  on  the  exceptions,  he  intimated  his 
intent  of  charging  interest  from  the  time  of  filing^the  bill,  and  under 
all  circumstances  he  conceives  it  proper  so  to  do.  The  principal  sum 
stated  by  the  auditor  to  be  due  to  the  complainants,  is  51L  15«.  4^!. 
and  the  interest  thereon  to  this  day,  from  the  10th  of  December, 
1789,  the  time  of  filing  the  bill,  is  2SL  58.  2d.  and  both  together 
amonnt  to  the  sum  of  SOL  Os.  6d.  Decreed,  that  the  defendant's  do 
pay  to  the  complainants  the  said  sum  of  80^  0«.  6d.  current  money, 
and  costs.  From  which  decree  the  complainants  appealed  to  this 
Court. 

•  Martin^  (Attorney -General,)  Ziey,  Sfiaaffond  Scott,  for  the  ^^^^ 
appellants.  '*•'* 

Ridgely  and  &  Johnsofi,  for  the  appellees. 

The  Court  of  Appeals,  Rumsey,  Ch.  J.,  Potts  and  Dennis,  JJ. 
(Mackall  and  Jones,  J  J.  did  not  attend)  at  an  adjournment  of  this 
term,  viz :  the  13th  of  Jime,  1802,  passed  the  following  decree,  to 
wit:  After  hearing  counsel  upon  this  appeal,  it  is  adjudged,  ordered 
ftnd  decreed,  that  the  decree  of  the  Chancellor  be  reversed,  and  that 
the  appellants  be  allowed  their  costs  of  appeal. 
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It  is  further  adjudged,  ordered  and  decreed,  that  the  appellees 
account  with  the  appellants  for  the  legacy  bequeathed  to  the  appel- 
lant's wife  Elizabeth,  with  interest  thereon  from  the  1st  day  of  Jane, 
1788,  and  that  the  appellees,  the  executors  of  Caleb  Dorsey,  be 
charged  .in  said  account  with  the  amount  of  all  sales  of  the  testator's 
lands,  by  them  made,  and  interest  thereon,  agreeably  to  the  terms  of 
sale,  and  that  the  executors,  so  far  as  they  were  possessed  of  assets,  be 
not  allowed  interest  on  debts  by  them  paid  after  the  testator  had 
been  more  than  twelve  months  dead. 

And  it  is  further  adjudged,  ordered  and  decreed,  that  the  Chan- 
cellor  pass  such  decree  and  order  as  shall  be  necessary  to  have  the 
account  stated  on  the  principles  and  in  the  manner  herein  directed, 
and  on  return  thereof,  if  the  assets  in  hand  are  adequate  to  the  pay- 
ment of  the  legacies  charged  thereon,  that  then  the  Chancellor  pass 
a  decree  for  the  payment  of  the  full  legacy  and  interest  due  the  appel- 
lants ;  and  if  the  assets  are  inadequate,  then  to  decree  the  amount 
of  the  legacy  and  interest  to  be  paid  so  far  as  assets  are  stated  to 
be  in  hand,  and  to  bind  future  assets  as  they  come  to  hand,  with 
costs  of  suit  to  be  allowed  the  complainants. 
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Whittington  vs.  Polk. 

An  Act  of  Assembly  repugnant  to  the  Constitution  is  void. 

The  Court  have  a  right  to  determine  an  Act  of  Assembly  void,  which  is 
repugnant  to  the  Constitution,  (a) 

The  Act  of  Nov.  Session,  1801,  ch.  74,  relating  to  the  administration  of  jus- 
tice, &c  is  not  unconstitutional. 

The  Justices  of  the  County  Court  under  that  Act,  were  not  entitled  to  com- 
missions during  good  behavior. 

That  Act  being  limited  to  a  certain  number  of  years,  and  creating  a  judicial 
office  without  limitation  as  to  time,  it  was  held  that  the  incumbent  of 
the  office  had  a  vested  right  to  hold  it  for  the  term  of  years  originally 
limited  for  the  continuance  of  the  law,  but  that  Act  could  at  any  time 
be  constitutionally  repealed,  although  the  repealing  Act,  depriving  the 
incumbent  of  his  office  would  be  unjust. 

The  writ  of  assize  of  novel  disseisin  does  not  lie  to  recover  the  office  of 
Chief  Justice  of  a  district. 

Assize  of  novel  disseisin.  The  plaintiff  prosecuted  out  of  the 
General  Court  for  the  Eastern  Shore,  the  following  writ,  to  wit: 
^'  Maryland,  set.  The  State  of  Maryland  to  the  Sheriff  of  Somerset 
County,  Greeting.  William  Whittington,  of  Worcester  County, 
gentleman,  complains,  that  William  Polk,  of  Somerset  County,  g^en- 
tleman,  unjustly,  and  without  judgment,  hath  disseised  him  of  his  free- 

(a)  Affirmed  in  Regent  vs.  Willianm,  9  6.  &  J.  410. 


WHITTINGTON  vs.  POLK.— 1  H.  &  J.  151 

liold  in  his  office  of  Chief  Justice  of  the  County  Courts  of  the  Counties 
of  Caroline,  Dorchester,  Somerset  and  Worcester,  in  the  fourth  dis- 
trict of  the  State  aforesaid,  with  its  £tppurtenances,  at  Worcester 
County  aforesaid  in  the  said  State,  within  thirty  years  now  last  past, 
as  he  saith,  and  so  forth.  Therefore  you  are  hereby  commanded, 
that  if  the  said  William  Whittington  shall  make  you  secure  in  prose- 
<mting  his  claim,  then  put  by  gages  and  safe  pledges  the  said  Wil- 
liam Polk,  that  he  be  and  appear  before  the  General  Court  to  be  held 
for  the  Eastern  Shore  of  this  State  at  Easton,  in  Talbot  County,  on 
the  second  Tuesday  of  April  next,  then  and  there  to  answer  the 
complaint  aforesaid;  and  have  you  then  and  there  the  names  of  the 
pledges,  and  this  writ,  and  so  forth.  Witness  the  honorable  Jebe- 
XIAH  TowNLET  Chase,  Chief  Judge  of  the  said  Court,  the  eighth 
day  of  September  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  one. 

Issued  the  24th  of  March,  1802. 
(L.  Mabtin.)  James  Eable,  Junr.  Clk." 

SherigTs  return, — "Maryland,  Somerset  County,  to  wit:  The  within 
named  William  Polk  is  attached  by  pledges,  with  notice  of  trial  at 
the  next  term,  on  the  7th  day  of  April,  1802. 

Pledges  to  prosecute,  John  Doe,  Bichard  Boe. 

So  answers       Jno.  Wilkins,  Shff." 

Dedaratian. — "  Eastern  Shore  of  Maryland,  Somerset  County,  ttct, 
William  Polk,  of  Somerset  County,  *  gentleman,  was  attached  oQ«y 
to  answer  the  complaint  of  William  Whittington,  of  Worces-  '•«' • 
ter  County,  gentleman,  for  that  unjustly,  and  without  judgment,  he 
the  said  William  Polk  disseised  him  the  said  William  Whittington 
of  his  freehold  in  his  office  of  Chief  Justice  of  the  County  Courts  of 
the  Counties  of  Caroline,  Dorchester,  Somerset  and  Worcester,  in  the 
fomth  district  of  the  State  aforesaid,  with  its  appurtenances,  at 
Worcester  County  aforesaid,  in  the  said  State,  within  thirty  years 
now  last  past,  as  he  saith,  and  so  forth.  And  whereupon  the  said 
W.  W.  by  Luther  Martin,  his  attorney,  complains,  that  the  said  W. 
P.  disseised  him  the  said  W.  W.  of  his  freehold  in  his  office  of 
Chief  Justice  of  the  County  Courts  of  the  Counties  of  Caroline, 
Dorchester,  Somerset  and  Worcester,  in  the  fourth  district  of  this 
State,  with  its  appurtenances.  And  for  his  title  to  the  said  office, 
and  its  appurtenances,  the  said  W.  W.  saith,  that  by  the  Constitu- 
tion or  form  of  government  of  this  State,  among  other  things  it  is 
provided  and  established,  that  the  Governor  for  the  time  being, 
vith  the  advice  and  consent  of  the  Council,  may  appoint  all  Judges; 
and  that  all  Judges  shall  hold  their  office  during  good  behavior,  re- 
movable only  for  misbehavior,  on  conviction  in  a  Court  of  law.  And 
that  by  a  certain  Act  of  the  General  Assembly  of  Maryland,  made 
and  passed  at  a  session  of  the  General  Assembly,  begun  and  held 
at  the  City  of  Annapolis,  on  Monday,  the  seventh  day  of  November, 
and  ended  the  thirty- first  day  of  December,  in  the  year  of  our  Lord 
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one  thousand  seven  hundred  and  ninety -six,  entitled,  '^An  Act  for 
the  better  administration  of  justice  in  the  several  counties  of  this 
State/'  it  was  among  other  things  enacted,  that  this  State  shall  be 
divided  into  five  districts,  to  be  numbered  and  distinguished  as 
follows:  that  is  to  say,  Saint  Mary's,  Charles,  Prince  George's  and 
Calvert  Counties,  should  be  the  first  district;  Cecil,  Kent,  Queen 
Anne's,  and  Talbot  Counties,  should  be  the  second  district;  Anne 
Arundel,  Baltimore  and  Harford  Counties,  should  the  third  district ; 
Caroline,  Dorchester,  Somerset,  and  Worcester  Counties,  should  be 
OQft  *  *^®  fourth  district;  and  Washington,  Frederick,  Montgo- 
'•••^  mery,  and  Allegany  Counties,  should  be  the  fifth  district;  and 
that  the  County  Courts  in  each  district  should  be  composed  of  the 
Chief  Justice  of  the  district  in  which  each  county  should  be,  and  of 
two  Associate  Justices  appointed  for  such  counties  respectively. 
And  the  said  W.  W.  further  saith,  that  by  a  certain  other  Act  of 
the  General  Assembly  of  Maryland,  made  and  passed  at  a  session  of 
the  General  Assembly  begun  and  held  at  the  City  of  Annapolis,  on 
Monday,  the  sixth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-seven,  and  ended  the  twenty- 
first  day  of  January  in  the  year  of  our  Jjord  one  thousand  seven 
hundred  and  ninety-eight,  entitled,  ^^A  supplement  to  the  Act  for 
the  better  administration  of  justice  in  the  several  counties  of  this 
State,"  it  was  among  other  things  enacted,  that  upon  the  death, 
resignation,  removal  out  of  the  district,  or  other  disqualification  of 
any  Chief  Justice  then  in  commission,  or  who  might  thereafter  be 
commissioned  by  virtue  of  the  said  Act,  the  Governor  and  Council 
should  be  authorized  and  directed  to  appoint  and  commission  for 
such  district  in  which  the  vacancy  might  happen,  one  person  of 
integrity,  experience,  and  sound  legal  knowledge,  who  after  his 
appointment  should  reside  in  the  district  for  which  he  should  be 
appointed,  (and  who  should  be  styled  in  the  commission  Chief  Jus- 
tice of  the  County  Courts  in  such  district,)  and  that  the  said  Chief 
Justice  should  hold  his  commission  during  good  behavior,  and  might 
be  removed  for  misbehavior,  in  the  same  manner  as  the  Chancellor 
and  the  Judges  might  be  removed,  agreeably  to  the  Constitution  of 
this  State,  and  not  otherwise.  And  that  it  .was  further  enacted  by 
the  Act  last  mentioned,  that  every  Chief  Justice  who  might  be  there- 
after appointed  in  virtue  of  the  said  Act  for  the  fourth  district, 
should  receive  as  a  compensation  for  his  services,  at  the  rate  of  one 
thousand  three  hundred  doUars  per  annum.  And  the  said  W.  W. 
further  saith,  that  agreeably  to  the  Constitution  of  this  State,  and 
^  according  to  the  provisions  and  directions  ♦  of  the  two  Acts 
'••'^  of  Assembly  in  part  above  recited,  on  the  liSth  day  of  Febru- 
ary, 1799,  the  Governor  of  this  State,  with  the  advice  and  consent 
of  the  Council,  did  duly  appoint  and  commission,  according  to  the 
directions  of  the  Constitution  and  laws  of  this  State,  the  aforesaid 
W.  W.  to  the  office  of  Chief  Justice  of  the  County  Courts  of  the 
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Comities  of  Caroline,  Dorchester,  Somerset  and  Worcester,  in  the 
fourth  district  of  the  State  aforesaid,  (which  office  was  then  vacant,) 
and  to  hold  his  said  office  daring  his  good  behavior,  &c.  And  which 
said  commission  the  said  W.  T^.  brings  into  Conrt,  the  date  whereof 
is  the  same  day  and  year  aforesaid.  And  the  said  W.  W.  further 
saith,  that  he  did  accept  the  saicl  commission  and  office,  and  that 
afterwards,  on  the  12th  day  of  M^urch,  1799,  he  the  said  W.  W.  took 
the  several  oaths  required  by  the  Oimstitution  of  the  United  States, 
and  by  the  Constitution,  and  Acts  <^f  the  General  Assembly,  of  this 
State,  and  subscribed  a  declaration  of  his  belief  in  the  Christian 
religion,  before  he  acted  in  his  said  office  of  Judge.  And  the  said 
W.  W.  saith  that  he  took  and  received  the  salary  and  profits  of  the 
said  office  from  the  date  of  his  commission  aforesaid,  until  the  20th 
day  of  January  last ;  and  at  the  time  of  his  being  appointed  and 
commissioned  he  was,  and  ever  since  he  hath  been,  and  at  this  time 
he  is,  a  person  of  integrity,  experience,  and  sound  legal  knowledge, 
and  fit  and  sufficient  to  execute  the  said  office ;  and  that  at  the  time 
of  his  being  appointed  and  commissioned  as  aforesaid,  and  long 
before  and  ever  since,  he  hath  been,  and  at  this  time  is  a  resident  of 
the  said  fourth,  district ;  and  that  he  was  seized  of,  held,  exercised  and 
enjoyed,  the  said  office,  and  discharged  the  duties  thereof,  and  be- 
haved himself  well  therein  from  the  said  12th  day  of  March,  1799, 
nntil  the  8th  day  of  February,  1802,  when  the  aforesaid  W.  P.  at 
Worcester  County  aforesaid,  unjustly,  and  without  judgment,  dis- 
seised him  the  said  W.  W.  of  his  freehold  in  his  aforesaid  office,  with 
its  appurtenances,  and  so  forth ;  and  this  he  is  ready  to  verify ;  and 
thereof  he  bringeth  suit,  and  so  forth. 

•  Luther  Martinj  Att'y  for  plaintiff.  f  John  Doe  and  ^^  j  ^ 

Pledges  to  prosecute  i  Eichard  Roe."  -^"^^ 

Pter*. — ^'^  And  the  said  William  Polk,  by  Josiah  Bayly,  his  attorney, 
comes  and  defends  the  force  and  injury  when,  &c.  and  whatever,  &c. 
aud  saith,  that  the  said  W.  W.  never  was  seized  of  the  office  afore- 
said of  such  estate,  whereof  he  the  said  W.  W.  could  be  disseised; 
and  if,  &c.  then  the  said  W.  P.  saith,  that  he  hath  done  no  injury 
nor  disseisin  of  the  office  aforesaid  to  him  the  said  W.  W.  in  such 
manner  and  form  as  the  said  W.  W.  above  against  him  hath  de- 
clared, and  so  forth;  and  of  this  he  puts  himself  upon  the  assize,  &c. 
And  the  said  W.  W.  likewise,  &c." 

SpeciiU  VerdicL — "And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say,  that  under  and  pursuant  to  the  directions  of  the  Act 
of  the  General  Assembly  of  this  State,  passed  at  November  Session, 
1796,  entitled,  "An  Act  for  the  better  administration  of  justice  in 
the  several  counties  of  this  State,"  and  under  and  by  virtue  of  the 
several  Acts  of  Assembly  for  continuing  and  amending  the  same 
and  supplementary  thereto,  a  commission  from  the  Governor  and 
Council  of  this  State,  under  the  Great  Seal  thereof,  and  in  due  form 
of  law,  did  issue  to  the  plaintiff,  bearing  date  on  the  28th  day  of 
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Febraary,  1799,  which  commission  is  in  the  foUowiug  words :  [The 
commission  here  follows.]  And  that  the  plaintiff  did  accept  the  said 
commission,  and  did  duly  qualify  under  the  same,  and  did  enter  into 
the  discharge  of  the  duties  of  the  s  lid  office,  and  continued  to  dis- 
charge them  in  a  proper  and  sufficient  manner,  until  the  20th  day 
of  January  now  last  past,  and  received  the  salary  annexed  by  law 
to  the  said  office.  And  they  further  find,  that  the  plaintiff,  at  the 
time  of  the  date  of  the  said  commission,  and  at  all  times  since,  did 
reside,  and  still  doth  reside  within  the  fourth  district  aforesaid,  in 
the  said  commission  mentioned ;  and  hath  not  in  any  manner  re- 
signed or  forfeited  the  said  commission.  And  they  further  find, 
that  under  and  pursuant  to  the  directions  of  the  Act  of  the  Oenend 
^  -  -  Assembly  of  this  State,  passed  at  November  *  Session,  1801, 
'^**  entitled,  "An  Act  relative  to  the  administration  of  justice  in 
this  State,  and  to  repeal  the  Acts  of  Assembly  therein  mentioned,*'  a 
commission  in  due  form  of  law,  from  the  Grovemor  and  Council  of  this 
State,  under  the  Great  Seal  thereof,  did  issue  to  the  defendant, 
which  commission  bears  date  on  the  28th  day  of  January,  1802,  and 
is  in  the  following  words :  [The  commission  here  follows.]  And  that 
the  defendant  did  accept  the  said  commission,  and  did  duly  qualify 
under  the  same,  and  did  enter  into  the  discharge  of  the  duties  of  the 
said  office,  and  hath  continued  until  the  present  time  to  discharge 
the  same  in  a  proper  and  sufficient  manner,  and  still  continues  to 
hold  the  said  office,  and  discharge  the  said  duties,  without  having 
in  any' manner  resigned  or  ibrfeited  the  said  office.  And  they  further 
find,  that  at  the  time  of  the  date  of  the  last  mentioned  commission, 
and  ever  since,  the  defendant  hath  resided,  and  still  doth  reside 
within-  the  said  iburth  district  in  the  said  commissions  mentioned; 
and  that  both  the  plaintiff  and  defendant  are  persons  of  integrity, 
experience  and  sound  legal  knowledge.  But  whether  upon  the 
whole,"  &c.  &c.  "  Jno.  Edmondson,  Foreman." 

Martin^  (Attorney-General,)  and  Harper^  for  the  plaintiff. 

BuUittj  ticoU  and  Bcuylyj  for  the  defendant. 

This  case  was  argued  before  Chase,  Chief  Judge,  Duvai^l  and 
Done,  Judges — and  they  took  time  to  form  their  opinion  till  June 
following,  when  the  following  opinion  in  writing,  signed  by  all  the 
Judges,  was  delivered  by 

Chase,  Ch.  J. — ^In  the  discussion  of  this  case  the  following  points 
were  raised  and  contended  for  by  the  counsel  of  the  plaintiff*. 

1st.  That  an  Act  of  Assembly  repugnant  to  the  Constitution  is 
void. 

2d.  That  the  Court  have  a  right  to  determine  an  Act  of  Assembly 
void,  which  is  repugnant  to  the  Constitution. 

•  3d.  That  the  Act  of  Assembly  passed  in  1801,  ch.  74, 
^^'^   entitled,  "An  Act  relative  to  the  administration  of  justice  in 
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this  State,  and  to  repeal  the  Acts  of  Assembly  therein  mentioned," 
so  far  as  respects  the  plaintiff,  is  unconstitutional  and  void. 

4th.  That  the  Assize  of  Novel  DisseiBin  is  the  proper  remedy  to 
recover  the  office  of  Chief  Justice  of  the  fourth  district. 

The  two  first  points  were  conceded  by  the  counsel  for  the  defend- 
ant; indeed  they  have  not  been  controverted  in  any  of  the  cases 
which  have  been  brought  before  this  Court. 

Notwithstanding  these  concessions,  the  Court  deem  it  necessary 
to  communicate  the  reasons  and  grounds  of  their  opinion  on  those 
points. 

The  Bill  of  Bights  and  form  of  government  compose  the  Constitu- 
tion of  Maryland,  and  is  a  compact  made  by  the  people  of  Maryland 
among  themselves,  through  the  agency  of  a  convention  selected  and 
appointed  for  that  important  purpose.  This  compact  is  founded  on 
the  principle  that  the  people  being  the  source  of  power,  all  govern- 
ment of  right  originates  irom  them.  In  this  compact  the  people 
have  distributed  the  powers  of  government  in  such  manner  as  they 
thought  would  best  conduce  to  the  promotion  of  the  general  happi- 
ness; and  for  the  attainment  of  that  all-important  object  have, 
among  other  provisions,  judiciously  deposited  the  legislative,  judi- 
cial and  executive,  in  separate  and  distinct  hands,  subjecting  the 
fmictionaries  of  these  powers  to  such  limitations  and  restrictions  ba 
they  thought  fit  to  prescribe.  The  Legislature,  being  the  creature 
of  the  Constitution,  and  acting  within  a  circumscribed  sphere,  is  not 
omnipotent,  and  cannot  rightfully  exercise  any  power,  but  that  which 
is  derived  i^om  that  instrument. 

The  Constitution  having  set  certain  limits  or  land-marks  to  the 
power  of  the  Legislature,  whenever  they  exceed  them  they  act  with- 
out authority,  and  such  acts  are  mere  nullities,  not  being  done  in 
pursuance  of  power  delegated  them:  Hence  the  necessity  of  ^^^q 
•  some  power  under  the  Constitution  to  restrict  the  Acts  of  '^^^ 
the  Legislature  within  the  limits  defined  by  the  Constitution. 

The  power  of  determining  finally  on  the  validity  of  the  acts  of  the 
Legislature  cannot  reside  with  the  Legislature,  because  such  power 
would  defeat  and  render  nugatory,  all  the  limitations  and  restrictions 
on  the  authority  of  the  Legislature,  contained  in  the  Bill  of  Bights 
and  form  of  government,  and  they  would  become  judges  of  the 
validity  of  their  own  acts,  which  would  establish  a  despotism,  and 
subvert  that  great  principle  of  the  Constitution,  which  declares  that 
the  powers  of  making,  judging,  and  executing  the  law,  shall  be  sep- 
arate and  distinct  from  each  other. 

This  power  cannot  be  exercised  by  the  people  at  large,  or  in  their 
collective  capacity,  because  they  cannot  interfere  according  to  their 
own  compiict,  unless  by  elections,  and  in  such  manner  as  the  Con- 
stitution has  prescribed,  and  because  there  is  no  other  mode  ascer- 
tained by  which  they  can  express  their  will.  It  is  true  the  people 
may  assume  the  powers  of  government  whenever  the  ends  of  it  are 
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perverted,  when  public  liberty  is  manifestly  endaDgered,  and  all  other 
means  of  redress  are  ineffectual ;  but  surely  every  act  of  the  Legisla- 
ture repugnant  to,  or  in  violation  of  the  Constitution,  cannot  be  held 
a  sufficient  cause  for  the  interposition  of  the  people  in  a  way  which 
subverts  the  government  and  reduces  the  people  to  a  state  of  nature, 
and  therefore  cannot  be  the  proper  mode  of  redress  to  remedy  the 
evils  resulting  from  an  Act  passed  in  violation  of  the  Constitution. 

The  interference  of  the  people  by  elections  cannot  be  considered 
as  the  proper  and  only  check  and  a  suitable  remedy,  because  in  the 
interval  of  time,  between  the  elections  of  the  members  who  compose 
the  different  Legislatures,  the  law  may  have  had  its  full  operation^ 
and  the  evil  arising  from  it  become  irremediable;  nor  is  it  probable 
that  the  elections  will  be  made  with  the  view  to  afford  redress  in 
gpMM  such  particular  ♦  case,  and  if  they  were,  and  the  law  should  be 
"^^^  repealed,  it  would  not  be  an  adequate  remedy. 

The  Senate  of  Maryland,  one  of  the  component  parts  of  the  Legis- 
lature, is  elected  lor  five  years,  and  vacancies  in  that  body,  occa- 
sioned by  death,  resignation,  or  removal  out  of  the  State,  are  filled 
up  by  their  own  appointment.  The  present  Senate  was  elected  in 
the  month  of  September,  1801,  and  the  law  under  which  the  plaintiff 
claims  the  office  of  Chief  Justice  of  the  fourth  district  is  a  temporary 
law,  and  would  have  expired  before  the  termination  of  the  five  years 
for  which  the  present  Senate  is  elected,  which  shews  in  this  instance 
that  the  interference  of  the  people  in  their  election  is  not  the  proper 
mode  of  redress  for  an  injury  sustained  by  an  Act  passed  in  viola- 
tion of  the  Constitution. 

It  is  the  office  and  province  of  the  Court  to  decide  all  questions  of 
law  which  are  judicially  brought  before  them,  according  to  the  estab- 
lished mode  of  proceeding,  and  to  determine  whether  an  Act  of  the 
Legislature,  which  assumes  the  appearance  of  a  law,  and  is  clothed 
with  the  garb  of  authority,  is  made  pursuant  to  the  power  vested 
by  the  Constitution  in  the  Legislature;  for  if  it  is  not  the  result  or 
emanation  of  authority  derived  from  the  Constitution,  it  is  not  law, 
and  cannot  influence  the  judgment  of  the  Court  in  the  decision  of 
the  question  before  them. 

The  oath  of  a  Judge  is  ^^that  he  will  do  equal  right  and  justice 
according  to  the  law  of  this  State,  in  every  case  in  which  he  shall 
act  as  Judge."  To  do  right  and  justice  according  to  law,  the  Judge 
must  determine  what  the  law  is,  which  necessarily  involves  in  it  the 
right  of  examining  the  Constitution,  (which  is  the  supreme  or  para- 
mount law,  and  under  which  the  Legislature  derive  the  only  author- 
ity they  are  invested  with,  of  making  laws,)  and  considering  whether 
the  Act  passed  is  made  pursuant  to  the  Constitution,  and  that  trust 
and  authority  which  is  delegated  thereby  to  the  legislative  body. 

The  three  great  powers  or  departments  of  government  are  inde- 

.  pendent  of  each  other,  and  the  Legislature,  *  as  such,  can  claim 
'•^^  no  superiority  or  pre-eminence  over  the  other  two.  TheLegisIa- 
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tare  are  the  trostees  of  the  people,  and,  as  such,  can  only  move 
within  those  lines  which  the  Constitution  has  defined  as  the  bound- 
aries of  their  authority,  and  if  they  should  incautiously,  or  unad- 
visedly transcend  those  limits,  the  Constitution  has  placed  the 
judiciary  as  the  barrier  or  safe-guard  to  resist  the  oppression,  and 
redress  the  injuries  which  might  accrue  from  such  inadvertent,  or 
unintentional  infringements  of  the  Constitution. 

This  power  is  properly  vested  in  the  judiciary,  because  to  secure 
their  uprightness  and  independency,  the  Constitution  declares  they 
shall  hold  their  commissions  dming  good  behavior,  and  shall  receive 
liberal  salaries  as  a  compensation  for  their  services,  and  because  they 
are  appointed  by  the  executive,  who,  it  is  to  be  presumed,  will  ap- 
point those  persons  Judges,  who  are  most  distinguished  for  their 
integrity,  experience,  and  reputation  for  legal  knowledge;  such  men, 
from  the  nature  of  their  studies  and  avocations  in  life,  may  be  pre- 
sumed, without  disparagement  to  the  talents  and  legal  acquirements 
of  others,  better  qualified,  and  more  competent  than  the  rest  of  the 
community,  to  the  decision  of  legal  and  constitutional  questions. 

It  is  true  this  presumption,  like  many  others,  may  fail  in  some 
instances;  but  that  by  no  means  proves  the  fallacy  of  the  reasoning, 
or  evinces  the  impropriety  of  lodging  the  power  with  the  judiciary. 
To  secure  an  honest  decision,  and  to  prevent  the  mischiefs,  which 
would  flow  from  partiality  or  corruption,  the  Judges  are  liable  to  be 
removed  from  office,  on  conviction  of  misbehavior,  in  a  Court  of  law. 
It  is  also  observable,  that  the  Courts  cannot  take  judicial  cogni- 
zance of  any  Act  repugnant  to  the  Constitution,  unless  the  question 
is  judicially  brought  before  them,  and  then  it  is  fully  discussed  by 
counsel  learned  in  law,  and  the  Court  decide  on  mature  consideration. 
•  Under  these  safe-guards  nothing  can  be  wanting  to  in-  ^-^ 
spire  a  well  grounded  confidence  in  the  people,  that  the  judi-  '**" 
ciary  will  honestly  and  rightly  determine  all  questions  which  are 
brought  before  them,  arising  under  the  Constitution,  and  the  laws  of 
the  State  made  pursuant  thereto. 

As  to  the  third  point.  That  the  Act  of  Assembly  passed  in  1801, 
ch.  74,  entitled,  ''An  Act  relative  to  the  administration  of  justice  in 
this  State,  and  to  repeal  the  Acts  of  Assembly  therein  mentioned," 
so  far  as  respects  the  plaintiff,  is  unconstitutional  and  void. 

The  Court  cannot  help  regretting  that  any  occurrence  should 
render  it  necessary  to  resort  to  the  judiciary  to  decide  the  question, 
whether  an  Act  of  the  General  Assembly  is  constitutional  or  not? 
But  whenever  it  does  become  necessary,  and  the  case  is  judicially 
brought  before  this  Court,  they  trust  they  will  not  seek  any  evasion, 
or  shrink  from  the  determination  of  it,  but  act  with  caution  and 
circumspection,  and  give  it  that  consideration  which  the  importance 
of  it,  and  their  duty,  demand. 

The  motives  which  may  induce  the  Legislature  to  pass  a  law  can- 
not be  inquired  into  by  the  Court  in  a  question  as  to  its  constitution- 
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ality ;  nor  can  the  policy  or  inexpediency  of  the  law  have  any  in- 
fluence with  them  in  deciding  such  question.  The  only  inquiry  with 
the  Oonrt  is,  whether  the  Act  parsed  is  made  pursuant  to  the  power 
vested  in  the  General  Assembly  by  the  Constitution.  Although,  in 
the  opinion  of  the  Court,  the  authority  of  the  General  Assembly  is 
limited,  yet  as  the  powers  of  legislation  are  not  particularly  or  spe- 
cifically defined,  but  conferred  under  a  general  grant,  they  are  sub- 
ject only  to  such  restrictions  and  limitations  as  are  prescribed  by  the 
Bill  of  Bights  and  form  of  government,  and  the  Constitution  of  the 
United  States. 

The  parts  of  the  Constitution  most  applicable  to  the  question,  and 
which  have  been  very  amply  animadverted  on  by  the  counsel,  are 
the  following  articles  of  the  ibrm  of  government : 

*  The  40th. — That  the  Chancellor,  all  Judges,  the  Attorney 
'*'*  ■  General,  clerks  of  the  General  Court,  the  clerks  of  the  County 
Courts,  &c.  shall  hold  their  commissions  during  good  behavior. 

The  49th. — That  all  civil  oGBcers  of  the  appointment  of  the  Gov- 
ernor and  Council,  who  do  not  hold  commissions  during  good  be- 
havior, shall  be  appointed  annually  in  the  third  week  of  November. 

The  47th. — ^That  the  Judges  of  the  General  Court,  and  Justices  of 
the  County  Courts,  may  appoint  the  clerks  of  their  respective  Courts. 

The  50th. — ^That  the  Governor,  every  member  of  the  Council, 
every  Judge  and  Jastice,  before  they  act  as  such,  shall  respectively 
take  an  oath,  ^Hhat  he  will  not,  through  favor,  affection  or  partiality, 
vote  for  any  person  to  office,  &c. 

The  56th. — ^That  there  be  a  Court  of  Appeals,  &c 

The  44th. — ^That  a  justice  of  the  peace  may  be  eligible  as  a  senator, 
delegate,  or  a  member  of  the  Council,  and  may  continue  to  act  as  a 
justice  of  the  peace. 

And  the  following  articles  of  the  Bill  of  Bights. 

The  6th. — ^That  the  legislative,  executive,  and  judicial  powers  of 
government,  ought  to  be  for  ever  separate  and  distinct  from  each 
other. 

The  30th. — ^That  the  independency  and  uprightness  of  Judges  are 
essential  to  the  impartial  administration  of  justice,  and  a  great  secu- 
rity to  the  rights  and  liberties  of  the  people;  wherefore  the  Chan- 
cellor and  all  Judges  ought  to  hold  commissions  during  good  be- 
havior. 

In  the  report  of  the  committee  it  stood,  '^  wherefore  the  Chancel- 
lor, all  Judges  and  jastices,"  &c.  but  it  does  not  appear  by  the 
printed  proceedings  of  the  convention  how  the  word  justices  came  to 
be  omitted. 

The  judiciary  of  Maryland,  previous  to  the  time  when  the  Consti- 
tution of  Maryland  was  formed,  consisted  of  County  Courts,  a  Pro- 
vincial, now  General  Court,  a  Court  of  Appeals,  Chancery  Court,  and 
Court  of  Admiralty. 
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•  The  justices  of  the  peace  in  their  respective  counties  were  ^^^ 
conservators,  of  the  peace,  and  individually  or  singly  had  a  '•^^ 
h'mited  jurisdiction  conferred  by  Acts  of  Assembly,  and  in  their 
respective  counties  they  composed  the  County  Courts,  but  for  hold- 
ing Court  one  of  the  quorum  must  have  been  present,  t.  e,  one  of 
certain  justices  named  in  the  commission. 

By  an  Act  of  the  General  Assembly  which  passed  at  the  first 
Session  of  Assembly,  (in  February,  1777,)  which  was  held  after  the 
formation  of  the  government,  the  tonus  of  the  commissions  were 
prescribed.  The  Judges  of  the  Court  of  Appeals,  General  Court  and 
Court  of  Admiralty,  were  to  hold  their  commissions  during  good 
behavior;  the  Justices  of  the  County  Courts  until  they  should  be 
duly  discharged. 

The  Justices  of  the  County  Courts  have  been  annually  appointed 
by  the  Gk)vemor  and  Council.  This  has  been  the  uniform  and 
uninterrupted  practice  ever  since  the  Constitution  was  established 
untU  the  modification  of  the  system  in  the  year  1790. 

By  the  48th  Article  of  the  form  of  government,  the  Governor,  with 
the  advice  and  consent  of  the  Council,  may  suspend  or  remove  any 
civil  ojQficer  who  has  not  a  commission  during  good  behavior. 

It  appears  to  the  Court,  upon  considering  the  several  parts  of  the 
Constitution  which  relate  to  the  question,  to  be  the  plain  and  obvious 
meaning  of  that  instrument,  that  the  Justices  of  the  County  Courts 
were  not  entitled  to  commissions  during  good  behavior. 

A  plain  distinction  is  kept  up  between  the  Justices  of  the  County 
Courts  and  the  Judges  of  the  other  Courts,  and  a  studied  uniformity 
of  language  has  been  observed  throughout  to  preserve  the  distinction. 

So  far  as  respects  the  Justices  of  the  County  Courts,  the  principle 
in  the  Bill  of  Bights,  that  the  legislative,  executive  and  judiciary, 
shall  for  ever  be  kept  separate  and  distinct,  is  departed  from,  and 
they  are  made  capable  of  being  elected  members  of  the  General 
Assembly,  or  membera  of  the  Council;  which  constitutes  a  very 
striking  distinction  between  the  Justices  of  the  County  Courts,  and 
the  Judges  of  the  other  Courts,  and  *  manifests  plainly  that  ^ 
it  was  not  the  intention  to  place  them  on  the  same  footing  as  "^^^ 
to  the  durability  of  their  commissions. 

The  word  justices,  which  was  inserted  in  the  report  of  the  com- 
mittee, being  omitted  in  the  Bill  of  Bights,  is  a  circumstance  which, 
with  the  Act  of  Assembly  directing  the  forms  of  the  commissions, 
operates  forcibly  on  our  minds  to  confirm  our  opinion. 

The  Greneral  Assembly  possess  competent  authority  to  modify  the 
County  Courts  in  such  manner  as  they  may  think  will  conduce  to 
the  better  administration  of  justice,  and  this  power  has  been  exer- 
cised. 

The  power  and  authority  of  the  plaintiff  as  Chief  Justice  of  the 
fourth  district,  and  his  right  to  the  office  of  Chief  Justice,  are  created 
by,  and  derived  from  the  Legislature,  and  the  duration  of  his  com- 
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mission  is  limited  by  Act  of  Assembly.  Upon  his  appointment  by 
the  executive,  his  acceptance  of  the  commission,  and  qualifying 
under  the  same,  a  right  vested  in  him  to  hold  the  office  for  the  term 
of  years  limited  for  the  continuance  of  the  law;  which  right  was  not 
to  cease  or  determine  but  on  his  death,  or  on  his  being  convicted,  in 
a  Couit  of  law,  of  misbehavior. 

Although,  in  the  opinion  of  the  Court,  the  said  repealing  Act,  in 
depriving  the  plaintiH'  of  his  said  office,  is  an  infraction  of  his  right, 
and  incompatible  with  the  principles  of  justice,  and  does  not  accord 
with  sound  legislation;  yet  the  said  office,  and  the  right  to  hold  it, 
being  created  by  Act  of  Assembly,  and  not  vested  in  the  plaintiff 
by  the  Constitution,  and  there  being  no  clause  or  article  in  the  Bill 
of  Eights  or  form  of  government  prohibiting  or  restricting  the  Legis- 
lature in  passing  the  said  repealing  Act,  the  Court  are  of  opinion  that 
the  said  Act  is  not  void. 

The  Court  are  also  of  opinion,  that  the  writ  of  assize  of  novel  dissei- 
sin does  not  lie  in  this  case  to  recover  the  said  office,  because  the  plain- 
tiff  has  only  an  interest  for  a  term  of  years  in  the  said  office,  deter- 
minable on  the  contingency  of  his  being  convicted  of  misbehavior 
in  a  Court  of  law;  and  that  writ  is  not  adapted  to  the  recovery  of 
any  estate-  or  interest  in  *  lands,  or  in  an  office  less  than  a 
^oU  freehold,  except  in  the  case  of  a  tenant  by  elegit^  who  has  a 
chattel  interest,  or  an  interest  less  than  freehold,  having  a  right  to 
hold  a  moiety  of  the  lands  of  the  debtor,  until  the  debt  is  satisfied 
by  holding  the  land  and  perception  of  the  profits,  at  the  extended 
value. 

The  remedy  by  writ  of  assize  of  novel  disseisin  was  given  to  the 
tenant  by  elegit,  by  the  Statute  of  13  Edw.  I,  c.  18,  to  recover  the 
possession  of  the  land  in  case  he  was  ousted  before  his  debt  was 
satisfied,  and  this  remedy  has  been  extended  in  England  to  the 
tenant  by  statute  merchant,  and  statute  staple,  by  equity  of  the 
said  statute,  for  the  simihtude  of  their  estates  to  that  of  tenant  by 
elegit  But  the  Court  know  of  no  other  case  in  which  that  remedy 
has  been  allowed  to  recover  an  interest  less  than  a  freehold ;  and 
are  of  opinion,  that  the  writ  of  assize  of  novel  disseisin  cannot  be 
extended  to  this  case  by  equity  of  the  said  statute,  there  being  no 
similarity  between  the  estate  of  tenant  by  elegit,  and  the  interest 
which  the  plaintiff'  has  in  the  office  of  Chief  Juitice  of  the  fourth 
district;  and  besides,  the  Court  know  of  no  instance,  in  this  State, 
in  which  the  tenant  by  elegit  has  brought  the  writ  of  assize  of  novel 
disseisin  to  recover  his  possession,  and  none  of  the  English  statutes 
which  passed  anterior  to  the  first  emigration  of  the  inhabitants  of 
Maryland,  have  been  adopted  by  the  Constitution  of  Maryland,  and 
incorporated  with  the  laws,  but  such  as  have  been  found  by  expe- 
rience to  be  applicable  to  our  local  and  other  circumstances.  And 
it  does  not  appear  to  the  Court  there  can  be  any  other  safe  criterion 
by  which  the  applicability  of  such  statutes  to  our  local  and  other 
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circomstanceH  can  be  ascertained  and  established,  but  that  of  hav- 
ing been  used  and  practised  under  in  this  State. 

For  these  reasons  the  Court  are  of  opinion,  that  the  writ  of  assize 
of  novel  disseisin  cannot  be  sustained  in  this  case ;  and  order  judg- 
ment ot nonpros,  to  be  entered. 

•  DUV/VLL,  J.    Dissented  t;0  that  paragraph  in  the  reason- 
ing,  which  states  the  right  of  the  plaintiff  to  the  office  to  be    '^^•'• 
daring  the  continuance  of  the  Act  under  which  he  was  commissioned, 
and  that  the  Act  of  1801,  was  an  infraction  of  hLs  right,  &c.  as  will 
appear  by  the  following  letter: 

Annapolis,  12th  June^  1802. 

SiK : — ^To-morrow  Col.  Done  will  leave  this  place,  and  on  his  re- 
tarn  home,  will  deposit  with  yon  the  opinion  of  the  Judges  in  the 
case  of  WMUingtqn  against  Polk. 

I  concurred  in  the  opinion  given  on  each  of  the  points  made  in  the 
caose:  that  is  to  say, 

1.  That  an  Act  of  the  Legislature  contrary  to  the  Constitution  is 
Toid, 

2.  That  the  Courts  of  judicature  have  a  power  to  declare  it  void. 

3.  That  the  Act  of  1801  relating  to  the  judiciary  is  not  void. 

4.  That  the  writ  of  assize  of  novel  disseisin  for  the  office  of  Chief 
Justice  of  the  fourth  district  cannot  be  sustained. 

Thus  concurring,  the  opinions  and  reasoning  have  my  signature : 
bat  I  declared  my  dissent  at  the  time,  to  that  paragraph,  in  the 
il^asoning,  which  states  the  right  of  Mr.  Whittington  to  the  office, 
to  be  during  the  continuance  of  the  Act  under  which  he  was  com- 
missioned, and  that  the  Act  of  1801,  was  an  infraction  of  his  right,  &c. 

I  consider  the  observations  in  this  paragraph  as  partly  erroneous, 
and  partly  extra-judicial. 

It  would  have  been  more  proper  to  have  noted  the  exceptions  in 
writing,  at  the  time  of  signing,  but  that  having  been  omitted,  let 
this  letter  remain  among  your  files  as  a  memorial  that  my  assent 
was  not  given  to  the  paragraph  alluded  to. 
I  am.  Sir,  respectfully. 

Your  obedient  servant,  G.  Duvall. 

Jamks  Earle,  Esq.  Cleric  of  the  General  Court j  Eastern  Shore. 


11  1  H.  dr  J. 
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252  •  GENEEAL  OOUET,  (E.   S.)  APRIL  TERM,  1802. 

Dixon,  iise  of  Bebbt  vs.  Swiogett. 

Parol  evidence  cannot  be  given  to  prove  the  non-payment  of  the  considera- 
tion money  for  lands  sold  and  conveyed,  the  deed  expressing  that  the 
consideration  had  been  received,  (a) 

This  was  an  action  of  general  indehitattts  assumpsit^  with  also  a 
count  for  a  quantum  valehaty  for  money,  the  consideration  for  certain 
lands  in  Caroline  County  sold  and  conveyed  by  the  plaintiff  to  the 
defendant. 

Hammond  and  J.  Bayly,  for  the  plaintiff,  in  support  of  their  case, 
offered  parol  testimony  to  prove  that  the  full  consideration  money 
had  never  been  paid.  They  admitted  the  execution  of  the  deed  of 
bargain  and  sale  conveying  the  land,  and  voluntarily  exhibited  a  copy 
of  it,  wherein,  according  to  the  usual  form,  the  full  consideration 
money  was  acknowledged  to  have  been  received ;  and  on  the  back,  be- 
tween the  execution  and  the  acknowledgment  of  the  deed  before  the 
magistrates,  a  receipt  of  the  consideration  money  was  indorsed  and 
signed  by  the  bargainor,  as  usual ;  but  they  contended  that  the  receipt 
in  full  within  the  body  of  the  deed,  as  well  as  the  indorsement  of  the 
same  on  the  back,  were  mere  formalities,  and  as  such  could  not  pre- 
vent them  from  shewing  that  the  consideration  money  was  in  reality 
still  due.  They  admitted  that  it  placed  the  burthen  of  proof  of  non- 
payment on  them,  but  it  was  not  conclusive  against  them. 

Martin^  (Attomey-Gteneral,)  and  BtUlitty  for  the  defendant,  objected 
to  the  plaintiff's  giving  such  parol  testimony. 

The  Court  were  of  opinion  that  the  plaintiff  in  this  case  could 
not  give  any  parol  testimony  to  prove  the  non-payment  of  the  con- 
sideration money,  contrary  to  his  express  acknowledgment  of  it  on 
the  face  of  the  deed. 

The  plaintiff  non-suited. 

(a)  This  decision,  being  inconsistent  with  the  cases  of  Wolfe  vs.  Hcmver,  1 
G.  89;  Lingan  vs.  Henderson,  1  Bl.  249;  Higdon  vs.  Thomas^  1  H.  &  G.  145; 
Elysville  Co,  vs.  Okisko  Co.  1  Md.  Ch.  D.  895;  Bladen  vs.  Wells,  30  Md.  578; 
O'^Neale  vs.  Lodge^  3  H.  &  McH.  250,  may  be  regarded  as  overruled.  These 
cases  establish  the  rule  that  the  receipt  in  a  deed  for  the  purchase  money  is 
only  prima  fade  evidence,  and  may  be  disproved  by  parol. 


GIBSON  V8.  SMITH.— 1  H.  &  J.  163 


•GENBEAL  COURT,  (E.  S.)  APRIL  TERM,  1802.    253 
RicHABDSON's  Lessee  vs.  Parsons. 

A  verdict  in  a  former  suit  where  the  judgment  was  reversed  for  error  in 
fact,  is  not  evidence  in  a  trial  on  a  new  ejectment. 

Ejectbient  for  Richardson's  Discovery  and  Conclusion,  lying  in 
Worcester  County. 

The  counsel  for  the  defendant  objected  to  the  verdict  in  a  former 
mt  being  evidence,  because  the  judgment  was  reversed  for  error  in 
fact,  the  defendant  having  died  before  the  verdict  was  taken ;  and 
they  cited  1  Stra.  162;  1  Margan^s  Essays^  94;  Qilb.  63;  Shoicer^s 
Pari  Cases. 

Chase,  Ch.  J.  The  Court  are  of  opinion  that  the  verdict  cannot 
be  reeeiyed  as  evidence,  inasmuch  as  the  judgment  was  reversed  for 
error  in  fact,  the  defendant  bevig  dead  at  the  time  and  two  days 
before  the  verdict  was  given.  The  judgment  being  reversed  on  that 
groond,  there  was  no  legal  trial  or  verdict  in  the  case. 

Hammond  and  Bullitt,  for  the  plaintiff. 

MartiUj  (Attorney-General,)  and  Harper,  for  the  defendant. 


GENERAL  COURT,  (E.  S.)  APRIL  TERM,  1802. 
Gibson's  Lessee  vs.  Smith. 

Where  a  grant  of  a  tract  of  land  described  it  as  lying  on  the  £.  side  of 
Chesapeake  Bay,  and  on  the  S.  side  of  a  river  in  the  said  bay  called  St. 
Michaers  River,  next  adjoining  the  land  of  H.  M.  beginning  at  the  said 
H.  M's  northermost  bounded  oak,  running  N.  £.  and  by  N.  up  the  river 
for  breadth  175  perches,  to  a  marked  pine  by  a  marsh,  bounding  on  the 
£.  by  a  line  drawn  S.  and  by  E.  from  the  said  pine  for  length  320 
perches,  on  the  S.  by  a  line  drawn  S.  W.  and  by  S.  for  breadth  from  the 
end  of  the  S.  and  by  £.  line,  until  it  intersect  a  parallel  drawn  from  the 
land  of  H.  M.  on  the  W.  with  said  land  and  parallel,  on  the  N.  with 
said  river,  containing,  &c.  Hdd,  that  the  said  tract  be  located  from  its 
beginning  to  the  place  where  the  second  bounder  thereof  stood,  and 
from  such  place,  according  to  the  course  and  distance  expressed  in  the 
grant,  running  820  perches  to  the  end  of  the  second  line,  according  to 
such  course,  and  distance,  and  from  thence,  according  to  the  course  and 
distance  expressed  in  the  grant  for  the  third  line,  to  the  place  where  the 
third  line  shall  intersect  with  a  parallel  drawn  from  H.  M^s  land,  and 
from  thence,  according  to  the  grant,  to  the  beginning,  (the  jury  finding 
from  the  evidence  the  places  where  the  second  bounder  stood,  and 
where  the  third  line  intersected  with  the  parallel,)  although  such  loca- 
tion runs  the  tract  across  the  land  of  H.  M. 
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A  record  in  an  action  of  trespass  q.  c.  f.  between  jmrties  under  whom  the 
plaintiff  and  defendant  in  ejectment  claim,  read  in  evidence ,  &c. 

A  land  commission  defectively  executed,  may  be  read  in  evidence  to  prove 
the  commission  had  issued,  but  for  no  other  purpose. 

Ejectment  lor  a  tract  of  land  called  Eobert  and  Margaret,  lying 
<  in  Talbot  GouDty.    Defence  on  warrant  and  plots  returned. 

•  1.  The  plaintiff'  at  the  trial  offered  in  evidence  to  the  jury 
^^^  the  patent  of  the  tract  of  land  called  Robert  and  Margaret, 
surveyed  on  the  16th  of  May,  1763,  for  and  granted  to  Eobert  New- 
comb  on  the  18th  of  June,  1766,  in  virtue  of  an  escheat  warrant  on 
a  tract  of  land  called  Harbor  Bouse ;  also  the  will  of  the  said  New- 
comb,  dated  the  9th  of  March,  1790,  devising  that  part  of  the  said 
tract  of  land  for  which  this  ejectment  is  brought  to  his  grandson, 
James  Newcomb ;  also  a  deed  of  conveyance  for  the  said  land  from 
the  said  James  Newcomb  to  the  lessor  of  the  plaintiff*,  dated  the 
10th  of  December,  1793 ;  also  the  location  of  the  said  land  on  the 
plots  returned  in  this  cause ;  also  the  certificate  and  patent  of  a  tract 
of  land  called  Harbor  Bouse,  surveyed  for  Anthony  Griffin  on  the 
26th  of  July,  1659,  and  granted  to  him  on  the  13th  of  February, 
1659,  and  the  location  thereof  on  the  plots  by  the  plaintiff. 

The  defendant  offered  in  evidence  the  certificate  and' patent  of  a 
tract  of  land  called  Harryton,  surveyed  on  the  26th  of  July,  1659, 
for  and  granted  to  Henry  Morgan  on  the  13th  of  February,  1659, 
^^  lying  on  the  £.  side  of  Chesapeake  Bay,  and  on  the  E.  side  of  a 
river  in  the  said  bay  called  St.  Michael's  Biver,  beginning  at  the 
northermost  bounded  tree  of  Anthony  Griffin's  land,  runnings 
N.  N.  £.  up  the  river  for  the  breadth  of  150  perches  to  a  marked  oak 
at  the  mouth  of  a  creek  called  Kirke's  Creek,  bounding  on  the  N.  by 
a  line  drawn  E.  up  the  creek  for  length  320  perches,  on  the  E.  by  a 
line  drawn  S.  S.  W.  from  the  end  of  the  E.  line  until  it  intersect  a 
parallel  drawn  from  the  land  of  Anthony  Griffin,  on  the  S.  with 
the  said  land,  on  the  W.  with  the  said  river,  containing  270  acres.'^ 
The  defendant  also  offered  in  evidence  the  certificate  and  patent 
of  a  tract  of  land  called  Kirkham,  surveyed  on  the  28th  of  July, 
1659,  for  and  granted  to  Michael  Kirke  and  John  Hill,  on  the  7th 
of  January,  1659,  "lying  on  the  E.  side  of  Chesapeake  Bay,  and 
on  the  S.  side  of  a  river  in  the  said  bay  called  St.  Michael's 
Biver,  next  adjoining  the  land  of  Henry  Morgan,  beginning 
^^^  at  the  aforesaid  •  Morgan's  northermost  bounded  oak,  run- 
ning N.  E.  and  by  N.  up  the  river,  for  breadth  175  perches,  to  a 
marked  pine  by  a  marsh,  bounding  on  the  E.  by  a  line  drawn 
S.  and  by  E.  from  the  sjiid  pine  for  length  320  perches,  on  the 
S.  by  a  line  drawn  S.  W.  and  by  S.  for  breadth  from  the  end  of  the 
S.  and  by  E.  line,  until  it  intersect  a  parallel  drawn  from  the  land  of 
Henry  Morgan,  on  the  W.  with  said  land  and  parallel,  on  the  N.  with 
the  said  river,  containing  350  acres."    The  defendant  also  offered  in 
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•evideDce  the  locations  of  the  two  last-mentioned  tracts  of  lands,  as 
laid  down  by  him  on  the  plots  as  his  defence. 

Whereapon  the  plaintiff  prayed  the  opinion  of  the  Court,  and  their 
direction,  to  the  jnry,  that  the  said  tract  of  land  called  Kirkham,  ac- 
<x>rding  to  its  true  location,  and  according  to  the  true  construction 
of  the  certificate  and  patent  thereof,  could  not  be  laid  down  so  as  to 
ran  across  the  said  tract  of  land  called  Harryton,  but  must  be  laid 
entirely  to  the  northward  thereof  and  adjoining  thereto. 

Chase,  Ch.  J.  (Duvall  and  Done,  J  J.  concurred.)  The  Court  are 
of  opinion  that  the  direction  as  prayed  by  the  plaintiff  ought  not  to 
be  given.  But  the  Court  are  of  opinion,  and  so  direct  the  jnry,  that 
the  tract  of  land  called  Kirkham  ought,  according  to  the  true  con- 
stmction  of  the  certificate  and  patent  thereof,  to  be  located  and 
laid  down  from  its  first  beginning  to  the  place  where  the  jnry  shall 
be  of  opinion,  from  the  evidence  to  be  produced  to  them,  the  second 
bounder  thereof  stood,  and  from  such  place  according  to  the  course 
and  distance  expressed  in  the  certificate  and  patent,  miming  320 
perches  to  the  end  of  the  second  line,  according  to  such  course  and 
distance,  and  from  thence  according  to  the  course  expressed  in  the 
certificate  and  patent  for  the  third  line  of  the  tract  to  the  place 
where  the  third  line  shall,  in  the  opinion  of  the  jury  from  the  evi- 
dence to  be  offered  to  them,  intersect  with  a  parallel  drawn  from  the 
tract  of  land  called  Harryton,  and  from  thence,  according  *  to 
the  certificate  and  patent,  to  the  beginning  of  the  tract  called  "^^^ 
Kirkham.    The  plaintiff  excepted. 

2.  The  defendant,  to  prove  the  second  boundary  of  the  tract  of 
land  called  Kirkham,  as  located  by  him  on  the  plots,  offered  in  evi- 
dence the  record  of  a  suit  which  had  been  brought  in  the  late  Pro- 
vincial Court  by  Bobert  Newcomb  against  Jacob  Hindman,  under 
whom  the  defendant  claims ;  by  which  record  it  appeared  that  an 
action  of  trespass  q.  c,  /.  had  been  instituted,  for  a  trespass  com- 
mitted on  the  tract  of  land  called  Bobert  and  Margaret ;  that  the 
defendant  in  the  said  action  pleaded  non  cul  and  liberum  tenementum 
of  a  tract  of  land  called  Kirkham;  that  a  warrant  of  resurvey  issued, 
and  plots  with  the  depositions  of  sundry  witnesses  were  returned ; 
and  that  a  trial  was  had  at  April  Term,  1760,  when  the  defendant 
obtained  verdicts  and  judgment.  The  defendant  also  offered  in  evi- 
dence that  the  plaintiff  derives  his  title  to  the  land  for  which  this 
ejectment  was  brought  and  claims  under  the  said  Bobert  Kewcomb. 
The  defendant  further  offered  in  evidence,  to  establish  the  said 
second  boundary,  the  testimony  of  witnesses,  who  swore  they  had 
been  shewn  the  same  by  a  certain  Francis  Morling,  who  lived  and 
had  been  brought  up  about  300  yards  from  the  place,  as  the  second 
boundary  of  Kirkham,  and  that  he  then  declared  he  had  received  his 
information  from  James  Condon  and  one  Winchester.  The  defend- 
ant then  produced  and  offered  to  read  in  evidence  a  record  of  a  com- 
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mission,  issaed  at  the  instance  of  the  said  Jacob  Hindman,  to  com- 
missioners, to  take  depositions  respecting  the  boundaries  of  the  said 
land  called  Kirkham,  together  with  the  return  thereof,  and  the  man* 
ner  the  commissioners  had  executed  the  same,  except  the  depositions 
taken,  which  the  defendant  did  not  ofifer  to  give  in  evidence.  The 
record  of  the  commission  and  return  states  that  ^'on  the  13th  of 
March,  1744,  his  Lordship's  commission  for  the  examination  of  evi- 
dences concerning  their  knowledge  of  the  bounds  of  part  of  two  tracts 
of  land  called  Kirkham  and  Harrington,"  &€.  "  was  issued  •  di- 
£o7  rected  to  James  Edge,  &c.  which  commission  is  set  forth  ; 
and  that  William  Thomas,  &c.  two  of  the  said  commissioners,  made 
return  of  the  said  commission  to  the  County  Court  held  in  Novem- 
ber, 1747,  certifying  as  follows,  viz:  "To  the  worshipful  the  Justices 
of  Talbot  County :  These  are  humbly  to  certify  your  worships  that, 
pursuant  to  your  directions  in  the  annexed  comn^ission  to  us  given, 
we  gave  public  notice  of  our  meeting  on  the  lands  called  Kirkham 
and  Harrington,  to  examine  e\adence  relating  to  the  bounds,  &c.  ac- 
cording to  an  Act  of  Assembly  in  this  case  lately  made  and  pro- 
vided ;  that  on  the  2d  day  of  November,  17;i5,  we  met  on  the  said 
lands ;  that  at  the  same  time  and  place  Perry  Benson,  John  Locker- 
man  and  James  Condon  were  the  only  evidences  to  us  produced 
whose  depositions  are  hereunto  annexed.  We  further  certify  that  a 
locust  post,  put  down  to  ascertain  the  place  where  James  Condon 
proves  the  second  tree  of  Kirkham  to  have  stood,  stands  four  perches 
es^t  from  the  said  place.  In  testimony  whereoff  &c.  signed  and 
sealed  by  the  said  two  commissionei*s  on  the  12th  of  November,  1747. 
There  was  indorsed  on  the  said  commission  a  certificate  of  the  said 
two  commissioners  having  been  "  duly  qualified  according  to  law  "on 
the  21st  of  June,  1745,  before  a  justice  of  the  peace.  The  defendant 
proposed  to  offer  the  said 'commission  and  return  in  evidence  to  the 
jury,  only  to  prove  that  such  commission  had  issued  and  been  exe- 
cuted in  some  m<anner,  and  returned  by  the  commissioners  and  re- 
corded, and  that  there  were  at  that  time  such  persons  living  who  were 
named  James  Condon,  John  Lockerman  and  Perry  Benson,  and  that 
they  had  been  examined  on  that  commission,  without  proposing  to 
read  to  the  jury  their  depositions  as  returned  with  the  said  commis- 
sion. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  defendant  may 
read  in  evidence  the  record  of  the  commission  itself,  merely  to  prove 
such  commission  had  been  issued,  but  that  no  other  part  of  the  record 
shall  •  be  read,  not  even  to  prove  that  it  had  been  executed 
Zoo  JQ  j^^y  manner  whatever,  or  that  it  had  been  returned,  or  that 
James  Condon,  John  Lockerman  or  Perry  Benson,  or  either  of  them^ 
had  been  sworn  or  examined  on  the  said  commission,  oi  that  such 
men,  or  either  of  them,  were  then  living,  or  had  ever  lived. 
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3.  The  defendant  did  then  read  in  evidence  to  the  jury  so  much  of 
the  said  record  as  contained  the  commission  itself.  And  afterwards 
ifflmediat<ely  offered  to  read  to  the  jury  the  depositions  in  the  said 
record  contained,  and  certified  by  the  said  commissioners  in  their 
return  to  the  said  commission,  to  have  been  taken  by  and  sworn  to 
before  them  on  the  execution  of  the  said  commission — to  whi<5h  the 
plaintiff  objected,  because  it  did  not  appear  by  the  said  return,  that 
the  commissioners  had  given  the  notice  required  by  law,  in  order  to 
entitle  the  said  depositions  to  be  read. 

Chase,  Gh.  J.  The  Court  refuse  to  let  the  said  depositions  be  read 
in  evidence,  and  they  instruct  the  jury,  that  the  said  record  and  the 
said  application  made  to  the  Court  for  liberty  to  read  the  said  depo- 
sitions, and  their  refusal  to  have  them  read  ought  not  to  be  by  them 
considered  as  evidence  that  the  said  commission  had  been  executed 
in  any  manner,  or  had  been  by  the  commissioners  returned,  or  that 
even  the  depositions  of  the  said  Condon,  Lockerman  or  Benson,  or 
either  of  them,  had  been  taken  before  them  on  the  said  commission, 
or  that  they,  or  either  of  them,  were  then  living  or  had  ever  lived. 

4.  The  plaintiff  gave  evidence,  that  there  was  one  James  Condon 
who  was  supposed  to  be  about  the  age  of  Francis  Baker,  who  was 
bom  in  1738. 

Whereupon  the  defendant,  as  a  further  reason,  prayed  he  might 
give  the  said  record  in  evidence  to  shew  that  James  Condon  last 
mentioned  was  not  the  James  Condon  examined  by  the  said  commis- 
sioners. 

Chase,  Ch.  J.  The  Court  are  of  opinion  that  the  said  record  shall 
not  be  given  in  evidence  even  for  that  purpose.  The  defendant  ex- 
cepted. 

•  Harper  and  J.  Bayly ^  for  the  plaintiff.  ^^ 
Martin^  (Attomey-Greneral,)  and  Bullitt^  for  the  defendant.  -^^^ 
Verdict  and  judgment  for  the  defendant;  and  the  plaintiff  appealed 

to  the  Court  of  Appeals. 

Harper  and  Bayly,  for  the  appellant,  contended  that,  under  the 
decision  in  Borsey  vs.  Hammond,  ante,  190,  the  Court  ought  not  to 
have  given  any  direction  to  the  jury.  In  the  grant  the  land  is  stated 
to  lie  ''next  adjoining  the  land  of  H.  Morgan."  This  expression  is 
repugnant  to  the  course  and  distance  which  runs  it^  across  the  land 
of  H.  Morgan.  This  is  as  much  a  case  of  double  location  as  the 
grant  of  Cole's  Harbor  in  Helms  vs.  Howard,  2  H.  dk  McH,  57,  which 
the  Court  said  should  be  left  to  the  jury.     Bavis  vs.  Batty,  post,  264. 

Martin,  (Attomey-Ceneral,  and  Key,  for  the  appellee. 

•  The  Court  of  Appeals  affirmed  the  judgment  of  the  -^^^ 
Qeneral  Court,  at  November  Term,  1804.  ^o4: 
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GENEEAL  COURT,  MAY  TERM,-  1802. 
Davis  et  al.  Lessee  vs.  Batty. 

The  commissioners  appointed  under  the  land  law  of  1715,  ch.  45,  acted  judi- 
cially, and  their  judgment  is  conclusive  between  the  parties,  unless 
reversed  on  an  appeal;  and  as  between  strangers  the  proceedings  are 
evidence  in  the  same  manner  that  hearsay  is  admissible  to  prove  the 
bounds  of  land. 

The  deposition  of  a  witness  taken  under  a  land  commission  legally  executed, 
cannot  be  read  in  evidence  unless  there  is  proof  of  the  death  of  the  wit- 
ness, (a) 

Where  a.grant  describes  the  tract  of  land  as  lying  on  the  W.  side  of  Chesa- 
peake Bay,  and  on  the  W.  side  of  S.  River  of  that  bay,  beginning  at  a 
marked  oak  standing  near  a  marsh  of  the  said  river,  called  Selby^s 
Marsh,  bounding  on  the  E.  with  a  line  drawn  N.  W.  and  by  N.  from  the 
said  oak,  &c,  (sundry  courses  having  calls)  unto  the  land  of  J.  W.  and 
then  with  the  said  land,  containing,  &c.  Held^  by  the  Court  of  Appeals 
to  be  ambiguous,  and  therefore  left  to  the  determination  of  the  jury — 
thereby  dissenting  from  the  decision  made  by  the  General  Court  in  this 
case,  (b) 

The  allowance  for  the  attendance  of  a  witness,  who  was  subpcmaed^  but  not 
sworn  at  the  trial,  is  not  to  be  taxed  in  the  costs,  unless  directed  by  the 
Court,  on  application. 

Ejectment  for  a  tract  of  land  called  Brown's  Discovery,  lying  in 
Anne  Arundel  County.    Defence  on  wan^ant,  and  plots  returned. 

1.  The  plaintiff  at  the  trial  produced  and  read  in  evidence  to  the 
jur3',  a  certificate  of  survey  and  grant  of  the  tract  of  land  called 
Brown's  Discovery,  the  former  dated  the  19th  of  July,  1762,  and  the 
latter  dated  the  9th  of  June,  1764,  founded  upon  a  special  warrant 
granted  to  William  Brown  for  50  acres  of  vacant  land;  and  proved 
that  the  said  land  is  located  on  the  plots  in  this  cause,  beginning  at 
the  Hgure  1.  He  also  read  in  evidence  a  deed  of  bargain  and  sale, 
dated  the  19th  of  May,  1769,  from  Samuel  Chase  and  William  Brown, 
the  patentee,  to  Eobert  Davis,  for  the  said  land,  and  offered  evidence 
that  Bobert  Davis  died  intestate,  leaving  Eobert  Payne  Davis  his 
9Ai^  beir  at  law,  *  who  became  seised  of  the  said  land;  and  that 
'^"^  E.  P.  Davis  also  died  intestate  in  the  year  1793,  leaving  the 
lessors  of  the  plaintiff  his  heirs  at  law;  and  that  since  the  commence- 
ment of  the  present  action,  Frances  and  James,  two  of  the  said 
lessors  of  the  plaintiff',  have  died.  He  also  offered  in  evidence  a  cer- 
tificate of  surve/  of  a  tract  of  land  called  Selby's  Marsh,  dated  the 
25th  of  September,  1652,  hereaft^  set  forth. 

The  defendant  on  his  part  offered  in  evidence  the  certificate  and 
grant  of  Selby's  Marsh,  the  first  dated  the  25th  of  September,  1652, 

(a)  See  Weems  vs.  Disney^  4  H.  &  McH.  105,  note  (6.) 

(6)  See  Carroll  vs.  Nonoood^  5  H.  &  J.  155;  Thomas  vs.  Godfrey^  3  O.  &  J. 
142. 
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and  the  last  the  26th  of  April,  1658;  also  the  origiual  record  of  the 
proceedings  of  certain  commissioners  on  the  petition  of  Joshua  Mayo 
and  Charles  Stewart,  dated  the  7th  of  June,  1717,  lodged  in  the  office 
of  the  clerk  of  Anne  Arandel  County  Court,  and  by  him  brought  into 
Court,  and  which  is  as  follows:  '<  Joshua  Mayo  and  Charles  Stewart's 
petition.    To  the  gentlemen  commissioners  of  Anne  Arundel  County* 
appointed  for  the  ascertaining  the  bounds  of  land,  and  deciding  the 
differences  between  parties  thereon,  &c.    The  humble  petition  of 
Joshua  Mayo  and  Charles  Stewart  humbly  sheweth,  that  your  peti- 
tioners are  seised,  in  fee  simple,  of  a  tract  of  land  lying  on  the  S. 
side  of  S.  Eiver,  originally  granted  to  Edmund  Towning  of  the  county 
aforesaid,  in  the  bounds  of  which  your  petitioners  conceive  some 
irregularities,  and  is  molested  by  a  certain  Hezekiah  Linsicum  from 
occupying,  (as  they  conceive,)  their  own  land;  wherefore  your  peti- 
tioners humbly  pray  you'l  appoint  a  certain  time  whereon  to  meet  on 
the  premises,  in  order  to  ascertain  the  bounds  thereof,  and  decide  the 
difference  now  depending;  and  your  petitioners  in  duty  bound  shall 
ever  pray,  &c.    March  13, 1716,  this  petition  granted. 

"  June  7, 1717.  At  a  meeting  held  of  the  commissioners  appointed 
for  ascertaining  the  bounds  of  land,  on  the  petition  of  Joshua  Mayo 
and  Charles  Stewart,  complainants,  against  Hezekiah  Linsicum, 
defendant.  Commissioners  present,  Thomas  Larkin,"  &c.  '<  Gentle- 
men, and  they  proceeded  on  the  premises  of  the  above  petition. 
WiUiam  Brewer,  aged  about  fifty-three  •  years,  being  sworn,  ^aa 
deposeth  as  follows:  That  his  brother,  John  Brewer,  and  -^^^ 
Nathaniel  Hethcoat,  told  him,  that  the  tree  we  are  now  at,  being  a 
gam,  was  a  bounded  tree  of  Edward  Sarson,  and  that  to  his  know-, 
ledge  it  hath  been  deemed  a  bounded  tree  of  Edward  Sarson  this 
forty  years,"  &c.  &c.  [Here  follow  other  depositions.]  "  June  7, 1717. 
Pursuant  to  the  directions  of  the  commissioners  appointed  tor  ascer- 
taining the  ancient  metes  and  bounds  of  land  in  Anne  Arundel 
County,  upon  the  petition  of  Joshua  Mayo  and  Charles  Stewart, 
complainants,  against  Hezekiah  Linsicum,  defendant,  upon  the 
bounds  of  a  tract  of  land  ibrmerly  laid  out  for  Edward  Towning  of 
the  said  county,  lying  in  S.  Eiver,  now  in  the  tenure  of  the  said 
Joshua  and  Charles,  I,  Thomas  Stockett,  Junior,  surveyor  appointed 
by  the  said  commissioners,  began  at  a  bounded  gum  tree  standing  at 
the  head  of  a  branch,  which  was  proved  by  the  evidence  of  William 
Brewer  and  Thomas  Harris,  to  be  the  original  bounded  gum  men- 
tioned in  the  original  certificate  of  survey  of  the  said  land  on  the  W. 
thence  S.  57f  °  Easterly  67  perches,  to  the  line  of  Selby's  Marsh,  and 
bounding  on  the  S.  with  the  said  land  by  a  line  drawn  S.  E.  and  by  S. 
150  perches,  to  the  spot  where  the  original  bounded  tree  of  Selby's 
Marsh  was  adjudged  to  stand  by  the  said  commissioners,  which  in- 
cluded the  land  in  dispute,  and  was  ascertained  for  the  ancient  metes 
and  bounds  of  the  said  complainants'  lands.    Per  me, 

T.  Stockett.  Jr." 
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[Here  follows  the  plot.] 

^^Mayo  and  Stewartj  ConipLys,  Linsicuniy  Defendant,  The  whole 
cost  is  1,258  lbs.  tobacco.  Judgment  for  the  complainant  for  12  lbs. 
tobacco  damages,  done  the  land  in  dispute,  and  629  lbs.  tobacco,  part 
of  the  cost  of  suit  for  their  vexation,  the  other  629  lbs.  tobacco,  part 
6f  the  cost  abovesaid,  we  find  reasonable  to  be  paid  by  the  complain- 
ants, the  resurvey  upon  the  premises  being  in  other  respects  of  great 
service  to  the  complainants ;  and  further,  that  the  complainants  shall 
hold  the  land  from  Pyther's  Creek,  at  the  end  of  the  W.  S.  W.  course, 
by  the  following  courses :  S.  57|  B.  •  67  perches,  to  the  line 
-**  ■  of  Selby's  Marsh,  thence  S.  E.  and  by  S.  150  perches,  with  the 
said  land,  to  the  spot  where  the  beginning  tree  of  Selby's  Marsh  was 
adjudged  to  stand,  at  which  place  was  set  a  cedar  post  by  order  of 
the  commissioners,  thence  bounding  on  the  water  to  the  beginning, 
as  per  the  plot  thereof  doth  appear. 

"  Signed  per  order  of  the  Commissioners,      F.  Wabman,  Clk." 

The  defendant  also  produced  and  read  to  the  Court,  an  Act  of 
Assembly  passed  at  April  Session,  1715,  ch.  45,  entitled^  '^An  Act  for 
ascertaining  the  bounds  of  lands  within  this  Province." 

To  the  reading  of  which  proceedings  and  plot  to  the  jury,  the  plain- 
tiff  by  his  counsel  objected. 

Eidgely,  Sha^ff,  and  Johnson^  for  the  plaintiff. 

Martin^  (Attorney-General,)  and  Key^  for  the  defendant. 

Chase,  Ch.  J.  (Duvall  and  Done,  JJ.  concurring.)  The  Court 
are  of  opinion,  that  the  commissioners  under  the  Act  of  1715,  ch. 
45,  acted  judicially;  and  as  between  the  parties,  their  judgment  and 
the  plot  would  be  conclusive,  unless  reversed  on  an  appeal  made  in 
the  manner  and  within  the  time  prescribed  by  that  Act;  and  as 
between  other  persons,  the  proceedings  are  admissible  as  evidence  on 
the  same  ground  that  hearsay  is  admissible  to  prove  the  bounds  of 
land. 

The  Court  are  therefore  of  opinion,  that  the  record  of  the  proceed- 
ings and  plot  are  legal  and  proper  evidence  in  this  cause,  and  admit 
the  same  to  be  read  to  the  jury.    The  plaintiff  excepted. 

2.  The  plaintiff  offered  in  evidence  the  certificate  and  patent  of 

the  tract  of  land  called  Brown's  Discovery,  as  before  mentioned,  and 

the  plots  and  explanations  retiuned  in  this  cause,  to  prove  his  title 

to  the  •  said  land,  which  it  is  admitted  is  truly  located  on  the 

*®S  plots. 

The  defendant  offered  evidence  that  he  had 'truly  located  on  the 
said  plots  Meade's  Creek,  South  River,  Selby's  Bay,  and  Copling's 
Creek.  He  also  offered  in  evidence  the  certificate  and  grant  of  the 
tract  of  land  called  Selby's  Marsh,  before  mentioned,  which  describes 
said  land  aa  ^' lying  on  the  W.  side  of  Chesapeake  Bay,  and  on  the 
W.  side  of  South  River  of  that  bay,  beginning  at  a  marked  oak 
standing  near  a  marsh  of  the  said  river,  called  Selby  Marsh,  bound- 
ing on  the  E.  with  a  line  drawn  N.  W.  and  by  N.  from  the  said  oak. 
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for  the  length  of  150  perches,  on  the  1^.  with  a  line  drawn  W.  from 
the  end  of  the  ibrmer  line  for  the  length  of  170  perches  to  a  marked 
pockicory  tree  on  the  W.  with  a  line  drawn  8.  and  by  W.  from  the 
said  pockicory  for  the  length  of  150  perches  to  a  marked  oak,  on  the 
S.  with  a  line  drawn  E.  S.  E.  from  the  said  oak  for  the  length  of  170 
perches  unto  the  land  of  John  Watkins  and  Jeremy  Hazeling,  and 
then  with  the  said  land,  containing  and  now  laid  out  for  490  acres 
more  or  less."  The  defendant  also  offered  evidence  to  prove  that 
the  beginning  of  the  tract  of  land  called  Selby's  Marsh  (at  figures 
34  on  the  plots  returned  in  this  cause)  was  placed  on  and  by  the 
side  of  the  same  waters,  viz.  Meade's  Greek^  South  Eiver,  Selby's 
Bay  and  Copling's  Creek,  which  the  fifth  line  of  Selby's  Maxsh  struck 
at  the  point  37,  (being  at  the  end  of  a  line  from  the  termination  of 
the  fourth  course  expressed  in  the  grant)  according  to  the  defend- 
ant's location  on  the  plots. 

The  plaintiff  then  prayed  the  opinion  of  the  Court  and  their  direc- 
tion to  the  jury  that  the  defendant's  location  on  the  plots  in  this 
caose  of  Selby's  Marsh  was  not  according  to  the  certificate  and  grant 
of  the  said  land,  and  that  if  the  jury  were  of  opinion,  from  the  evi- 
dence, that  the  plaintiff  had  made  title  to  the  land  called  Brown's 
Discovery,  he  was  entitled  to  recover  in  this  action. 


S69 


•  Position  of  the  Lands,  &c. 
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Selby's  Harsh,  694  X  Acres, 
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Brown's  Discovery. 
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fourth  line  of  Hazellng's  land,  and  the  edge  of  Meade's  Creek. 

end  of  the  second  line  of  Hazellng's  land. 
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« 

Chase.  Ch.  J.  (Done,  J.  concurring.)  The  Court  are  of  opinion 
that  the  grant  of  Selby's  Marsh  is  truly  located  on  the  plots  in  this 
cause  by  the  defendant,  if  the  jury  find  Meade's  Creek,  South  Eiver, 
Selby's  Bay  and  Copling's  Creek  are  truly  located  on  the  said  plots, 
and  the  beginning  of  the  said  tract  of  land  called  Selby's  Marsh 
is  placed  on  and  by  the  side  of  the  same  waters  which  the  fifth  line  of 
Selby's  Marsh  strikes  at  tl\e  point  designated  by  figures  37,  accord- 
ing to  the  defendant's  location.  That  all  the  land  lying  on  the 
west  side  of  Chesapeake  Bay  and  on  the  west  side  of  the  South 
Biver  of  that  bay  is  included  within  the  lines  and  bounds  of  the 
grant  of  Selby's  Marsh. 

DuYALL,  J.  dissented.  He  observed  that  the  expression  in  the 
certificate  and  grant  of  Selby's  Marsh  "  unto  the  land  x)f  John  Wat- 
kins  and  Jeremy  Hazeling,"  terminated  the  course,  and  the  home 
o>yn  ^^^  ^^^^  *  commenced;  that  the  after  expression,  <<  then  with 
'^  ■  ^  the  said  land,"  had  no  operation. 

The  plaintiff  excepted  to  the  opinion  of  the  Court.  Verdict  and 
judgment  for  the  defendant.  The  plaintiff  appealed  to  the  Court  of 
Appeals  (a). 

Shaaff  and  Ridgehy^  for  the  appellant.  On  the  first  bill  of  excep- 
tions cited  Weems  vs.  Disney^  4t  H.  &  McH,  156.  On  the  second  bill 
of  exceptions  said  that  two  questions  occur — ^Ist,  Can  the  grant  be 
located  f  2d,  Is  the  location  made  by  the  defendant  a  true  one  t  The 
tract  called  Selby's  Marsh  has  no  connecting  home  line,  and  there- 
fore nothing  passed  by  the  grant.  The  description  is  so  loose  as  to 
pass  nothing.  8  Com,  Big.  tit.  Oranty  E.  14,  445;  O.  6,  449;  Shep. 
Touch.  250.  The  lines  of  this  tract  can  never  get  to  the  beginning 
by  running  with  the  land  of  Watkins  and  Hazeling,  and  they  cannot 
meander  with  the  river  or  Selby's  Bay  to  the  beginning,  there  being 
no  given  line.  The  expressions  in  the  grant  being  doubtful,  it  should 
have  been  left  to  the  jury  to  determine  the  location.  Dorsey  vs.  Ham- 
ffiondy  ante,  190;  Helms  vs.  Howard,  2  H.  dk  McH.  57, 83.  Even  if  the 
General  Court  had  thought  the  defendant's  location  right,  it  was 
proper  for  the  jury  to  decide  that  fact. 

Martin,  (Attorney-General,)  and  Key,  for  the  appellee. 
^^^  •  The  Court  of  Appeals,  at  June  Term,  1804,  reversed  the 

^^"^  judgment  of  the  General  Court,  dissenting  from  that  Court  in 
the  opinions  expressed  in  both  of  the  bills  of  exceptions.    The  opin- 

(a)  In  this  case  witnesses  had  been  subpcenaed  by  the  defendant,  who  ^vere 
not  sworn  at  the  trial.  Bt  the.  Court — It  will  be  a  good  general  rule  not  to 
tax'  in  the  costs  the  allowance  made  to  a  witness  for  his  attendance,  who 
was  not  sworn  on  the  trial.  The  Court  will,  on  affidavit,  decide  whether  a 
witness  not  sworn  at  the  trial  was  necessary  to  be  subpcenaed;  and  if  it 
appears  to  them  that  it  was  necessary,  they  will  then  order  the  allowance 
made  for  the 'attendance  of  such  witness  to  be  taxed  in  the  costs  of  suit. 
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ion  in  the  first  bill  of  exceptions  was  dissented  ftojUj  because  the 
deposition  of  William  Brewer  was  permitted  to  be  read  in  evidence 
to  the  jnry,  it  not  being  stated  that  he  was  dead ;  and  the  opinion  in 
the  second  bill  of  exceptions  was  dissented  from  for  the  reasons 
stated  in  the  case  of  Borsey  vs.  Hammond^  that  it  was  a  matter  of 
fact  for  the  jury,  and  not  for  the  Court  to  decide. 
Procedendo  awarded. 


(^ENEEAL  OOUET,  MAY  TEEM,  1802. 
Dabnall's  Lessee  vs.  Goodwin, 

Hie  deposi-tion  of  a  witness  taken  upon  a  survey  of  the  land  made  under 
a  warrant  issued  in  a  former  ejectment,  between  persons  under  whom 
the  present  parties  claim,  not  permitted  to  be  read  in  evidence  in  a  new 
ejectment,  although  the  witness  was  a  non-resident  of  the  State,  and 
upwards  of  80  years  of  age,  due  diligence  not  having  been  used  to  pro- 
cure the  attendance  of  the  witness,  (a) 

Under  what  circumstances  such  a  deposition  may  be  read  in  evidence. 

Tbe  jury  are  not  estopped  or  concluded  by  the  locations  made  by  either 
party  on  the  plots,  so  that  the  part  for  which  they  give  their  verdict  is 
included  vrithin  the  plaintiff's  claim,  (b) 

Ejectment  for  a  tract  of  land  called  the  Land  of  Promise,  lying 
in  Baltimore  Goonty.    Defence  on  warrant,  and  plots  returned. 

The  defendant,  to  prove  the  issue  on  his  part^  and  to  establish  his 
location  of  a  tract  of  land  called  Affinity,  for  which  he  took  defence, 
and  to  disprove  the  location  of  the  same  tract  as  made  by  the  plain- 
tiff, offered  to  read  in  evidence  the  depositions  of  Thomas  IN'icholls, 
Senior,  duly  taken  on  a  survey  made  under  the  authority  of  this 
Court  in  a  suit  then  depending  in  it  between  Henry  Bennett  Dar- 
nall's  lessee,  plaintiff,  (under  whom  the  present  plaintiff  claims,)  and 
the  present  defendant,  for  the  same  land  for  which  this  suit  is 
brought,  and  proved  that  the  said  ^N^ichoUs  had  moved  from  this 
State  between  two  or  three  years  past  to  Kentucky  or  Tennessee, 
being  then  eighty  years  of  age,  and,  if  living,  was  living  in  one  of 
those  States,  and  had  resided  there  from  his  first  removal  out  of  this 
State. 

The  plaintiff  then  also  offered  evidence  to  prove  that  a  letter  from 
the  grandson  of  the  said  NichoUs  was  received  within  the  last  year, 
stating  that  the  said  NichoUs  was  then  alive,  and  able  to  walk  ten 
•  miles  a  day  to  meeting;  and  further  proved  that  the  place  ^^q 
where  the  said  Nicholls  removed  to,  and  where  he  resides,  was  '^^^ 
well  known  in  the  neighborhood  where  the  lands  in  dispute  in  this 
canse  lay.   And  no  evidence  being  produced  on  the  part  of  the  defend- 


(a)  Distinguished  iii  Howard  vs.  Moale^  2  H.  &  J.  273. 

(b)  See  Hammond  vs.  Norris,  2  H.  &  J.  149. 
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ant  to  prove  NicAolls  dead,  and  no  commission  or  other  process  having 
issued  to  obtain  his  testimony,  or  other  means  used  to  obtain  it,  the 
plaintiffs  counsel  objected  to  the  said  depositions  being  read  to  the 
j'wy. 

Hallj  Key,  Hollingsworthj  and  Scott,  for  the  plaintiff. 

Martin^  (Attorney-General,)  and  Mason,  for  the  defendant,  who  cited 
Esp.  756;  Bull.  N.  P.  236;  Doug.  90,  93,  205,  216;  7  T.  iJ.  261;  5  T. 
R.  371. 

Chase,  Oh.  J.  (Duvall  and  Done,  JJ.  concurring.)  The  Court 
are  of  opinion  that  the  depositions  of  Thomas  NichoUs  ought  not  to 
be  read  in  evidence  to  the  jury. 

The  general  principle  is  that  where  the  witness  is  dead  his  depo- 
sition may  be  read,  or  where  due  diligence  has  been  used  and  he 
cannot  be  found,  there  the  Court  have  permitted  the  reading  of  his 
deposition.  The  Act  of  Assembly  authorizes  the  sending  of  a  com- 
mission to  take  the  deposition  of  witnesses  who  reside  out  of  the 
State,  and  the  defendant  might  have  obtained  one  for  that  purpose, 
and  if  the  commissioners  had  certified  that  the  witness  could  not 
be  found,  there  would  then,  perhaps,  have  been  a  reasonable  ground 
for  admitting  the  depositions  in  evidence. 

The  mode  of  perpetuating  testimony  in  England  is  by  filing  a  bill 
in  Chancery  and  taking  out  a  commission.  The  Court  know  of  no 
instance  where  such  commission  ever  went  from  the  Courts  of  com- 
mon law  in  that  country. 

The  Chief  Judge  said  he  recollected  a  case  in  the  General  Court 
for  the  Eastern  Shore,  where  it  was  stated  that  the  witness  lived  in 
Kentucky,  and  no  commission  had  been  taken  out  to  obtain  his  tes- 
timony, and  the  Court  refused  to  let  his  deposition  be  read  in  evi- 
dence.   The  defendant  excepted. 

•  Verdict  and  judgment  for  the  plaintiff,  "according  to  the 
^^^  following  location  on  the  plots :  From  black  A  to  black  K,  at 
the  Glade,  from  thence  to  black  G,  by  the  Falls  of  Gunpowder,  from 
thence  to  black  figures  26,  from  thence  to  black  H,  from  thence  with 
the  black  lines  shaded  yellow  to  the  figures  15,  16, 17,  18,  19,  20  to 
21  to  25,  thence  with  the  black  lines  shaded  blue  to  black  letter  C^ 
and  from  thence  to  the  beginning  at  A." 

The  defendant  appealed  to  the  Court  of  Appeals. 

Martin,  (Attorney-General,)  for  the  appellant,  contended  that  the 
depositions  of  Kicholls  ought  to  have  been  admitted  in  evidence. 
They  were  taken  in  course  of  judicial  proceedings,  under  legal  au- 
thority, in  due  manner,  the  parties  having  full  opportunity  to  cross- 
examine.  From  his  great  age  when  he  left  here  it  is  uncertain 
whether  he  is  alive,  and  since,  if  alive,  he  was  out  of  the  jurisdiction 
of  the  Court,  his  depositions  ought  to  have  been  admitted  as  if  his 
death  had  been  proved.    Holmes  vs.  PonUn,  Peake^s  N.  P.  99 )  Cogh* 
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Ian  Ts.  W%Uiam9any  Jhug,  93;  Bamen  vs.  Trompotcskeyy  7  T.  E.  261; 

redeems  Erid.  66;  1  Bos.  and  Pul  360. 

JKq/j  for  the  appellee.    The  jury  have  foand  a  different  location 

than  that  laid  down  by  the  plaintiff.    They  gave  him  less  land  than 

he  cJaimed,  bat  within  his  pretensions.    The  jury  have  a  right  to  do 

this. 

•  The  Court  of  Appeals,  at  November  Term,  1804,  affirmed  ^^^^ 
the  judgment  of  the  General  Court.  Upon  the  question  stated  "^^^ 
in  the  bill  of  exceptions  that  due  diligence  had  not  been  used  to  pro- 
cure the  testimony  upon  the  second  trial  one  of  the  Judges,  (Dennis,) 
had  great  doubts  whether,  as  the  defendant  in  the  Court  below  had 
obtained  the  testimony  in  the  first  action,  he  was  not  excused  from 
endeavoring  to  procure  it  at  the  trial  had  in  this  suit,  when  he  con- 
sidered himself  as  possessing  it  under  the  survey  in  the  former  suit. 


GENEEAL  COUET,  MAT  TEEM,  1802. 
KlEWAN  VH.  Latoub. 

An  action  may  be  maintained,  in  the  name  of  an  insolvent  debtor,  for  prop- 
erty belonging  to  him  before  his  discbarge,  unless  a  trustee  has  been 
appointed  who  has  accepted  the  trust ,  and  to  whom  a  deed  has  been 
executed. 

Where  a  lot  of  ground  and  still-house  thereon  were  sold  under  a  fieri  facias^ 
it  was  Held,  that  the  pumps,  cisterns,  iron  grating  and  door,  distillery 
and  horse-mills  passed  to  the  purchaser,  but  not  the  joists,  vats,  buckets, 
pickets  and  fossits,  which  were  not  fixed  to  the  freehold. 

Such  a  sale  is  to  be  considered  as  a  case  between  vendor  and  vendee,  which 
is  different  from  that  of  landlord  and  tenant.  In  the  latter  case  the 
tenant  is  allowed  to  remove  many  things  which  may  be  considered  as 
fixed.  This  is  for  the  benefit  of  trade,  and  where  a  tenant  puts  up  any- 
thing for  the  purpose  of  carrying  on  his  trade,  he  may  remove  it^.  (a) 

Tboyeb  to  recover  damages  for  48  vats  and  covers,  stills,  worms, 
backetit,  &c.  It  appeared  in  evidence  on  the  trial  that  a  house  and 
lot  belonging  to  the  plaintiff  had  been  taken  under  o,  fieri  facias  and 
sold,  that  the  defendant  was  the  purchaser,  and  the  sheriff,  by  deed, 
conveyed  to  him  the  house  and  lot  therein  described,  with  the  im- 
provements. This  house  was  built  for  a  distillery,  and  the  imple- 
ments necessary  to  carry  on  the  business  were  on  the  premises  at 
the  time  of  the  sale. 

1.  Bollingswarthy  for  the  defendant,  objected  to  this  action  being 
sustained  in  the  name  of  John  Kirwan,  the  present  plaintiff.    He  stated 


(a)  Cited  in  McKvm  vs.  Mason,  8  Md.  Ch.  204.    Cf.  R.  R.  Co.  vs.  Canton 
Co.  30  Md.  347. 
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that  on  the  3d  of  January,  1800,  an  Act  of  Assembly  passed  for  the  re- 
lief*  of  sundry  insolvent  debtors,  in  which  the  plaintiflPs 
'••"*  name  was  included,  who,  on  the  11th  of  January,  1800,  filed 
his  petition  in  the  office  of  the  Court  of  Chancery,  praying  to  be  ad- 
mitted to  the  benefit  of  the  said  law.  Annexed  to  his  petition  was  a 
schedule  of  his  property,  and,  among  other  prox)erty  therein  enume- 
rated, are  ^^  a  still-house  and  apparatus  and  utensils  for  carryiug  on  a 
distillery."  That  the  person  of  the  plaiutiff  was  released  by  the  Chan- 
cellor on  the  13th  of  February,  1802,  and  John  Coulter  wasa  ppointed 
his  trustee.  That  by  the  8th  section  of  the  said  Act  of  insolvency,  the 
trustee  may  sue  for,  in  his  own  name,  and  recover,  any  property  or 
debts  assigned  to  him  by  any  debtor  in  virtue  of  the  said  law.  That 
the  writ  in  this  cause  issued  on  the  13th  of  September,  1800,  after 
the  plaintiff  had  been  included  in  and  had  applied  for  the  benefit  of 
the  said  law.  He  prayed  the  Court  to  direct  the  jury  that  the  plaintiff 
can  only  support  an  action  for  damages  for  the  use  of  the  property 
to  the  3d  of  January,  1800,  and  that  for  the  value  of  the  property 
an  action  can  only  be  supported  in  the  name  of  the  trustee. 

Harper,  for  the  plaintiff,  contended,  that  as  no  deed  had  been 
made  to  the  trustee,  the  plaintiff  may  sustain  the  action,  and  that 
there  was  no  evidence  even  of  the  acceptance  of  the  trust  by  the 
trustee. 

Chase,  Ch.  J.  The  legal  right  to  the  property  remains  in  the  plain- 
tiff.  until  there  is  an  acceptance  of  the  trust  by  the  trustee,  and  a 
deed  of  assignment  executed  by  the  insolvent  debtor  transferring  ail 
his  property  to  his  trustee.  The  person  of  the  plaintiff*  is  discharged, 
but  he  is  still  liable  to  be  sued,  and  execution  may  go  against  his 
person  and  property. 

2.  HolUngaworthy  then  moved  the  Court  to  direct  the  jury  that  the 
apparatus  and  utensils  for  carrying  on  a  distillery  were  fixtures  an- 
nexed to  the  freehold,  and  passed  by  the  sheriff's  sale  and  deed  to 
the  defendant.  That  as  the  defendant  had  purchased  the  still-house, 
the  fixtures  passed  by  the  sale,  as  the  sherifi'^s  deed  describes  it  as  a 
lot  of  land,  &c.  "with  the  improvements  thereon." 

•  Harper^  contended,  that  whatever  is  part  of  the  imple- 
'••^^  ments  of  a  trade  may  be  removed,  and  are  not  fixed  to  the 
freehold,  and  are  always  so  considered  between  landlord  and  tenant. 
1  Aik.  477. 

Chase,  Ch.  J.  The  question  arises  upon  the  operation  of  the 
schedule  annexed  to  the  fieri  facias,  and  the  sheriff's  deed.  It 
must  be  considered  as  a  case  between  vendor  and  vendee,  the 
sheriff  standing  in  the  place  of  vendor,  and  selling  his  right.  In 
this  ca.se  every  thing  passed  which  was  annexed  to  the  freehold.  If 
the  deed  had  been  for  the  conveyance  of  the  house  and  lot  only. 
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without  mentioning  the  improvements,  it  would  have  carried  all 
things  fixed  to  the  freehold.  The  case  of  vendor  and  vendee  is 
different  from  that  of  landlord  and  tenant.  In  the  latter  case  the 
law  aUows  the  tenant  to  remove  many  things  which  may  be  con- 
sidered as  fixed.  This  is  ibr  the  benefit  of  trade;  and  where  a 
tenant  pats  up  any  thing  for  the  purpose  of  carrying  on  his  trade, 
he  may  remove  it.  The  pumps,  cisterns,  iron  grating,  and  door, 
distillery  and  horse  niills,  passed  by  this  deed,  but  not  the  joists, 
Tats,  buckets,  pickets  and  fossits,  which  are  not  fixed  to  the  free- 
hold.   The  Ch.  J.  cited  Esp.  358,  359 ;  Salk.  368 ;  BuU.  N.  P.  34. 

Verdict  for  the  plaintiff,  and  damages  assessed  to  418L  lis.  6d. 
current  money.    Judgment  on  the  verdict. 


GENEEAL  COUET,  MAY  TEEM,  1802. 
Jacob's  Lessee  vs,  Kbaneb. 

Certain  deeds  defectively  acknowledged  by  a  feme  covert  grantor,  were  held 
not  to  pass  the  estate  in  the  land  to  the  grantee. 

Ejectment  for  Cooke's  Adventure  Eesurveyed,  Angell's  Fortune, 
and  Monk's  Discovery,  three  parcels  of  land  lying  in  Baltimore 
County.  The  following  case  was  stated  for  the  opinion  of  the  Court, 
viz.  The  Lord  Proprietary's  grant^s  of  the  above  mentioned  tracts 
of  land  were  legally  made,  and  afterwards  a  certain  Einaldo  Monk 
became  seised  and  possessed  of  the  said  lands,  of  which  he  died 
seised  and  possessed,  having  by  his  last  will  and  testament  duly 
made  and  •  executed,  devised  the  same  in  fee  simple  to  his  ^^^^ 
daughter  Mary  Monk,  who  after  his  death  in  virtue  of  the  '•«''* 
said  devise  entered  upon  and  was  seised  of  the  said  lands,  and 
intermarried  with  one  William  Jacob  on  the  19th  of  July,  1772. 
That  the  said  Mary  died  in  the  life-time  of  the  said  WilUam,  her 
husband,  some  time  in  the  year  1781,  and  that  the  said  William  died 
some  time  in  the  year  1790.  That  Einaldo  Jacob,  the  lessor  of  the 
plaintiff',  is  the  eldest  son  and  heir  at  law  of  the  said  William  and 
Mary.  That  in  the  life-time  of  the  said  William  and  Mary,  they 
executed  two  deeds  to  the  defendant,  the  first,  dated  the  18th  of 
April,  1776,  for  part  of  two  tracts  of  land,  viz.  i)art  of  Cooke's 
Adventure  Eesurveyed,  and  part  of  AngelPs  Fortune,  was  acknow- 
ledged as  follows,  to  wit:  "Baltimore  County,  sc.  Came  William 
Jacob,  and  Mary  his  wife,  before  us  the  subscribers,  two  of  the  Lord 
Proprietary's  justices  of  the  peace  for  the  county  aforesaid,  and 
aeverally  acknowledged  the  within  instrument  of  writing  to  be  their 
act  and  deed,  and  the  lands  within  mentioned  to  be  the  right  and 
estate  of  the  within  named  Michael  Kraner,  his  heirs  and  assigns, 
for  ever.  At  the  same  time  the  said  Mary,  the  wife  of  William 
12  1  H.  &  J. 
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Jacob,  being  privately  examined  apart  from  and  ont  of  the  hearings 
of  her  said  husband,  did  declare  she  made  the  said  acknowledgment 
of  her  own  free  wiU  and  consent,  without  being  induced  thereto  by 
any  threats  of  her  husband,  or  fear  of  his  displeasure.    Before  us^ 

James  Clabkb, 
Wm.  Kussell.." 

The  other  deed,  dated  the  28th  of  March,  1780,  for  Cooke's  Adven- 
ture Besurveyed,  was  acknowledged  as  follows,  viz.  ^<  Baltimore 
County,  to  wit:  On  the  28th  of  March,  1780,  before  the  subscribers, 
two  justices  of  the  peace  in  and  for  the  county  aforesaid,  came 
William  Jacob,  and  acknowledged  the  within  bargained  and  sold 
land  and  premises  to  be  the  right  and  estate  of  the  within  named 
Michael  Kraner,  his  heirs  and  assigns,  for  ever.  At  the  same  time 
came  Mary  Jacob,  •  wife  of  the  said  William  Jacob,  and 
'•«'•'  being  by  us  privately  examined  apart  from  and  out  of  the 
hearing  of  her  said  husband,  acknowledged  all  her  right  and  title  to 
the  within  bargained  and  sold  land  and  premises,  to  be  the  right 
and  estate  of  the  within  named  Michael  Kraner,  his  heirs  and 
assigns,  for  ever;  and  that  she  made  this  acknowledgment  of  her 
own  free  and  voluntary  will  and  accord,  without  being  induced 
thereto  by  fear  of  threats  of  her  said  husband,  or  through  fear  of 
his  displeasure.  Oeo.  Linbenberger, 

Peter  Shepherd." 

Both  deeds  were  recorded  on  the  day  of  their  respective  dates. 

That  the  defendant  by  virtue  of  the  said  deeds  entered  upon  and 
has  possessed  the  said  lands  therein  mentioned  since  that  time. 
The  lease,  entry,  and  ouster,  a«  laid  in  the  ejectment,  are  also  ad- 
mitted; and. if  upon  the  whole,  &c. 

Martin^  (Attorney-General,)  for  the  plaintiff. 

Harper,  ibr  the  defendant. 

The  question  in  this  case  arose  on  the  form  of  the  acknowledg- 
ments, made  by  the  feme  covert  grantor  to  the  deeds  above  stated. 

The  General  Court  gave  judgment  upon  the  case  stated,  for  the 
plaintiff,  for  possession  and  costs. 


GENERAL  COUET,  MAY  TERM,  1802. 
Peddicoart's  Lessee  vh.  Rigges. 

A  deed  defectively  acknowledged  by  a  feme  covert  grantor  held  not  to 

a  title  in  the  land  to  the  grantee. 

ft 

Ejectkent  for  a  tract  of  land  called  the  Invasion,  lying  in  Anne 
Arundel  County.  The  defendant  took  defence  for  all  the  land 
included  in  the  deed  to  him  from  William  Peddicoart,  and  Sophia 
his  wife,  sis  located  on  the  plots  returned  in  the  cause. 
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The  plaintiff  at  the  trial,  offered  in  evidence  a  pateAt  for  the  land 
called  The  Invasion,  granted  to  Adam  *  Barnes  on  the  24th  ^^^m 
of  September,  1747,  for  1,187  acres,  which  is  truly  located  on  '•"^ 
the  said  plots.  He  also  proved  that  Adam  Barnes,  the  grantee  of 
the  said  land,  executed  a  deed  to  Sophia  Peddicoart,  on  the  22d  of 
October,  1764,  for  131  acres,  part  of  the  said  land,  whereby  he  con> 
vejed  to  the  said  Sophia  Peddicoart,  and  the  heirs  of  her  body  law- 
fnllj  begotten,  for  ever,  the  said  land,  which  said  land  is  truly  located 
on  the  plots.  He  also  proved  that  the  lessor  of  the  plaintiff  is  the 
issue  in  tail  and  heir  of  the  body  of  the  said  Sophia  Peddicoart. 

The  defendant  then  offered  evidence  that  the  said  Sophia  was 
married  to  William  Peddicoart,  and  that  they  executed  a  deed  to 
the  defendant  on  the  9th  of  (June,  1778,  (a)  for  h  moiety  of  the  tract 
of  land  called  The  Invasion,  which  said  deed  Wiis  acknowledged  as 
follows,  viz:  "Baltimore  County,  9th  day  o(  June,  1778,  then  came 
before  us,  two  justices  of  the  peace  for  the  county  aforesaid  in  the 
State  of  Maryland,  the  within  named  William  and  Sophia  Peddi- 
coart, and  severally  acknowledged  the  within  indenture  to  be  their 
act  and  deed,  and  the  land  and  premises  therein  mentioned  to  be 
the  right  and  estate  of  the  within  named  James  Bigges,  his  heirs 
and  assigns,  for  ever.  Taken  and  acknowledged,  according  to  the 
Act  of  Assembly  in  that  case  made  and  provided,  before  us,  the  day 
and  year  above  written.  John  Cradock, 

EicHABD  Cromwell." 

The  said  deed  was  duly  recorded  on  the  19th  of  June,  1778,  in  the 
records  of  Anne  Arundel  County,  having  a  certificate  annexed  by 
the  Clerk  of  Baltimore  County  Court,  that  Mess.  Cradock  and  Crom- 
well were  justices  of  the  peace,  &c.  duly  commissioned  and  sworn. 

it  was  proved  that  the  said  William  Peddicoart,  and  Sophia  his 
-wife,  were  both  dead  before  the  bringing  the  present  ejectment. 

Whereupon  the  plaintiff  prayed  the  opinion  of  the  Court,  and 
their  direction  to  the  jury,  that  the  said  •  deed  from  the  said  g*^^ 
William  Peddicoart,  and  Sophia  his  wife,  did  not  bar  the  ^^^ 
plaintiff  from  his  recovery  in  this  action. 

Martin^  (Attorney-General,)  for  the  plaintiff. 

Eidgely  and  Shaaffj  for  the  defendant. 

Chase,  Ch.  J.  (Duvall,  J.  concurred.)  The  Court  are  of  opinion, 
that  the  deed  from  William  Pe<ldicoart,  and  Sophia  his  wife,  to  the 
defendant,  does  not  bar  the  plaintiff  in  this  case;  and  they  direct 
the  jury  accordingly.    The  defendant  excepted. 

Verdict  and  judgment  for  the  plaintiff.  The  defendant  brought 
a  writ  of  error,  but  nan  prosned  it  at  November  Term,  1804. 


(a)  The  first  Act  of  Assembly  which  directed  that  a  common  deed  of  bar- 
gain and  sale  should  operate  in  the  same  manner  as  a  common  recovery  to 
bar  an  estate  tail^  passed  in  June,  1773,  ch.  1. 
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GENERAL  COURT,  MAY  TERM,  1802. 
Cheney's  Lessee  vs.  Watkins. 

Defence  on  a  warrant  may  be  changed  to  general  defence  on  the  defendant  V 

paying  the  costs  of  the  survey. 

Ejectment.  The  dei'eiidant  had  taken  defence  on  warrant  at  a 
preceding  term,  and  the  lands  were  located  on  the  plots  returned  in 
the  cause. 

Johnson  moved  lor  leave  to  change  the  defence  on  warrant,  to  that 
of  general  defence. 

The  Court.    Let  the  defence  be  changed,  upon  the-  defendant's  . 
paying  the  costs  of  the  present  survey. 


GENERAL  COURT,  MAY  TERM,  1802. 
Norwood  vs.  Shipley. 

The  plaintiff  to  recover  in  an  action  of  trespass  must  show  title  or  that  he 
was  in  the  actual  possession  of  the  place  where,  Sec.  when,  &c.  (a) 

Trespass  q.  c.  /.    Plots  made  and  returned. 

The  Court  in  this  cause  determined  that  the  plaintiff*  must  sho^^ 
title  to  the  land  on  which  he  charges  the  trespass  to  be  committed  ^ 
or  he  must  show  that  he  was  in  the  actual  possession  of  the  place 
90A  ^^®^  ^^®  *  trespavss  was  committed,  at  the  time  when  it  was 
'^•^^  committed. 

Bidgelyj  Mason,  and  Shaaff,  for  plaintiff*. 

Martin,  (Attorney-General,)  and  W.  Dorsey,  for  defendant. 


(a)  Affirmed  in  Ridgely  ts.  Bond,  17  Md.  22,  and  in  Blaen  Avon  Coal  Oo. 
vs.  McCulloh^  Court  of  Appeals,  October  Term,  1882.  In  Qent  vs.  Lynch^  2S 
Md.  65,  it  is  said  that  the  case  in  the  text  does  not  decide  that  trespass  q,  c. 
/.  will  lie  without  possession,  but  that  it  will  lie  upon  that  possession  whicli 
the  law  implies  to  be  in  the  owner  of  land,  when  no  other  person  is,  in  point 
of  fact,  on  it.  In  such  case  the  owner  has,  constructively,  the  possession. 
Cf.  Dorseif  vs.  Eagle,  7  G.  &  J.  321 ;  Hale  vs.  Munroe,  28  Md.  98;  Ridgely  vb. 
Ogle.  4  H.  &  McH.  86;  Davidson  vs.  Beatty,  8  H.  &  McH.  314.     . 
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GENERAL  COURT,  MAY  TERM,  1802. 
NoBWOOD's  Lessee  vs.  Owings. 

If  one  party  gets  a  commission  to  take  testimony  on  the  terms  that  whether 
it  he  returned  or  not,  the  cause  shall  not/on  that  account,  be  continued 
at  the  ensuing  term;  yet  if  it  be  returned  executed  at  the  ensuing  term, 
the  adverse  x>arty  has  a  right  to  a  continuance  till  he  has  time  to  ex- 
amine the  testimony,  that  he  may  have  an  opportunity  of  disproving 
it  if  he  thinks  necessary. 

Ejectment.  The  defendant  at  the  preceding  term  obtained  a 
commission  to  London  for  the  purpose  of  taking  testimony,  ui)on  the 
terms  that  if  the  commission  was  not  returned  at  the  present  term 
it  should  be  no  cause  for  a  continuance  of  the  action.  At  the 
present  term  the  commission  was  returned,  with  testimony'  taken 
thereunder;  and  on  motion  of  the  plaintiff's  counsel, 

The  Coubt  directed  the  action  to  be  continued,  on  the  ground 
that  the  commission  and  testimony  having  been  returned  at  this 
term,  the  opposite  party  should  have  time  to  examine  the  testimony, 
and  if  he  thought  proper,  to  endeavor  to  counteract  it.  That 
although  the  defendant  was  not  entitled  to  a  continuance,  agreeably 
to  the  terms  under  which  the  commission  was  granted,  yet  the  plain- 
tiff was. 

Bidgelyy  Mason,  and  Johnson,  for  plaintiff. 

Martin,  (Attorney-General,)  Key  'dud^Shaaff,  for  defendant. 


GENERAL  COURT,  MAY  TERM,  1802. 

KiKWAN   V8,  RABORG. 

If  A.  purchases  stills  of  B.  and  pays  him  the  purchase  money,  and  B.  after- 
wards takes  the  stills  in  possession,  the  proper  remedy  is  trover,  and  A. 
cannot  support  assumpsit  against  B.  to  recover  back  the  purchase  money. 

On  paying  costs,  a  party  may  amend  from  assumpsit  to  trover. 

Assumpsit  for  money  had  and  received.  The  evidence  was,  that 
the  plaintiff  bought  of  the  defendant  certain  stills,  for  which  he 
paid  him  400  dollars.  That  •  the  defendant  afterwards  took  „Q,y 
possession  of  the  same  stills,  and  then  had  them  in  his  pos-  -*"  • 
session.    This  a4;tiou  was  to  recover  back  the  money  paid. 

Scott,  tor  the  defendant,  objected  to  the  form  of  action. 

The  Court.    The  action  is  not  well  brought,  it  should  be  trover. 
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Harper  J  for  the  plaintiff,  had  leave  to  amend,  on  paying  the  whole 
costs  which  had  accrued  in  the  action  down  to  and  including  the 
present  term. 


GENEEAL  eOURT,  MAY  TEEM,  1802. 
Wilson  va.  Boteb. 

A  guardian  has  no  right  to  retain  money  received  by  him  from  the  executor 
,  unless  the  executor  has  passed  a  final  account  with  the  Orphans'  Courts, 
and  an  order  had  been  passed  by  that  Court  to  pay  over  such  money  to 
the  guardian. 

Assumpsit  for  money  lent.  It  appeared  in  evidence  at  the  trial, 
that  the  plaintiff  was  executrix  of  her  deceased  husband,  and  the 
defendant  was  guardian  to  the  children  of  the  deceased.  The 
defence  set  up  was,  that  the  guardian  had  received  the  money,  for 
which  the  action  was  brought,  from  the  plaintiff  as  executrix,  and 
that  he  had  a  right  to  retain  it  as  guardian  to  the  children.  No 
settlement  of  any  account  in  the  Orphans'  Court  by  the  executrix 
was  proved. 

Boyd^  for  the  plaintiff,  prayed  the  Court  to  direct  the  jury,  that 
unless  the  defendant  could  prove  that  the  plaintiff  had  settled  a 
final  account  with  the  Orphans'  Court,  and  there  was  a  balance  in 
her  hands  as  executrix,  and  an  order  from  the  Orphans'  Court  to 
pay  it  over  to  the  defendant  as  guardian,  he  had  no  right  to  with- 
hold the  money. 

The  Coubt  gave  the  direction  accoMingly. 
Brice^  and  McMecherij  for  the  defendant. 
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KiBKPATBiCK's  Lessee  vs.  Kygee. 

Where  a  grant  of  land  contained  the  following  descriptions,  beginning  at  a 
bounded  white  oak  standing  about  20  perches  on  the*  E.  side  of  Ante- 
eatum,  running  thence  N.  &c.  (twelve  courses,)  then  S.  84  degrees,  W. 
243  perches,  to  the  end  of  73  perches  on  the  fourth  line  of  Grood  Luck, 
then  with  said  land  reversed  S.  28  degrees,  W.  73  perches,  S.  82  degrees, 
W.  46  perches,  N.  58  degrees,  W.  75  perches,  then  S.  73  degrees,  W.  20 
perches,  &c.  Hdd^  that  the  true  location  of  the  grant  was  to  run  the 
course  S.  28  degrees,  W.  73  perches,  reversed  with  Gkx)d  Luck,  then 
course  and  distance  according  to  the  expressions  in  the  grant. 
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Ejectment  for  a  tract  of  land  called  Dickson's  Pleasure,  lying  in 
Washington  County.  The  defendant  took  defence  on  warrant,  and 
plots  were  returned. 

At  the  trial  the  plaintiff  offered  in  eyidence  the  certificate  of  the 
land  called  Dickson's  Pleasure,  surveyed  the  1st  of  March,  1760,  and 
a  grant  thereof  to  Michael  Kirkpatrick,  dated  the  7th  of  October, 
1760,  describing  the  same  as  '^  beginning  at  a  bounded  white  oak, 
standing  about  20  i)erches  on  the  east  side  .of  Anteeatum,  running 
thence  X."  &c.  &c.  the  thirteenth  course  is  ^'S.  84°  W.  243  perches, 
to  the  end  of  73  perches  on  the  fourth  line  of  Good  Luck,  then  with 
said  land  reversed  S.  28°  W.  73  perches,  S.  82°  W.  46  perches,  N. 
oS""  W.  75  perches,  then  S.  73°  W.  20  perches,"  &c.  &c.  The  tract 
of  land  called  Good  Luck  was  surveyed  the  20th  of  September,  1742, 
for  Daniel  Dulany,  and  granted  to  Jacob  Funk  on  the  28th  of  Feb- 
ruary, 1753,  beginning  at  a  bounded  white  oak  standing  on  the  west 
side  of  Anteeatum,  within  10  perches  thereof,  and  running  N.  30°  E. 
84  perches,  then  N.  73°  E.  64  perches,  then  S.  140  perches,  and  then 
by  a  straight  line  to  the  beginning  tree,  containing  50  acres. 

Skaaff^  for  the  defendant,  contended,  that  the  plaintiff  had  not 
located  Dickson's  Pleasure  on  the  plots,  according  to  the  grant. 
That  the  defendant  had  counterlocated  the  plaintiff's  location.  The 
expression  in  the  grant  is  S.  82°  W.  46  perches,  and  the  line  cannot 
be  elongated,  whereas  the  plaintiff'  has  located  it  N.  121  perches. 
The  true  meaning  of  the  grant  is  to  reverse  only  one  line  of  Good 
Luck;  and  if  it  is  reversed,  the  length  of  line  cannot  be  exceeded. 
There  is  no  call  in  the  grant  to  authorize  the  extension  of  the  line. 
As  there  is  a  variance  between  the  grant  and  location  on  the  plots, 
the  plaintiff  must  fail  to  recover.  His  evidence  does  not  support 
his  location. 

•  Mason  and  J.  Btichanan,  for  the  plaintiff,  contended,  that  ^^q 
there  was  a  call  in  the  grant  of  Dickson's  Pleasure  which  '•^^ 
mast  be  gratified.  That  the  line  must  continue  to  run  with  the  land 
two  courses,  which  will  spend  the  number  of  perches.  That  all  the 
locations  on  the  plots  were  admitted,  but  Dickson's  Pleasure,  and 
that  the  expressions  used  in  the  grant  of  that  land,  must  be  gratified. 

Chase,  Ch.  J.  The  Court  are  of  opinion  that  the  true  construc- 
tion of  the  grant  of  Dickson's  Pleasure  is  to  run  the  course  S.  28° 
W.  73  perches  reversed  with  Good  Luck,  then  course  and  distance 
according  to  the  expressions  in  the  grant. 

A  juror  was  then  withdrawn,  and  leave  given  to  amend  the  plots, 
on  payment  of  the  costs  of  the  term. 
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GENERAL  COURT,  MAY  TERM,  1802. 
Ringgold's  Lessee  r«.  Malott. 

The  time  when  a  manor  was  laid  out  is  a  matter  of  fact  for  the  jury,  there 
heing  no  record  thereof  to  be  found. 

The  opinion  of  the  Judge  of  the  land  office  cannot  conclude  the  parties  as  to 
a  question  of  law  or  fact.  '  • 

The  General  Court  has  a  concurrent  jurisdiction  with  the  Judge  of  the  land 
office,  as  to  the  extent  and  operation  of  interfering  grants;  and  it  is  the 
peculiar  province  of  the  jury  to  decide  facts. 

The  relation  of  a  grant  to  the  certificate  of  survey  so  as  to  overreach  mesne 
grants,  is  founded  on  a  principle  of  equity,  and  is  a  fiction  of  law. 

An  attempt  to  take  up  land  within  the  proprietary's  reserve  was  a  fraud, 
and  no  equitable  interest  was  acquired  in  the  land  so  taken  up. 

The  State  stands  in  the  place  of  the  proprietary  as  to  all  lands  belonging  to 
him  at  the  time  of  the  Act  of  confiscation. 

Ejectment  for  a  tract  of  land  called  The  Number  of  Four,  sitaate 
in  Washington  County,  and  being  a  part  of  the  reserve  around 
Conegocheige  Manor,  and  containing  481  acres.  Plea  general  issue, 
and  defence  upon  warrant.    Plots  were  returned. 

The  plaintiff  at  the  tdal  to  make  title  to  the  land  in  the  declara- 
tion mentioned,  produced  and  read  to  the  jury  the  order  for  reserv- 
ing for  the  Lord  Proprietary  a  manor  of  10,000  acres  of  land,  viz. 
"May  28,  1724.  Whereas.in  the  behalf  of  his  Lordship  the  Lord 
Proprietary  of  this  province,  you  are  hereby  required  to  reserve  for 
his  lordship's  use  the  quantity  of  ten  thousand  acres  of  land,  in 
places  within  this  county  as  you  shall  be  directed  to  lay  out  the  same, 
and  within  such  metes  and  bounds  as  may  be  most  profitable  to  his 
lordship;  and  return  your  certificate  of  survey  thereof  into  his  lord- 
ship's land  office,  with  all  convenient  speed,  thence  to  be  transmitted 
to  the  examiner-general  for  due  examination ;  and  for  your  so  doing, 
this  shall  be  your  warrant.  Given  under  his  lordship's  lesser  seal  at 
arms,  this  28th  day  of  May,  an7io  dom.  1724. 
^^^  •  To  his  lordship's  surveyor  of  Prince  George's  County." 
U\w\M  rj^^Q  plaintiff  offered  evidence  to  the  jury  to  prove,  that  this 
is  the  order  for  reserving  and  surveying  Gonococheague  Manor. 
That  in  virtue  of  this  order,  Conofjocheague  Manor  was  actually  laid 
out  and  siureyed  previous  to  the  year  1730,  and  was  at  that  time 
known  and  established  as  Gonococheague  Manor.  The  plaintiff 
then  produced  and  read  to  the  jury  the  Lord  Proprietary's  order  for 
reser\ing  certain  lands  around  his  lordship's  manors,  dated  the  28th 
June  1731,  viz.  "  Sir — Whereas  his  lordship  the  right  honorable 
the  Lord  Proprietary  of  this  Province  of  Maryland,  hath  ordered  to 
make  a  resurvey  upon  all  his  honors,  manors  and  lands,  and  to  en- 
large the  same  on  both  shores  of  this  Province,  I  do  hereby,  in  the 
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name  and  behalf  of  the  right  .  honorable  the  Lord  Proprietary, 
order  and  reqnii*e  that  you  forthwith  caase  a  reserve  to  be  entered 
for  his  lordship  on  all  vacant  lands,  rough  or  cultivated,  and  on  all 
lands  that  are  or  may  become  escheat  or  forfeit  to  his  lordship,  ad- 
joining to  any  of  his  said  honors,  manors  or  lands,  or  within  the 
distance  of  three  miles  from  them,  or  any  of  them.  And  that  you 
likewise  acquaint  the  several  surveyors  within  this  Province  thereof, 
that  they  may  behave  themselves  accordingly.  Given  under  my 
hand  this  28th  day  of  June,  anno  domini  1731. 

Ben'dt  Lkon'i)  Calvert. 

To  Philemon  Lloyd,  Esquire,  Deputy  Secretary  of  Maryland — This." 

"In  pursuance  of  the  above  order  a  reserve  is  hei'eby  made  for 
and  to  the  use  of  his  said  lordship  on  all  vacant  lands  rough  or  culti- 
vated, and  on  all  lands  that  are  or  may  become  escheatable,  or  any 
ways  forfeit  to  his  lordship,  adjoining  to  auy  of  his  honors,  manors 
or  lands,  or  within  the  distance  of  three  miles  from  them  or  any  of 
them. 

To  all  concerned.'^ 

The  plaintiff  then  produced  and  read  to  the  jur}'  the  order  for 
granting  to  John  Morton  Jordan  the  reserves  on  Conococheague 
Manor,  dated  the  15th  of  July,  1763,  viz. 

•  '*  Frederick,  absolute  Lord  and  Proprietary  of  the  Prov-  q^* 
inces  of  Maryland  and  Avalon,  Lord  Baron  of  Baltimore,  in  ^^'^ 
the  Kingdom  of  Ireland.  To  the  honorable  Benedict  Calvert  and 
George  Steuart,  Esquires,  Judges  of  our  Land  Office  in  the  said 
Province  of  Maryland. 

Gentlemen, — ^These  are  to  authorize  and  require  you  immediately 
to  pass  your  office  a  patent,  or  as  man}'  patents  as  may  be  necessary, 
to  describe  and  ascertain  the  bounds  of  7,753  acres  of  land,  lying  and 
being  within  the  reserve  round  Couegochiegue  Manor  in  Frederick 
County,  to  John  Morton  Jordan,  or  any  one  applying  for  the  same  in 
his  name,  or  on  his  behalf — the  said  7,753  acres  being  ascertained  by 
a  survey  made  by  James  Calder  in  17G7,  and  returned  to  my  com- 
missioners for  the  sale  of  my  manors  or  reserved  lands ;  which  said 
7,753  acres  of  land  within  the  aforesaid  reserve  of  Conegochiegue 
Manor,  lying  in  Frederick  County,  were  by  account  received  from  my 
said  commissioners  then  unsold.  But  for  the  said  land  I  have  since 
received  of  the  said  John  Morton  Jordan,  a  full  consideration.  You 
are  to  take  notice  to  reserve  in  the  patent  or  patents  the  usual  quit 
rents  of  four  shillings  sterling  per  100  acres,  payable  according  to 
the  established  rules  of  your  office;  and  for  your  so  doing  this  shall 
be  your  warrant.  Given  under  m^'  hand  and  lesser  seal  at  arras,  at 
London,  this  15th  day  of  July,  in  the  17th  year  of  my  dominion  of 
the  said  Province,  and  in  the  year  of  our  Lord  1768. 

F.  Baltimore,  (L.  S.) 

Signed,  delivered  and  sealed,  in  the  presence  of    Eob't  Eden." 
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The  plaintiff  also  produced  and  read  to  the  jury  the  patent  to  John 
Morton  Jordan  for  Reserve  No.  4,  dated  the  7th  of  March,  1769,  for  '<  all 
that  tract  or  parcel  of  land  called  and  known  by  The  Number  of  Four, 
lying  in  Frederick  County,  and  being  a  part  of  the  reserve  around 
Conegocheige  Manor,  beginning,"  &c.  containing  481  acres,  agreeably 
to  the  certificate  of  survey  thereof  taken  and  returned  into  the  Land 
^g^a  *  Office,  bearing  date  the  28th  of  October,  1768.    The  plain- 
^^^  tiff  also  produced  and  read  to  the  jury  a  deed  from  John 
Morton  Jordan  to  Thomas  Ringgold,  grandfather  of  the  lessor  of  the 
plaintiff,  dated  the  26th  of  October,  1770,  whereby  in  consideration 
of  £10,150  sterling  money,  was  granted,  &c.  "  all  those  several  tracts 
or  parcels  of  land  lying  and  being  in  Frederick  County,  to  wit :  The 
Manor  of  Conegocheige,  containing  by  patent  to  John  Morton  Jordan 
10,688J  acres,  and  seven  tracts  of  land  lying  within  the  reserve  of 
the  said  manor,  and  known  and  distinguished  in  the  patents  or  grants 
thereof  to  the  said  John  Morton  Jordan,  by  the  numbers  one,  two 
three,  four,  five,  six  and  eight.    Number  one  containing  458  acres ; 
number  two  containing  1,970  acres;  number  three  containing  995 
acres,  number  four  containing  489  acres;  number  five  containing 
1,735  acres;  number  six  containing  1,427  acres;  and  number  eight 
containing  346  acres ;  together  with,"  &c.     The  plaintiff  also  pro- 
dnced  and  read  to  the  jury,  the  will  of  Thomas  Ringgold,  only  child 
and  heir  at  law  of  the  above  named  Thomas  Ringgold,  the  graTitee, 
duly  execute<l,  proved  and  recorded,  as  the  law  directs,  for  passing' 
lands  and  tenements,  whereby  the  said  Thomas  Ringgold  the  son 
and  testator,  devised  The  dumber  of  Four,  the  land  in  the  plaintifiTs 
declaration  of  ejectment  mentioned,  to  the  lessor  of  the  plaintiff,  and 
his  heirs  in  fee. 

The  defendant  offered  evidence  to  the  jury  to  prove,  that  the 
Manor  of  Conococheague  was  not  surveyed  or  located  until  after  the 
order  for  the  reserves  of  the  28th  of  June,  1731 — And  the  defendant, 
to  show  title  in  himself  to  part  of  the  lands  in  the  declaration  men- 
tioned, being  his  defence  as  located  on  the  plots,  produced  and  read 
to  the  jury  a  patent  for  a  tract  of  land  called  Peter's  Delight,  con- 
taining 18|  acres,  granted  to  him  on  the  18th  of  May,  1759.  The  de- 
fendant also  produced  and  read  to  the  jury  a  certificate  of  resurvey 
for  a  tract  of  land  called  The  Resurvey  on  Peter's  Delight,  contain- 
ing 233f  acres,  dated  the  4th  of  December,  1759,  reciting  a  warrant 
to  resurvey  Peter's  •  Delight,  dated  the  7th  of  June,  1759, 
3U3  ^viji^jh  said  certificate  of  resurvey  is  endorsed,  June  5, 1761. 
Examined  ayd  passed."  Also  an  endorsement  that  101.  15«.  Od.  for 
vacancy,  and  15«.  Id.  for  one  year  and  nine  months  rent  to  Michael- 
mas, 1761,  had  been  paid  on  the  17th  of  April,  1761;  and  also  the 
following  endorsement :  ^'  This  land  not  to  be  patented,  being  within 
his  Lordship's  reserve  of  Conegocheigue  Manor,  as  Mr.  Prather  says. 

10th  March,  1763.  Edw'd  Lloyd." 
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The  defendant  also  produced  and  read  to  the  jury  an  order  from 
the  Judge  of  the  Land  OflBce,  dated  the  16th  of  February,  1785,  for 
correcting  that  cei-tiflcate,  and  which  order  is  jus  follows,  to  wit:  "By 
the  Chancellor,  February  16, 1785.  Upon  the  application  of  Peter 
Malott,  Ordered,  that  the  surveyor  of  Washington  County  lay  down 
the  within  tract  of  land,  called  the  EesurVey  on  Peter's  Delight, 
clear  of  Conococheigue  Manor,  giving  due  notice  thereof  to  the  par- 
ties, and  return  a  certificate  of  his  work  herewith  to  the  Land  Office. 
"Test.  Jno.  Callahan,  Eeg.  L.  Off.  W.  S." 

The  defendant  also  produced  and  read  to  the  jury  the  corrected 
certificate,  dated  the  5th  of  March,  1785,  with  its  endorsements, 
whei'eby  it  appears  that  the  said  tract  contains,  clear  of  Conococheage 
Manor,  233  acres.  The  said  last  mentioned  certificate  is  thus  en- 
dorsed: "May  7,  1785.  Examined  and  passed."  "Caveated  by 
Paul  Westerberger,  25  July,  1785."  "It  appears  by  a  letter  ad- 
dressed to  the  Chancellor,  dated  the  14th  of  April,  1788,  and  signed 
Peter  Malott,  that  the  said  Malott  is  fully  satisfied  that  Mr.  Wester- 
berger, (the  caveator  of  this  certificate,)  shall  have  the  land  that  is 
in  dispute  between  the  said  Westerberger  and  Malott,  and  that  he 
lays  no  claim,  right,  or  title  to  the  same. 

"Test.  Jno.  Callahan,  Eeg.  L.  Off.  W.  S." 

"The  caveat  of  Westerberger  being  withdrawn  by  his  written 
order,  dat'ed  the  14th  of  April,  1788,  it  is  ordered  by  the  Chancellor 
that  a  patent  issue  on  this  certificate. 

"Test.  Jno.  Callahan,  Eeg.  L.  Off.  W.  S. 

"October  7, 1799." 

•  The  defendant  produced  and  read  to  the  jury  the  patent  for  ^^m 
the  said  tract  of  land  called  The  Eesurvey  on  Peter's  Delight,  ^^^ 
granted  to  the  defendant  on  the  7th  of  October,  1799,  for  233  acres, 
stating  the  certificate  of  resurvey  of  the  4th  of  December,  1759,  the  pay- 
ment of  the  composition  money,  the  order  for  correcting,  and  the  cor- 
rected certificate  of  the  5th  of  March,  1785,  with  the  description  of 
the  courses,  &c.  as  set  out  in  the  last  mentioned  certificate ;  and  the 
defendant  offered  to  prove  that  the  locations  of  the  said  land  are 
correctly  made  on  the  plots  returned  in  this  cause ;  and  that  the  land 
located  by  the  plaintiff  as  his  pretensions  interferes  with  and  in- 
cludes the  land  of  the  defendant  as  locat.ed  for  his  defence.  The  de- 
fendant further  produced  and  read  to  the  jury  an  order  from  Bene- 
dict Leonard  Calvert,  Governor  of  the  then  Province,  reciting  an 
order  of  the  Judges  of  the  Land  Office  for  reserves  on  manors,  as 
herein  before  set  forth;  dated  the  28th  of  June,  1731.  The  defend- 
ant also  produced  and  read  to  the  jury  the  certificate  of  Monocacy 
Manor,  in  the  following  words,  viz :  "  May  the  29th,  1724.  His  Lord- 
ship's certificate  of  10,000  acres.  Monocacy  Manor.  Maryland,  ss. 
In  obedience  to  an  order  from  his  Lordship's  Laud  Office,  to  reserve 
for  his  Lordship  the  Lord  Pi-oprietary,  his  use,  ten  thousand  acres 
of  land  upon  the  head  of  Potomak  Eiver,  or  some  one  of  the  branches 
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thereof,  and  to  survey  and  lay  out  the  same  within  such  metes  and 
bounds  as  maybe  most  profitable  to  his  Lordship.  These  are  humbly 
to  certify  that  I  have  surveyed  for  his  Lordship  the  Lord  Proprie- 
tary all  that  tract  of  land  called  Monocacy  Manor,  lying  in  Prince 
George's  County,"  &c.  &c.  Signed  "James  Stoddert,  Dep.  Surv. 
Prince  George's  County." 

Whereupon  the  defendant,  by  his  counsel,  prayed  the  opinion  of 
the  Court,  and  their  direction  to  the  jury,  that  the  patent  granted  to 
the  defendant  in  1799  did,  by  operation  of  law,  relate  back  to  the  c>er- 
tificate,  and  give  title  to  the  defendant  to  all  the  land  included  in  the 
said  patent,  which  is  also  included  in  the  lines  of  the  certificate  on 
^^  the  resurvey  on  Peter's  Delight,  •  dated  the  4th  of  December, 
oUo  2  'jr^ij^  3g  located  on  the  plots  returned  in  this  cause,  against 
the  title  set  up  by  the  plaintift*  to  the  lands  included  in  his  patent 
of  The  Number  of  Four  in  the  declaration  of  ejectment  mentioned, 
and  for  which  the  present  suit  is  brought. 

Shaaff^  Buchanan^  and  Key^  for  the  defendant,  insisted  that  there 
was  a  clear,  equitable  interest  in  the  defendant  in  the  laud  included 
in  his  resurvey  of  the  tract  called  "  The  Resurvey  on  Peter's  De- 
light," which  could  not  be  defeated  by  the  plaintiff's  grant;  and  that 
the  defendant's  grant  must  relate  to  the  certificate  of  resurvey  in 
1759.     Seltcyn  vs.  Selwyn^  2  Burr.  1131 ;  Howard  vs.  Cromwellj  ante^  115- 

Martin^  (Attorney-General,)  and  Mason^  for  the  plaintiff. 

•  Chase,  Ch.  J.  (Duvall  and  Done,  JJ.  concurred.)  The 
^'■^  Court  are  of  opinion  that  the  time  when  Conococheague  Manor 
was  laid  out  is  a  matter  of  fact  to  be  determined  by  the  jury,  and 
that  if  they  find  it  wa^  laid  out  subsequent  to  the  28th  of  June, 
1731,  the  reserve  made  by  the  Lord  Proprietary  by  his  order  of  that 
date  does  not  attach  to  it. 

The  opinion  of  the  Judge  of  the  Land  Office,  a«  far  as  it  is  ex- 
pressed by  his  order,  that  patent  should  issue  to  Malott  on  his  cer- 
tificate, cannot  conclude  the  parties  in  this  case  as  to  the  fact  when 
Conococheague  Manor  was  laid  out,  or  as  to  the  fact  whether  there 
was  any  reserve  annexed  to  it.  This  Court,  in  all  questions  relative 
to  the  extent  and  ofieration  of  interfering  grants,  have  a  concurrent 
jurisdiction  with  the  Judge  of  the  Land  Office — and  it  is  the  pecu- 
liar province  of  the  jury  to  decide  facts. 

In  the  ca.se  between  Malott  and  Westerberger  it  does  not  appear 
to  the  Court  that  tlie  Judge  of  the  Land  Office  decided  any  fjict  by 
his  order  that  patent  *  should  issue.  The  certificate  having 
•*'■  •  been  corrected  pursuant  to  the  order  of  the  late  Judge  of  the 
Land  Office,  and  Westerberger's  caveat  being  withdrawn,  all  con- 
test between  Malott  and  Westerberger  cciised,  and  the  order  for 
issuing  a  patent  to  Malott  on  his  certificate  was  a  matter  of  course, 
no  other  objection  api>earing. 
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The  relation  of  the  patent  to  the  certificate,  so  as  to  overreach 
mesne  grants,  is  founded  on  a  principle  of  equity,  and  is  a  fiction  of 
law,  introduced  for  the  attainment  of  justice,  and  to  prevent  circuity 
of  action— this  Court  doing  that  which  a  Court  of  equity  would  effect. 
And  it  is  the  opinion  of  the  Court,  that  if  the  jury  find  Conocoche- 
agne  Manor  was  laid  out  after  the  order  of  the  Lord  Proprietary  in 
1731,  that  in  such  case  there  was  no  reserve  attached  to  it,  and  the 
defendant  had  a  complete  equitable  title  to  the  land : — But  if  the 
jury  find  otherwise,  his  attempt  to  take  up  land  within  the  reserve, 
was  a  fraud  and  deception  on  the  Proprietary  and  his  officers,  and 
DO  equitable  interest  was  acquired  in  the  land  by  his  certificate  and 
payment  of  the  caution  money. 

[As  between  the  Proprietary,  and  a  person  who  takes  out  a  common 
warrant,  such  person  acquires  a  right  to  have  his  warrant  located  on 
any  vacant  land  in  the  county,  to  the  surveyor  of  which  the  warrant 
is  directed,  it  being  the  inception  of  the  contract  between  the  Pro- 
prietary and  such  person,  for  so  much  vacant  land  as  is  expressed  in 
the  warrant,  and  no  after  act  of  the  Proprietary  laying  out  manors 
or  making  reserves,  could  defeat  such  interest,  (a)] 

By  the  Act  of  confiscation  all  British  property  was  seised  and 
vested  in  the  State.  The  State,  as  to  lands  of  the  Proprietary,  stood 
in  his  place,  and  they  remained  subject  to  all  claims  and  rights 
created  and  acquired  under  the  Proprietary — and  supposing  these 
circumstances  to  exist,  which  would  have  vested  an  equitable  interest 
in  Malott,  his  grant  will  have  relation  •  to  his  certificate,  and  ^ 
control  the  operation  of  the  grant  to  Jordan  so  far  as  they  ^'■^ 
interfere. 

The  plaintiff  excepted.  Verdict  for  the  plaintiff  for  part  only  of 
his  pretensions,  (the  jury  being  of  opinion  that  Conococheague  Manor 
did  not  exist  until  after  the  year  1731,)  as  to  the  residue  the  verdict 
was  for  the  defendant.  Judgment  upon  the  verdict.  There  was  no 
appeal  to  the  Court  of  Appeals. 


GENERAL  COURT,  MAY  TERM,  1802. 

Clarke  vs.  Ray. 

The  General  Ck>iirt  decided,  that  if  a  debtor,  within  the  purview  of  the  Act 
of  Congress,  is  imprisoned  for  debt,  &c.  for  the  space  of  three  months,  in 
snch  case  the  act  of  bankruptcy  being  committed  at  the  end  of  two  months 
imprisonment,  the  creditor  has  only  one  month  allowed  him  to  prefer 
his  petition  to  the  Judge;  and  if  he  omits  to  prefer  one  within  that  time, 
the  act  of  bankruptcy  ceases  to  ox)erate  from  the  expiration  of  the  three 
months,  and  the  debtor  may  avail  himself  of  the  Acts  of  insolvency  of 


(a)  This  paragraph,  though  constituting  a  part  of  the  opinion  of  the  Court, 
was  not  inserted  in  the  bill  of  exceptions  which  was  signed. 
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the  State.  But  it  was  held  by  the  Circuit  Court  of  the  U.  S.  that  a  per- 
son who  falls  within  the  purview  of  the  bankrupt  law  of  the  U.  S.  after 
commitment  of  three  months,  cannot  avail  himself  of  the  benefit  of  a  State 
insolvent  law,  if  the  creditors  sue  out  a  commission  against  him  within 
six  months  next  succeeding  the  act  of  bankruptcy  occasioned  by  his  com- 
mitment. 
Where  an  agreement  has  been  admitted  in  evidence,  without  objection,  a 
subsequent  agreement  to  the  same  effect,  endorsed  on  the  said  agree- 
ment, permitted  to  be  read  also. 

The  delivery  of  every  deed  must  be  proved,  as  well  as  the  execution  of  it*. 
being  an  essential  requisite  to  the  validity  of  it;  but  the  possession  of  a 
bond  being  with  the  obligee  is  sufficient  evidence  of  a  delivery,  (a) 

Quere.  If  a  bill  of  exceptions  can  be  taken  to  the  opinion  of  the  Court 
given  on  the  trial  of  issues  from  the  Court  of  Chancery?  (b) 

Issues  from  the  Court  of  Chancery,  to  try  whether  James  Bay 
was  a  trader,  &c.  within  the  meaning  of*  the  Act  of  Congress. 

1.  These  issues  arose  upon  an  application  of  Ray  to  the  Chancellor^ 
for  the  benefit  of  an  Act  of  insolvency  parsed  in  his  favor  at  November 
Session,  1801 ;  which  was  opposed  by  Clarke,  alleging  that  Ray  was 
a  trader,  and  consequently  could  not  be  relieved  by  an  Act  of  insol- 
vency  of  the  State. 

Mason  and  Shaaff^  for  i)Iaintiff. 

Martin,  (Attoniey-General,)  and  Buchanan,  for  defendant. 

Chase,  Ch.  J.  (Duvall,  J.  concurred.  Done,  J.  absent.)  The 
Chancellor,  by  the  Act  of  Assembly,  (1801,  ch.  18,)  cooperating  with 
the  law  of  the  United  States,  has  a  power  to  direct  issue-s  in  a  sum- 
mary way  to  inquire  whether  a  debtor,  who  applies  to  him  for  relief 
under  the  insolvent  law,  is  liable  to  be  made  a  bankrupt  under  the 
law  of  the  United  States.  The  Chancellor,  pursuant  to  such  power, 
has  directed  certain  issues  to  be  tried  in  this  Court,  and  has  requested 
the  opinion  of  this  Court  on  the  questions  (which  have  been  dis- 
cussed,)  on  the  supposition  •  that  such  questions  would  arise 
^^^  out  of  the  present  case,  and  this  Court,  to  expedite  business, 
as  the  inquiry  before  the  jury  could  not  proceed,  owing  to  the  indis- 
position of  one  of  them,  did  request  the  counsel  to  argue  the  said 
questions. 

The  following  is  the  question  submitted  by  the  Chancellor: 
^<  Whether  or  not  a  man,  having  been  arrested  for  debt  after  the  1st 
day  of  June,  1800,  (when  the  said  bankrupt  law  commenced  its  opera- 
tion,) and  having  remained,  in  consequence  of  that  arrest,  three 
months  in  prison  before  a  commission  issued  against  him  under  that 
bankrupt  law,  can  be  deprived  of  the  benefit  of  an  insolvent  law  of 
this  State,  passed  in  his  favor,  on  account  of  his  being  arrested  or 


(a)  Approved  in  Benson  vs.  Boteler,  2  G.  78.    See  Panndl  vs.  Williams^  8 
G.  &  J.  511;  Edelin  vs.  Sautiders,  8  Md.  118;  Duer  vs.  James,  42  Md.  492. 

(b)  See  Rev.  Code,  Art.  71,  s.  10. 
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'  charged  in  execution  for  another  debt,  and  his  not  having  remained 
three  months  after  such  arrest  or  charging  in  execation'before  a  com- 
mission issued  against  him  under  the  said  law  f  " 

By  the  Constitution  of  the  United  States,  1st  Article,  8th  section, 
Congress  have  power  to  establish  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States. 

Congress  have  exercised  the  power  granted  under  the  Constitution, 
and  passed  a  law  declaring  what  persons  may  become  bankrupts^ 
what  shall  be  deemed  acts  of  bankruptcy;  and  prescribed  the  mode 
of  proceeding  against  bankrupts  by  the  Act  to  establish  an  uniform 
system  of  bankruptcy  throughout  the  United  States,  passed  on  the 
4th  of  April,  1800.  The  first  section  of  this  Act  describes  the  persons 
who  may  become  bankrupts,  and  specifies  the  several  acts  which 
shall  be  deemed  acts  of  bankruptcy. 

The  being  arrested  for  debt,  and  remaining  in  prison  two  months 
or  more,  is  one  of  the  acts  of  bankruptcy  mentioned — many  other 
acts  are  eanmerated,  each  of  which  constitutes  an  act  of  bankruptcy. 

Xo  person  is  liable  to  a  commission  of  bankruptcy,  unless  the  peti- 
tion is  preferred  in  the  manner  directed  by  the  said  law,  and  within 
six  months  after  the  act  of  bankruptcy  committed. 

•  This,  in  general,  is  the  time  limited  within  which  the  cred-  ^^^^ 
itor  must  prefer  his  petition  in  order  to  have  his  debtor  •'^^ 
declared  a  bankrupt.  By  the  sixty-first  section— This  Act  is  not  to 
repeal  or  annul  the  laws  of  any  State,  enacted  or  to  be  enacted  for 
relief  of  insolvent  debtors,  except  they  are  within  the  purview  of  the 
Act,  and  whose  debts  amount  in  the  cases  specified  in  the  second 
section,  to  the  sums  mentioned  therein. 

If  any  person  within  the  purview  of  the  Act  shall  be  imprisoned 
for  three  months  for  any  debt,  or  upon  contract,  unless  the  creditors 
shall  i>roeeed  to  prosecute  a  commission  of  bankruptcy  against  him 
or  her,  agreeably  to  the  provisions  of  the  Act,  such  debtor  may  and 
shall  be  entitled  to  relief  under  the  State  laws  for  relief  of  insolvent 
debtors. 

It  must  be  supposed  that  Congress,  in  this  law,  have  extended  the 
provisions  relative  to  bankruptcies  as  far  as  good  policy  and  general 
utility  required.  The  Act  in  its  operation  is  confined  to  a  certain 
description  of  persons,  and  certain  specified  cases  of  such  persons. 
The  Legislatures  of  the  several  States  have  competent  authority  to 
pass  laws  for  the  relief  of  all  persons  who  are  not  comprehended 
within  the  Act  of  Congress.  That  part  of  the  Constitution  of  the 
United  States  relating  to  bankrupts,  is  carried  into  operation  by  the 
law  of  Congress,  as  far  as  that  body  thought  it  was  politic  and 
expedient;  and  the  law  of  Congress  constitutes  the  only  restriction 
which  is  imposed  on  the  State  Legislatures  in  the  case  of  insolvent 
debtors. 

The  law  allows  the  creditor  six  months  to  prefer  his  petition  after 
an  act  of  bankruptcy  committed,  in  order  to  render  the  debtor  liable 
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to  a  commission  of  bankmptcy.  But  this  right  is  abridged  in  one 
case  by  the  fawj  where  a  debtor,  within  the  purview  of  the  act,  is 
imprisoned  for  debt  or  upon  contract,  for  the  space  of  three  months, 
in  that  case  the  creditor  has  only  one  month  allowed  him  alter  the 
act  of  bankruptcy  committed.  And  if  the  creditors  omit  to  prefer  a 
QOl  P^^**^^^  within  that  time,  the  act  of  bankruptcy  •  ceases  to 
•**•-*  operate  on  his  case  from  the  expiration  of  the  three  months, 
and  the  debtor  may  avail  himself  of  the  Acts  of  insolvency  of  the 
State. 

Unless  this  exposition  is  given  to  the  Act,  a  debtor  imprisoned, 
who  comes  within  the  description  of  the  bankrupt  law,  and  whose 
case  is  one  of  the  specified  cases,  would  be  subject  to  imprisoument 
for  eight  months  at  least. 

The  second  section  describes  the  proceedings  which  are  to  be  had 
to  obtain  a  commission  of  bankruptcy. 

1st.  The  creditor  is  to  exhibit  his  petition  in  writing  before  the 
Judge  of  the  district. 

2d.  Before  the  commission  shall  issue,  the  creditor  shall  make  affi- 
davit, or  solemn  affirmation,  before  the  Judge,  of  the  truth  of  his  or 
her  debt. 

3d.  The  creditor  is  to  give  bond,  to  be  taken  by  the  Judge  in  the 
name  and  for  the  benefit  of  the  party  charged  as  a  bankrupt,  in  the 
penalty  and  with  such  surety  as  the  Judge  shall  require,  to  be  con-, 
ditioned  for  the  proving  of  his  debt,  proving  the  party  a  bankrupt, 
and  to  proceed  on  such  commission. 

The  words  of  the  sixty-first  section  "unless  the  creditors  shall  pro- 
ceed to  prosecute  a  commission  of  bankruptcy  against  him,  agreea- 
ble to  the  provisions  of  this  Act,"  refer  to  the  proceedings  in  the 
second  section  for  the  purpose  of  obtaining  a  commission,  and  not  to 
the  time  within  which  the  proceeding  is  to  be  had.  The  time  within 
which  the  commission  is  to  be  prosecuted  is  no  part  of  the  pro- 
ceeding. 

Unless  the  creditor  shall  proceed  to  prosecute,  means  unless  the 
creditor  shall  exhibit  his  petition.  The  preferring  a  petition  in  writ- 
ing before  the  Judge,  is  the  commencement  of  the  proceeding  to 
obtain  a  commission ;  and  unless  the  creditor  prefers  his  petition 
before  the  three  months  expire,  the  debtor  cannot  be  proceeded 
against  under  the  bankrupt  law. 

Any  person,  within  the  purview  of  the  Act,  imprisoned  for  the 
space  of  three  months  for  any  debt,  &c.  shall  be  entitled  to  relief 
under  any  insolvent  Act  of  the  State,  enacted  or  to  be  enacted.  His 
title  to  relief  under  the  insolvent  laws,  attached  as  soon  as  the  three 
•  months  imprisonment  expired,  unless  the  creditors  proceed 
^'^'^  to  prosecute  a  commission,  L  e,  prefer  a  petition  before  that 
time  expires. 


CLAEKE  V8.  BAY.— 1  H.  &  J.  193 

The  right  to  relief  having  attached  according  to  the  law  of  Con- 
gress, no  subsequent  act  of  the  creditors  can  defeat  or  divest  such 
right. 

It  is  said,  and  admitted,  that  the  debtor  cannot  make  himself  a 
bankrupt;  and  if  he  does  not  apply  for  relief  under  the  insolvent 
laws,  he  will  lie  in  gaol. 

Such  conduct  would  not  benefit  the  debtor — ^it  would  not  exempt 
his  property  from  execution — ^and  he  would  be  sufi'ering  under  the 
imprisoDment,  and  therefore  cannot  be  presumed. 

Where  two  Courts  have  concurrent  jurisdiction  over  the  same  sub- 
jects in  contest,  it  may  well  be  presumed  that  they  will  expound  the 
law  in  the  same  way,  and  that  the  exposition  given  is  the  right  one. 
But  should  they  differ,  there  is  no  way  of  redressing  the  mischief 
resulting  from  such  collision  of  opinion,  but  by  resorting  to  a  superior 
judicature  who  can  control  the  judgments,  and  in  that  way  redress 
the  evil,  and  effect  an  uniformity  of  decision  in  future  cases. 

The  Judge  of  the  Court  oi'  the  United  States  has  not  decided  this 
case,  and  should  this  Court  determine  the  one  way  or  the  other,  it 
may  possibly  be  contrary  to  his  judgment,  and  therefore  the  reason- 
ing, if  applicable,  would  go  to  the  precluding  this  Court  from  taking 
cognizance  of  the  case. 

The  fifty-sixth  section  provides,  that  the  commission,  and  the 
assignment  of  the  commissions  of  the  bankrupt's  estate,  shall  be  con- 
dnsive  evidence  that  the  debtor  is  a  bankrupt. 

2.  In  the  trial  of  the  issues,  the  plaintiff's  counsel  offered  an  agree- 
ment between  a  certain  James  Piercy,  who  was  a  sugar  refiner  in 
the  City  of  Washington,  and  one  Walter  Hellen,  by  which  the  said 
Piercy  agreed  to  give  a  certain  per  centage  to  Hellen  for  disposing 
of  his  refined  sugars  in  Baltimore.  This  was  (jpuntersigned  by  Ray, 
who  had,  as  trustee  for  his  wife,  executed  an  agreement  between  him- 
self and  Piercy,  by  which  he  vested  a  large  sum  of  money  in  q^q 
•  the  hands  of  Piercy,  at  a  very  high  premium,  which  sum  of  ^'^^ 
money,  belonging  to  Ray's  wife,  Ray  had  agreed  that  Hellen  should 
receive  the  per  cent,  fixed  on  by  Piercy,  and  endorsed  his  agreement 
on  the  writing  between  Hellen  and  Piercy.  This  was  not  objected 
to,  but  was  read  to  the  jury.  On  the  same  paper  was  written  a  sub- 
sequent agreement  between  Hellen  and  Piercy,  but  not  countersigned 
by  Ray  in  the  above  manner.  This  was  offered  in  evidence  by  the 
delendaut's  counsel,  but  objected  to  by  the  plain tifi's  counsel. 

The  Coubt,  however,  admitted  the  evidence. 

3.  The  plaintiff,  by  his  counsel,  having  given  evidence  of  the  con- 
tract between  Ray,  as  trustee  for  his  wife,  and  Piercy,  by  which  they 
meant  to  contend,  from  the  largeness  of  the  interest,  that  Ray  was  a 
trader,  and  the  agreement  fraudulent,  and  intended  to  prevent  the 
partnership  being  known.  The  defendant's  counsel  then  offered  an- 
other deed  between  Ray  and  Piercy,  in  which  it  was  recited  that 
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Ray's  wife  had  a  large  sum  of  money  under  the  former  deed  in  Piercy'» 
hand.  This  was  intended  «to  counteract  the  idea  of  the  former  deed 
being  fraudulent,  and  to  shew  that  Ray  was  really  a  trustee,  and  not 
a  partner.  The  witnesses  to  this  deed  were  proved  to  be  dead,  and 
their  hand-writing  established.  It  was  then  objected  to  on  the 
ground  of  the  delivery  not  being  proved,  and  also  that  it  was  giying 
Ray's  own  acts  in  evidence  for  himself,  and  that  Piercy,  the  other 
party  to  the  deed,  was  no  party  to  these  issues. 

DuvALL,  J.  (Chase,  Ch.  J.  absent.)  The  delivery  of  every  deed 
must  be  proved,  as  well  i\s  the  execution  of  it — It  is  an  essential 
requisite  to  the  validity  of  every  deed.  As  to  the  case  of  a  bond 
the  possession  being  with  the  obligee,  it  is  sufficient  evidence  of  a 
delivery.  There  is  no  evidence  of  the  delivery  in  this  case — and  if 
there  were,  it  would  not  l>e  admitted,  as  it  would  be  suffering  the 
party  to  be  benefited  by  giving  his  own  acts  in  evidence  in  his  own 
favor. 

^  -  ♦  Martiny  (Attorney- General,)  for  the  defendant,  wished  to 
•''^^  take  a  bill  of  exceptions  to  the  opinion  of  the  Court. 

DiTYALL,  J.  A  bill  of  exceptions  cannot  be  signed  in  this  caae, 
being  on  the  trial  of  issues  from  Chancery. 

Vide^  contra — Brown  et  al.  vs.  Fye^  in  this  Court  at  May,  1789, 
where,  on  a  trial  of  issues  from  Chancery,  evidence  was  offered  by 
the  plaintiffs,  which  being  admitted  by  the  Court,  the  defendant 
excepted,  and  a  bill  of  exceptions  was  signed  by  lJA:ysoN  and 

GOLDSBOBOUGH,  JJ. 

4.  The  jury  empayuelled  and  sworn  to  try  the  several  issues  sent 
from  the  Court  of  Chancery  in  this  (;ase,  found  as  follow,  to  wit : 

Firnt  Issue. — We  find  that  James  Ray  was  on  the  3d  day  of  Janu- 
ary, 1801,  residing  within  the  United  States,  to  wit,  in  Prince 
George's  County,  in  the  State  of  Maryland,  using  the  trade  of  mer- 
chandise, by  buying  and  seUing  in  gross  and  by  retail. 

JSecond  Issue. — We  find  that  the  said  James  Ray  wa«  arrested 
under  a  capias  ad  satisfaciemlum  issued  against  him  out  of  the 
General  Court  for  the  Western  Shore  by  James  Barrj^  on  the  8th 
day  of  January,  1801,  and  not  before,  he  then  using  the  trade  of 
merchandise,  by  buying  and  selling  in  gross  and  by  retail. 

Third  Issue. — We  find  that  James  Ray,  so  using  the  trade  of 
merchandise,  on  the  31st  day  of  July,.  1801,  was  in  the  custody  of 
the  sheriff  of  Anne  Arundel  County  in  prison,  under  an  execution 
of  James  Barry;  and  so  being  in  custody,  a  writ  of  capias  ad  satis- 
faciendum  was  issued  against  the  said  James  Ray,  by  Daniel  Carroll 
of  Duddington,  on  the  said  31st  of  July,  which  on  the  same  day  wan 
delivered  unto  the  said  sheriff',  who  on  that  day  served  the  said 
capias  on  the  said  James  Ray;  that  the  said  Ray  was  committed  on 
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the  said  execution  to  the  sheriff,  by  the  Gleneral  Conrt  at  October 
Term  following,  to  wit,  on  the  20th  day  of  the  said  month  of  October. 

Ikmrth  Issue. — ^We  find  that  the  said  James  Bay,  being  committed 
to  he  sheriff  of  Anne  Arundel  County  under  an  execution  at  the 
suit  of  Daniel  Carroll  of  •  Duddington,  at  October  Term, 
1801,  remained  in  the  custody  of  the  said  sheriff,  in  prison,  •*'** 
ontil  the  ])resent  time,  and  so  continues :  That  the  aforesaid  execu- 
tion was  delivered  to  the  sheriff  on  the  31st  day  of  July,  1801,  the 
said  B;iy  then  being  in  the  custody  of  the  sheriff'  aforesaid,  under 
an  execution  of  James  Barry. 

Fifth  Issue.— We  find  that  the  said  James  Bay  was  not  arrested 
for  debt  at  the  suit  of  the  United  States  at  any  time  before  the  1st 
day  of  January,  1802. 

Sixth  Issue. — ^We  find  that  the  said  James  Bay  did  use  the  trade 
of  merchandise,  by  buying  and  selling  in  gross  and  retail,  between 
the  commencement  of  the  bankrupt  law,  and  the  arrest  by  James 
Barry;  but  we  find  there  was  no  dealing  in  exchange  at  any  time 
between  the  periods  aforesaid. 

Seventh  Issue. — We  find  that  a  commission  of  bankruptcy  issued 
on  the  5th  of  S'ovember,  1801,  under  the  bankmpt  law  of  the  United 
States,  against  the  said  James  Bay. 

Eighth  Issue. — We  find  that  the  commis^on  of  bankruptcy  which 
issued  against  James  Bay  on  the  5th  day  of  ]S'ovember,  1801,  was 
Mpersetled  by  Philip  Barton  Key,  Esquire,  Chief  Justice  of  the 
Fourth  Circuit  of  the  United  States,  on  the  22d  day  of  February,  1802. 

Ninth  Issue. — We  find  that  James  Bay,  on  the  8th  day  of  January, 
1801,  was  arrested  under  an  execution  of  James  Barry  against  the 
said  James  Bay,  and  was  on  the  same  day  committed  to  prison  by 
the  said  sheriff  of  Prince  Gebrge^s  County,  where  he  remained, 
until  on  the  said  execution  he  was  committed  to  the  sheriff  of  Anne 
Amndel  County  at  May  Term,  1801 ;  that  the  said  James  Bay,  so 
heing  committed  and  in  prison,  a  capias  ad  saiisfaeiendum  issued 
against  him  by  Daniel  Carroll  of  Duddington,  and  was  delivered 
unto  the  said  sheriff  of  Anne  Arundel  County  on  the  31st  day  of 
July,  in  the  year  aforesaid;  on  which  said  capiat  the  said  sheriff,  on 
the  day  last  aforesaid,  arrested  the  said  James  Ray ;  and  the  said  Bay 
was,  at  October  Term  in  the  year  hist  aforesaid,  to  wit,  on  the  20th 
day  of  October,  1801,  committed  to  the  said  sheriff,  and  has  remained 
in  custody  of  the  said  sheriff  ♦  until  this  time:  that  a  com-  q^^^ 
mission  of  bankruptcy  issued  against  the  said  James  Bay  on  ^'^^ 
the  5th  day  of  Kovember,  1801,  which  was  supersedecl  on  the  22d 
day  of  February  in  the  year  following;  and  that  a  new  commission 
issued  against  the  said  James  Bay  on  the  10th  day  of  March  last, 
which  is  still  depending.  Bich'd  T.  Lowndes,  Foreman. 

The  Coubt  certified  to  the  Chancellor  as  follows,  viz. 
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The  Greneral  Court,  upon  the  above  finding  by  the  jury,  are  of 
opinion,  that  if  a  debtor,  who  comes  within  the  purview  of  the  Act 
of  the  United  States,  ^^  to  establish  an  uniform  system  of  bankruptcy 
throughout  the  United  States,"  is  imprisoned  for  debt,  or  upon  con- 
tract, for  the  space  of  three  months,  that  in  such  case  the  act  of 
bankruptcy  being  committed  at  the  end  of  two  months  imprison- 
ment, the  creditors  have  only  one  month  allowed  them  to  prefer  a 
petition  after  such  act  of  bankruptcy  committed,  and  if  they  omit 
to  prefer  one  within  that  time,  the  said  Act  of  the  United  States 
ceases  to  operate  on  the  case  of  the  debtor  from  the  expiration  of 
the  three  months,  and  he  may  avail  himself  of  the  Acts  of  insol- 
vency of  the  State. 

The  General  Court  are  also  of  opinion,  that  the  debtor's  right  to 
relief  under  the  insolvent  Acts  of  the  State,  having  attached,  accord- 
ing to  the  law  of  the  United  States,  no  subsequent  act  of  the  credi- 
tors can  defeat  or  divest  such  right. 

Jeremiah  Townley  Chase. 

G.  DUVALL. 

5.  By  the  first  section  of  the  Act  of  Congress  of  the  4th  of  April, 
1800,  entitled,  ^^  An  Act  to  estal>lish  an  uniform  System  of  Bank- 
ruptcy throughout  the  United  States,"  it  is  enacted,  ^<  that  irom  and 
after  the  first  day  of  June  next,  if  any  merchant,  or  other  person 
residing  within  the  United  States,  actually  using  the  trade  of  mer- 
chandise, by  buying  and  selling  in  gross  or  by  retail,  or  dealing  in 
exchange,  or  as  a  banker,  broker,  factor,  underwriter,  or  marine 
insurer,  shall,  with  intent  unlawfully  to  delay  or  defraud  his  or  her 
^  •  creditors,  depart  from  the  State  in  which  such  person 
•''^  ■  usually  resides,  or  remain  absent  therefrom,  or  conceal  him 
or  herself  therein,  or  keep  his  or  her  house,  so  that  he  or  she  cannot 
be  served  with  process,  or  willingly  or  fraudulently  procure  him  or 
herself  to  be  arrested,  or  his  or  her  lands,  goods,  money  or  chattels 
to  be  attached,  sequestered,  or  taken  in  execution,  or  shall  secretly 
convey  his  or  her  goods  out  of  his  or  her  house,  or  conceal  them  to 
prevent  their  being  taken  in  execution,  or  make^  or  cause  to  be  made 
any  fraudulent  conveyance  of  his  or  'her  lands  or  chattels,  or  make 
or  admit  any  false  or  fraudulent  security,  or  evidence  of  debt,  or 
being  arrested  for  debt,  or  having  surrendered  him  or  herself  in  dis- 
charge of  bail,  shall  remain  in  prison  two  months,  or  more,  or  escape 
therefrom,  or  whose  lands  or  effects  l)eing  attached  by  process  issuing^ 
out  of,  or  returnable  to  any  Court  of  common  law,  shall  not  within 
two  months  after  written  notice  thereof  enter  special  bail  and  dis- 
solve the  same,  or  in  districts  in  which  attachments  are  not  dissolved 
by  the  entry  of  special  bail,  being  arrested  for  debt  after  his  or  her 
lands  and  effects,  or  any  part  thereof,  have  been  attached  for  a  debt 
or  debts  amounting  to  1,000  dollars  or  upwards,  shall  not,  upon 
notice  of  such  attachment,  give  sufficient  security  for  the  payment 
of  what  may  be  recovered  in  the  suit  in  which  he  or  she  shall  be 
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airested,  at  or  before  the  return  day  of  the  same,  to^be  approved  by 
the  Jadge  of  the  district,  or  some  Judge  of  the  Court  out  of  which 
the  process  issued  upon  which  he  is  arrested,  or  to  which  the  same 
shall  be  returnable,  every  such  persofi  shall  be  deemed  and  adjudged 
a  bankrapt;  Provided^  that  no  person  shall  be  liable  to  a  commission 
of  bankruptcy,  if  the  petition  be  not  preferred,  in  manner  hereinafter 
directed,  within  six  months  after  the  act  of  bankruptcy  committed." 

By  the  sixty-first  section  of  the  said  Act,  it  is  enaeted,  "  that  this 
Act  shall  not  repeal  or  annul,  or  be  constnied  to  i*epeal  or  annul  the 
laws  of  any  State  now  in  force,  or  which  may  be  hereafter  enacted 
for  the  relief  of  insolvent  debtors,  except  so  far  a*^  the  •  same  q^^^ 
may  respect  persons,  who  are,  or  may  be  clearly  within  the  •'-^^ 
pan*iew  of  this  Act,  and  whose  debts  shall  amount  in  the  cases 
specified  in  the  second  section  thereof  to  the  sums  therein  mentioned. 
And  if  any  i)er8on  within  the  purview  of  this  Act  shall  be  impris- 
oned for  the  space  of  three  months,  for  any  debt,  or  upon  any  con- 
tract, unless  the  creditors  of  such  prisoner  shall  proceed  to  prosecute 
a  commission  of  bankruptcy  against  him  or  her,  agreeably  to  the  pro- 
visions of  this  Act,  such  debtor  may  and  shall  be  entitled  to  relief 
under  any  such  laws  for  the  reUef  of  insolvent  debtors,  this  Act  not- 
withstanding." 

Under  the  twelfth  section  of  the  Acts  of  Congress  of  the  13th  of 
February,  1801,  entitled,  "  An  Act  to  provide  for  the  more  convenient 
organization  of  the  Courts  of  the  United  States,"  the  validity  of  a 
commission  of  bankruptcy  taken  out  against  the  within  mentioned 
James  Eay,  came  on  to  be  tried  before  the  Circuit  Court  of  the 
United  States,  held  for  the  fourth  circuit,  at  the  City  of  Annapolis, 
at  the  time  when  the  issues  herein  before  mentioned  were  before  the 
General  Court ;  and  after  argument  before  the  Circuit  Court, 

Key,  Ch.  J.  delivei-ed  the  following  opinion.  After  hearing  and 
considering  the  arguments  of  counsel,  I  am  of  opinion,  that  a  person 
who  falls  within  the  purview  of  the  bankrupt  law  of  the  United 
States,  after  commitment  of  three  months,  cannot  avail  himself  of 
the  benefit  of  a  State  insolvent  law,  if  the  creditors  of  such  person 
sue  out  a  commission  of  bankruptcy  against  him  within  six  months 
next  succeeding  the  act  of  bankruptcy  occasioned  by  his  commit- 
ment. 

The  first  section  of  the  law  of  Congress  gives  to  the  creditors  a 
pericxi  of  six  months  to  prosecute  commissions  of  bankruptcy  after 
the  act  of  bankruptcy  committed. 

It  is  contended,  that  the  sixty-first  section  must  be  taken  into  con- 
sideration with  the  first  section,  and  that  it  operates  as  a  restriction 
of  the  time  in  the  special  case  of  bankruptcy  arising  from  imprison- 
ment ;  and  that  but  three  months  is  allowed  in  this  latter  instance, 
it  being  in  favorem  libertatis. 
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Q90  *  ^^  sound  construction  the  two  sections  must  be  taken 
^'^^  together;  and  in  my  judgment  they  are  consistent  with  each 
other,  and  the  sixty-first  section  is  not  repugnant  to,  nor  does  it  re- 
strict or  abridge  the  operation  of  the  first. 

Ko  part  of  a  law  ought  to  be  considered  as  a  repeal  or  restriction 
of  a  former  express  provision  in  the  same  law,  unless  such  construc- 
tion be  inevitable. 

The  subject  of  bankrupt  laws  early  engaged  the  attention  of  this 
country ;  and  to  produce  a  system  of  uniformity  with  respect  to  mer- 
chants and  traders,  the  Constitution  of  the  United  States  took  from 
the  individual  States  all  power  on  this  subject,  and  gave  it  to  the 
General  Crovernment.  The  States  were  left  in  possession  of  the 
power  to  pass  insolvent  laws.  But  as  to  the  bankrupt  system,  when 
Congress  legislated  on  that  subject,  the  States  ceased  to  have  power 
except  so  far  as  that  law  gives  it. 

The  first  section,  considering  the  extended  situation  of  our  country, 
and  the  relative  situation  of  the  several  States,  adopted  a  reasonable 
and  wise  limitation  in  point  of  time,  viz.  six  months  to  prosecute  a 
commission  of  bankruptcy  -,  more  time  might  have  been  oppressive 
to  the  debtor,  less  might  have  been  injurious  to  the  distant  creditoi-s. 
No  man  can  make  himself  a  bankrupt.  Hence  it  is  obvious,  that  if 
none  of  his  creditors  prosecuted  a  commission  of  bankruptcy,  a 
debtor,  against  the  principles  of  humanity  and  the  general  sentiment 
of  this  country,  might  be  imprisoned  for  life ;  and  this  gave  rise  to 
the  provisions  of  the  sixty-first  section. 

But  '4t  is  necessary  that  this  section  should  be  so  construed  as  to 
repeal  the  provisions  of  the  fiurst,  quoad  debtors  lying  in  gaol  three 
months." 

I  am  of  opinion  it  does  not,  and  that  the  policy  of  this  section  was 
to  compel  the  creditors  to  sue  out  a  commission  within  the  time  pre- 
scribed, or  il'  they  did  not,  the  debtor  might  avail  himself  of  a  State 
insolvent  law.  Congress  did  not  legislate  with  a  view  to  the  local 
laws  of  any  State.  Some  States  have  permanent  insolvent  laws, 
QQn  ^^^^^  have  annual  ones,  but  *  none  of  them  admit  a  debtor 
^^^  to  be  finally  liberated  in  lebs  than  three  months  proceedings 
and  there  is  a  great  difference  between  imprisonment  for  life,  and 
imprisonment  until  an  annual  session  of  a  Legislature  takes  place 
next  after  creditors  shall  have  for  six  months  failed  to  prosecute  a 
commission. 

Under  my  ideas  of  the  bankrupt  law,  if  a  debtor  be  imprisoned  for 
three  months,  and  no  commission  is  sued  out  by  his  creditors,  he 
may  apply  for  the  benefit  of  an  insolvent  law,  and  if  the  commission 
is  not  sued  in  six  months,  may  have  full  benefit  of  the  insolvent 
law ;  but  if  after  his  application,  and  within  six  months  after  the  act 
of  bankruptcy  committed,  his  creditors  sue  out  a  commission,  it 
draws  the  transaction  from  State  cognizance  to  the  forum,  where  the 
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OoDstitntion  and  the  law  oi'  Congress  place  it,  and  precludes  State 
relief. 

This  constniction  gives  efficacy  and  consistency  to  the  first  and 
«ixty-first  sections.  It  prevents  the  clashing  of  the  Oeneral  Govern- 
ment and  State  jarisdictionsy  and  enables  the  debtor  if  he  has  acted 
honestly  and  fairly  to  have  the  full  benefit  of  the  bankrupt  law. 

li'  three  months  imprisonment,  as  has  been  contended,  ousts  the 
operation  of  the  bankrupt  law,  remote  creditors  would  be  defeated  of 
its  provisions.  All  and  every  creditor  is  entitled  to  make  his  debtor 
(if  a  merchant  or  trader  and  committing  an  act  of  bankniptcy,)  a 
bankrupt.  Now  a  creditor  cannot  know  that  his  debtor  will  remain 
in  gaol  two  full  months,  and  until  that  event  takes  place  no  act  of 
bankruptcy  is  committed.  If  then  the  bankrupt  law  ceases  to 
operate  after  an  imprisonment  of  three  months,  then  there  is  but 
one  month  allowed  in  Maine  or  Massaohusetts  to  prosecute  a  com- 
mission of  bankruptcy  against  his  debtor  in  Savannah  or  the 
Natchez.  Creditors  in  the  neighborhood  may  do  it,  but  as  all  are 
to  have  an  equal  right,  I  cannot  lessen  the  express  limitation  of  the 
frst  section  by  a  forced  construction  of  the  sixty-first  section. 

Again — if  at  the  end  of  three  months  imprisonment  the  bankrupt 
law  ceases  to  operate  on  a  debtor,  it  is  *  against  the  express  ^^^ 
provisions  of  the  first  section,  and  precludes  distant  creditors,  •'•'* 
in  remote  States,  from  making  their  debtors  bankrupts,  and  draws 
their  business  into  State  Courts,  and  makes  their  property  in  debts 
liable  to  State  regulations,  against  the  Constitution  of  the  United 
States,  which  gives  to  them  Federal  tribunals  for  the  determination  of 
their  rights ;  a  construction  that  draws  these  consequences  must  not 
be  by  implication ;  it  should  be  imperative  and  unavoidable,  which 
does  not  exist  in  this  case. 

These  are  the  reasons  which  influence  my  opinion,  drawn  amidst 
the  hurry  of  incessant  engagements. 


COURT  OF  APPEALS,  JUNE  TERM,  1802. 

CONTEE  V8.  FlNDLEY  Ct  ah 

It  is  within  the  discretion  of  the  Court  of  Appeals  to  give  interest  by  way  of 
additional  damages,  (a) 

On  a  judgment  founded  on  a  verdict  for  damages  including  interest,  the 
Court  of  Appeals  will  permit  interest  to  be  calculated  thereon  from  the 
date  of  the  judgment  until  its  affirmance  in  such  Court,  and  award  the 
same  by  way  of  additional  damages. 

Erbob  to  the  Greneral  Court.    The  judgment  in  the  Court  below 
was  for  the  defendants  in  error  upon  a  verdict  in  an  action  of  assump- 

(a)  See  Rev.  Code,  Art.  6 1,  s.  124. 
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sit  on  an  account  stated.    The  verdict  included  the  principal  sum  due^ 
with  interest  calculated  thereon  to  the  time  of  the  verdict. 

The  question  here  was,  on  affirming  the  judgment,  whether  there 
should  be  interest  allowed,  by  way  of  damages,  on  the  whole  sum 
recovered  in  the  General  Court,  from  the  date  of  the  recovery  to 
this  time  ? 

Bveh^inanj  for  the  defendants  in  error,  referred  to  Hook  vs.  Boielery 
3  H.  cfc  McH.  348;  Howard  vs.  Warfield,  4  IT.  cfe  McH.,21. 
oQo       *  -^^^  ^^^  *^®  plaintiflf  in  error. 

BiJMSEr,  Ch.  J.  Said  it  wa^i  a  mistaken  idea  that  interest  was 
always  given  by  this  Court  as  a  matter  of  course.  It  is  in  their  dis- 
cretion, and  they  will  allow  interest,  in  the  nature  of  damages,  in 
such  cases  as  they  think  it  should  be  allowed. 

In  this  case  the  Court  direct  the  interest  to  be  calculated  on  the 
whole  sum  recovered  in  the  Court  below,  and  award  the  same  by  way 
of  additional  damages. 


COUET  OF  APPEALS,  JUNE  TERM,  1802. 
Attoeney-Genebal,  at  relation  of  Godman  vs.  Snowden  et  oL 

The  contract  of  the  Proprietary  with  a  person  taking  up  land  under  a  pro- 
clamation warrant  was  nothing  more  thah  this:  whatever  land  you  shall 
survey  under  the  warrant,  without  violating  the  rules  of  my  land  office, 
shall  be  patented  to  you,  provided  you  shall  pay  me  for  it  within  two 
years  from  the  date  of  the  warrant. 

Where  a  party  holds  land  under  a  patent  which,  on  proper  application  may 
be  vacated,  another  party,  who  subsequently  obtains  a  proclamation 
warrant  and  lays  it  on  the  same  land,  has  no  right  to  question  such 
grant. 

A  proclamator  of  land  does  not  stand,  to  all  intents  and  purposes,  in  the  place 
of  the  original  taker  of  the  land.  He  is  not  a  party  or  privy  to  the 
original  contract  for  the  land. 

A  grant  under  a  proclamation  warrant  does  not  relate  to  the  original  grant* 

On  an  application  to  chancery  to  vacate  a  grant  of  Icmd  on  account  of  fraud, 
&c.  if  not  for  the  benefit  of  the  State,  the  vacating  of  it  will  depend  on 
the  equitable  circumstances  to  be  established  in  favor  of  the  relator,  (a) 

Appeal  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
complainant's  bill.  As  the  decree  states  the  nature  of  the  question 
in  controversy,  it  is  deemed  unnecessary  to  set  out  the  bill  and 
answers. 

Hanson,  C.  (September  5th,  1799.)  The  first  thing  to  be  remarked 
is,  that  this  is  not  an  apphcation  for  the  benefit  of  the  State  to  vacate 

(a)  Cited  in  Buckingham  vs.  Dorsey^  1  Md.  Ch.  83. 
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in  the  whole,  or  in  part  only,  a  grant  fraudulently  or  improi>erly 
obtained  by  Seth  Warileld.  The  application  is  merely  for  the  bene- 
fit of  the  relator,  Samuel  God  man;  and  whether  or-not  he  is  to  suc- 
ceed is  to  depend  on  the  equitable  circumstances  established  in  his 
faTor. 

That  a  proclamator  of  lands,  to  all  intents  and  purposes,  is  to  stand 
in  the  place  of  the  original  discoverer,  and  taker  up,  or  of  his  assignee, 
is  a  position  which  appears  to  be  wholly  unfounded.  Supposing  that 
the  taking  out  and  executing  a  warrant  of  resurvey  created  a  con- 
tract between  the  Proprietary  and  the  owner  of  the  warrant,  on  what 
principle  is  it,  that  the  proclamator,  who  conies  in  on  the  failure  qqq 
•  of  the  said  owner,  and  the  total  dissolution  of  that  contract,  •*•*•* 
is  to  be  considered  as  a  party  or  privy  thereto  I  What  was  in  truth 
the  nature  of  that  contract,  (if  indeed  it  can  be  called  a  contract 
where  only  one  of  the  parties  is  boimd;)  what  is  the  nature  of  the 
contract  to  be  ascertained,  as  it  must  be,  from  the  warrai^t,  the  pro- 
damation  of  the  Proprietary,  and  the  practice  or  usage  of  the  land 
ofSce!  Whatever  vacant  land  the  owner  of  the  warrant  shall  survey 
under  the  warrant,  must  be  paid  for  at  the  established  price,  within 
two  years  after  the  warrant's  date.  The  Proprietary  shall  otherwise 
be  at  liberty  to  grant  it  to  the  person  who  shall  first  apply;  provided 
nevertheless,  that  if  after  the  lapse  of  two  years  the  said  owner  shall 
pay  the  price,  before  any  application  made  by  another  person,  the 
Proprietary  shall  still  grant  him  the  land. 

It  appears  to  the  Chancellor  strange,  to  suppose,  that  a  person^ 
who  comes  in  for  the  express  purpose  of  defeating  the  interest  of  the 
said  owner,  shall  nevertheless  be  considered  as  a  party,  or  privy  to 
his  contract,  and  entitled  to  every  advantage  which  the  said  owner 
might  claim.  Was  it  ever  before  supposed  that  the  man  who  makes 
a  contract  shall,  by  a  failure  on  his  part,  absolve  the  other  party,  and 
that  another  person  shall,  notwithstanding,  whose  name  was  neither 
mentioned  nor  thought  of  as  a  party  or  privy,  have  the  full  benefit 
intended  by  the  contract,  and  in  total  destruction  of  his  right  and 
interest?  Ko.  The  contract  of  the  Proprietary  with  a  proclamator 
is  nothing  more  than  this — whatever  land  you  shall  survey  under  the 
warrant,  without  violating  the  rules  of  my  office,  shall  be  patented 
to  you,  provided  you  shall  pay  me  for  it  within  the  limited  time. 

What  then  is  the  land  in  the  present  instance  which  Mr.  Godman 
agreeably  to  those  rules  could  survey  under  the  warrant?  It  was  all 
the  vacant  land  comprehended  in  The  Victory  which  was  contiguous 
to  the  original,  of  which  The  Victory  was  a  resurvey,  together  with 
any  other  vacant  land  which  might  be  found  contiguous  thereto* 
What  is  to  be  deemed  •  contiguous  is  not  necessary  to  explain,  qq^ 
It  is  certain  that  no  precedent  can  be  adduced  in  favor  of  the  ^^^ 
complainant. 

The  Chancellor  then  may  be  considered  as  called  upon  to  establish 
a  precedent  the  consequences  of  which  are  obvious.    If  even  the 
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State  of  Maryland  were  the  real  complainant  in  a  snit  to  vacate  a 
grant  obtained  on  a  survey  made  contrary  to  the  rules  of  office,  and 
against  the  interest  of  the  State,  the  circumstances  must  be  extraor- 
dinary indeed  which  would  induce  this  Court  to  pass  a  decree  which 
might  thereafter  be  drawn  into  precedent,  and  which  might  shake  the 
title  of  numerous  honest  purchasers.  But  supposing  the  grant  to 
Seth  Warfieldto  be  such  that  this  Court,  on  proper  application,  might 
vacate  it,  the  Chancellor  cannot  consider  the  present  complainant  as 
the  part3-  entitled  to  apply.  At  the  time  of  the  grant  he  had  no  inter- 
est, and  by  his  warrant  he  was  entitled  to  no  part  of  the  land  con- 
tained in  the  grant,*  and  on  no  principle  whatever  can  the  warrant 
be  considered  to  vest  in  him  any  right  of  action  in  this  Court  which 
the  State  might  have  to  vacate  the  grant. 

The  Chancellor  has  proceeded  so  far  on  the  supposition  that  the 
tract  of  land  called  The  Warfields  did  not  prevent  the  contiguity, 
which  is  essential  to  the  complainant;  and  whether  or  not  the  said 
tract  did  prevent  the  said  contiguity,  he  considers  himself  under  no 
necessity  of  deciding.  He  has  ever  made  it  a  point  to  determine 
nothing  more  than  he  conceived  material  to  the  cause;  and  besides, 
it  is  well  known,  that  this  tribunal  rarely,  if  ever,  undertakes  to 
decide  on  questions  of  location. 

Upon  the  whole,  as  it  has  been  admitted  by  the  parties,  and  as  it 
appears  that  the  great  material  question  in  this  cause  Ls,  whether  or 
not  the  grant  of  Warfield's  Forest  shall  be  vacated  or  corrected — 
Decreed,  that  the  bill  of  the  complainant,  Samuel  Gk>dman,  be  dis- 
missed. From  which  decree  the  complainant  appealed  to  this  Court. 
^^_  •  Martiuj  (Attorney-Gheneral,)  Ridgelpj  and  Johnsofij  for  the 
*^*  appeUant. 

Keyj  and  ShAiaff^  for  the  appellees. 

The  Court  of  Appeals  at  this  term  affirmed  the  decree  of  the  Court 
of  Chancery. 


GENEEAL  COURT,  (E.  S.)  SEPT.  TEBM,  1802. 
Thompson  et  al.  Lessee  vs.  Bbown. 

The  following  expressions  in  a  grant  of  land,  viz.,  ** Beginning  at  a  marked 
oak  standing  on  the  point  and  running  N.  E.  100  perches  to  another 
marked  oak,  standing  by  Hambleton's  creek  side,  and  running  from 
the  said  oak  £.  a  little  northerly  up  the  said  creek,  and  branch  400 
perches  to  a  marked  beech  tree  standing  by  the  fresh  run  side.^'  HeUi^ 
by  the  General  Court,  that  the  last  course  should  be  a  straight  line,  to  be 
run  from  the  oak  to  the  beech;  but  reversed  on  appeal,  by  the  Court  of 
Appeals. 

Ejectment  for  part  of  a  tract  of  land  called  Anthrapp,  lying  in 
Queen  Anne's  County. 
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Haarperj  for  the  defendant,  moved  the  Court  to  direct  the  jury  that 

the  foUowing  expressions  in  the  grant  of  the  tract  of  land  called 

Anthrapp,  to  wit :    <^  Beginning  at  a  marked  oak  standing  on  the 

point,  and  running  K.  K  100  perches  to  another  marked  oak  standing 

by  Hambleton's  Greek  side,  and  running  from  the  said  oak  E.  a 

little  ncHiiherly  up  the  said  creek  and  branch  400  perches  to  a  marked 

beech  tree  standing  by  the  fresh  run  side,"  were  not  binding  so  as 

to  carry  the  course  along  with  the  stream  or  creek,  but  the  course 

intended  was  a  straight  line  to  the  beech  called  for.    That  those 

expressions  neither  imported  in  themselves,  nor  were  intended  to 

confine  the  last  course  or  line  to  the  creek  or  run  side,  but  were 

merely  a  description  by  which  that  line  was  to  have  the  same  general 

direction  as  the  creek;  that  this  construction  was  confirmed  by  the 

sabseqnent  expressions  of  the  same  patent. 

♦  MartiUy  (Attorney-Greneral,)  tor  the  plaintiff.  The  expres-  qqa 
sions  in  patents  and  certificates  must  be  construed  in  a  broad  ^^^ 
and  liberal  sense  for  the  benefit  of  the  grantees :  first,  because  sur- 
veyors la  those  times  were  generally  men  of  little  education,  and 
cannot  be  supposed  to  have  spoken  and  written  with  grammatical 
accuracy;  there  being  numerous  instances  in  which  expressions 
equally  loose  in  other  patents  have  been  fairly  proved  to  bind  on  a 
water-course;  secondly,  because  all  grants  are  to  be  construed  most 
&vorably  for  the  grantees. 

Chase,  Ch.  J.  (Duvall  and  Done,  J  J.  concurred.)  The  Court 
are  of  opinion,  that  it  appears  from  the  words  themselves,  indepen- 
dently of  other  expressions  in  the  grant,  that  it  was  intended  the 
'  course  in  question  should  be  a  straight  line,  and  they  therefore  direct 
the  jury,  that  the  course  must  run  from  the  oak  to  the  beech,  wher- 
ever, from  the  testimony,  they  may  find  the  beech  stood.  The  plain- 
tiff excepted,  and  the  verdict  and  judgment  being  for  the  defend- 
ant, the  plaintiff  appealed  to  the  Court  of  Appeals. 
*  Martin  and  Hammond,  for  the  appellant.  Qoiy 

BuUiU  and  ScoU^  for  the  appellee.  ^^^ 

The  Court  of  Appeals,  [Tilghman,  Buchanan  and  Gantt,  JJ.] 
reversed  the  judgment  of  the  General  Court,  at  December  Term, 
1807,  and  awarded  a  procedendo  to  the  County  Court,  (a) 

(a)  It  is  believed  the  Court  of  Appeals  reversed  the  judgment  of  the 
General  Court  upon  the  ground  that  there  was  ambiguity  in  the  expressions 
used  in  the  grant,  and  that  therefore  the  question  should  have  been  left  to 
the  decision  of  the  jury.    H.  &  J. 
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GENERAL  COURT,  (E.  S.)  SEPT.  TERM,  1802. 

« 

Parker's  Ex'rs  vs.  Fassitt's  Ex'rs. 

Proof  of  the  hand-writing  of  the  witness  to  an  instrument  of  writing,  who 
is  dead,  is  sufficient  evidence  of  its  execution,  without  proving  the 
hand-writing  of  the  party  to  it.  (a) 

The  count  for  money  had  and  received,  can  only  be  supported  by  proof  of 
the  actual  receipt  of  money  by  the  defendant,  (b) 

Where  F.  in  January,  1796,  got  possession  of  proi>erty  claimed  by  P.  and 
in  March,  '06,  P.  brought  trover  against  F.  which  action  abated  in  the 
same  year  by  the  death  of  F.  and  no  administration  was  granted  on  F's 
estate  until  January,  1799.  and  in  February,  ^99,  P's  executors  brought 
assumpsit  against  F^s  executors  for  the  value  of  the  property,  it  was 

held  that  the  Statute  of  Limitations  was  not  a  bar  to  the  suit,  (c) 

* 

Assumpsit.  The  declaration  contained  two  counts;  the  1st,  for 
work  and  labor,  and  the  2d,  for  money  had  and  received.  The 
defendant  .pleaded  the  general  issue,  and  the  Act  of  Limitations. 

1.  The  following  statement  was  agreed  upon,  viz.  That  the  brig 
Lively,  Captain  Lawrence,  bound  from  Amsterdam  to  New  York,  was 
stranded  on  a  beach  in  Worcester  County  some  time  in  January, 
1795.  That  the  master  and  hands  of  said  brig,  at  the  time  she  was 
so  stranded,  said  she  was  loaded  with  gin,  and  that  it  was  so  gener- 
ally believed  in  the  neighborhood.  That  Schoolfield  Parker,  the 
plaintiffs'  testator,  in  the  month  of  January,  1796,  found  on  the 
beach  shore,  not  more  than  two  miles  from  the  place  where  the  said 
brig  was  stranded,  seven  pipes  of  gin  almost  buried  in  the  sand,  and 
the  surf  washing  over  them;  that  not  having  a  sufllcient  number  of 
people  with  him  to  remove  the  said  gin  to  a  place  of  safety,  he  wrote 
his  name  upon  the  pipes,  and  returned  across  Sinepuxent  Bay  to  the 
main  land  to  procure  assistance.  That  he  returned  on  the  same  day 
with  a  sufficient  number  of  people  to  remove  the  gin ;  but  when  he 
arrived,  he  found  John  Fassitt,  the  defendant's  testator,  with  a 
number  of  others,  engaged  in  taking  the  gin  ont  of  the  sand  and 
surf  to  a  place  of  safety.  That  upon  Parker's  attempting  to  inter- 
^^^  fere  and  take  ♦  the  gin  into  his  iK)ssessiou,  Fassitt  forbid  him^ 
^^^  and  prevented  him  from  interfering  in  any  manner  with  it. 
That  Parker,  on  the  15th  of  February,  179G,  demanded  the  gin  of 

(a)  See  Code,  Art.  37,  s.  6,  (Rev.  Code,  Art.  70,  s.  7;)  Handy  vs.  State,  7  H. 
&  J.  42;  Dorsey  vs.  Sinith,  lb.  345;  Panndl  vs.  Williams,  8  G.  &  J.  511; 
Edelen  vs.  Oongh,  5  G.  103;  Keefer  vs.  Zimmerman,  22  Md.  274;  Eichdberger 
vs.  Sifford,  27  Md.  320. 

(b)  But  see  Shanks  vs.  Dent,  8  G.  120;  R.  R,  Co.  vs.  Faunoe,  6  G.  68. 

(c)  As  to  the  suspension  of  the  Act  of  Limitations  when  no  administration 
has  been  granted,  see  Haslett  vs.  Olenn,  7  H.  &  J.  17;  Fishwick  vs.  SeweU^  4 
H.  &  J.  898;  Stewart  vs.  Carr,  6  Gill,  480;  Young  vs.  Mackall,  4  Md.  862; 
Stetcart  vs.  Speddeii,  5  Md.  483;  Donaldson  vs.  Raborg,  26  Md.  812. 
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Fassitt  again,  but  he  refused  to  deliver  it  to  him.  That  it  was 
nearly  a  year  after  the  said  brig  was  stranded  before  any  gin 
was  found  on  the  shore  near  the  place  where  she  was  stranded. 
That  29  pipes  of  gin,  including  the  above  seven,  were  all  that  was 
foond  near  the  place  where  the  brig  was  stranded,  and  that  Fassitt 
had  them  all  in  his  possession,  and  paid  the  duties  on  them.  That 
Parker,  in  his  life-time,  instituted  an  action  of  trover  on  the  23d  of 
March,  1796,  against  Fs^itt  in  his  life- time,  for  the  said  seven  pipes; 
that  the  said  action  abated  at  September  Term  General  Court,  1798, 
bj  the  death  of  Fassitt,  and  that  from  that  time  till  the  8th  of 
January,  1799,  there  were  no  letters  testamentary  taken  on  Fassitt's 
estate,  and  that  the  present  suit  was  brought  on  the  4th  of  Febru- 
ary, 1799. 

A  paper,  purporting  to  be  a  pow.er  of  attorney  from  Lawrence, 
the  master  of  the  brig,  to  John  Fassitt,  to  save,  take  care  of,  and 
sne  for,  all  property  which  had  come  out  of  the  said  brig,  and  which 
might  be  in  the  x)ossession  of  any  person,  dated  the  12th  of  Febru- 
aiy,  1795,  and  witnessed  by  one  John  Eackliffe,  (now  dead,)  was 
then  produced;  and  a  witness  sworn  to  prove  Eacklifte's  hand- writing. 

Bayly,  for  the  defendants,  then  offered  to  read  the  same  as  evi- 
dence to  the  jury;  but 

Harper,  for  the  plaintiffs,  objected — that  Lawrence's  hand-writing 
must  first  be  proved.  He  insisted  that  proof  of  the  hand-writin/a:  of 
a  witness  to  any  instrument  of  writing  was  not  sufficient  proof  of 
its  execution,  but  that  the  hand-writing  of  the  person  by  whom  it 
purports  to  have  been  given,  must  also  be  proved  in  some  one  or 
'  other  o*f  the  modes  pointed  out  by  law.  He  contended,  that  the 
most  dangerous  consequences  would  result  to  society  if  this  were 
sufficient  proof  of  the  execution  of  an  instrument,  as  nothing  would 
be  more  easy  than  to  forge  any  instrument,  sign  any  person's  qq^ 
•  name  to  it,  prove  the  hand- writing  of  the  witnesses,  and  ^^^ 
charge  the  party,  or  his  representatives,  with  all  the  legal  conse- 
quences of  such  an  instrument. 

The  Goubt  decided,  that  proof  of  the  hand-writing  of  the  sub- 
scribing witness  to  the  instrument  was  sufficient  proof  of  its  execu- 
tion, (a) 

2.  Harper,  and  Whittington,  then  moved  the  Court  to  direct  the 
jury,  that  if  they  should  find  that  the  plaintiffs  had  a  right  to  the 
gin,  it  was  sufficient  to  charge  the  defendants  on  the  second  count, 

(a)  The  circumstances  of  Laurence  being  a  sea-faring  man,  and  only  by 
accident  thrown  upon  the  coast,  and  that  he  would  probably  never  again  be 
within  the  jurisdiction  of  the  Court,  and  the  difficulty  of  discovering  where 
he  might  be  found,  for  the  purpose  of  issuing  a  commission  to  take  his 
deposition,  had  probably  some  weight  with  the  Court.  This  being  the  best 
evidence  of  which  the  nature  of  the  case  would  ordinarily  admit.    H.  &  J. 
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if  their  testator  had  converted  the  gin  to  his  own  use,  whether  he 
had  ever  sold  it  or  received  any  money  for  it  or  not. 

The  Ooubt  refused  to  give  this  direction,  and  said,  that  to  sup- 
port an  action  for  money  had  and  received,  there  must  be  proof  of 
the  actual  receipt  of  money. 

3.  Bayhfj  then  moved  the  Court  to  direct  the  jury,  that  according  to 
the  statement  of  facts  in  the  case,  the  plaintiff'  claim  was  barred 
by  the  Act  of  Limitations. 

Thp  C6UBT  refused  to  give  the  said  direction.  They  said,  that 
limitations  did  not  affect  the  case  according  to  the  statement  of 
facts  agreed  upon. 

Verdict  for  the  defendants. 
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CuMMiNGS  tf«.  The  State. 

Where  goods  are  stolen  out  of  this  State  and  are  brought  by  the  thief  into 
the  State,  the  offence  is  cognizable  by  the  Courts  of  this  State,  (a) 

Whether  a  writ  of  error  will  lie  in  a  criminal  case,  (b) 

A.  wiit  of  error  must  be  directed  to  the  inferior  Court  by  its  proper  style. 

A  writ  of  error  quashed  because  it  was  not  produced  to,  and  allowed  by, 
the  inferior  Court  until  aft^r  the  return  day  of  the  writ. 

Writ  of  Ekbok,  issued  on  the  7th  of  October,  1802,  directed  "  To 
the  Worshipful  Justices  of  the  Criminal  Court  of  Baltimore  County," 
tor  the  removal  of  a  criminal  prosecution  to  the  General  Court,  and 
returnable  on  the  second  Tuesday  of  the  said  month  of  October. 
The  record  as  transmitted  states,  that  the  writ  of  error  was  on  the 
14th  of  October,  1802,  produced,  and  according  to  the  Act  of  Assem- 
bly in  such  case  made  and  provided,  a  record,  &c.  is  transmitted, 
&c.  By  the  record  it  appears,  that  Cummings,  was,  "  at  a  Court  of 
oyer  and  terminer  and  gaol  delivery  for  Baltimore  County,"  held  in 
the  City  of  Baltimore  on  the  second  Monday  in  July,  1802,  indicted 
for  and  convicted  of  stealing  a  black  mare,  &c.  and  was  sentenced 
by  the  Court  to  work  on  the  public  roads  two  years  and  three  months. 


(a)  In  Worthvngton  vs.  State^  58  Md.  408,  it  was  held  that  when  a  person 
steals  goods  in  another  State,  and  brings  them  into  this,  the  person  stealing 
cannot  be  indicted  and  punished  here  for  the  crime  committed  in  the  former 
State;  but  the  act  of  bringing  such  stolen  goods  into  this  State  is  a  ne^w 
larceny,  for  which  the  party  may  be  indicted  in  the  Courts  of  this  State  and 
punished.  The  Court  said  that  Cummings  vs.  State^  had  left  the  question  an 
open  one. 

(h)  See  StcUe  vs.  Buchanan,  5  H.  &  J.  317;-  Rev.  Code,  Art.  71,  sees.  S7,  88; 
JVe^T  vs.  State,  57  Md.  385;  State  vs.  McNaUy,  65  Md.  559. 
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The  verdict  of  the  jury  was  sabject  to  the  opinion  of  the  Court 
on  the  following  facts:  That  John  Gammings,  the  prisoner,  on  the 
8th  of  May,  1802,  in  the  County  of  Chester,  in  the  State  of  Penn- 
sylTania,  with  force  and  arms  feloniously  stole,  took  and  carried 
away,  a  black  mare  of  the  value  of  201.  5s.  Od.  current  money  of 
Maryland,  of  the  goods  and  chattels  of  Bichard  McIIvain.  That 
the  said  John  Cummings  on  the  10th  of  May,  in  the  said  year, 
feloniously  brought  the  said  mare  to  Baltimore  County  in  the  State 
of  Maryland;  and  the  said  Cummings,  on  the  11th  of  May  in  the 
said  year,  was  arrested  for  the  said  felony  at  Baltimore  County 
aforesaid.  And  if  the  Court  shall  be  of  opinion,  on  the  matter 
aforesaid,  that  this  Court  hath  jurisdiction  to  hear  and  determine 
on  the  felony  aforesaid,  then  judgment  to  be  given  for  the  State ; 
aod  if  the  Court  shall  be  of  opinion  that  it  has  not  jurisdiction  in 
the  aforesaid  case,  then  judgment  to  be  given  for  the  prisoner;  and 
on  this  statement  it  is  agreed  that  a  writ  of  error  may  be  brought 
npon  the  judgment  as  if  these  facts  had  been  found!  on  a  special 
verdict. 

•  The  Conrt  of  Oyer  and  Terminer,  &c.  gave  judgment  upon  q^* 
the  case  stated  for  the  State ;  and  the  prisoner  brought  a  writ  ^^^ 
of  error.  The  record  of  proceedings  was  certified  and  attested  by  the 
derk  in  the  usual  manner  of  attesting  proceedings  in  civil  proceedings. 

Martin,  (Attorney-General,)  moved  to  quash  the  writ  of  error,  and 
the  return  thereto.  He  contended  that  there  was  no  legal  return  of 
the  record — the  transcript  not  being  signed  by  the  justice  of  the 
Conrt.  That  it  had  never  been  decided  that  a  criminal  proceeding 
could  be  removed  by  writ  of  error :  That  if  the  writ  lies,  it  has  not 
been  directed  to  the  proper  Court,  for  there  is  no  such  Court  as  the 
Criminal  Court,  &c. 

Harper,  for  the  plaintiff  in  error,  cited  the  cases  removed  by  the 
Attorney-General  himself,  at  the  suit  of  the  State,  which  had  been  by 
writs  of  error,  and  said  that  the  practice  had  been  in  all'ciises  of  re- 
movaLs,  to  transmit  the  record  under  the  hand  of  the  clerk  and  seal 
of  the  Court.  Negro  Peter  vs.  The  State,  4  Harr.  d!  McHen.  3 ; 
Barnes  vs.  The  State,  affirmed  at  October  Term,  1797 ;  Harrison  vs. 
The  State,  Tevemed  at  October,  1794;  Power  y8.  The  /^fate,  removed 
by  writ  of  error,  and  reversed  at  October,  1793. 

Chase,  Ch.  J.  cited  the  cases  of  Jenifer  vs.  lite  Lord  Proprietary, 
at  September  Term,  1774,  and  Oale  vs.  Lord  Proprietary,  at  April 
Term,  1772,  where  the  question  had  been  argued,  that  an  appeal 
would  not  lie  in  a  criminal  case ;  but  he  did  not  know  that  the  point 
was  decided  by  the  Court. 

Harper  moved  for  and  obtained  a  writ  of  diminution  to  the  o>t /• 
Court  below,  for  the  pm^pose  of  getting  the  •  Justices  to  eer-   •^^ 
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tify  the  record ;  and  on  the  12th  of  iN'ovember,  a  record  was  returned, 
certified  by  the  Justices  of  the  Court. 

But  as  the  return  day  of  the  writ  of  error  had  elapsed  before  said 
writ  was  presented  to,  and  allowed  by  the  Court. 

The  Greneral  Court  quashed  the  writ  of  error. 


GENERAL  COURT,  OCTOBER  TERM,  1802. 

Jenings'  Adm'r  vs,  Higgins. 

A  master,  in  order  to  retain  the  services  of  his  slave  who  ]ias  petitioned  for 
his  freedom,  must  enter  into  the  usual  recognizance  for  suffering  the 
petitioner  to  prosecute  his  petition,  &c. 

If  a  petitioner  for  freedom  obtains  a  judgment  in  his  favor,  which  is  after- 
wards reversed  on  appeal,  his  master  cannot  recover  the  value  of  his 
services  from  a  person  who  may  have  hired  him  between  the  time  of  the 
first  judgment,  and  that  of  its  being  reversed,  unless  he  has  given  bond 
to  prosecute  the  appeal. 

And  if  he  does  give  such  bond  it  seems  he  will  have  a  right  to  keep  such 
petitioner  in  his  possession  pending  the  api)eal. 

Ebbob  to  Anne  Arundel  County  Court.  It  was  an  action  of  o^- 
mimpM  for  work  and  labor  performed,  &c.  by  a  servant  man  of  the 
defendant  in  error,  called  Nathan  Allen,  for  the  intestate,  and  at  his 
request,  &c.  The  general  issue  pleaded.  At  the  trial  in  the  County 
Court,  the  plain tiif  in  that  Court,  (Higgins,)  offered  evidence  to 
the  jury  that  a  certain  negro  Nathan,  whom  he  claimed  as 
his  slave,  left  his  service  in  December,  1794,  and  went  into 
the  service  of  the  defendants'  intestate,  (Jenings,)  and  remained 
in  the  service  of  the  said  intestate  while  he  made  two  crops,  and 
that  the  plaintiff,  in  December,  came  and  claimed  him  as  a  slave,  and 
took  him  out  of  the  possession  of  the  defendant's  intestate  into  his 
own  possession.  The  defendant  then  offered  in  evidence  to  the  jury, 
the  record  and  proceedings  of  a  judgment  rendered  in  Anne  Arundel 
County  Court,  in  September,  1794,  on  the  petition  of  the  said  Xathan 
Allen,  against  the  plaintiff',  claiming  his  right  to  freedom,  and  the 
judgment  of  the  said  Court  thereon,  that  the  said  Nathan  Allen  was 
entitled  to  his  freedom,  and  that  he  be  discharged  from  the  service 
of  the  said  Higgins.  The  defendant  also  offered  to  prove,  tb(at  im- 
mediately after  the  judgment  given  in  favor  of  the  said  petitioner, 
in  the  said  record  of  proceediugs  mentioned,  to  wit,  in  the  month  of 
December,  1794,  the  said  negro  Nathan  left  the  service  of  the  said 
Higgins  and  went  into  the  service  of  the  defendant's  intestate,  and  not 
Q/i  ft  before.  The  plaintiff'  then  offered  •  to  prove  by  J.  C.  Higgins, 
^^^  that  he,  the  witness,  was  the  manager  of  the  business  of  the 
plaintiff,  and  that  he  had  had  the  management  and  direction  of  this 
negro  Nathan  together  with  the  other  negroes  of  the  plaintiff! 
That  the  said  Nathan  was  not  permitted  by  the  plaintiff  to  hire 
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himself  to  the  defendant's  intestate,  or  to  any  other  person,  and  that 
the  said  witness  did  not,  nor  did  any  other  person  demand  the  pos- 
session of  the  said  negro  from  the  defendant's  intestate,  or  claim  any 
compensation  for  his  hire,  nntil  the  month  of  November,  1796,  when 
the  witness,  as  directed  by  the  plaintiff,  claimed  and  took  possession 
of  said  negro  as  before  mentioned.  He  also  offered  evidence  that 
the  judgment  of  the  County  Court  of  Anne  Arundel  on  the  said 
negro  Nathan's  petition  for  freedom,  was  afterwards,  at  October 
Term,  1796,  reversed  by  the  General  Court,  and  the  judgment  of  the 
Genend  Court  was  affirmed  by  the  Court  of  Appeals  at  June  Term, 
1798. 

The  defendant  then  prayed  the  Court  to  direct  the  jury,  that  if 
upon  the  aforegoing  evidence,  the  jnry  were  of  opinion  that  said 
negro  was  in  the  possession  of  Thomas  Jenings,  the  intestate,  from 
the  time  of  the  judgment  aforesaid  in  Anne  Arundel  County  Court 
in  favor  of  said  negro,  the  petitioner,  until  the  same  was  reversed 
in  the  General  Court  as  above  stated,  that  then  the  plaintiff  was  not 
entitled  to  recover  in  this  action,  unless  the  jury  were  also  of  opinion 
that  the  said  negro  was  expressly  hired  to  the  said  intestate  by  the 
plaintiff,  or  unless  he  went  into  the  service  of  the  intestate  with  the 
previous  consent  of  the  plaintiff,  or  of  some  one  acting  by  his 
authority,  and  intending  to  claim  compensation  for  his  services 
during  the  said  time. 

But  the  County  Court,  (Eidgely,  Ch.  J.)  refused  to  give  such 
direction,  but  was  of  opinion,  and  so  directed  the  jury,  that  if  they 
should  be  of  opinion  that  said  negro  was  hired  by  the  defendant's 
intestate  after  the  rendition  of  the  judgment  in  the  County  Court, 
and  during  the  time  the  same  remained  unreversed,  *  and  that  q^^ 
the  said  negro  had  not  himself  received  the  wages  of  such  *»^" 
hire  before  said  reversal,  that  the  plaintiff  was  entitled  to  recover 
them  in  this  form  of  action*  But  that  if  the  jury  should  be  of  opinion 
that  the  said  wages  were  paid  to  the  said  negro  before  the  reversal 
of  the  said  judgment,  that  then  the  plaintiff'  in  this  form  of  action 
could  not  recover.  To  which  opinion,  the  defendant  excepted.  And 
the  verdict  and  judgment  being  for  the  plaintiff,  the  defendant  ob- 
tained a  writ  of  error,  and  removed  the  i^roceedings  to  this  Court. 

iShaaff  and  Jenings^  for  the  plaintiff  in  error. 

Ridgely  and  Johnsotij  for  the  defendant  in  error. 

The  General  Court  reversed  the  judgment  of  the  County  Court — 
observing,  that  upon  the  appearance  of  the  master  to  a  petition  for 
freedom  by  his  slave,  in  order  to  retain  the  services  of  the  petitioner, 
he  roust  enter  into  a  recognizance  in  the  usual  form,  for  suffering  the 
petitioner  to  prosecute  his  petition,  to  use  him  well,  &c.  and  that  if 
judgment  be  given  for  the  petitioner,  and  the  master  appeals,  he 
must,  to  retain  the  service  of  the  petitioner,  enter  into  bond  with 
security,  to  prosecute  the  appeal — neither  of  which  in  this  case  was 
14  1  H.  &  J. 
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done,  a^  appears  by  the  record  of  the  proceedings  exhibited  in  the 
bill  of  exceptions. 


GENERAL  COURT,  OCTOBER  TERM,  1802. 
Beall^s  Lessee  vs.  Beall. 

Relation  of  a  grant  to  the  certificate  of  survey,  so  as  to  overreach  a  prior 
grant  for  the  same  land,  refused,  the  certificate  not  having  been  re- 
turned, nor  the  composition  paid  within  the  time  limited  by  the  rules  of 
the  land  ofiSce. 

Ejectment  for  a  tract  of  land  called  Greenland,  lying  in  Prince 
George's  County.  The  defendant  took  defence  on  the  plots  for  a 
tract  of  land  called  Chance  Enlarged. 

Plaintiff's  title.  James  Beall,  the  lessor  of  the  plaintiff,  on  the 
second  of  April,  1766,  obtained  a  warrant  of  resurvey  upon  a  tract  of 
land  called  Bear  Garden  Enlarged,  otherwise  called  Adventure,  which 
Q/i'y  ^^*  ^®iDg  executed,  was  renewed  on  *  the  29th  of  September, 
*''*  ■  1766,  and  on  the  28th  of  March,  1767,  a  certificate  was  re- 
turned; on  the  5th  of  October,  1768,  the  composition  money  was 
paid,  and  a  patent  issued  for  the  said  land  called  Greenland  on  the 
29th  September,  1768,  to  the  said  James  Beall. 

Defendant's  title.  John  Beall  of  Robert,  under  whom  the  defend- 
ant claimed,  on  the  12th  of  March,  1766,  obtained  a  warrant  of  resur- 
vey upon  a  tract  of  land  called  Chance.  The  warrant  not  being  exe- 
cuted, was  renewed  on  the  11th  Sei)tember,  1766,  and  again  renewed, 
on  the  2d  March,  1767.  John  Beall,  of  liobert,  dying,  the  warrant  was 
renewed  on  the  20th  of  April,  1767,  in  the  name  of  Shadrach  B^eall^ 
son  of  John.  On  the  19th  December,  1767,  a  certificate  was  returned 
for  Chance  Enlarged.  On  the  2d  of  April,  1768,  the  composition 
money  was  paid,  and  a  patent  issued  the  12th  July,  1768,  to  the  said 
Shadrach  Beall. 

The  question  in  this  case  was,  which  patent  had  the  preference  t 
Which  was  argued  by  MaaoTij  for  the  plaintiff,  and  by  Shaaffj  for  the 
defendant. 

^  -  ^  *  Chase,  Ch.  J.  The  Court  are  of  opinion  in  this  case,  that 
*'^®  the  patent  to  James  Beall  cannot  relate  to  the  certificate  so 
as  to  overreach  the  prior  grant  to  Shadrach  Beall,  son  of  John.  Bela- 
tion  is  a  fiction  of  law,  grounded  on  a  principle  of  equity — and  in 
this  case  the  equitable  interest  of  Jame^  Beall  ceased  and  was  extinct 
after  the  2d  of  April,  1768,  he  not  having  returned  his  certificate, 
nor  paid  the  composition  money  within  the  time  limited  by  the  rules 
of  the  land  office,  being  within  two  years  from  the  date  of  the  war- 
rant; and  after  that  time  the  Proprietary  was  at  liberty  to  grant  the 
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land  to  any  applicant;  and  Shadrach  Beall  fairly  and  honestly 
acquired  a  legal  title  to  the  land  in  question,  by  his  grant  on  the  12th 
of  July,  1768,  which  is  prior  to  the  grant  of  James  Beall,  the  lessor 
of  the  plaintiff. 
The  plaintiff  non-snited. 
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Webb's  Lessee  vs.  Beabd. 

If  the  surveyor  at  the  time  of  surveying  a  junior  tract  of  land,  run  the 
elder  adjoining  tracts  without  regard  to  the  calls  therein,  or  correcting 
the  variation,  then  to  ascertain  the  beginning  of  the  junior  tract  at  any 
future  period,  the  elder  tracts  must  be  run  without  regard  to  the  calls 
therein,  or  any  allowance  for  variation,  (a) 

Parol  evidence  is  not  admissible  to  prove  that  the  surveyor  never  did  actu- 
ally run  out  or  survey  the  land  included  in  a  certificate  of  survey  re- 
turned by  him,  until  after  a  grant  had  issued  thereon,  (b) 

Ejectment  for  a  tract  of  land  called  Hawn's  Venture,  lying  in 
Washington  County. 

1.  The  defendant  took  defence  for  the  tract  called  Gleanings,  as  he 
had  located  it  on  the  plots,  which  included  the  whole  of  the  tract  of 
land  called  Hawn^s  Venture.  The  tract  called  Gleanings  was  sur- 
veyed for  Samuel  Chase  and  Thomas  Johnson,  Esquires,  on  the  7th 
of  Febraary,  1764,  "beginning  at  a  bounded  white  oak  standing  at 
or  near  the  end  of  56  perches  on  the  48th  line  of  The  Resurvey  on 
Lime  Stone  Land,  also  near  the  end  of  13  perches  on  the  25th  line  of 
The  Besurvey  on  Scar'd  from  Home,  and  running  thence  N.  76,  E. 
162  perches,"  &c.  The  tracts  called  The  Resurvey  on  Lime  Stone 
Land,  and  The  Besurvey  on  Scar'd  from  Home,  contained  a  number 
of  calls  in  the  certificates,  and  if  they  were  now  located  calling  for 
the  boandaries,  and  where  there  were  no  calls,  with  an  allowance  of 
one  degree  for  every  twenty  years,  since  the  dates  of  the  certificates, 
for  variation,  then  Hawn's  Venture  would  not  interfere  with,  but  lay 
clear  of  Gleanings;  but  if  the  calls  were  rejected,  and  no  allowance 
made  for  variation,  then  Hawn's  Venture,  being  a  junior  tract,  would 
lay  within  and  be  covered  by  Gleanings. 

The  Court  [Chase,  Ch.  J.  and  Dxjvall,  J.]  determined,  that  if 
the  surveyor  at  the  time  of  surveying  the  tract  of  land  called  Glean- 
ings, run  the  tracts  of  land  called  The  Resurvey  on  Lime  Stone  Land, 
and  The  Besurvey  on  Scar'd  from  Home,  without  regard  to  the  calls 


(a)  Examined  in  Green  vs.  McClellan,  4  H.  &  J.  206;  Cf.  Tenant  vs.  Ham- 
Ueton,  8  H.  &  J.  283. 

(b)  See  Hammond  vs.  Norris,  2  H.  &  J.  182. 
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or  correcting  the  variation,  then  to  ascertain  the  beginning  of  the 
tract  of  land  called  Gleanings,  ,the  above  mentioned  tracts  must  be 
run  without  regard  to  the  calls  in  the  certificates  or  any  allowance 
for  variation. 

2.  The  plaintiff  then  offered  parol  evidence  to  prove  that  the  sur- 
veyor of  the  county,  to  whom  the  warrant  was  directed  for  taking  up 
and  surveying  the  tract  caUed  Gleanings,  never  did  actually  run  out 
or  survey  *  it  until  about  two  years  after  the  certificate  and 
^^^  plot  lor  the  same  were  made  out  by  him  and  returned  to  the 
land  office,  and  after  the  grant  had  issued  thereon. 

The  Court  refused  to  permit  such  evidence  to  go  to  the  jury. 
The  plaintiff'  suffered  a  non-suit. 
Key  and  iShaaffj  for  the  plaintiff. 
Martin^  (Attorney-General,)  Mason  and  Johnson^  for  the  defendant. 


GENEKAL  COUET,  OCTOBER  TERM,  1802. 
Pancoast's  Lessee  vs.  Addison. 

The  Statute  of  21  JameB  I.  ch.  16,  has  been  adopted  by  the  Courts  of  Mary- 
land  as  applicable,  &c. 

The  words  '*  beyond  seas,^^  in  the  saving  of  the  Statute  of  21  James  I,  ch. 
16,  are  synonymous  with  out  of  the  jurisdiction  of  the  State,  (a) 

A  non-resident  of  the  State,  but  who  is  a  resident  of  one  of  the  United 
States,  is  not  barred  by  the  Statute  of  Limitations  in  an  action  of  eject- 
ment. 

llie  Statute  of  82  Henry  YIII,  ch.  2,  s.  2,  respecting  dormant  titles,  does  not 
extend  to  this  State,  nor  has  it  been  adopted  or  introduced  therein  by 
any  decision. 

The  general  reputation  and  tradition  in  a  family  of  the  death  of  one  of  its 
members,  and  of  his  having  died  seized  of  real  estate,  is  evidence  of 
those  facts,  even  in  an  action  of  ejectment  for  such  estate  by  another 
of  the  same  family  claiming  under  the  deceased. 

The  deposition  of  a  witness  that  ^he  had  heard  her  father,  and  others  of  the 
family,  now  dead,  say  that  her  grandfather  and  his  brother  had  emi- 
grated from  England:  that  before  they  emigrated,  their  younger  brother, 
who  was  an  apprentice,  had  been  kidnapped  in  London  and  brought  to 
Maryland,  and  that  he  had  been  sold  by  the  captain  of  the  vessel  to 
some  gentleman  in  Maryland,  &c.  was  hdd  to  be  admissible  in  evidence 
to  prove  relationship,  as  part  of  a  chain  of  evidence. 

Hearsay,  derived  from  a  person  who  was  then  heir  at  law,  and  claimed  the 
land  for  which  the  ejectment  is  brought,  admitted  as  legal  and  compe- 
tent evidence  for  the  plaintiff  in  such  action  to  prove  pedigree,  descent, 
&c.  [h] 


(a)  So  held  in  Brent  vs.  Tasker,  1  H.  &  McH.  59. 

[b]  See  Cope  vs.  Pearce,  7  G.  263. 
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Ejectment  for  a  tract  of  land  called  Pencott's  Invention,  other- 
wise called  Pencost's  Invention,  lying  in  Prince  George's  County. 
The  defendant  took  defence  on  the  plots  made  and  returned  in  the 
cause,  for  a  tract  of  land  called  The  Discovery,  and  a  tract  of  land 
caDedOisborough  Manor.  He  also  located  his  possession  of  the  said 
tracts  by  actual  enclosures  made  in  1772,  and  continued  to  the  pre- 
sent time. 

1.  The  plaintiff  at  the  trial  gave  in  evidence  a  grant  to  James 
Pencott,  dated  the  1st  of  October,  1687,  for  the  tract  of  land  men- 
tioDed  in  the  declaration  called  Pencott's  Invention.  He  also  gave 
in  evidence  that  the  said  James  Pencott,  the  grantee,  died  before  the 
year  1734,  in  the  Pro\ince  of  Maryland,  intestate,  seised  of  the  said 
land;  that  at  the  time  of  his  death,  his  brother  William,  his  heir  at 
law,  was  residing  in  the  Province  of  New  Jersey;  that  the  said  Wil- 
liam, and  his  heirs,  (the  heirs  of  the  said  grantee,)  resided  from  that 
time,  until  within  six  years  past,  in  the  Province  and  State  of  New- 
Jersey;  that  they,  nor  either  of  them,  had  ever  come  within  the 
Province  or  State  of  Maryland  in  the  intermediate  time;  that  the 
lessor  of  the  plaintiff  is,  and  was  at  the  time  when  this  suit  was  insti- 
tuted, the  heir  at  law  of  the  said  grantee,  and  first  came  into  the 
State  of  Maryland  within  six  years  past. 

•  The  defendant  prayed  the  opinion  of  the  Court,  and  their  ^ 
direction  to  the  jury,  that  if  they  are  satisfied  that  the  lessor  •'^* 
of  the  plaintiff  is  heir  at  law  of  James  Pencott,  the  patentee ;  that 
the  said  patentee  died  before  the  year  1734,  leaving  his  brother  his 
heir  at  law,  at  that  time  of  full  age  residing  in  the  then  Province  now 
State  of  New  Jersey,  and  one  of  the  United  States  of  North  America, 
and  that  the  said  heir  at  law  is  since  dead,  leaving  the  father  of  the 
lessor  of  the  plaintiff  of  full  age,  his  heir  at  law,  and  that  afterwards 
the  father  of  the  lessor  of  the  plaintiff  died  in  1759,  leaving  the 
lessor  of  the  plaintiff,  at  that  time  an  infant,  his  heir  at  law,  and  that 
neither  the  lessor  of  the  plaintiff,  nor  his  ancestors,  did  at  any  time 
between  the  year  1734  and  1798,  make  entry  upon  or  hold  any  pos- 
session of  the  land  in  the  declaration  in  this  cause  mentioned ;  and 
if  they  farther  find  that  the  said  land  was  escheated  in  the  year 
1734,  and  patented  to  Lewis  Wilcoxen,  and  that  afterwards  the  said 
Wilcoxen  in  the  year  1738,  for  a  valuable  consideration,  sold  the 
same  to  Thomas  Addison,  and  that  the  same,  by  regular  mesne  con- 
veyances, came  into  the  possession  of  the  defendant,  and  that  the 
defendant,  and  those  under  whom  he  claims,  ever  since  the  year 
1734  down  to  the  present  time,  have  by  themselves  and  their  tenants 
been  in  the  actual  possession,  use,  and  enjoyment  of  the  said  land, 
and  have  paid  quit-rents  for  the  same  from  the  year  1734  to  the  year 
1775,  and  have  paid  taxes  and  assessments  for  the  same  t.o  the  State 
of  Maryland  from  the  year  1775  to  this  time,  that  then  the  lessor  of 
the  plaintiff  cannot  recover  in  this  suit,  notwithstanding  the  heirs 
•of  the  said  patentee  had  always  resided  in  the  said  Province  and 
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State  of  New  Jersey,  aod  had  been  absent  out  of  the  Province  and 
State  of  Maryland  as  aforesaid. 

The  question  raised  was  opened  and  aligned  by  *  Key^  Shaaff 
^^^  and  Mdsonj  for  the  defendant.  They  cited  and  relied  on  the 
statute  21  Jac.  J,  ch.  16 ;  3  Bac.  Ah.  5,  3 ;  Stat.  32  Hen.  VI I  J,  cK  2,  s. 
2,  8  J  Kim/  vs.  Walker ^  1  Blk.  Rep.  286 ;  Ward  vs.  HaUamj  2  Dall. 
Rep.  217-  Shaw.  Rep.  523;  3  Imt.  140;  3  Blk.  Com.  167,  178,  196, 
353,  354 ;  Statute  13  Edw.  /,  ch.  1 ;  Roll.  Ah.  11,  12 ;  2  Harr.  and 
McHen.  401 ;  2  Mod.  Ent.  319 ;  1  Saund.  36,  37 ;  Ha/.  109  ;  Cro.  Car. 
513 ;  2  /iw<.  383 ;  1  Bac.  Ah.  310,  311 ;  Roll.  Ah.  358 ;  2  iS^«k.  483, 
484. 

ifar^m,  (Attorney-General,)  and  Oantt  for  the  plaintiff.  They  cited 
and  relied  on  Cruise  on  Fines,  77,  79;  Stnt.  3  Edw.  J,  ch.  44;  18^dtr. 
J,  «teY.  4,  ch.l',  1  Rich.  Ill,  ch.  7,  «.  6 ;  Co.  lAU.  244  a  ;  1  BUc.  Com. 
93,  109, 110,  457 ;  Stat.  4  Hen.  VII,  ch.  24 ;  Plow.  368,  376 ;  1  Doll. 
Rep.  15,  67;  10  Vin.  Ah.  im,pl.  l,tit.  Essoign;  2  Jywt.253;  Stat.  13, 
Edw.  I,  Stat.  2 ;  West.  2,  cA.  2,  «.  3 ;  4  Vin.  Ah.  211  \  39  iJdir.  Ill; 
Ja>co¥s  Law  Did.  tit.  Navy ;  Act  of  1715,  ch.  23,  «.  3;  1  Harr.  & 
McHen.  28,  30,  84,  89 ;  Plow.  360,  363 ;  3  Harr.  &  McHen.  122 ;  Dyer; 
8  Rich.  II;  Co.  Litt.  107,  sec.  157,  and  (noU  115);  260,  «?c^  439; 
Showers^  Rep.  91 ;  JJoW'*  Rep.  426 ;  Fai^^.  i^/>.  300 ;  10  Vin.  Ah.  161^ 
pi. 61  (note) ;  JenA;.  Rep.  10, pi.  18;  A«^.  614;  3  Blk.  Com.  Ill',  StaV 
11  Edic.  Ill,  ch.  3 ;  25  Edw.  Ill,  ch.  2 ;  12  Rich.  II,  ch.  8 ;  13  Hen. 
IV,  ch.  6;  3  Hen.  VI,  ch.  2;  3  Edic.  IV,  ch.  4;  ^  Edw.  IV,  ch.  1; 
3  Hen.  VII,  ch.  7;  7  //en.  F//,  ch.  2;  11  jffcn.  FJ/,  ch.  27 ;  12  H^. 
VII,  ch.  6 ;  19  Hen.  VII,  ch.  5 ;  Roll.  Ah.  358 ;  1  Bac.  Ah.  310,  /it 
Bastardy ;  1  i<?.  IJaywj.  395 ;  1  Salk.  122 ;  2  Salk.  483 ;  2  Stra.  925 ; 
Co.  Xitt.  356,  sec.  611 ;  3  Bac.  Ah.  302 ;  .Brae.  276 ;  1  Wils.  134. 

Chase,  Ch.  J.   (Done,  J.  concurred.  Duvall,  J.  gave  no  opinion.) 
The  question  before  the  Court  is,  whether  a  person  residing  out  or 
the  State  is  within  the  saving  of  the  statute  of  21  Jame-s  I,  ch.  16  f 

It  is  admitted  that  this  question  has  not  been  decided  by  the 
Courts  of  Maryland.  If  it  has  undergone  a  judicial  decision,  such 
decision  has  not  been  referred  to. 

The  importance  of  this  question  has  induced  the  counsel  to  go  into 
a  very  full  and  elaborate  discussion  of  it,  and  great  ingenuity  has 
been  displayed  in  raising  and  obviating  the  difficulties  which  have 
been  suggested  to  the  Court. 

The  clause  of  the  statute  which  relates  to  the  case  is  in  the  follow- 
ing words  :  ^^  That  no  person  or  persons  shall  at  any  time  hereader 
make  any  entry  into  any  lands,  tenements  or  hereditaments,  bat 
within  twenty  years  next  after  his  or  their  right  or  title  which  shall 
hereafter  first  descend  or  accrue  to  the  same,  and  in  default  thereof  such 
person  so  not  *  entering,  and  their  heirs,  shall  be  utterly  ex- 
^^^  eluded  and  disabled  from  such  entry  after  to  be  made,  any- 
former  law  or  statute  to  the  contrary  notwithstanding ;  provided 
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neFertbeless,  that  if  any  person  or  persons,  that  is  or  shall  be  entitled 
to  such  writ  or  writs,  or  that  hath  or  shall  have  such  right  or  title  of 
entry,  be,  or  shall  be,  at  the  time  of  the  said  right  or  title,  first  de- 
scended, aecraed,  come  or  fallen,  within  the  age  of  one  and  twenty 
years, /erne  covert^  non  compos  mentis j  imprisoned,  or  beyond  the  seas, 
that  then  sach  person  or  persons,  and  his  and  their  heir  and  heirs, 
shall  or  may,  notwithstanding  the  said  twenty  years  be  expired,  bring 
his  action,  or  make  his  entry,  as  he  might  have  done  before  this  Act ; 
so  as  sach  person  and  persons,  or  his  or  their  heir  and  heirs,  shall 
within  ten  years  next  after  his  and  their  full  age,  discoverture, 
coming  of  sound  mind,  enlargement  out  of  prison,  or  coming  into 
this  realm,  or  death,  take  benefit  of  and  sue  forth  the  same,  and  at 
no  time  after  the  said  ten  years." 

This  statute  has  been  adopted  by  the  Courts  of  Maryland  as  ap- 
idieable  to  our  situation. 

To  ascertain  the  meaning  of  the  words  <^  beyond  the  seas,"  and  to 
shew  in  what  sense  they  have  been  understood  by  the  Judges  of 
England,  the  Parliament  and  law  writei^,  the  common  law  of  Eng- 
land.  Acts  of  Parliament,  and  a^udged  cases,  have  been  referred 
to. 

It  appears  to  me,  upon  the  best  consideration  I  have  beein  able  to 
give  the  able  and  diffiisive  arguments  of  the  counsel,  and  the  authoti" 
ties  cited,  that  "  beyond  the  four  seas,"  "beyond  the  seas,"  and  "  out 
of  the  realm,"  are  synonymous,  and  mean  precisely  the  same  thing. 
Prior  to  the  union  of  the  two  crowns  of  England  and  Scotland,  on 
the  accession  of  James  the  1st,  the  words  "  beyond  the  four  seas," 
^'heyond  the  seas,"  and  <^out  of  the  realm,"  meant  and  signified  out 
of  the  limits  of  the  realm  of  England.  After  the  union  of  the  two 
crowns,  and  at  the  time  the  'Act  of  Parliament  under  consideration 
passed,  the  above  words  meant  out  *  of  the  realm  of  Great  ^mm 
Britain,  including  England  and  Scotland.  9o4 

This  explanation  of  the  words,  according  to  my  judgment,  will 
serve  or  go  a  great  way  in  solving  the  difficulties  which  have  occurred 
in  the  discussion  of  the  question. 

In  the  case  of  bastardy,  according  to  the  common  law  of  England, 
if  the  baron  was  within  the  four  seas  from  the  time  of  the  concep- 
tion to  the  birth,  the  child  was  legitimate,  access  being  presumed, 
onless  the  baron,  from  imbecility  or  some  bodily  infirmity,  was  in- 
capable of  getting  a  child.  The  late  decisions  allow  of  proof  of 
non  access  to  bastardize  the  issue,  and  so  is  the  law  established. 

According  to  my  judgment,  if  the  baron  was  in  Ireland,  from  the 
time  of  the  conception  to  the  birth,  the  issue  would  be  a  bastard ; 
Ireland  being  a  distinct  realm  and  not  within  the  four  seas  or  realm 
of  England. 

The  case  in  Rollers  Ahr.  358,  which  seems  to  be  the  puzzle  peg,  is 
either  to  be  reconciled  in  the  following  manner,  or  is  overruled  in 
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Bex  vs.  Albertariy  in  1  Lord  Bcbymondj  395,  to  which  case  Lord  Baron 
Gilbert,  in  Bac,  Ab.  310,  refers. 

The  case  in  BoUe  is,  if  the  husband  is  in  Ireland  while  the  wife 
goes  with  child,  such  child  is  not  a  bastard ;  the  reason  added  is 
what  occasions  the  doubt,  because  he  is  within  the  king's  dominions. 

If  a  special  verdict  had  found,  that  the  baron  was  in  Cadiz 
while  the  wife  was  going  with  child,  the  decision  would  hare  been 
the  same,  because  the  husband  must  be  bejond  the  four  seas  at  the 
conception,  and  at  the  birth,  as  well  as  during  the  pregnancy ;  and 
on  the  above  finding  in  Bollej  the  Court  could  not  adjudge  the  issue 
to  be  illegitimate. 

In  Ba/yinond  the  Court  decided  he  is  a  bastard  who  is  begotten 
and  bom  of  ^feme  covert  while  her  husband  is  beyond  the  four  seaH. 
But  independent  of  this,  I  think  a  person  rej^iding  out  of  the  State 
of  Maryland,  is  within  the  saving  of  the  Act  of  Parliapient,  a« 
adopted  by  Maryland.  This  opinion,  I  trust  is  according  to  the  true 
construction  of  the  Act,  of  the  *  decision  in  1  BUc.  Bep,  286, 
ooo  JSKn^  vs.  Walker^diix^  consonant  to  the  principles  of  justice. 

The  second  section  of  the  Act  is  in  the  following  words:  ^'Pro- 
vided nevertheless,  That  if  any  person  or  persons,  that  is  or  shall  be 
entitled  to  such  writ  or  writs,  or  that  hath  or  shall  have  such  right 
of  title  of  entry,  be  or  shall  be  at  the  time  of  the  said  right  or  title 
first  descended,  accrued,  come,  or  fallen,  without  the  age  of  one  and 
twenty  years, /ewie  covert^  non  compos  mentis,  imprisoned,  or  beyond  the 
seas,  that  then  such  person  or  persons,  and  his  and  their  heir  and 
heirs,  shall  or  may,  notwithstanding  the  said  twenty  years  be  ex- 
pired, bring  his  action,  or  make  his  entry,  as  he  might  have  done 
before  this  Act ;  so  as  such  person  and  persons,  or  his  or  their  heir  and 
heirs,  shall  within  ten  years  next  after  his  and  their  full  age,  di8- 
coverture,  coming  of  sound  mind,  enlargement  out  of  prison,  or  com- 
ing into  this  realm,  or  death,  take  benefit  of  and  sue  forth  the  same, 
and  at  no  time  after  the  said  ten  years." 

The  concluding  words  ^^  coming  into  this  realm,"  point  out  the 
meaning  of  the  Parliament.  They  stand  in  opposition  to  ''  beyond 
the  seas,"  and  indicate  plainly  the  intention  of  the  Legislature  was 
to  comprehend  all  persons  within  the  saving  who  were  out  of  the 
realm  of  Great  Britain;  and  in  that  manner  was  the  Act  of  Parlia- 
ment understood  by  the  judge  in  King  vs.  Walker,  in  1  BUc,  Rep, 
286;  which  I  think  can  be  plainly  understood. 

Mr.  Justice  Dennison  says,  ^^  he  must  be  beyond  the  seafi — ^that  is 
the  old  and  true  expression,"  to  signify  being  out  of  the  realm.  The 
common  law  expression  was  beyond  the  four  seas;  but  beyond  the 
seas,  and  beyond  the  four  seas,  in  the  language  of  the  laws  of  Eng- 
land, meant  the  same  thing. 

Mr.  Justice  Wilmot  says,  ^<  there  is  no  such  kingdom  as  England 
now,  the  plaintiff  therefore  while  in  Scotland  was  not  out  of  this 
realm  " — the  realm  of  Great  Britain. 
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With  reference  to  England  before  the  union,  Scotland,  although 
not  actually  beyond  the  seas,  was  considered  as  beyond  the  seas  be- 
cdose  out  of  the  realm. 

*  The  situation  of  England  and  Scotland  before  the  union,  o  k^ 
was  similar  or  nearly  so  to  the  actual  situation  of  Maryland  ^^^ 
and  Pennsylvania.  The  latter  were  separated  by  an  ideal  or  mathe- 
matical line — ^the  former  were  difterent  realms  or  sovereignties — 
governed  by  different  laws. 

Scotland,  before  the  union,  was  beyond  the  seas  in  legal  contem- 
plation, although  with  England  it  was  encompassed  by  the  four 
seas— Why  f  because  it  was  oat  of  the  realm  of  England. 

The  adoption  of  the  statute  in  this  State  is  the  same  as  re-enact- 
ing it.  The  Statute  of  Limitations  with  the  savings,  is  a  beneficial 
law  for  the  purpose  of  quieting  possessions,  &c.  but  without  the  sav- 
ings it  would  be  a  rigorous  and  unjust  law.  It  does  not  extend 
to  persons  out  of  the  State  who  cannot  be  supposied  to  know  the 
laws.  • 

The  Court  are  of  opinion,  that  the  lessor  of  the  plaintiff  is  within  the 
saving  of  the  statute  of  21  James  I,  ch.  16 — ^and  that  the  statute  of 
the  32  Henry  VIH,  ch.  2,  s.  2,  does  not  extend  to  the  State  of  Mary- 
land, the  Court  not  knowing  of  any  judicial  decision  by  which  the 
same  has  been  adopted  and  introduced  into  this  State  as  the  law 
thereof.    The  defendant  excepted. 

2.  The  plaintiff  then  offered  to  read  in  evidence  to  the  jury  the 
the  deposition  of  Mary  Hewes,  the  daughter  of  William  Pancoast, 
who  was  the  father  of  Caleb  Pancoast,  who  was  the  father  of  Wil- 
liam Pancoast,  the  lessor  of  the  plaintiff.  The  defendant's  counsel 
objected  to  the  reading  of  that  part  of  the  deposition  contained  in 
the  following  words,  as  incompetent  and  inadmissible  testimony,  viz. 
"That  the  land  lay  in  Maryland  between  Belle  Haven  and  George- 
Town  j  that  some  time  after  the  death  of  the  brother  in  Maryland, 
the  family  in  The  Jersey  were  informed  of  his  death,  and  that  he 
died  without  a  will.  He  died  a  bachelor;  and  it  was  generally  re- 
puted in  the  family  that  the  land  he  died  possessed  of  was  held  by 
the  family  in  which  he  had  lived  as  aforesaid.  This  knowledge  this 
deponent  gained  in  Jersey,  and  *  it  was  the  common  talk,  ^ 
reputation,  and  tradition  in  the  family."  ***  • 

But  the  Court,  [Chase,  Ch.  J.  Duvall  and  Done,  JJ.]  overruled 
the  objection,  and  admitted  that  part  of  the  said  deposition  to  be 
read  to  the  jury.    The  defendant  excepted. 

3.  The  defendant  then  objected  to  the  reading  in  evidence  of  that 
other  part  of  the  deposition  of  Mary  Hewes,  which  is  in  these  words : 
^8he  has  heard  her  father,  and  others  of  the  family,  now  dead,  say, 
that  her  grandfather,  and  Joseph  Pancoast  his  brother,  emigrated 
from  England;  that  before  they  emigrated  they  had  a  younger 
brother  who  had  been  bound  apprentice  to  a  mechanic;  and  as  well 
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as  she  recollects,  to  a  watchmaker  in  London ;  that  this  brother  was 
kidnapped  from  London,  and  bronght  to  Maryland,  and  sold  by  the 
captain  of  the  vessel  to  some  gentleman  in  Maryland,"  &c. 

But  the  Court,  [Chase,  Ch.  J.  Duvall,  and  Done,  JJ.]  overruled 
the  said  objection,  and  admitted  that  part  of  the  said  deposition  to 
be  also  read  in  evidence  to  the  jury.    The  defendant  excepted. 

4.  The  plaintiff  then  offered  in  evidence  the  testimony  of  Edward 
Pancoast,  taken  under  a  commission  which  issued  in  this  cause.  The 
defendant  then  offered  evidence  to  prove  that  the  said  Edward  Pan- 
coast,  was  the  son  of  William  Pancoast,  who  was  grandfather  of  the 
lessor  of  the  plaintiff,  and  under  whom  the  lessor  of  the  plaintiff 
deduced  title  to  the  land  mentioned  in  the  declaration  as  heir  at 
law.  He  objected  to  the  reading  in  evidence  to  the  jury  the 
answers  of  the  said  Edward  Pancoast,  to  the  5th,  6th,  7th,  8th,  and 
9th  interrogatories,  put  to  him  under  the  said  commission,  on  the 
ground  that  the  said  William  Pancoast,  from  whom  the  witness  de- 
rived his  information,  was  interested ;  and  he  offered  to  prove  that 
the  said  William  Pancoast,  at  the  time  he  gave  the  said  information, 
was  heir  at  law,  and  claimed  title  to  the  land  in  the  declaration  men- 
tioned,  and  for  •  which  this  suit  is  brought.  Which  said  in- 
^^^   terrogatories  and  answers  are  as  follows : 

^^  Fifth  Interrogatory. — ^Did  you  know,  or  have  your  ever  heard  or 
been  informed,  and  how  and  by  whom,  of  one  William  Pancoast,  the 
eldest,  formerly  of  Burlington  County,  Jersey;  if  yea — then  was  he 
a  native  of  America, or  of  what  country  was  he  a  native;  had  he  any 
brothers  and  sisters ;  if  yea,  what  were  their  names,  where  did  they 
live,  when  did  they  die;  did  they  leave  any  issue,  and  what  issue 
did  they  leave!" 

Answer. — "That  he  neither  knew,  or  ever  heard  of  any  William 
Pancoast  older  than  William  Pancoast,  the  great  grandfather  of 
William  Pancoast  the  plaintiff;  but  that  the  great  great  grandfather 
of  William  Pancoast,  the  plaintiff',  and  the  great  grandfather  of  this 
affirmant,  was  named  John  Pancoast,  who,  as  this  affirmant  has 
been  informed  by  his  father,  originally  came  from  England,  and  set- 
tled in  the  township  of  Mansfield,  in  the  County  of  Burlington^  in 
the  State  of  New  Jersey,  and  that  he  was  a  native  of  England,  and 
that  the  said  John  Pancoast  had  no  brothers  or  sisters,  as  this 
affirmant  ever  heard  of,  but  that  he  brought  with  him  two  sons^ 
William  and  Joseph;  that  he  had  a  third  son  by  the  name  of  James, 
who  was  kidnapped  in  England,  brought  to  Maryland  in  America, 
and  sold,  as  this  affirmant  hath  been  given  to  understand  by  his 
father." 

Sixth  Interrogatory. — ^The  same,  with  respect  to  James  Pancoast, 
as  the  5th  respecting  William. 

Answer. — "That  he  hath  been  informed  by  his  father,  that  James 
Pancoast  mentioned  in  his  answer,  to  the  5th  interrogatory,  was  a 
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native  of  Eogland }  that  he  boaght  a  tract  of  land  and  settled  in 
Maryland,  on  the  Potomak;  that  he  came  afterwards  to  see  his 
brothers  William  and  Joseph,  in  New  Jersey;  that  he  concluded  to 
seO  his  lands  in  Maryland,  and  come  and  live  in  New  Jersey; 'that 
he  returned  to  Maryland,  and  was  afterwards  drowned  in  the  river 
Potomak,  as  this  affirmant  hath  been  given  to  understand  by  his 
lather;  that  he  never  heard  of  his  having  any  heirs  but  his  two 
brothers  William  and  Joseph.'' 

•  Seventh  Interrogatory. — "Do  you  know,  or  have  you  ever  ^^^ 
been  informed,  and  how  or  by  whom,  of  the  Pancoast  family;  ^^^ 
if  yea,  from  what  country  did  they  emigrate  to  this ;  where  did  the 
first  emigrants  of  that  family  settle  in  America,  and  who  are  the 
descendants  of  that  family?    Belate  as  fully  as  you  can." 

Answer, — "That  he  has  been  informed  by  his  father,  that  the  Pan- 
coast  family  emigrated  from  England  to  America;  that  the  first  emi- 
grants settled  in  the  township  of  Mansfield,  in  the  County  of  Burling- 
ton, in  the  State  of  New  Jersey,  except  James  Pjincoast,  wlio  settled 
in  Maryland,  as  mentioned  in  the  answer  to  the  sixth  interrogatory." 

Eighth  Interrogatory, — Answered  by  the  answers  to  the  5th  and  6th 
interrogatories. 

Ninth  Interrogatory. — Whether  James  Pancoast  died  without  issue, 
&c.  and  who  was  his  nearest  relation  of  the  whole  blood  Y 

Answer. — ''  That  he  hath  been  informed  by  his  father  that  the  said 
James  Pancoast  died  without  issue ;  that  his  nearest  relations  of  the 
whole  blood  were  his  two  brothers  William  and  Joseph." 

Bot  the  Court,  [Chase,  Ch.  J.  Dxjvall  and  Done,  JJ.]  were  of 
opinion,  that  the  said  testimony  was  legal  and  competent,  and  per- 
mitted the  same  to  be  read  in  evidence  to  the  jury.  The  defendant 
excepted. 

Verdict  and  judgment  being  for  the  plaintiff,  the  defendant  ap- 
X>ealed  to  the  Court  of  Appeals,  where  the  case  was  entered  agreed^ 
at  the  June  Term,  1805. 


GEinBEAL  COUET,  OCTOBEE  TEEM,  1802. 
Elucott  et  al.  vs.  The  Levy  Court,  &c. 

A  mandamua  cannot  issue  to  compel  a  levy  Court  to  levy  a  sum  of  money 

after  the  time  for  making  it  has  passed,  (a) 
If  such  levy  is  made  and  the  money  collected  and  not  paid  over,  the  sureties 

of  the  collector  would  not  be  answerable  for  it.  (b) 


(a)  Cited  in  Motter  vs.  Primrose,  23  Md.  501. 

(&)  Approved  in  Com'^ra  vs.  A.  A.  Co,  20  Md.  460,  where  it  was  held  that  the 
Court  would  not  direct  a  tax  for  particular  purposes  to  be  imposed  after  the 
time  prescribed  by  law.    Where  the  Acts  of  Assembly  directed  the  Levy 
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Motion  for  a  mandamus  to  compel  the  Levy  Court  of  Anne  Arun- 
del County  to  levy  an  additional  sum  of  money  under  an  Act  passed 
at  November  Session,  1800,  entitled,  "  An  Act  to  levy  on  the  assessa- 
ble property  of  Anne  Arundel  County  a  sum  of  money  for  the  pur- 
poses therein  mentioned."  The  law  was  passed  for  the  benefit  of  the 
^g^g^  applicants  for  the  mandamus^  and  *  the  dispute  between  them 
^^^  and  the  Levy  Court,  was  as  to  the  construction  of  the  above 
Act  of  Assembly ;  that  is,  whether  the  claim  of  the  applicants  against 
the  county,  to  satisfy  which  the  said  levy  was  to  be  made,  was  to 
have  the  interest  which  had  accrued  thereon,  and  the  costs  which 
they  had  been  put  to  in  previous  attempts  to  recjover  it,  calculated  to 
the  time  of  laying  the  levy ;  or  whether  the  naked  claim  only,  with- 
out such  interest  and  costs,- was  intended  by  that  law  to  be  assessed 
on  the  county. 

The  case  was  argued  by  Martin^  (Attorney-General,)  and  Harper ^ 
for  the  inotion,  and  hy  Shaaff^  for  the  Levy  Court. 

As  the  greater  part  of  the  arguments  of  counsel  related  to  the 
construction  of  the  Act  of  Assembly  out  of  which  the  dispute  arose, 
the  Reporters  deem  it  unnecessary'  to  give  them,  the  Court  having 
decided  that  the  mandamus  could  not  issue,  on  a  point  unconnected 
with  the  construction  of  that  law. 

By  the  law  alluded  to,  the  levy  it  provided  for,  was  to  be  laid  at 
the  same  time  with  other  ex)unty  charges;  and  those  charges  were, 
by  the  general  law  on  the  subject,  directed  to  be  laid  by  the  Levy- 
Court  within  certain  periods  of  the  year.  The  Levy  Court,  in  this 
instance,  did  assess  on  the  county,  under  the  above  special  law  in 


Courts  to  meet  annually  between  Ist  March  and  Ist  October,  to  impose 
ments,  &c.  it  was  held  that  this  power,  being  specially  delegated  must  be 
strictly  pursued,  and  that  such  Court  had  no  authority  to  adjourn  beyond. 
the  Ist  October,  for  the  purpose  of  completing  the  levy,  and  that  a  tax  im- 
posed at  such  adjourned  meeting  was  illegal,  and  no  action  could  be  maizi- 
talned  on  the  collector's  bond  for  such  taxi  State  vs.  Merryman^  7  H.  &  J. 
79.  But  in  State  vs.  Horner^  84  Md.  569,  it  was  held  that  the  statutory- 
requirement  as  to  the  time  of  making  the  levy  and  apxK>inting  the  collector 
is  directory  only,  with  respect  to  the  particular  day  on  which  the  duty  is  to 
be  performed;  and  that  the  action  of  the  County  Commissioners  will  be  legal 
and  binding,  although  done  on  some  other  day.  Cf .  State  vs.  Balto.  Co.  29 
Md.  524,  where  the  case  in  the  text  is  said  to  be  an  instance  where  the  time 
prescribed  was  intended  to  be  a  limitation  upon  the  power  of  the  officers. 
Where  the  execution,  &c.  of  the  collector's  bond  is  admitted,  a  recital 
therein  that  the  obligor  was  appointed  collector,  cannot  be  denied.  MUbum 
vs.  State^  1  Md.  12;  Billingsley  vs.  Stale^  14  Md.  369;  State  vs.  Horner^  supreu 
As  to  breach  of  the  conditions  of  a  collector's  bond  and  pleading  in  an  action 
thereon,  see  Quynn  vs.  State^  ante,  86;  Johnson  vs.  State^  8  H.  &  McH.  147; 
^4mo«  vs.  Johnson,  lb.  141;  State  vs.  Stewart,  4  H.  &  McU.  270;  Ijauren9€in 
vs.  State,  7  H.  &  J.  839;  State  vs.  Dorseu,  3  G.  &  J.  75;  State  vs.  Scharjf,  lb.  95; 
Bruce  vs.  State,  11  G.  &  J.  382;  Baden  vs.  State,  1  Gill,  165;  State  ys.  Car-^ 
leton,  lb.  249;  Waters  vs.  State,  lb.  302;  Sheppard  vs.  State,  8  Gill,  289;  Mc- 
Cauley  vs.  State,  21  Md.  556.  As  to  summary  proceedings  against  collector 
and  his  sureties  under  Code,  Art.  81,  s.  70,  see  Sprigg  vs.  State,  54  Md.  469. 
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JaTorof  the  applicants,  such  sam  of  money  as  tbe  Court  considered 
that  law  aathorized,  within  the  period  fixed  for  laying  the  general 
levy  on  the  ooanty .  When  the  mandamus  was  applied  for,  that  period 
hadeh^psed,  and  that  was,  as  will  be  seen  by  the  Court's  opinion, 
the  ground  on  which  the  mandamua  was  refused. 

Ghise,  Gh.  J.  In  this  case  the  Court  are  not  satisfied  as  to  the 
oonstrnction  of  the  Act  of  Assemb  y ;  but  they  are  of  opinion  that  a 
mandamus  ought  not  to  issue.  The  Act  of  Assembly  directs  the 
money  to  be  levied  by  a  particular  day — this  is  a  special  authority, 
and  as  the  time  has  elapsed,  the  Court  think  it  would  be  improper 
to  order  the  mandamus,  as  the  Levy  Court  would  have  no  authority 
nnder  the  law  to  make  the  levy.  Even  if  the  levy  should  be  made, 
*and  the  collector  should  become  insolvent,  his  securities  ^^^ 
woold  be  discharged  upon  the  same  principle  that  the  securi-  ^^'■ 
ties  of  the  former  collector,  (Goldsmith,)  w^re  exonerat<ed  ( Vide  ante^ 
36.)  And  in  that  case  the  people  of  Anne  Arundel  County  might  be 
boithened  a  third  time  with  the  payment  of  the  claim  of  Messrs. 
EUicotts.  Mandamus  refused. 


GENEBAL  COUET,  OCTOBER  TBBM,  1802.      . 
Goldsmith's  Adm'r  vs.  Tilly. 

£^ery  ground  of  relief  in  equity  against  an  award,  is  equally  open  at  law^ 
on  motion,  in  a  summary  way.  (a) 

Misbehavior  of  the  arbitrator;  or  legal  objections  or  a  palpable  mistake  in 
law  or  fact,  apparent  on  the  face  of  an  award,  are  the  only  ground  for 
setting 'it  aside. 

Sblby  t».  Gibson,  note. 

An  award  set  aside  and  the  cause  re-instated,  where  the  original  arbitrators, 
after  reducing  the  evidence  to  writing  disagreed,  and  chose  a  third  per- 
son, to  whom  the  evidence  so  reduced  to  writing,  was  delivered,  and 
the  award  made;  and  it  not  appearing  that  the  i)arty,  against  whom  the 
award  was  made,  had  notice  of  the  time  of  meeting  of  the  new  arbitra- 
tor, nor  was  he  present. 

Debt  on  a  deputy  collector's  bond.  This  cause  was  at  a  prior  term 
referred  in  the  usual  manner  to  two  arbitrators,  with  authority,  if 
they  diflFered,  to  call  in  a  third  person.  The  arbitrators  did  differ, 
and  in  pursuance  of  the  terms  of  the  reference  chose  a  third  person. 
The  umpire,  and  one  of  the  original  arbitrators,  with  whom  he  agreed, 
returned  an  award,  in  which  they  stated  that  due  notice  had  been 


(a)  Approved  in  Roloson  vs.  Carson^  8  Md.  221,  and  cited  in  Woods  vs. 
Matehett,  47  Md.  890.  Of.  Hoioard  vs.  Warfleld,  4  H.  &  McH.  21,  note;  IHl- 
'OHi  VB.  i?M/i€r,  3  H.  &  McH.  78;  Dorsey  vs.  Jeoffray,  JWd,  81;  Oliver  vs. 
Heap,  2  H.  &  McH.  820,  note. 
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given  to  the  parties  of  the  time  and  place  of  meeting  of  the  arbitra- 
tors; and  that  differing  in  opinion,  they  chose  an  umpire,  who,  in  con- 
junction with  them,  after  having  first  considered  the  evidence 
adduced  by  the  parties,  who  were  present,  and  agreeiug  in  opinion 
respecting  the  same,  the  umpire  and  one  of  the  arbitrators,  awarded 
that  judgment  be  entered  for  the  plaintiff  against  the  defendant  for 
the  penalty  of  the  bond  on  which  the  action  was  brought,  and  costs; 
to  be  released  on  the  payment  of  a  certain  sum  of  money  with  inte- 
rest thereon,  &c.  and  costs. 

The  defendant,  by  his^counsel,  entered  a  caveat  on  the  award,  and 
assigned  the  following  reasons : 

1.  Because  the  umpire,  or  third'  person  called  in,  did  not  examine 
the  whole  matter,  in  dispute;  but  formed  his  opinion  from  a  partial 
consideration  of  the  subject. 

2.  Because  the  defendant  had  no  notice  of  the  meeting  of  the  two 
persons  who  have  signed  the  award. 

QA*>  *  ^'  Because*  the  arbitrators  acted  against  law  and  justice 
ooZ  jjj  allowing  to  the  plaintiff  against  the  defendant,  a  sum  of 
money,  illegally  directed  to  be  levied  by  the  Levy  Court  of  Anne 
Arundel  County. 

4.  Because  they  awarded  a  sum  of  money  to  the  plaintiff  against 
the  defendant  for  the  non-collection  of  an  illegal  assessment. 

6.  Because  there  evidently  appeared  nothing  due  from  the  defend- 
ant to  the  plaintiff,  unless  on  account  of  the  illegal  assessment 
directed  to  be  levied  by  the  Levy  Court  aforesaid. 

Johnson^  for  the  defendant,  contended  that  the  umpire  should  have 
investigated  the  whole  subject-matter,  and  that  he  could  not  proceed 
on  the  report  of  the  two  arbitrators  as  to  what  was  the  eyidence  in 
the  case.  That  he  could  not  award  partially.  Kyd  on  Awards^  63; 
Tillard  vs.  Fishery  3  Harr.  dt  McHen,  118.  That  notice  ought  to  have 
been  given  to  the  parties  by  the  umpire,  for  in  the  case  of  SeWy  vs. 
Oibson  in  this  Court,  (a)  the  award  was  set  aside  on  this  ground. 
Quynn  vs.  The  State,  ante  36. 


(a)  Selby  ts.  Oibson,  in  the  General  Court  at  May  Term,  1801.  It  was  an 
action  of  trespass,  which  by  consent  of  the  parties  was  referred  to  John 
Callahan  and  Nicholas  Harwood,  Esquires,  with  power,  in  case  of  disagree- 
ment, to  choose  a  third  person,  &c,  in  the  usual  manner.  At  May  Term, 
1800,  an  award  was  returned  and  signed  by  Nicholas  Harwood  and  James 
Disney,  in  the  following  words:  ''In  pursuance  of  the  above  order  of  refer- 
ence, we  hereby  certify  to  the  Judges  of  the  General  Court,  that  after  bewar- 
ing and  examining  the  evidences  of  both  plaintiff  and  defendant  in  the 
above  cause,  and  the  parties  being  present,  the  said  John  Callahan  /ind 
Nicholas  Harwood  could  not  agree,  but  differed  in  opinion;  and  in  virtue  of 
the  power  vested  in  them  by  the  order,  they  chose  the  subscriber,  James 
Disney,  as  a  third  person.  We,  Nicholas  Harwood  and  James  Disney,  after 
examining  the  evidence  aforesaid,  in  the  presence  of  Mr.  Callahan  one  of 
the  original  referees,  and  fully  considering  all  circumstances  in  the  case,  do 
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MarUnj  (Attorney-General,)  and  Shaaff^  for  the  plaintiff. 

•  Chase,  Ch.  J.  delivered  the  opinion  of  the  Court.  Every  qaa 
ground  of  relief  in  equity  against  an  award,  is  equally  open  *'^* 
in  this  Court,  upon  motion,  in  a  summary  way.    3  Burr.  1258,  9. 

The  Conrt  will  not  ent«r  at  all  into  the  merits  of  the  matter  referred 
to  arbitrators;  but  only  consider  such  legal  objections  as  appear  on 
the  face  of  the  award,  and  such  as  go  to  the  misbehavior  of  arbitra- 
tors.   2  Burr.  701 ;  Adj.  Ca.  109. 

A  palpable  mistake  in  law  or  fact,  is  good  cause  to  set  aside  an 
award,  if  it  is  apparent  on  the  face  of  the  award.  1  Vem.  157,  8 ; 
2  Vem.  705;  3  Atk.  644;  1  Atk.  U;  1  Ch.  Rep.  76;  Broicnl.  63;  Cro. 
BL904;lRol.Ab.251. 

The  Court  will  not  unravel  the  matter  and  examine  into  the  justice 
and  reasonableness  of  what  is  awarded.    1  Stra.  301 ;  Adj.  Ca.  105. 

Judgment  entered  on  the  award. 


award  that  the  defendant  John  Gibson,  pay  to  the  plaintiff,  Joseph  Selby, 
the  sum  of  fifty  pounds  current  money,  the  damages  by  us  awarded  in  the 
said  action  of  trespass,  and  the  costs  of  suit.  Given  under  our  hands  and 
seals  this  10th  of  June,  1800. " 

A  caveat  was  entered  by  the  defendant  against  the  award,  and  the  follow- 
iog reasons  were  assigned  why  judgment  should  not  be  entered  thereon: 

1.  Because  James  Disney,  the  third  person  said  to  be  chosen  by  the  original 
arbitrators,  never  heard  any  evidence  adduced  by  either  party,  and  joined 
in  the  said  award  without  any  testimony. 

2.  Because  after  the  appointment  of  the  said  James  Disney,  he,  together 
with  the  other  arbitrators,  or  one  of  them,  met  without  giving  any  notice  to 
the  defendant  of  the  time  of  meeting,  by  which  means  the  defendant  was 
deprived  of  an  opportunity  of  making  his  defence  before  the  said  James 
Disney. 

Messrs.  Callahan  and  Harwood  were  examined  as  witnesses  by  the  Court, 
and  it  was  proved- that  Mr.  Callahan,  as  one  of  the  arbitrators  with  Mr.  Har- 
wood, in  presence  of  the  i)arties,  reduced  to  writing  the  whole  of  the  evi- 
dence taken  before  them  while  they  acted  as  arbitrators;  that  on  their  dis- 
agreeing, they  chose  Mr.  Disney;  that  the  evidence,  thus  reduced  to  writing, 
was  delivered  to  Mr.  Disney;  that  Mr.  Harwood  and  Mr.  Disney  agreeing  in 
opinion,  made  the  award.  The  witnesses  were  not  certain  that  the  defend- 
ant had  a  knowledge  of  the  day  fixed  on  for  the  meeting  of  Mr.  Disney  with 
them  as  arbitrators;  they  think  the  defendant  said  he  had  additional  testi- 
mony, but  none  was  taken;  nor  did  the  defendant  attend  on  the  day  the 
award  was  made. 

The  Court  set  aside  the  award,  and  re-instated  the  cause. 

Key  and  Johnson,  for  the  plaintiff. 

Martin,  (Attorney-General,)  and  Shaaff,  for  the  defendant. 
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GENERAL  COURT,  OCTOBER  TERM,  1802. 

Stone  vs.  Raptee. 

The  defendant  may,  in  an  action  of  assumpsit  for  money  had  and  received, 
give  in  evidence  an  account  in  bar  without  pleading  it  in  discount  or 
filing  it.  (a) 

An  account  in  bar  or  set-off  is  inadmissible  in  evidence  in  an  action  of 
assumpsit  on  a  special  agreement,  (h) 

Assumpsit,  and  the  declaration  contained  two  counts,  one  for 
money  had  and  received,  and  the  other  on  a  special  agreement 
The  special  count  stated — ^That  on  the  22d  February,  1797,  the 
defendant  sold  to  the  plaintiflT  the  land  lying  in  Allegany  and  Wash- 
ington Counties,  which  he  the  defendant  had  purchased  of  Michael 
Bidenger,  supposed  to  contain  six  and  three-quarter  acres,  being  the 
same  land  on  which  the  mills  are  erected,  and  where  the  defendant 
then  resided^  that  the  defendant,  by  a  writing  under  his  hand  and 
seal,  obliged  himself  to  convey,  or  cause  to  be  conveyed  the  said 
land,  together  with  the  mills  and  improvement's,  unto  the  plaintiff 
in  fee  simple,  clear  of  incumbrances;  and  that  the  plaintiff  did  then, 
in  C/onsideration  thereof,  pay  to  the  defendant  295/.  2s.  .&d.  current 
money,  in  part  of  the  purchase  of  said  land  and  premises.  That  the 
defendant  had  not  conveyed  the  said  land,  &c.  according  to  the  said 
agreement.  The  *  breach  assigned  wa«  that  the  defendant  had 
^"^  not  paid  the  money  nor  conveyed  the  land,  &c.  The  defendant 
pleaded  non-assumpsitj  and  issue  was  joined.  The  case  came  on  for 
trial  at  the  last  term,  when — 

1.  The  plaintiff  offered  in  evidence  to  the  jury,  the  contract  re- 
ferred to  in  the  second  count  in  the  declaration,  and  that  he  had  paid 
to  the  defendant  the  sum  of  295/.  2s.  6d.  current  money  on  the  22d  of 
February,  1797,  on  account  of  the  property  mentioned  in  the  said 
contract,  and  that  the  defendant  had  no  title  to  the  said  property, 
and  had  not  conveyed  the  same  to  the  plaintiff. 

The  defendant  then  gave  evidence  to  the  jury,  that  he  had  served 
the  plaintiff'  as  a  manager  of  a  place  belonging  to  the  plaintiff,  three 
years,  and  that  his  services  were  reasonably  worth  £75  current  money 
per  year,  during  that  time;  and  that  he  had  advanced  divers  sums 
of  money  to  different  persons  for  work  and  labor  done  by  them  on 
the  property  of  the  plaintiff;  and  for  provisions  furnished  for  the 


(a)  A  set-off  must  be  specially  pleaded.  Burch  vs.  State^  4  G.  &  J.  441 ; 
Sangston  vs.  Maitland^  11  G.  &  J.  286.  But  when  the  abatement  in  the 
amount  claimed  by  the  plaintiff  grows  out  of,  and  forms  part  of,  the  con- 
tract in  which  the  claim  of  the  plaintiff  originated  then  a  plea  of  set-off  is 
unnecessary.     CarroU  vs.  Quynn^  13  Md.  879. 

(6)  But  see  Rev.  Code,  Art.  64,  sees.  74,  75;  Warfidd  vs.  Booths  83  Md.  63; 
Beall  vs.  Peatre,  12  Md.  550;  Abbott  vs.  Oatch,  18  Md.  814. 
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slaTes  and  stock  of  the  plaintiff,  on  his  said  place,  where  the  defend- 
ant was  manager.  Whereupon  the  plaintiff's  counsel  objected,  that 
no  sach  testimony  could  be  admitted,  the  defendant  not  having 
ideaded  the  same  in  discount,  nor  filed  an  account  in  bar,  and  referred 
the  Coort  to  the  Act  of  1785,  ch.  46,  s.  7. 

But  the  Court,  Chase,  Ch.  J.  and  Duyall,  J.  (Done,  J.  did  not 
attend,)  were  of  opinion,  that  the  same  was  proper  evidence  on  the 
ooant  for  money  had  and  received,  and  admitted  it  to  be  given  to 
the  jury.    They  cited  Moses  vs.  Mac/erlanj  2  Burr.  1010. 

A  juror  was  withdrawn,  (on  the  motion  of  the  counsel  of  the 
defendant  for  leave  to  amend,)  and  an  account  in  bar  was  filed,  and 
the  cause  continued  until  this  term,  when  a  jury  was  again  sworn. 

2.  Mason  for  the  defendant,  then  offered  in  evidence  the  account 
in  bar  which  he  had  filed  at  the  last  term. 

SSutaff,  for  the  plaintifi^  objected,  and  contended  that  this  was  not 
snch  an  action  to  which  the  defendant  could  plead  a  discount  in  bar, 
and  he  referred  to  the  Act  of  1785,  ch.  46,  s.  7,  and  ^Uspinasse,  243. 
He  *  admitted  the  deiendant  might  plead  a  set-off  to  the  first  q^^ 
coont,  and  that  filing  an  account  in  bar,  and  pleading  a  set-  ^^^ 
off,  were  the  same  thing;  but  that  to  the  second  count  a  set-off  could 
not  be  pleaded. 

The  Court,  Duvall  and  Done,  JJ.  (Chase,  Ch.  J.  absent,) 
decided,  that  the  account  in  bar  was  inadmissible  as  evidence  on 
the  second  count  in  the  declaration. 


GBNEBAL  COURT,  OCTOBER  TERM,  1802. 
Fbeston  vs.  Peeston. 

The  heir  at  law  of  a  deceased  joint  obligor  is  not  answerable  at  law  upon 
the  bond,  (a) 

Where  A.  the  princii>al  in  a  bond  died,  and  B.  the  surety  therein,  having 
been  compelled  to  pay  the  debt,  brought  an  action  of  assumpsit  against 
the  heir  of  A.  to  recover  back  the  money  so  paid,  it  was  held^  that  the 
defendant  could  not  be  held  liable,  unless  sued  ,as  heir,  and  unless  the 
declaration  set  forth  that  assets  had  come  into  his  hands  sufficient  to 
pay  the  debt,  and  that  he  had  expressly  promised  to  pay  it.  (6) 

• 

(a)  But,  under  Rev.  Code,  Art.  64,  sec.  51,  where  two  or  more  persons  are 
jointly  bouDd  by  bond,  note,  &c.  and  one  or  more  of  such  persons  shall  die, 
his  or  their  executors  and  heirs  shall  be  bound  in  the  same  manner,  and  to 
the  same  extent,  as  if  the  person  so  dying,  had  been  bound  severally  as  well 
as  jointly. 

{h)  Cited  in  Gist  vs.  Cockey^  7  H.  A;  J.  140.  See  Hammond  vs.  Gaither^  3 
H,  &  McH.  148,  note;  Warfidd  vs.  Owens ^  4  Gill,  364.  A  judgment  against 
15  1  H.  &  J. 
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Assumpsit  for  money  had  and  received,  paid,  laid  out  and  ex- 
pended, and  lent  and  advanced,  and  on  an  insimul  computassiL  The 
general  issue  was  pleaded. 

The  plaintiff,  to  support  the  issue  on  his  part,  read  to  the  jury  a 
joint  bond,  executed  on  the  19th  of  September,  1782,  by  one  Martin 
Preston,  and  himself  as  surety  for  the  said  Martin,  to  Dennis  Bond, 
for  the  sum  of  33^  13s.  4d.;  also  a  judgment  by  confession  rendered 
upon  that  bond  in  Harford  County  Court  in  August,  1797,  in  favor 
of  the  obligee,  against  him  the  plaintiff,  as  the  surviving  obligor— 
the  said  Martin  being  dead.  He  also  read  in  evidence,  a  receipt 
dated  the  Ist  of  August,  1798,  given  by  the  assignee  of  the  obligee 
for  the  debt  and  costs  recovered  by  the  judgment.  He  also  proved, 
that  |Martin  Preston  died  intestate  in  the  3'ear  1787,  and  that  the 
defendant  is  his  son  and  heir  at  law;  that  lands  in  fee  simple,  to  an 
^  *  amount  greatly  exceeding  the  claim  in  this  action,  descended 
•"' •    to  him,  and  that  he  is  in  possession  of  the  same. 

The  defendant,  to  prove  that  Martin  Preston  left  personal  estate 
to  the  amount  ^^  ^200,  read  in  evidence  the  inventory  of  said  estate, 
made  by  his  administratrix  on  the  27th  of  January,  1789,  and  a  cer- 
tificate of  the  Register  of  Wills  of  Harford  County,  shewing  that 
the  administratrix  had  settled  no  account  with  the  Orphans'  Court, 
or  returned  any  accounts  paid  by  her  as  administratrix. 

The  defendant  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  unless  there  was  an  express  promise  by  the 
defendant  to  pay  the  debt,  he  was  not  answerable',  and  that  the 
plaintiff  could  not  otherwise  recover. 

^^^  Key^  for  the  defendant.  •  An  action,  for  money  had  and 
ooci  received,  against  an  heir,  cannot  be  supported  unless  he  has 
expressly  promised  to  pay  the  money.  The  law  raises  no  promises. 
Moses  \%.McFerlan^  2  Burr.  1005;  2  Blk.  Rep.  219;  Esp.^]  Cowp.290. 
Johnson  and  Stephen^  for  the  plaintiff.  The  obligee  in  a  bond  may  sue 
either  the  heir  or  executor.  The  real  and  personal  estate  are  equally 
responsible.  Esp.  218.  It  is  true  the  personal  estate  shall  be  tried 
first  in  equity;  but  at  law  there  is  no  distinction.  There  is  no  dis- 
crimination in  a  common  law  jurisdiction  in  favor  of  the  realty,  to 
the  disadvantage  of  the  personalty.    2  Atk.  426. 

DuvALL,  J.  (Chase,  Ch.  J.  absent.  Done,  J.  concurred.)  Under 
all  the  circumstances  of  this  case,  the  Court  think  there  is  no  doubt 
upon  the  subject. 

On  the  death  of  Martin  Preston,  it  being  a  joint  bond,  the  debt 
Q>yn  s^^vived  upon  Bernard  Preston,  and  *  no  action  at  law  can  be 
**  •  ^  maintained  upon  the  bond  against  the  heir  of  Martin  Preston: 


an  administrator  is  not  competent  eyidence  as  against  real  estate  in  the 
hands  of  an  heir  at  law.  T(A>ler  vs.  Castle,  22  Md.  102;  Gaither  vs.  Wdch,  8 
G.  &  J.  250. 
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And  the  heir  cannot  possibly  be  answerable  unless  sued  as  heir,  and 
unless  he  had  promised  to  pay  the  debt.  This  is  a  suit  against  him 
without  stating  that  he  is  heir;  without  stating  that  assets  had 
come  to  his  hands,  and  without  stating  an  express  promise  to  pay. 

Plaintiff  non-suited. 


COURT  OF  APPEALS,  NOV.  TERM,  1802. 
Gabretson  vs.  Cole. 

If  a  patent  be  obtained  fraudulently,  or  contrary  to  the  rules  of  the  land 
office,  it  is  voidable  or  void  in  a  Court  of  law,  as  well  as  in  a  Ck>urt  of 
eqnity— and  if  suit  be  first  brought  at  law,  in  which  the  validity  of  such 
patent  might  be  tried,  equity  will  not  afterwards  interfere,  (a) 

Where  a  Ck)urt  of  equity  decrees  a  conveyance  from  the  defendant  to  the 
complainant,  and  on  the  service  of  a  copy  of  the  decree,  under  seal,  with 
the  tender  of  a  deed  in  pursuance  of  the  decree,  the  defendant  refuses 
to  deliver  up  possession,  and  to  execute  the  deed,  a  writ  of  injunction 
to  compel  delivery  of  the  possession,  may  be  issued. 

Form  of  such  writ. 

If  that  writ  be  not  obeyed,  the  Court  will  grant  an  habere  facias  posses- 

sionem.  (b) 
Fonn  of  such  writ. 
The  canse  re-instated,  after  having  been  decided,  in  pursuance  of  an  Act  of 

Assembly  authorizing  the  same  to  be  done,  (c) 

In  the  trial  of  an  action  of  ejectment,  either  party  may  avail  himself  of 
equitable  circumstances  in  his  case  to  prevent  the  relation  of  a  grant  to 
the  certificate  of  survey,  if  such  circumstances  exist;  and  whether  there 
are  such  circumstances  or  not,  it  is  competent  for  a  Court  of  law  to  de- 
cide, (d) 

Appeax,  from  a  decree  of  the  Court  of  Chancery,  in  favor  of  the 
HX)mplainant  in  that  Court.    The  bill  stated  that  Cole,  (the  appellee,) 


(o)  But  see  Cook  vs.  CarroU^  6  Md.  104,  contra. 

{b)  In  Morrill  vs.  Oelston,  82  Md.  120,  the  Court  said  that  although  the 
reporters  style  the  writ  in  the  case  in  the  text,  a  writ  of  hab.  fac.  poss.  it  is 
not  so  called  by  the  Chancellor,  nor  is  it  so  in  fact.  As  to  when  a  writ  of 
^obere  facias  possessionem  may  be  issued,  and  as  to  the  practice  thereunder 
in  equity,  see  Rev.  Code,  Art.  64,  sec.  145;  Harn/nian  vs.  Starr ^  58  Md.  68; 
Sehaefer  vs.  Amicable,  58  Md.  83;  Nutwell  vs.  Nutwell,  47  Md.  85. 

(c)  In  Darsey  vs.  Dorsey,  87  Md.  75,  it  is  said  that  the  Act  referred  to  in 
the  case  in  the  text  was  passed  under  peculiar  circumstances,  and  it  did  not 
appear  that  any  question  was  made  or  argued  touching  its  constitutionality; 
^d  it  was  signified  that  in  the  opinion  of  the  Court,  the  Act  of  1872,  c.  310, 
whereby  the  Court  of  Appeals  was  authorized  to  re-open  certain  cases  which 
had  been  previously  decided,  was  an  usurpation  by  the  Legislature  of  judi- 
<^  power  within  the  purview  of  the  8th  Article  of  the  Bill  of  Rights. 

(d)8ee  Garretson  vs.  Cole,  2  H.  &  McH.  305,  note;  Kelly  vs.  Oreenftdd^ 
^Wd,  72;  Howard  vs.  Cromioell,  4  H.  &  McH.  208;  Peter  vs.  Mains,  lb.  271. 
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on  the  12th  of  February,  1771,  obtained  a  common  warrant  liom  the 
land  office  tor  60  acres  of  land,  and  paid  the  caution  money  on  it. 
That  within  five  days  from  the  date  of  the  warrant,  he  took  it  to 
the  surveyor  of  Baltimore  County,  (to  whom  it  was  directed,)  and 
had  it  located  on  certain  vacant  land  in  that  county,  which  the 
appellee  had  first  discovered,  adjoining  Grindall  and  Taylor's  Addi- 
tion, and  that  the  surveyor  endorsed  that  location  on  the  warrant, 
and  also  entered  it  in  his  book,  but  that  both  the  warrant  and  the 
book,  were  either  mislaid  or  lost.    That  this  warrant  was  renewed 
from  time  to  time,  according  to  the  rules  of  the  land  office,  until  the 
8th  of  January,  1773,  when  it  was  executed,  and  a  certificate  thereof 
returned,  calling  the  land  Cole's  Discovery,  and  stating  it  to  contaiDi 
310  acres,  and  that  a  patent  for  the  same  issued  to  the  appellee 
on  the  10th  of  April,  1775.    That  Garretson,  (the  appellant,)  having 
been  informed  by  one  of  the  deputy  surveyors  of  the  county  afore^ 
said,  of  the  vacancy  which  the  appellee  had,  as  above  stated,  dis- 
covered, did,  on  the  10th  of  May,  1771,  get  a  special  warrant  for  <me 
hundred  acre^  of  vacant  land  lying  in  Anne  Arundel  County,  which 
had  been  long  before  granted  to  one  John  M'Donald,  renewed  in  his, 
*  (the  appellant's)  name,  with  liberty  to  execute  it  on  the 
^  •  ■'■   same  quantity  of  vacant  land  in  Baltimore  County,  adjoining 
Sheredine's  Discovery,  Mount  Boyal  and  Grindall.    That  he  had  this 
warrant  executed,  and  certificate  thereof  returned,  dated  the  17th 
of.  June,  1772,  calling  the  land  The  Silent  Cyphers  of  Africa,  and 
making  it  contain  665  acres.    That  this  warrant  was  not  executed, 
according  to  its  express  directions,  on  vacant  land  adjoining  the 
tracts  called  Sheredine's  Discovery,  Mount  lioyal  and  Grindall,  but 
that  elder  tracts  were  crossed,  and  vacant  land  included  by  it,  which 
did  not  lie  adjoining  these  three  tracts,  taking  in,  in  this  way,  all 
the  vacancy  embraced  by  the  appellee's  certificate,  except  about  111 
acres.    That  the  appellant's  certificate  was,  by  this  fraud,  and  that 
of  the  deputy  sui-veyor  before  mentioned,  dated  prior  to  the  appel- 
lee's.   That  the  appellee  was  entitled  to  a  preference,  because  his  war- 
rant was  located,  (as  he  before  stated,)  by  the  endorsement  and 
entry  thereof  in  the  surveyor's  book,  both  of  which  were  anterior  to 
the  actual  date  of  the  appellant's  certificate ;  and  because  also  the 
warrant  of  the  appellee  was  executed  according  to  the  rules  of  the 
land  office,  and  that  of  the  appellant  in  opposition  to  them ;  hot 
more  especially,  because  the  vacancy  included  in  the  appellee's 
certificate  could  not  have  been  correctly  included  in  the  certificate 
of  the  appellant,  as  it  did  not  adjoin  the  three  tracts  which  his  war- 
rant called  for.    That  in  consequence  of  these  facts,  the  appellee 
caveated  the  appellant's  certificate,  on  the  22d  of  January,  1773. 
which  caveat  was  never  heard  by  the  Judges  of  the  L«and  Office,  in 
consequence  of  the  fraud  and  contrivance  of  the  appellant,  who  on 
the  6th  of  November,  1775,  petitioned  said  Judges  for  a  dismissal  of 
such  caveat,  stating  that  the  appellee  had  removed  out  of  the  State 


GAEEBTSON  vs.  COLE,— 1  H.  &  J.  229 

to  a  place  called  Juniata,  a  great  distance  from  this  State,  with  an 
intention  to  reside  there,  in  conseqaence  of  which  the  caveat  wa8 
dismissed,  and  a  patent  issued  to  the  appellant  on  his  said  certifi- 
cate.   That  the  appellee  however  never  did  remove  away,  but  was 
living  on  the  said  land  at  the  date  of  this  petition  *  which    q.^^ 
was  known  also  to  the  appellant.    That  according  to  the   ^''^ 
practice  of  the  land  office  at  that  time,  a  caveat  could  not  be  dis- 
missed but  after  a  hearing  or  notice  to  the  parties,  and  their  neglect- 
ing to  attend.    That  the  appellant  having  thus  obtained  a  patent, 
brought  an  action  of  ejectment  in  the  General  Court  against  the 
appellee,  for  the  said  land,  and  got  judgment  thereon  against  him, 
that  Court  being  of  opinion  that  the  appellant  had  the  legal  title 
from  his  certificate's  being  older,  his  patent  having  relation  back  to 
the  date  of  the  certificate.    2  ih  d;  McH.  459.    That  execution  was 
had  on  this  judgment  against  the  appellee  ibr  the  costs,  which  he 
wonld  have  to  pay,  and  possession  given  of  the  said  land  to  the 
appellant.    All  of  which  doings  of  the  appellant,  and  his  confede- 
rates, are  stated  to  have  been  contrary  to  equity  and  good  con- 
science, and  the  bill  therefore  prayed  for  the  usual  process  against 
the  appellant,  and  that  he  might  be  compelled  to  convey  to  the 
appellee  all  the  land  included  in  the  certificate  of  The  Silent  Cyphers 
of  AMca,  which  was  embraced  by  the  appellee's  certificate  of  Cole's 
Discovery,  concluding  with  a  prayer  for  general  relief,  &c. 

The  appellant's  answer  denied  all  the  fraud  charged  by  the  bill, 
and  stated  that  he  got  M'Donald's  warrant  assigned  to  him  for  a 
valuable  consideration.    That  his  certificate  had  not  been  antedated 
by  his  contrivance,  or  that  of  the  deputy  surveyor,  but  bore  date  on 
the  day  it  was  executed,  as  it  ought  to  have  done.    It  admitted  that 
the  caveat  stated  by  the  bill  had  been  put  in  by  the  appellee  against 
the  appellant's  certificate,  and  that  it  had  been  dismissed  on  the 
petition  stating  the  facts  mentioned  by  the  biU,  but  denied  that  the 
appellant  had  any  kpowledge  of  that  petition,  or  gave  his  consent 
to  its  being  filed  as  it  was.    It  also  admitted,  that  the  facts  stated 
in  that  petition  were  untrue.    That  the  petition  must  have  been  filed 
by  one  Cox,  who  acted  as  the  appellant's  agent,  having  been  spoken 
to  by  him  for  that  purpose  when  he  wa^  going  to  Annapolis,  but 
that  he  gave  him  no  other  instructions  than  to  get  the  caveat  dis- 
missed.   It  denied  that  any  other  vacancy  *  was  included  by   ^^^ 
the  certificate  of  The  Silent  Cyphers  of  Africa,  than  lay  **  •  3 
adjoining  the  tract  called  Grindall,  one  of  the  tr^ts  called  for 
by  the  warranty  and  stated,  that  if  there  was,  it  could  not  injure 
the  appellant's  title  to  that  which  did  lay  adjoining  those  tracts.    It 
also  admitted  the  judgment  in  the  General  Court,  and  the  execution 
on  it,  and  the  delivery  of  possession,  &c.  as  stated  in  the  bill,  and 
^concluded  with  a  prayer  to  be  dismissed,  &c.  with  costs. 

The  proof  taken  under  a  commission  in  the  cause,  was  the  sur- 
veyor's deposition,  stating  that  he  thought  that  alK)ut  22  or  23  years 
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on  the  12th  of  February,  1771,  obtained  a  common  warrant  from  the 
land  ofSce  for  60  acres  of  land,  and  paid  the  caution  money  on  it. 
That  within  five  days  from  the  date  of  the  warrant,  he  took  it  to 
the  surveyor  of  Baltimore  County,  (to  whom  it  was  directed,)  and 
had  it  located  on  certain  vacant  land  in  that  county,  which  the 
appellee  had  first  discovered,  adjoining  Grindall  and  Taylor^s  Addi- 
tion, and  that  the  surveyor  endorsed  that  location  on  the  warrant, 
and  also  entered  it  in  his  book,  but  that  both  the  warrant  and  the 
book,  were  either  mislaid  or  lost.  That  this  warrant  was  renewed 
from  time  to  time,  according  to  the  rules  of  the  land  office,  until  the 
8th  of  January,  1773,  when  it  was  executed,  and  a  certificate  thereof 
returned,  calling  the  land  Cole's  Discovery,  and  stating  it  to  contain 
310  acres,  and  that  a  patent  for  the  same  issued  to  the  appellee 
on  the  10th  of  April,  1775.  That  Garretson,  (the  appellant,)  having 
been  informed  by  one  of  the  deputy  surveyors  of  the  county  afore- 
said, of  the  vacancy  which  the  appellee -had,  as  above  stated,  dis- 
covered, did,  on  the  10th  of  May,  1771,  get  a  special  warrant  for  one 
hundred  acres  of  vacant  land  lying  in  Anne  Arundel  County,  which 
had  been  long  before  granted  to  one  John  M'Donald,  renewed  in  his, 
*  (*^®  appellant's)  name,  with  liberty  to  execute  it  on  the 
^*  ■'■  same  quantity  of  vacant  land  in  Baltimore  County,  adjoining 
Sheredine's  Discovery,  Mount  Royal  and  Grindall.  That  he  had  this 
warrant  executed,  and  certificate  thereof  returned,  dated  the  17th 
of.  June,  1772,  calling  the  land  The  Silent  Cyphers  of  Africa,  and 
making  it  contain  665  acres.  That  this  warrant  was  not  executed^ 
according  to  its  express  directions,  on  vacant  land  adjoining  the 
tracts  called  Sheredine's  Discovery,  Mount  Royal  and  Grindall,  but 
that  elder  tracts  were  crossed,  and  vacant  land  included  by  it,  which 
did  not  lie  adjoining  these  three  tracts,  taking  in,  in  this  way,  all 
the  vacancy  embraced  by  the  appellee's  certificate,  except  about  111 
acres.  That  the  appellant's  certificate  was,  by  this  fraud,  and  that 
of  the  deputy  surveyor  before  mentioned,  dated  prior  to  the  appel- 
lee's. That  the  appellee  was  entitled  to  a  preference,  because  his  war- 
rant was  located,  (as  he  before  stated,)  by  the  endorsement  and 
entry  thereof  in  the  surveyor's  book,  both  of  which  were  anterior  to 
the  actual  dat«  of  the  appellant's  certificate;  and  because  also  the 
warrant  of  the  appellee  was  execjuted  according  to  the  rules  of  the 
land  office,  and  that  of  the  appellant  in  opposition  to  them ;  but 
more  especially,  because  the  vacancy  included  in  the  appellee's 
certificate  could  not  have  been  correctly  included  in  the  certificate 
of  the  appellant,  as  it  did  not  adjoin  the  three  tracts  which  his  war- 
rant called  for.  That  in  consequence  of  these  facts,  the  appellee 
caveated  the  appellant's  certificate,  on  the  22d  of  January,  1773, 
which  caveat  was  never  heard  by  the  Judges  of  the  Land  Office,  in 
consequence  of  the  fraud  and  contrivance  of  the  appellant,  who  on 
the  6th  of  November,  1775,  petitioned  said  Judges  for  a  dismissal  of 
such  caveat,  stating  that  the  appellee  had  removed  out  of  the  State 
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to  a  place  called  Juniata,  a  great  distance  from  this  State,  with  an 
intentioo  to  reside  there,  in  consequence  of  which  the  caveat  was 
dismissed,  and  a  patent  issued  to  the  appellant  on  his  said  certifL- 
cate.    That  the  appellee  however  never  did  remove  away,  but  was 
living  on  the  said  land  at  the  date  of  this  petition  *  which    0,^^ 
was  known  also  to  the  appellant.    That  according  to  the   ^''^ 
practice  of  the  land  office  at  that  time,  a  caveat  could  not  be  dis- 
missed but  after  a  hearing  or  notice  to  the  parties,  and  their  neglect- 
ing to  attend.    That  the  appellant  having  thus  obtained  a  patent, 
brought  an  action  of  ejectment  in  the  General  Court  against  the 
appellee,  for  the  said  land,  and  got  judgment  thereon  against  him, 
that  Court  being  of  opinion  that  the  appellant  had  the  legal  title 
from  his  certificate's  being  older,  his  patent  having  relation  back  to 
the  date  of  the  certificate.    2  i£.  d;  McH.  459.    That  execution  was 
had  on  this  judgment  against  the  appellee  tor  the  costs,  which  he 
woold  have  to  pay,  and  possession  given  of  the  said  land  to  the 
appellant.    All  of  which  doings  of  the  appellant,  and  his  confede- 
rates, are  stated  to  have  been  contrary  to  equity  and  good  con- 
science, and  the  bill  therefore  prayed  for  the  usual  process  against 
the  appellant,  and  that  be  might  be  compeUed  to  convey  to  the 
appellee  all  the  land  included  in  the  certificate  of  The  Silent  Cyphers 
of  Africa,  which  was  embraced  by  the  appellee's  certificate  of  Cole's 
Discovery,  concluding  with  a  prayer  for  general  relief,  &c. 

The  appellant's  answer  denied  all  the  fraud  charged  by  the  bill, 
and  stated  that  he  got  M'Donald's  warrant  assigned  to  him  ibr  a 
valuable  consideration.  That  his  certificate  had  not  been  antedated 
by  his  contrivance,  or  that  of  the  deputy  surveyor,  but  bore  date  on 
the  day  it  was  executed,  as  it  ought  to  have  done.  It  admitted  that 
the  caveat  stated  by  the  bill  had  been  put  in  by  the  appellee  against 
the  appellant's  certificate,  and  that  it  had  been  dismissed  on  the 
petition  stating  the  facts  mentioned  by  the  biU,  but  denied  that  the 
appellant  had  any  knowledge  of  that  petition,  or  gave  his  consent 
to  its  being  filed  as  it  was.  It  also  admitted,  that  the  facts  stated 
in  that  petition  were  untrue.  That  the  petition  must  have  been  filed 
by  one  Cox,  who  acted  as  the  appellant's  agent,  having  been  spoken 
to  by  him  for  that  purpose  when  he  was  going  to  Annapolis,  but 
that  he  gave  him  no  other  Instructions  than  to  get  the  caveat  dis- 
missed. It  denied  that  any  other  vacancy  •  was  included  by  ^^^ 
the  certificate  of  The  Silent  Cyphers  of  Africa,  than  lay  ^  •  ^ 
adjoining  the  tract  called  Grindall,  one  of  the  tr^ts  called  for 
by  the  warrant;  and  stated,  that  if  there  was,  it  could  not  injure 
the  appellant's  title  to  that  which  did  lay  adjoining  those  tracts.  It 
also  admitted  the  judgment  in  the  General  Court,  and  the  execution 
on  it,  and  the  delivery  of  possession,  &c.  as  stated  in  the  bill,  and 
concluded  with  a  prayer  to  be  dismissed,  &c.  with  costs. 

The  proof  taken  under  a  commission  in  the  cause,  was  the  sur- 
veyor's deposition,  stating  that  he  thought  that  about  22  or  23  years 
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back,  he  had  made  an  entry  on  Cole's  warrant,  of  its  location,  as 
stated  in  the  bill,  or  in  a  book  kept  by  him  for  that  purpose,  bat 
that  he  burnt  many  papers  supposed  by  him,  at  the  time,  to  have 
been  useless,  amongst  which  he  thought  it  likely  was  this  warrant 
and  book.  He  also  stated,  that  the  appellant's  warrant  was  exe- 
cuted by  his  deputy ;  and  several  other  facts  not  necessary  to  the 
understanding  of  -the  points  decided  by  the  Court,  and  which  are 
therefore  omitted  to  be  stated  by  the  Eeporters. 

Hanson,  C.  At  February  Term,  1797,  passed  the  following  de- 
cree, viz. 

The  said  causes  standing  ready  for  hearing,  and  being  submitted 
on  the  written  arguments  of  the  counsel  on  each  side,  the  bill, 
answer,  depositions,  exhibits,  arguments,  and  all  other  proceedings, 
were  by  the  Chancellor  read  and  considered. 

The  case  appears  to  be  thus : — Under  the  old  government  each  of 
the  parties  obtained  a  patent  in  which  the  land  in  dispute  is  in- 
cluded. Each  of  the  surveys,  on  which  those  patents  issued,  if  prop- 
erly made,  was  authorized  by  warrant;  although  neither  of  them 
was  made  under  a  special  warrant  designating  the  land,  nor  does 
there  appear  to  have  been  any  locations  giving  a.  title  to  the  said 
land  before  the  survey  was  actually  made. 

Oarretson  had  the  elder  survey.  Cole  the  elder  patent;  and  accord- 
ing to  an  established  doctrine  at  law,  Garretson's  title  prevailed  over 
Cole's.  Cole  therefore  applies  to  this  Court  for  a  decree,  either  to 
Q«V/i  ^*^*^  *  Garretson's  patent,  or  to  compel  him  to  convey:  and 
•*  •  ^  the  grounds  of  his  application,  supported  by  the  proofs,  are 
as  follows : 

Garretson's  survey  violated  the  fixed  rules  of  the  land  office  in 
running  through  and  taking  part  6f  a  patented  tract,  and  by  includ- 
ing two  distinct  pieces  of  vacancy,  between  which  run  the  said  part 
of  a  patented  tract ;  the  second  piece  of  vacapoy  was  afterwards 
comprehended  in  Cole's  survey;  and  Cole  therefore  caveated  Garret- 
son's certificate. 

By  the  uniform  practice  of  the  land  office  no  caveat  could  be  dis- 
missed without  hearing,  or  at  least  giving  the  caveator  an  opportunity 
of  being  heard;  provided  he  could  be  served  with  notice  of  hearing. 
Instead  of  taking  measures  to  have  Cole's  caveat  fairly  heard,  Oar- 
retson, or  some  person  in  his  behalf,  preferred  a  petition  to  the 
Judges,  suggesting  that  Cole  had  removed  a  vast  distance  from  the 
Province;  and  as  there  was  no  probability  of  his  return,  the  petition 
prayed  a  dismission  of  his  caveat,  and  a  patent  on  Garretson's  cer- 
tificate. The  caveat  was  dismissed,  and  a  patent  was  issued  with- 
out the  Judges  requiring  any  proof  of  the  suggestion,  which  on  a  fair 
investigation  would  have  turned  out  altogether  untrue  and  groand* 
less. 
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The  object  then  of  Cole's  applicatioD  to  this  Court  is  to  be  placed, 
in  effect,  in  the  situation,  in  which  he  would  have  been,  after  a  full 
and  impartial  hearing  before  the  Judges  of  the  Land  Office. 

From  the  beginning  of  the  Court  of  Chancery  it  has  exercised  its 
jurisdiction  in  relieving  against  fraud  and  imposition ;  and  no  instance 
can  be  shewn,  where  it  has  refused  its  aid  to  prevent  the  person  .who 
has  practiced  fraud  or  imposition  from  depriving  another  thereby  of 
his  right.  If  the  agency  of  a  third  person  could  avail  him  in  whose 
favor  a  fra^pd  is  practised,  it  is  probable  that  such  agency  would 
always  be  procured;  and  therefore  this  Court  will  not  distinguish 
between  that  which  is  perpetrated  by  a  man  on  his  own  account, 
and  that  which  he  does  in  behalf  of  another. 

•  The  bare  statement  of  the  circumstances  of  this  case,  and  ^^^m 
of  the  principles  of  this  tribunal,  will  perhaps  point  out  on  *•  •  ^ 
which  side  the  decision  must  be  given. 

It  has  been  insisted  on  Oarretson's  part,  that  under  a  positive 
regulation  prescribed  by  the  Lord  Proprietary  to  his  Judges,  he  was 
entitled,  from  the  lapse  of  time,  to  a  dismission  of  the  caveat,  with- 
out suggesting  more  than  appeared  on  the  records  of  the  office;  and 
that  therefore  the  false  suggestion  ought  to  have  no  effect  here.  It 
is  however  certain,  that  as  the  Judges  never  adopted  or  obeyed  a 
regulation  which  appeared  injudicious  and  unreasonable,  Garretson 
would  not  have  obtained  a  dismission  of  the  caveat,  had  he  grounded 
his  application  solely  on  the  regulation  and  lapse  of  time.  It  was 
unquestionably  the  suggestion  alone  by  which  he  obtained  a  grant 
prevailing  at  law  against  Cole's  grant  for  land,  to  which  Oarretson 
never  had  an  equitable  title.  If  indeed  he  had,  the  Chancellor  might 
properly  say  to  Cole — "It  may  be  true  that  Garretson  has  prevailed 
against  you  by  a  suggestion  of  falsehood,  but  on  the  other  hand  you 
had,  against  conscience,  endeavored  to  deprive  him  of  that  to  which 
he  was  honestly  entitled.  Let  matters  then  remain  as  they  are, 
neither  you  nor  any  other  man  will  ever  induce  this  tribunal  to 
interfere  for  the  purpose  of  permitting  strict  rules  of  office,  or  rigid 
law  to  defeat  equity." 

It  has  been  urged  too,  that  Garretson  had  surveyed  under  a  proper 
warrant,  and  more  than  paid  for  that  vacant  land  which  was  grant- 
able  to  the  first  i)erson  surveying  it,  or  in  any  manner  locating  it 
properly  for  making  a  survey;  and  which  had  not  been  surveyed 
or  located  for  any  other  person,  he  had  a  clear  equitable  title  at  the 
time  of  Cole's  survey;  and  that  if  Cole  could  have  succeeded  on  a 
hearing  of  his  caveat,  he  must  have  been  indebted  to  a  rigorous 
unmeaning  regulation,  against  the  plain  dictates  of  justice.  But 
everything  is  not  here  stated.  Everyman  applying  for  a  warrant  to 
secure  land,  knew,  or  ought  to  know,  that,  agreeably  to  the  conditions 
of  *  plantations,  or  the  terms  of  the  office,  a  grant  would  not  oiy^ 
be  issued  on  a  certificate,  which  either  comprehended  land  *• '^ 
before  granted  or  contained  two  distinct  tracts.    The  very  warrant 
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itself  prohibited  the  ranaing  into  an  elder  tract — and  there  were 
substantial  reasons  for  adhering  to  the  rale,  directing  only  one  tract 
in  a  grant.  On  its  appearing  to  the  Judges  that  the  rule  had  been 
violated,  the^'  either  vacated  the  certificate,  or  ordered  it  to  be  cor- 
rected by  excluding  the  elder  grant,  or  that  piece  of  vacancy  which 
was  'Unconnected  with  or  not  contiguous  to  the  beginning  of  the 
survey. 

It  is  probable  that  many  grants  have  issued  on  certificates  like 
Garretson's,  where  the  violation  of  the  conditions  neither  appeared 
on  the  face  of  the  certificate  or  plot,  nor  was  otherwise  shewn.  But 
whoever  obtained  such  a  grant,  succeeded  against  what  may  be 
termed  his  contract  with  the  Proprietary ;  and  it  is  by  no  means 
clear  that  if  it  had  been  an  object,  the  grant  might  riot  be  vacated. 
However,  the  question  is  not  material  to  this  cause.  Incontroverti- 
ble it  is,  that  when  Cole  made  his  survey,  comprehending  land, 
which  he  knew  to  have  been  already  surveyed  for  Garretson,  Gar- 
retson  had  neither  a  legal  nor  equitable  right.  Garretson's  survey, 
as  to  that  land,  was  an  imposition  on  the  Proprietary;  and  although 
on  account  of  its  fair  appearance,  it  was  not  absolutely  void,  it  was 
liable  to  be  so  construed,  on  shewing  the  violation  of  the  rule.  In 
short,  there  had  been  nothing  done  on  the  part  of  the  Proprietary 
by  way  of  contract,  that  Garretson  should  have  the  land.  On  the 
contrary,  the  Proprietary  by  his  regulations,  had  declared  that  he 
would  not  grant  the  land  on  that  survey  made  by  Garretson.  When 
Garretson  had  paid  the  caution  money,  the  agent  did  not  receive 
it,  as  money  paid  for  two  distinct  pieces  of  vacancy,  and  a  parcel 
of  land  before  granted.  The  agent  received  it  as  money  paid  for  one 
entire  piece,  which  might  be  granted  agreeably  to  the  regulations — 
and  Garretson's  certificate  had  told  him  that  it  was  one  entire  tract. 
How  then  can  Garretson  possibly  be  supposed  to  have  had  any  just 
^^^  *  title  whatever  or  even  an  incipient  title  at  the  time  of  Cole's 
**•  •    survey! 

Upon  the  whole,  it  is  this  25th  day  of  March,  1797,  by  Alexandkr 
CoNTEE  Hanson,  Chancellor,  and  by  the  authority  of  this  Court,  ad- 
judged, ordered  and  decreed,  that  the  injunction  heretofore  issued  in 
this  cause  be  and  it  is  hereby  declared  to  be  perpetual,  and  that  the 
defendant.  Job  Garretson,  by  a  good  deed,  to  be  acknowledged  and 
recorded  agreeably  to  law,  give,  grant,  bargain  and  sell,  release  and 
confirm,  unto  the  complainant,  Richard  Cole,  and  his  heirs,  all  that 
part  of  the  tract  of  land  in  Ba  timore  County  called  The  Silent 
Cyphers  of  Africa,  or  The  Silent  Zephyrs  of  Africa,  which  is  con- 
tained within  the  lines  of  a  tract  of  land  called  Cole's  Discovery;  to 
have  and  to  hold  the  said  land  to  him  the  said  Eichard  Cole,  and  his 
heirs,  to  the  use  of  the  said  Eichard  Cole,  and  his  heirs  only. 

It  is  further  decreed,  that  each  of  the  parties  to  this  cause  bear 
his  own  costs  in  this  Court. 
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From  this  decree,  Garretson  appealed  to  this  Court,  and  at  Jane 
Term,  1799,  the  decree  was  entered  affirmed  with  costs. 

After  this  affirmance  Cole,  on  the  19th  of  September^  1799,  exhi- 
bited his  petition  to  the  Chancellor,  stating  the  decree,  and  that 
Garretson  had  been  served  with  a  copy  thereof  under  seal,  and  re- 
quired to  execute  the  deed  exhibited,  and  to  comply  with  the  terms 
of  the  decree,  and  praying  an  attachment  of  contempt  against  Gar- 
retson for  his  non-compliance  with  and  disobedience  of  the  decree. 

The  Chancellor,  on  the  same  day,  having  considered  the  petition, 
and  affidavit  having  been  made  to  his  satisfaction  of  the  service  of 
a  copy  under  the  Great  Seal  of  the  Stat«,  of  the  decree  as  stated  in 
the  said  petition,  and  of  the  refusal  and  neglect  or  delay  of  Garret- 
son to  obey,  fulfil,  and  perform  the  same,  did  adjudge  and  order,  that 
attachment,  returnable  to  the  next  term,  be  issued  against  Garretson 
for  a  contempt  of  the  Court  in  refusing  and  neglecting,  or  delaying 
to  obey,  fulfil  and  perform,  the  said  decree. 

*  An  attachment  accordingly  issued,  and  was  returned  q.^^ 
^<  attached."  '  * '  * 

On  the  14th  November,  1799,  Cole  again  petitioned  the  Chancellor, 
stating  that  the  attachment  of  contempt  issued  against  Garretson 
for  disobeying  the  Chancellor's  decree,  having  been  postponed  at  the  ' 
lequest  of  Garretson,  and  his  counsel,  under  an  engagement  to  deli- 
ver possession  of  the  land  in  dispute  to  Cole,  on  the  second  Tuesday 
of  the  present  month  of  November,  (provided  the  Court  of  Appeals 
did  not  reconsider  and  reverse  their  said  affirmation,)  and  that  as 
-Garretson  was  under  execution  returnable  to  the  Court  of  Appeals 
for  the  costs  in  this  case.  Cole  did  consent  that  the  attachment  should 
not  be  enforced  until  the  second  Tuesday  of  this  instant — but  that  as 
Oarretson  had  not  complied  with  his  engagement,  and  was  continu- 
ing to  commit  waste  on  the  land.  Cole  requested  that  the  order  for 
the  sheriff  to  bring  down  Garretson,  be  renewed,  &c. 

The  Chancellor  did,  on  the  same  day,  order  that  the  sheriff  bring 
into  Court  on  the  third  day  of  December  next,  the  defendant  Job 
Garretson,  whom  the  said  sheriff,  as  appeared  by  his  return,  had 
attached  in  virtue  of  an  attachment  which  heretofore  issued,  return- 
able on  the  first  Tuesday  of  October  last. 

On  the  3d  of  December,  1799,  Garretson,  by  his  petition  to  the 
Chancellor,  after  stating  the  decree  and  appeal  to  the  Court  of  Ap- 
I)eals,  further  stated,  that  the  said  appeal  was  to  have  been  argued 
at  June  Term,  1799,  but  owing  to  the  sickness  of  one  of  the  Judges 
no  business  could  then  be  done;  that  the  Court  was  adjourned  until 
the  last  of  August,  when  the  petitioner's  counsel  was  prevented  by 
indisiK>sition  from  attending,  but  he  made  an  arrangement  with  Cole's 
counsel  for  the  continuance  of  all  the  cases  in  which  the  petitioner's 
<x)unsel  was  concerned,  and  to  prevent  any  entry  being  made  in  any 
case  to  the  injury  of  his  clients.    That  the  Court  of  Appeals,  when 
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they  met  in  Angast,  set  only  part  of  a  day ;  that  no  argnments  were 
QTo  ^^  before  them,  and  that  all  cases  meant  to  be  *  argaed  were 
•*  •  ^  continued  until  the  second  Monday  in  November,  except  the 
appeal  of  said  Garretson  against  said  Cole,  which  was  entered 
affirmed ;  that  he  is  unwilling  to  suppose  that  this  entry  was  obtained 
through  trick  and  artifice ;  but  he  saith,  he  is  inibrmed  and  believes 
it  to  be  true,  that  the  Court  had  not  examined  the  record,  and  deter- 
mined upon  the  merits  of  the  decree,  but  that  no  counsel  attending 
for  the  petitioner,  and  the  Court  not  knowing  the  reason  of  his  ab- 
sence, nor  that  the  cause  was  meant  for  argument,  the  entry  was 
made  as  an  entry  of  course  as  far  as  the  Court  had  any  share  in 
directing,  or  aj^enting  to  the  entry.  That  soon  after  the  adjourn- 
ment of  the  Couii;  of  Appeals,  the  petitioner,  to  his  great  surprise 
was  called  upon  by  Cole  to  execute  a  deed  to  him,  alleging  that  the 
decree  was  affirmed  by  the  Court  of  Appeals ;  upon  which  the  peti- 
tioner applied  to  his  counsel,  (who  was  confined  to  his  bed  by  sick> 
ness,)  who  informed  the  petitioner  it  was  impossible  that  the  decree 
should  be  affirmed,  or  if  it  was  affirmed  it  must  have  been  so  entered 
through  accident  or  mistake,  and  advised  the  petitioner  to  sign  no 
deed  until  he  should  be  able  to  make  inquiry  into  the  matter.  That 
in  consequence  of  his  reiusing  to  execute  the  deed,  an  attachment 
was  served  on  the  petitioner,  but  that  when  he  att-ended  at  Annapo- 
lis upon  the  said  attachment,  his  counsel,  who  was  then  at  that 
place,  conversed  with  E.  B.  the  counsel  of  Cole,  upon  the  impropriety 
of  the  proceedings  which  had  been  had  in  the  petitioner's  case,  and 
it  was  agreed  by  the  said  B.  B.  that  no  further  proceedings  should 
be  had  on  the  said  attachment,  until  the  Court  of  Appeals  met,  in 
order  that  if  they  thought  justice  required  it,  the  entry  of  affirmance 
might  be  struck  out,  and  the  c^e  be  admitted  to  be  argued ;  and  an 
instrument  of  writing  was  signed  by  the  said  B.  B.  and  the  petitioner's 
counsel,  and  that  the  petitioner  need  not  attend  until  the  first  Monday 
in  November,  which  was  so  expressed,  in  consequence  of  the  petition- 
er's counsel  having  been  misinformed  that  the  Court  of  Appeals  had 
adjourned  until  the  first  instead  of  the  second  Monday  in  November. 
That  the  petitioner  *  was  again  called  upon  and  compelled  to 
go  to  Annapolis  on  the  first  Monday  in  November,  bat  hav- 
ing a  letter  from  his  counsel  to  the  said  B.  B.  who  well  knew  the 
agreement  to  have  been  that  he  was  not  to  be  obliged  to  attend 
until  the  meeting  of  the  Court  of  Appeals,  the  petitioner  was  again 
dismissed,  and  suffered  to  return  home.  That  he  has  no  doubt  but 
had  the  Court  of  Appeals  made  a  Court  on  the  second  Monday  of 
November,  to  which  they  adjourned,  they  would  have  had  the  entry 
made  in  the  said  suit,  struck  out,  and  would  have  admitted  the  said 
cause  to  be  argued,  but  unfortunately,  by  the  absence  of  one  of  the 
Judges,  no  Court  was  held  that  could  make  any  entry,  or  do  any 
business.  That  in  consequence  of  the  Court  of  Appeals  having 
twice  failed  to  meet  at  the  times  when  they  might  have  had  a  session^ 
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there  will  be  a  necessity  to  have  an  Act  of  Assembly  in  order  to 
enable  the  Court  of  Appeals  to  bring  forward  such  causes  as  ought 
to  have  been  decided  at  the  sessions  of  November,  1798,  and  June, 
1799,  and  which  have  been  discontinued,'as  justice  in  their  opinion 
shall  require  to  be  brought  forward;  and  the  petitioner  expected 
there  would  be  a  provision,  that  if  said  Court  shall  think,  under  the 
circumstances  of  the  petitioner's  case,  justice  requires  it,  they  shall 
be  empowered  to  reinstate  the  said  case,  and  make  any  entries 
therein  which  they  might  have  made  had  they  met  on  the  said  second 
Monday  of  November,  to  which  day  they  adjourned.  That  all  his 
desire  is  to  have  his  cause  fairly  and  candidly  heard  and  determined ; 
if  on  such  hearing  and  determination,  the  decree  shall  be  affirmed, 
he  will  cheerfully  submit  thereto,  and  comply  therewith.  That  the 
petitioner  hath  been  actuated  by  no  want  of  respect  to  the  Chan- 
cellor,  or  to  the  Court,  but  has  declined  doing  any  act  which  might 
injure  his  title  in  consequence  of  the  reasons  before  stated.  He 
feels  the  strongest  confidence  that  the  Chancellor,  is  one  of  the  last 
persons  in  the  State  who  would  wish  to  prevent  him.  from  a  fair  and 
full  discussion  of  his  case  in  the  Court  of  Appeals,  or  who  would,  had 
he  known  the  circumstances  of  the  case,  suffered  the  process  of  the 
•  Coort  of  Chancery  to  be  used  for  such  a  purpose.  He  prays  ^^- 
that  all  process  upon  the  said  attachment  may  be  staid,  &c.       ^^^ 

The  Chancellor,  on  the  same  day,  having  considered  this  petition 
of  Garretson's  together  with  the  dei)osition  therein  I'eferred  to,  and 
the  petition  appearing  reasonable,  it  was  adjudged  and  ordered,  that 
Garretson  be  discharged  from  the  attachment  issued  against  him  at 
the  suit  of  Cole,  on  his,  Garretson's,  paying  the  costs  of  the  attach- 
ment; provided,  nevertheless ;  that  if,  at  any  time  hereafter,  at  the 
instance  of  Cole,  and  at  discretion,  the  Chancellor  may  issue  against 
Garretson  an  attachment  or  other  process  for  not  complying  with 
the  final  decree  obtained  against  him  by  Cole. 

On  the  21st  of  January,  1800,  Cole  renewed  his  petition  to  the 
Chancellor  for  an  order  dii^ecting  the  sheriff  to  bring  into  Court  the 
body  of  Garretson ;  and  the  Chancellor  on  the  27th  of  the  same 
month,  passed  an  order  that  the  sheriff  of.  Baltimore  County  bring 
into  the  Court,  on  the  first  day  of  the  next  term,  viz.  on  the  18th  of 
February  next,  the  body  of  Garretson,  whom  the  said  sheriff*  had  re- 
turned attached — on  the  19th  of  February,  1800,  Cole  filed  a  new 
petition,  stating  the  decree  and  affirmance,  and  services,  &c.  and 
prayed  for  an  attachment,  &c. 

Martin,  (Attomey-Greneral,)  solicitor  for  Garretson,  to  whom  the 
Chancellor  had  given  an  opportunity  to  shew  cause  why  an  attach- 
ment ought  not  to  i^ue  in  this  case,  contended,  that  there  had  not 
been  a  proper  foundation  laid  even  for  the  former  attachment  which 
issued.  « 
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^^  *  The  Chancellor,  on  motion  of  Cole's  counsel,  granted  him 

^^^  leave  to  amend  his  last  mentioned  petition  of  the  19th  of 
February,  in  any  manner  he  thought  proper.  And  the  petition 
was  amended,  praying  that  the  Chancellor  would  decree  the  title 
to  be  vested,  and  issue  a  writ  of  injunction,  in  the  nature  of  the 
habere  facias  possessionem^  to  deliver  to  Cole  the  possession  of  the 
laud  and  premises  in  the  decree  mentioned. 

Hanson,  C.  on  the  24th  of  February,  1800,  passed  the  following 
decree : 

"The  complainant  applies,  by  petition,  for  an  injunction  or  process 
of  some  kind,  to  secure  him  the  benefit  of  the  decree,  long  since 
passed  in  this  Court,  and  affirmed  in  the  Court  of  Appeals. 

The  del'endant,  by  his  solicitor,  insists  that,  notwithstanding  the 
8aid  decree  and  affirmance,  there  is  no  foundation  for  any  pi^ocess 
whatever. 

The  nature  of  the  present  contest  requires,  in  the  Chancellor's 
opinion,  that  he  should'make  some  remarks  on  proceedings,  in  which, 
from  mere  tenderness  to  the  defendant,  he  went  perhaps  to  at  least 
the  verge  of  impropriety.  It  would  seem,  as  if  some  of  those  pro- 
ceedings were  expected  to  be  iiiinous  to  the  complainant's  cause; 
and  contemptible  indeed  must  be  the  jurisdiction  of  this  Court,  if 
from  its  defects,  a  man,  in  any  case,  is  to  derive  no  benefit  from  a 
decree,  which  it  is  authorized  to  make. 

Although  from  the  bill,  answer  and  proofs,  it  appeared,  that  the 
defendant  had  merited  a  vacation  of  his  patent,  and  that  in  strict- 
ness, a  vacation  might,  and  ought  to  be  decreed,  the  Chancellor,  on 
deliberation  conceived,  that  he  might  only  decree  that,  which 
^^-  *  he  supposed  would  fully  relieve  the  complainant,  withoat 
ooo  fm^iier  loss  to  the  defendant,  than  that  relief  required.  He 
therefore  decreed  a  conveyance  by  the  defendant  of  the  land  in 
question. 

To  administer  justice  with  mercy,  the  Chancellor  has  constantly 
considered  the  great  duty  of  a  Judge.  Every  Judge,  on  his  entrance 
into  office,  should  be  enjoined  to  do  this,  and  much  is  to  be  lamented, 
if  the  conduct  of  the  persons  to  whom  that  mercy  is  intended  to  be 
shewn,  shall  dictate  the  necessity  of  administering  strict  justice, 
without  regard  to  mercy.  If  they  cannot-  consist  with  each  other 
there  is  no  doubt  that  the  latter  must  yield  to  the  former. 

By  the  appeal  of  the  defendant,  the  complainant  had  long  been 
excluded  from  the  benefit  of  the  decree.  The  defendant  was  duly 
served  with  coi)y  of  it,  under  seal,  to  which  was  annexed  a  copy  of 
the  affirmance,  and  on  proof  to  the  satisfaction  of  the  Chancellor,  of 
the  said  service,  and  of  the  defendant's  neglect,  and  even  refusal  to 
obey,  an  attachment  for  contempt  was,  at  the  complainant's  instance, 
issued  against  him.  But  the  complainant,  by  his  counsel,  soon  after 
consented  to  waive,  or  suspend,  the  benefit  of  the  attachment,  until 
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jthe  Court  of  Appeals  should  be  applied  to  by  the  defendant  at  its 
neit  sitting,  to  reinstate  the  cause  and  decide  on  argument.  By  so 
doiDg  he  granted  no  inconsiderable  indulgence  to  the  defendant. 
Bat  the  defendant,  disappointed  in  his  expectation  by  the  Court  of 
Appeals,  conceives  that  the  Legislature  will  reinstate  the  cause,  and^ 
on  hi8  petition  to  the  Chancellor,  is  absolutely  discharged  from  the 
attachment,  on  the  express  proviso  that  another  attachment,  or  other 
process,  shall  hereafter  issue,  &c.,  &c. 

The  Legislature  has  indeed  passed  an  Act  for  reinstating  all  causes 
which  went  off  the  docket  of  the  Court  of  Appeals  undecided,  but 
has  made  no  particular  provision,  relative  to  this  cause.  It  is  how- 
ever alleged,  that  notwithstanding  an  affirmance  of  the  Chancellor's 
decree  in  the  usual  way,  the  cause  has  not  been  decided  by  the 
Judges  of  Appeals ;  that  they  alone  can  determine  whether  or  not 
there  has  been  a  *  decision,  and  that  this  Court  ought  not  to  qq^^ 
proceed  until  the  decision  shall  have  been  obtained.  tfotl 

The  Chancellor  will  not  presume  to  assert  what  that  decision 
would  or  may  be.  He  cannot  be  absolutely  certain,  that  that  honor- 
able body  will  not  say,  that  in  a  case  where  they  have  affirmed  the 
Chancellor's  decree  they  have  not  decided  the  cause.  But  when  the 
Chancellor  is  applied  to,  as  for  a  matter  of  common  right,  for  pro- 
cess to  enforce  his  decree,  he  is  to  be  satisfied  that  there  is  just  cause 
for  refusing  the  process.  He  is  otherwise  to  give  his  order  for  its 
issuing.  The  mere  suggestion  that  the  Court  of  Appeals  may  decide 
that  a  cause,  in  which  they  have  affirmed  a  decree,  has  gone  off  un- 
decided, is  by  no  means,  in  his  opinion,  a  reason,  for  refusing  the 
process. 

The  only  question,  which  the  Chancellor  has  now  to  decide  ia^ 
what  is  the  proper  process  for  giving  the  complainant  the  full  benefit 
of  the  decree! 

That  another  attachment  might  issue,  the  Chancellor,  under  the 
circumstances  of  the  case  herein  before  stated,  entertains  not  the 
teast  doubt,  but  it  certainly  is  not  the  best  process  for  the  complain- 
ant's purpose. 

The  defendant's  counsel  may  be  right  in  his  idea,  that  the  decree 
18  in  law  equivalent  to  a  conveyance,  and  if  so  there  is  no  need  of 
compelling  a  conveyance,  nor  would  a  conveyance  only  render  the 
complainant  full  jastice.  However  the  Chancellor  is  satisfied,  that 
the  complainant  was  entitled  to  process  to  enforce  the  conveyance, 
and  that  the  attachment  which  issued,  was  strictly  proper,  and 
reasonable.  For  although  Garretson's  deed  might  not  be  absolutely 
liecessary  for  completing  Cole's  legal  title,  it  was  certain  eligible,  in 
order  that  all  doubt.s,  which  might  be  entertained  by  Cole  and  others, 
nnlearned  in  the  law,  might  be  dissipated,  and  the  opinion  in  favor 
of  his  title  established. 

Now  if  the  defendant  was  really  satisfied  that  the  decree  was 
sufficient  to  invest  Cole  with  the  legal  title,  why  should  he  refuse  to 
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execute  the  tendered  deed  ?  With  what  color  does  he  complain  qf 
QfiT  ^^^  hardship  *  to  which  the  attachment  subjected  him.  It  is 
^^  '  the  first  time  perhaps  that  a  man  in  such  a  way  has  dared  to 
complain  of  oppression,  in  being  required  to  do  that,  which  in  his 
own  opinion  was  to  have  no  operation  to  his  prejudice,  and  which 
had  been  dii^ected  by  the  adjudication  of  a  Court  of  justice.  If 
there  be  oppression  it  is  by  the  decree,  and  not  by  the  complainant's 
taking  out  under  the  Chancellor's  order  process  to  enforce  it.  Had 
this  Court  decreed  a  vacation  of  the  patent  instead  of  a  conveyance 
of  part  of  the  land  it  contained,  there  would  have  been  no  groond 
for  this  complaint. 

The  process  or  writ,  which  will  best  serve  the  complainant,  is  an 
injunction  to  deliver  possession.  Alter  much  deliberation  on  the 
subject,  and  examination  of  the  books,  it  appears  to  the  Chancellor 
proper  to  be  granted.  Here  has  been  a  decree  for  vesting  a  legal 
title  in  the  complainant  by  a  conveyance  from  the  defendant,  whose 
neglect  to  perform  the  decree  (even  if  it  had  not  been  served  upon 
him)  under  the  Act  of  1785,  has  rendered  the  decree  equivalent  to  a 
conveyance. 

The  complainant's  title  then  is  here  established,  and  therefore 
he  must  be  supposed  in  conscience  and  equity  entitled  to  the  pos- 
session. 

An  injunction  for  possession  is  not  a  new  thing  in  a  Court  of 
equity.  It  has  long  been  used  in  England;  it  is  directed  in  certain 
cases  by  the  aforesaid  Act  of  Assembly;  and  it  would  disgrace  our 
laws  and  administration  of  justice,  if,  after  a  title  to  land  has  been 
established  by  the  adjudication  of  a  Court,  there  could  be  no  way  of 
obtaining  possession,  but  after  obtaining  judgment  in  ejectment. 

On  the  whole  it  is  adjudged,  ordered  and  decreed,  that  the  defend- 
ant Job  Garretson,  having  neglected  to  execute  the  deed  by  the 
original  decree  in  this  cause  directed,  the  said  decree  hath  operated 
as  the  said  deed  would  have  operated,  to  convey  unto  the  complain- 
ant Bichard  Cole,  and  his  heirs,  the  land  thereby  directed  to  be  con- 
veyed ;  that  the  defendant  Job  Gkirretson  deliver  possession  of  the 
said  land  to  the  said  complainant,  and  that  an  injunction  issue  from 
^^^  this  •  Court,  directing  the  said  defendant  to  deliver  the  said 
^^^  land  to  the  said  complainant." 

Injunction  accordingly  issued  as  follows,  viz:  "Maryland,  sc.  The 
State  of  Maryland  to  Job  Garretson,  of  Baltimore  County,  and  every 
and  all  other  person  and  persons  whatsoever,  who  are  in  possession 
of  all  or  any  part  of  that  part  of  the  tract  or  parcel  of  land,  situate 
in  the  county  aforesaid,  called  The  Silent  Cyphers  of  Africa,  or  The 
Silent  Zephyrs  of  Africa,  which  is  contained  within  the  lines  of  a 
tract  of  land  called  Cole's  Discovery.  Whereas  it  hath  been  repre- 
sented to  the  Court  of  Chancery,  in  a  cause  wherein  Bichard  Cole  is 
complainant,  and  you,  the  said  Job  Garretson,  are  defendant,  that 
by  the  original  decree  in  the  cause  passed  on,  &c.  it  was  decreed 
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that,  &C  and  that  affidavit  was  afterwards  made  to  the  satisfaction 
of  the  Chancellor,  of  the  service  of  a  copy  of  the  said  original  de- 
cree, under  the  Great  Seal  of  the  State,  upon  you  the  said  Garretson, 
and  of  joor  refusal  and  neglect  to  obey,  fulfil,  and  perform  the  said 
decree;  and  that  pj  a  subsequent  decree  or  order  made  in  the  said 
cause,  &c.  it  was  adjudged,  ordered  and  decreed,  that  you  the 
said  Garretson,  having  neglected  to  execute  the  deed  by  the  said 
original  decree  directed,  the  said  decree  hath  operated  as  the  said 
deed  would  have  oi>erated,  to  convey  unto  the  said  complainant, 
fiichard  Cole,  and  his  heirs,  the  land  thereby  directed  to  be  con- 
veyed, and  that  you  the  said  Garretson  should  deliver  possession  of 
the  said  land  to  the  said  complainant,  and  that  an  injunction  issue 
against  you  the  said  Garretson,  to  enjoin  you  to  deliver  possession 
of  the  said  iand  to  the  complainant;  and  the  matters  stated'in  the 
said  representation  being  all  just  and  true.  Therefore,  in  considera- 
tion of  the  premises,  you  the  said  Job  Garretson,  your  servants, 
slaves,  agents,  and  all  persons  assisting  you,  and  every  and  all  other 
person  or  persons  in  possession  of  the  said  land,  are  strictly  enjoined 
and  commanded,  that  yon,  each  and  every  of  you,  do  deliver,  the 
possession  of  the  said  land  and  premises,  and  of  every  part  and  par- 
eel  thereof,  to  the  said  complainant  Bichard  Cole,  pursuant  to  the 
said  decree ;  and  that  you  cease  fipom  any  further  •  molesta-   q^q 
tion  of  the  said  Bichard  Cole,  in  the  quiet  possession  of  the   ••^^ 
said  land.    Hereof  fail  not  at  your  peril.    Witness,"  &c. 

On  the  7th  of  March,  1800,  Cole,  by  his  petition  to  the  Chancellor, 
represented,  that  on  the  4th  inst.  he  caused  the  injunction  heretofore 
issued  in  this  cause,  for  delivery  of  possession  of  the  land  specified 
in  the  said  decree,  to  be  served  on  the  defendant  Garretson,  and  on 
a  certain  T.  S.  a  tenant  in  possession  of  part  of  the  said  land, 
as  by  the  annexed  affidavit  appeared.  That  the  said  Garretson 
Mid  T.  S.  both  refused  to  comply  with  and  obey  the  said  injunction. 
He  prayed  that  a  commission  or  writ  might  issue  to  the  sheriff  of 
Baltimore  County,  to  put  the  petitioner  in  possession  of  the  said 
land,  pursuant  to  the  directions  of  the  said  decree  and  injunction,  &c. 

Hanson,  C.  on  the  15th  of  March,  1800,  ordered  that  a  writ  or 
commission  issue  as  prayed. 

Bdbere^faci4i8 possessionem  accordingly  issued  as  follows,  viz.  "Mary- 
land, «c.  The  State  of  Maryland,  to  the  sheriff  of  Baltimore 
County,  Greeting.  Whereas  by  the  original  decree,  passed  in 
the  Court  of  Chancery  on,  &c.  in  a  cause  wherein  B.  C.  is  com- 
plainant, and  J.  G.  is  defendant,  it  was  decreed,  &c.  And  where- 
as by  a  subsequent  decree  or  order,  made  and  passed  in  the  said 
cause  on  the,  &c.  it  was  adjudged,  &c.  And  whereas  according 
to  the  decrees  aforesaid,  and  in  conformity  therewith,  on  the,  &c. 
an  injunction  did  issue  directed  to  the  said  J.  G.  his  servants, 
slaves,  agents,  and  all  persons  assisting  him,  and  every  and  all  other 
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person  and  persons  in  possession  of  the  said  land,  commanding  that 
he  the  said  J.  6.  and  all  and  every  person  or  persons  aforesaid, 
should  deliver  the  possession  of  the  said  land  and  premises,  and 
every  part  and  parcel  thereof,  to  the  complainant  B.  G.  and  that  he 
the  said  J.  G.  should  cease  from  any  further  molestation  of  the  said 
B.  C.  in  the  quiet  possession  of  the  said  land :  And  whereas  it  hath 
been  represented  to  the  said  Court  of  Chancery,  that  on  the  4th  of 
March  instant,  at  the  county  aforesaid,  a  true  copy  of  the  injunction 
so  as  aforesaid  issued  was  served  on  and  delivered,  *  in  the 
l%^\w  presence  of  the  said  complainant,  to  the  said  J.  6.  and  at  the 
same  time  the  original  injunction,  with  the  great  seal  appendant 
thereto,  was  shewn  to  the  said  J.  G.  and  that  the  said  complainant 
B.  C.  did  then  and  there  request  and  demand  of  the  said  J.  G.  that 
he  wdnld  deliver  the  possession  of  the  land  in  the  said  writ  men- 
tioned, according  to  the  directions  of  the  said  writ,  which  he  the 
said  J.  G.  absolutely  refused  to  do;  and  that  on  the  same  day,  and 
in  manner  aforesaid,  a  true  copy  of  the  said  writ  of  injunction  was 
also  shewn  and  delivered  to  T.  S.  a  tenant  of  the  said  J.  G.  and  the 
original  writ,  with  the  great. seal  as  aforesaid,  was  also  shewn  to  the 
said  T.  S.  and  that  the  complainant  B.  C.  then  and  there  made  the 
same  request  and  demand  of  the  said  T.  S.  which  he  then  and  there 
absolutely  refused  to  comply  with;  and  the  said  B.  C.  having  applied 
to  the  said  Court  of  Chancery  for  additional  process  to  enforce  the 
said  decrees.  Know  ye  therefore,  that  to  complete  and  carry  into 
full  effect  the  decrees  of  the  said  Court  of  Chancery,  made  and 
passed  in  manner  aforesaid,  the  said  Court  of  Chancery  hath  given, 
and  from  this  time  doth  give  to  you,  full  power  and  authority  to  the 
land  and  premises  aforesaid,  situate  in  Baltimore  County  aforesaid, 
and  in  the  decrees  and  injunction  aforesaid  mentioned  and  expressed, 
you  approach  and  enter,  and  from  thence  the  said  J.  G»and  the  said 
T.  S.  as  well  as  ail  and  every  other  person  or  persons  in  possession  of 
the  premises  being,  against  the  form  and  effect  of  the  decrees  and 
injunction  aibresaid,  you  remove,  and  the  said  B.  C.  in  full,  quiet, 
and  peaceable  possession  of  all  and  singular  the  preuiises  aforesaid, 
immediately,  and  from  time  to  time,  as  often  as  necessary,  you  pat 
and  place;  and  that  the  said  B.  C.  so  being  put  and  placed  in  pos- 
session, you  protect  and  keep  quiet ;  and  therefore  you  are  hereby 
commanded,  that  immediately  after  the  receipt  of  this  writ,  to  the 
land  and  premises  aforej^aid  you  approach  and  enter,  and  the  said 
J.  G.  and  the  said  T.  S.  as  well  as  all  and  every  other  person  and 
persons  in  i>08se88ion  of  the  said  land  and  premises  being,  against 
the  form  and  effect  of  the  decrees  and  injunction  aforesaid,  from  the 
^  possession  •  thereof  you  remove,  and  to  the  said  B.  C.  the  full, 
^^*^  l)eaceable,  and  quiet  possession  of  all  and  singular  the  prem- 
ises, you  deliver,  put  and  place,  and  so  from  time  to  time  as  often  as 
necessary ;  and  the  said  B.  C.  so  being  put  in  possession,  you  pre- 
serve, keep  and  continue,  and  cause  to  be  preserved,  kept  and  con- 
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tinned,  according  to  the  trne  intent  of  the  decrees  and  writ  of 
injunction  aforesaid^  and  of  this  writ.    Witness,"  &c. 

By  the  Act  of  November  Session,  1800,  ch.  88,  entitled,  "An  Act 
to  empower  the  Judges  of  the  Court  of  Appeals  to  reinstate  the 
canae  of  Job  Garretson  against  Bichard  Cole,"  the  Judges  were 
authorized  and  empowered,  on  motion,  at  their  next  session,  to  rein- 
state the  said  cause,  if  in  their  judgment  and  opinion,  under  aU  the 
circnmstances  of  the  case,  the  same  would  tend  to  do  justice  between 
the  parties.  The  preamble  to  the  said  Act  stated,  that  it  was  repre- 
sented that  the  said  case  at  June  Term,  1799,  was  decided  without 
argument,  by  reason  of  the  indisposition  of  the  appellant's  counsel, 
and  that  the  decision  of  the  said  cause  involved  principles  of  great 
consequence  to  the  titles  to  real  estate ;  that  the  Court  of  Appeals 
had  expressed  their  regret,  that  the  law  of  the  last  session  did  not 
authorize  them  to  reinstate  the  said  cause  for  the  puipose  of  hear- 
ing an  argument  thereon,  and  had  intimated  their  willingness  and 
desire  that  the  same  should  be  reinstated. 

This  Court,  in  virtue  of  that  Act,  at  June  Term,  1801,  on  motion 
of  the  appellant's  counsel,  reinstated  the  said  cause,  and  the  same 
▼as  argued  by  Martirij  (Attomey-General,)  for  the  appellant,  and 
Midgely  and  Harper  for  the  appellee,  who  cited  Bowen  vs.  Nartcoody 
2  H.  d-  McH.  201. 

The  Court  of  Appeals  [Mackall,  Jones,  Potts,  and  Dennis,] 
(RuMSET,  Ch.  J.  absent)  at  this  term  reversed  the  decree  of  the  Court 
of  Chancery  and  directed  the  Chancellor  to  dismiss  the  bill  of  com- 
plaint, and  that  each  party  should  pay  his  own  costs,  both  in  the 
Court  of  Chancery  and  in  this  Court. 

•  The  Court  of  Appeals  also  gave  the  following  reasons  for  qojb 
their  reversal  of  the  decree.  tlvo 

^  In  the  argument  of  this  cause,  the  doctrine  of  relation  was  fully 
discussed  by  the  counsel,  and  seemed  to  be  considered  as  making  an 
important  part  of  the  case,  and  thence  it  may  be  inferred,  that  it 
may  have  had  influence  on  the  decision  of  the  Court. 

It  is  therefore  proper  to  state,  that  the  Court  do  not  consider 
the  doctrine  of  relation,  as  established  by  the  Courts  of  justice  in 
this  State,  as  at  all  involved  in  the  question  decided  by  this  Court, 
and  neither  enlarged  or  restricted  by  their  decision,  nor  in  any 
manner  operating  on  the  case  between  the  parties,  so  far  ns  the 
same  was  before  this  Court  as  a  Court  of  equity. 

In  the  trial  of  the  ^ectment,  mentioned  in  the  bill  between  the 
parties,  in  the  General  Court,  the  defendant  might  have  availed 
himself  of  any  equitable  circumstances  in  his  case,  to  prevent  the 
relation  claimed  by  Garretson  of  his  grant  to  the  date  of  his  certifi- 
cate, tor  the  tract  of  land  called  the  Silent  Cyphers  of  Africa,  if  such 
circumstances  existed.  Whether  there  were  such  equitable  circum- 
stances in  his  case  was  proper  tor  the  General  Court  to  decide. 
16  1  H.  &  J. 
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On  the  trial,  the  Complainant  hath  attempted  to  establish  as 
grounds  for  relief,  that  the  rales  of  the  land  office  had  been  vio- 
lated by  Garretson  ,in  executing  his  warrant,  and  that  the  caveat 
of  Cole  to  his  obtaining  a  grant  was  discharged  on  a  false  sugges- 
tion by  him,  and  the  patent  obtained  by  fraud.  On  this  view  of  the 
subject,  we  think  that  Cole  hath  not  supported  such  a  case  as  en- 
titled him  to  the  relief  prayed  and  decreed  by  the  Chancellor." 
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Pabbott  v8.  Gibson.. 

In  an  action  by  the  assignee  of  a  bond,  under  the  Act  of  1768,  ch.  28,  (Code, 
Art.  9,  8.  8,)  against  the  assignor,  it  is  not  necessary  to  prove  the  execu- 
tion of  the  bond. 

But  there  must  be  proof  that  the  assignee  used  due  diligence  to  recover  the 
money  from  the  obligor  in  the  bond,  and  that  the  assignment  was  si^^ed 
and  sealed  by  the  assignor,  (a) 

Debt  upon  a  writing  obligatory,  which  the  defendant  had  assigned 
to  the  plaintiflf,  under,  the  Act  of  1763,  ch.  23,  and  upon  which  the 
^  ^  plaintiff,  without  •  neglect  or  delay,  brought  suit  against  the 
••^^  obligor,  who  was  committed  on  a  surrender  by  his  bail.  Xil 
debet  pleaded,  and  issue  joined. 

Uarle  and  J.  Bayly,  for  the  defendant,  contended,  that  the  bond, 
until  its  execution  was  proved,  could  not  be  offered  in  evidence  to 
prove  the  assignment,  and  that  nil  debet  was  the  only^plea  that  left 
the  defendant  at  liberty  to  make  the  objection.  That  the  suit  was 
collateral  to  the  bond,  which  was  but  inducement  where  the  assignee 
sues  in  his  own  name. 

Carmichdel  and  Houston^  for  the  plaintiff,  contended,  that  if  the 
bond  was  only  inducement  it  was  still  less  necessary  to  prove  it. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  it  is  not  necessary 
to  prove  the  execution  of  the  bond.  The  assignee  takes  the  assign- 
ment on  the  credit  of  the  assignor,  and  having  paid  a  consideration 
has  a  right  to  resort  to  the  obligee,  having  used  due  dihgence  to 
recover  the  money  from  the  obligor.  The  assignment  must  be  proved, 
and  that  the  plaintiff  has  used  due  diligence  to  get  the  money  from 
the  obligor. 

The  witness  to  the  assignment  was  then  produced,  who  proved  his 
own  subscription,  and  that  of  the  defendant  in  his  presence.  But 
he  could  not  prove  that  the  defendant  affixed  his  seal  to  it. 

Chase,  Ch.  J.  To  support  a  suit  under  the  Act  of  Assembly 
against  the  assignor  of  a  bond,  there  must  be  proof  that  the  assign- 
ment was  sealed  by  the  assignor.  Verdict  for  ike  defendant. 

(a)  Cf.  Boyer  vs.  Turner^  8  H.  &  J.  285;  Lucas  vs.  Byrne,  85  Md.  485. 
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Collins  et  ux.  Lessee  t>«,  Nicols  et  ux. 

Hie  declarations  of  a  deceased  witness  to  a  will  are  not  evidence  of  his  signa- 
ture,   (a) 

Where  all^the  witnesses  to  a  will  are  dead,  there  must  be  proof  of  the  tes- 
tator's hand-writing,  and  of  the  hand- writing  of  all  the  witnesses;  and 
where  the  witnesses  set  their  marks,  there  must  be  proof  that  such 
marks  were  made  by  them. 

Ejectment  for  Tally's  Addition  Corrected,  Tully's  Addition,  and 
See's  Lane,  lying  in  Queen  Anne's  County.    General  issue  pleaded. 

•  1.  At  the  trial  of  the  cause,  it  was  admitted  that  a  certain  Mg^g^ 
Samuel  Roe,  under  whom  the  lessors  of  the  plaintiff  claimed  ^"^ 
the 'lands,  for  which  the  suit  was  brought,  as  devisees,  and  the 
defendants  as  heir  at  law,  died  seized  of  the  said  lauds ;  and  the 
plaintiff,  in  support  of  the  issue  on  his  part,  produced  an  instru- 
ment of  writing,  dated  the  5th  of  May,  1776,  purporting  to  be  the 
last  will  and  testament  of  the  said  Samuel  Boe,  and  to  be  signed 
and  sealed  by  him,  and  to  be  witnessed  by  Joseph  Bicklin,  Thomas 
Wiggins  and  Thomas  Boe,  having  H;he  name  Thomas  Boe  signed 
to  it,  and  marks,  purpoiting  to  be  the  marks  of  Joseph  Bicklin  and 
Thomas  Wiggins,  affixed  thereto;  by  which  instrument  the  testator 
devised  the  lands  mentioned  in  the  declaration  to  MeleBoe,  daugh- 
ter of  his  brother  Thomas  Boe,  and  one  of  the  lessors  of  the  plaintiff, 
and  appointed  Samuel  Boe  his  executor.  The  following  indorsement 
was  made  by  the  deputy  commissary  on  the  16th  of  April,  1777 ; 
^The  probat  of  the  within  will  objected  to  by  Ben.  Elliott,  who 
married  the  daughter  of  the  deceased."  The  plaintiff  also  produced 
a  renunciation  by  Samuel  Boe  as  executor,  with  a  request  that 
administration  ipight  be  granted  to  Benjamin  Elliott;  and  he  gave 
in  evidence  that  Thomas  Boe,  Joseph  Bicklin  and  Thomas  Wiggins 
were,  at  the  time  when  the  said  instrument  bears  date,  neighbors 
of  the  said  Samuel  Boe,  the  t-estator,  and  that  one  of  them,  Joseph 
Bicklin,  lived  on  his  land,  and  that  all  of  them  are  now  dead.  That 
the  name  Thomas  Boe,  so  signed  to  said  instrument,  was  in  the 
band-writing  of  the  said  Thomas,  and  that  said  instrument  itself  was 
in  the  hand-writing  of  the  late  Beverend  Samuel  Boe,  who  is  now 
dead,  and  who  was  the  nephew  of  the  said  testator,  and  that  he  was 
a  man  of  fair  and  respectable  character.  He  further  gave  in  evi- 
dence, that  the  said  Amelia,  to  whom  the  lands  mentioned  in  the 
declaration  are  devised  in  the  said  instrument,  lived  with  the  testa- 
tor at  the  time  it  bears  date,  and  until  his  death.  Which  happened 
about  a  year  after,  and  that  she  was  not  more  than  three  or  four 


(a)  See  Coains  vs.  EUiott,  ante  1. 
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years  of  age  at  his  death.  That  the  testator  expressed  for  the  said 
^  Amelia  the  same  affection  as  is  ♦  usual  for  parents  to  show  to 
^^'^  their  children.  That  her  mother  was  also  at  the  same  time 
living  with  him,  and  was  the  wife  of  his  brother.  That  the  testator 
had  only  one  daughter,  who  was  at  the  date  of  the  said  instrument 
married  to  Benjamin  Elliott.  That  the  testator  died  on  or  about 
the  1st  of  April,  1777,  and  the  said  Elliott  entered,  in  the  month  of 
April  of  the  same  year,  a  caveat  against  the  probat  of  the^said  will. 
The  plaintiff  further  oli'ered  in  evidence  to  the  jury,  that  the  name 
Samuel  Koe,  signed  to  the  said  instrument  of  writing,  was  the  hand- 
writing of  the  said  Samuel  Boe,  whose  will  the  said  instrument  pur- 
ports to  be,  and  that  the  words  Joseph  Bicklin  his  mark,  and  Thomas 
Wiggins  his  mark,  are  in  the  hand-writing  of  the  testator,  or  of  his 
nephew.  The  plaintiff  further  offered  evidence,  that  the  said  Bickhn 
and  Wiggins  were  illiterate  and  incapable  to  write,  and  he  produced 
witnesses  to  prove  that  the  said  Bicklin  and  Wiggins,  before  their 
death,  and  before  and  after  the  death  of  the  said  Samuel  Boe,  the 
testator,  declared  that  they  had  witnessed  a  will  made  by  the  said 
Boe;  and  he  offered  to  prove,  by  the  wife  of  Bicklin,  that  about  the 
time  when  the  said  instrument  is  dated,  Bicklin,  was  sent  for  by  the 
testator,  and  that  he  went,  and  on  his  return  informed  her  that  the 
said  testator  had  executed  his  wUl,  and  that  the  said  Wiggins, 
Thomas  Boe,  and  himsell',  had  witnessed  it. 

Chasb,  Gh.  J.  The  Court  are  of  opinion  that  the  plaintiff  cannot 
give  in  evidence  the  declarations  of  the  witnesses  whose  names  are 
signed  to  the  will,  and  they  refuse  to  permit  the  same  to  be  given  in 
evidence;  and  the  Court  do  determine,  that  the  plaintiff  shall  not 
read  to  the  jury  the  contents  of  the  instrument  of  writing  purport 
ing  to  be  the  will  of  Samuel  Boe ;  and  that  upon  the  evidence  which 
has  been  given  to  the  jury  by  the  plaintiff',  it  shall  not  be  submitted 
to  the  jury  whether  the  said  Samuel  Boe  did  execute  the  said  will  in 
the  manner,  as  by  the  statute  in  such  cases  made  and  provided, 
required.    The  plaintiff  excepted. 

-  ^^  •  2.  The  plaintiff'  then,  to  establish  the  said  will,  gave  in 
'*^'*  evidence  to  the  jury,  that  the  said  Thomas  Boe,  Wiggins  and 
Bicklin,  were  dead ;  and  to  prove  the  signature  of  the  said.  Thomas 
Boe,  produced  a  witness,  who  swore  that  he  was  well  acquainted  with 
the  hand-writing  of  the  said  Thomas  Boe,  and  had  seen  him  write, 
and  that  the  name  '^ Thomas  Boe"  signed  to  the  said  instrument 
resembled  the  hand-writing  of  the  said  Thomas  Boe,  and  was  as  he 
believed  his  hand-writing.  He  further  offered  to  give  evidence  to 
the  jury,  that  the  said  Thomas  Boe  in  his  life-time  declared,  that  he 
had  signed  his  name  as  a  witness  to  a  will  of  Samuel  Boe;  and  that 
after  the  death  of  the  said  Samuel  Boe,  he  the  said  Thomas  Boe  saw 
the  paper  aforesaid  now  produced,  and  his  said  name  thereto  sub- 
scribed, and  did  declare  that  his  name  thereto  subscribed  was  his 
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band-writing,  and  that  he  had  set  his  name  thereto  at  the  reqaest  of 
the  testator. 

Chase,  Oh.  J.  The  Ooort  are  of  opinion  that  the  plaintiff  may 
prove  the  hand-writing  of  Thomas  Roe,  one  of  the  witnesses,  whose 
name  is  signed  to  the  will,  but  the  declarations  of  the  said  Thomas 
Boe  are  not  legal  evidence  to  prove  the  hand-writing  of  the  wit- 
ness, and  they  refuse  to  permit  the  same  to  be  given  in  evidence  to 
thejary. 

The  Court  are  also  of  opinion,  that  there  mast  be  proof  of  the  hand- 
writing of  the  testator,  and  of  all  the  witnesses,  before  the  will  can  be 
given  in  evidence;  and  where  the  witnesses  have  pat  their  marks, 
there  most  be  proof  that  such  marks  are  the  mai'ks  of  the  witnesses. 
The  plaintiff  excepted. 

MarUn^  (Attorney-General,)  Scott  and  Uarle,  ibr  the  plaintiff. 

Wright^  and  J.  Bwyly^  for  the  defendants. 

Verdict  and  judgment  for  the  defendants,  and  the  plaintiff  appealed 
to  the  Comt  of  Appeals. 

•  The  Court  of  Appeals,  at  June  Term,  1808,  (E.  8.)  affirmed  -  ^ 
the  judgment  of  the  General  Oourt.  4tlo 


GENEEAL  OOUET,  MAT  TEEM,  1803. 

Gill  vs.  Cole. 

In  an  action  of  trespass  for  mesne  profits,  the  plaintiff  recovers  damages 
only  for  the  use  and  occupation  of  the  land,  and  not  for  trespasses  com- 
mitted during  the  same  period. 

A  recovery  therefore  in  such  action  is  no  bar  to  an  action  of  trespass  g.  c.  /. 

The  moving  of  fence  rails  is  a  trespass,  for  which  damages  may  be  recovered 
in  an  action  of  trespass  g.  c.  /.  notwithstanding  a  recovery  in  an  action 
for  mesne  profits,  unless  that  removal  was  necessary  for  the  use  and 
occupation  of  the  land. 

Tbespass  quare  clausum  /regit,  for  breaking  and  entering  Cole's 
Struggle  on  the  1st  January,  1800,  and  removing  a  fence,  with  a 
wwiinuandOj  on  divers  days,  &c.  between  that  day  and  the  1st  Janu- 
ary, 1801.  The  writ  issued  the  31st  March,  1801.  The  defendant 
pleaded  non  cul.  and  issue  was  joined — a  warrant  of  resurvey  issued 
^d  plots  were  returned. 

It  appeared  in  evidence  at  the  trial,  that  on  the  13th  May,  1794, 
the  plaintiff's  lessee  brought  an  action  of  ejectment  against  the 
defendant  for  Cole's  Struggle  and  Strife.  That  at  May  Term,  1797, 
a  verdict  and  judgment  was  obtained  for  the  said  lessee  for  a  part  of 
Cole's  Struggle.  That  on  the  22d  June,  1797,  the  defehdant  removed 
that  judgment  to  the  Court  of  Appeals,  by  writ  of  error  j  that  the 
jodgment  was  affirmed  in  June,  1800;  that  on  the  29th  of  October, 
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1800,  a  writ  of  haibere  fcuHas  possessionem  issaed,  and  possession  was 
delivered  to  the  plaintiff's  lessee  on  the  19th  of  March,  1801;  that 
the  writ  in  this  cause  issued  the  31st  March,  1801;  that  on  the  8th 
of  July,  1801,  the  plaintiff  in  this  cause  brought  an  action  of  trespass 
for  mesne  profits  against  the  defendant,  in  Baltimore  County  Court, 
for  dispossessing  the  plaintiff  of  Cole's  Struggle  and  Strife,  and  for 
the  use  and  occupation  thereof  from  the  10th  June,  1793,  until  the 
29th  October,  1800,  to  which  action  the  defendant  appeared  and 
pleaded  non  cuh  and  issue  was  joined,  and  afterwards,  in  November, 
1802,  the  defendant  confessed  a  judgment  for  $30  damages  and 
costs. 

The  plaintiff  in  this  cause  gave  in  evidence  to  the  jury,  that  the 

defendant  in  the  month  of  September,  1.799,  removed  185  pannels  of 

fence,  from  a  part  of  Cole's  Struggle  which  had,  previous  to  such 

removal,  •  been  put  up  there. by  the  defendant;  and  that  the 

^^^  said  part  of  Cole's  Struggle  belonged  to  the  plaintiff. 

The  defendant  then  gave  in  evidence  to  the  jury,  the  action  of 
ejectment  and  recovery  before  mentioned,  for  the  said  part  of  Cole's 
Struggle,  and  the  affirmance  of  the  judgment  and  writ  of  possession 
aforesaid. 

The  plaintiff  further  gave  in  evidence,  that  the  defendant,  from 
the  institution  of  the  said  action  of  ejectment,  to  the  execution  of 
the  said  writ  of  possession,  was  in  the  possession  and  occupation  of 
the  said  part  of  said  tract  of  land. 

And  the  defendant  also  gave  in  evidence  to  the  jury,  the  proceed- 
ings on  the  action  for  mesne  profits^  brought  in  Baltimore  County 
Court  as  hereinbefore  mentioned. 

Whereupon  the  defendant,  by  his  counsel,  prayed  the  Court  to 
direct  the  jury,  that  the  recovery  in  the  said  action  for  mesne  profits 
was  a  bar  to  the  plaintiff's  recovery  for  the  trespass  alleged  to  have 
been  committed,  and  therefore  that  the  plaintiff  was  not  entitled  to 
recover  in  the  present  action. 

Martin^  (Attorney-General,)  and  Key^  for  the  plaintiff. 

HoUingsworth  and  Mason  for  the  defendant.  They  cited  Run. 
Eject.  164, 165, 166,  167. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  in  an  action  for  the 
mesne  profits^  the  plaintiff  recovers  damages  for  the  use  and  occupa- 
tion of  the  land,  and  that  a  recovery  in  such  action  is  no  bar  to  an 
action  of  trespass,  for  a  trespass  committed  on  the  land  during  the 
said  time  for  which  the  recovery  was  had  for  the  m^sne  profits. 

The  Court  are  also  of  opinion,  that  the  removing  of  the  fence  in 
this  case  is  a  trespass,  unless  it  appears  to  the  jury  that  such  removal 
was  necessary  for  using  and  cultivating  the  land,  and  was  made  for 
that  purpose.  • 

•  The  defendant  excepted.    Verdict  and  judgment  for  the 
405  plaintiff  5  and  the  defendant  appealed  to  the  Court  of  Appeals. . 


GREEN  t».  STONE— 1  H.  &  J.  247 

The  Court  of  Appeals  at  Jane  Term,  1805,  afiSrmed  the  judgment 
of  the  General  Court. 


GENERAL  COURT,  MAT  TERM,  1803. 
Gbeen  vs.  Stone. 

A  judgment  which  is  for  any  cause  reversed,  can  have  no  legal  effect  what- 
ever. 

A  count  for  money  had  and  received  will  not  lie  except  to  recover  money 
retained  contrary  to  equity  and  right. 

Where  an  administrator  gives  judgment  by  confession,  which  is  afterwards 
reversed,  he  is  not  precluded  from  shewing  afterwards  the  want  of  assets 
at  that  time. 

If  money  be  paid  on  a  judgment  afterwards  reversed,  it  may  be  recovered 
back  in  an  action  for  money  had  and  received,  unless  it  was  equitably 
due  at  the  time  of  such  judgment  or  payment;  and  such  action  will  not 
be  at  all  affected  by  the  proceedings  in  the  original  action,  (a) 

Assumpsit  for  money  had  and  received,  to  recover  money  erro- 
Deonsly  paid  by  the  plaintiff  to  the  defendant.  The  general  issue 
pleaded. 

The  plaintiff  at  the  trial,  to  support  the  issue  on  his  part,  produced 
a  record  of  proceedings  in  an  action  brought  in  Anne  Arundel  County 
Court  by  the  defendant,  as  administrator  of  Bobert  Couden,  against 
the  plaintiff  as  administrator  of  Anne  C.  Green,  by  which  it  appeared 
that  an  action  on  the  case  was  brought,  and  an  account  filed,  for 
sundry  articles  chargeable  in  account,  commencing  in  June,  1769, 
and  ending  in  April,  1774,  leaving  a  balance  in  favor  of  the  plaintiff 
in  that  action  of  135^  2s.  6d.  current  money.  That  no  declaration 
was  filed,  but  a  judgment  confessed  by  the  defendant  at  March  Term, 
1786,  for  the  said  balance  due  on  the  account,  with  a  reference  to 
certain  x>ersons  to  say  whether  or  not  there  should  be  interest  allowed 
on  the  said  balance.  That  the  referees  returned  an  award  dated  in 
August,  1787,  against  the  allowance  of  interest.  The  plaintiff  also 
produced  a  record  of  proceedings  on  a  scire  facias  upon  the  said  judg- 
ment, and  ^at  thereon  in  1794;  also  two  records  of  proceedings  on 
two  writs  of  error  prosecuted  in  1798,  on  the  above  mentioned  judg- 


(a)  In  OuHngs  vs.  Owings,  10  G.  &  J.  267,  it  was  held  that  assumpsit  will  lie 
to  recover  back  money  paid  under  a  decree,  which  is  subsequently  reversed, 
and  that  to  support  the  action  it  is  not  necessary  to  prove  that  the  complain- 
ant in  whose  favor  the  decree  was  made,  (the  defendant  in  the  action  of 
aasumpsit^)  actually  received  the  money.  He  is  still  liable  if  payment  was 
made  to  the  assignee  of  the  decree.'  As  to  when  money  voluntarily  paid, 
under  a  mistake  of  facts,  &c.  may  be  recovered  back,  see  Baltimore  vs. 
Lefferman^  4  G.  481;  Lester  vs.  Baltimore,  29  Md.  415;  Coal  Co,  vs.  R.  R.  Co. 
38  Hd.  226;  Ounby  vs.  Sluter,  44  Md.  287. 
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ments,  of  the  i-emoval  to,  and  reversals  of  both  of  the  said  jadgmeuts, 
in  the  General  Court  at  May  Term,  1799.  (See  4  Harr.  d-  McHen. 
351,  352.)  The  plaintiff  further  proved,  that  after  the  judgment  on 
the  scire /(idasy  he  paid  to  the  defendant  the  sum  of  62i.  10«.  Od.  cur- 
rent  money,  in  part  ♦  discharge  and  payment  of  said  judg- 
4:110  n^ent,  to  recover  which  sum  this  action  was  brought.  And  he 
also  offered  to  give  in  evidence,  that  previously  to  the  original  judg- 
ment being  obtained  against  him,  he  had  fully  administered  the  per- 
sonal estate  of  the  said  Anne  C.  Green,  except  to  the  amount  of  8/. 
19s.  Od.  current  money. 

The  defendant  then  offered  in  evidence  to  the  jury,  the  account  in 
the  record  of  proceedings  first  mentioned^  with  the  endorsements 
thereon,  on  which  the  said  original  judgment  wqj^  confessed,  and  the 
original  docket  entry  of  that  judgment,  with  a  reference  to  the  arbi- 
trators, and  their  award,  viz.  A  probat  by  Mr.  Couden  on  the  19th  of 
August,  1778,  and  a  certificate  by  the  justice  who  took  the  probata 
that  the  books,  &c.  were  legally  proved,  with  an  endorsement  by  the 
register  of  wills  that  the  account  would  pass  when  paid.  The  entry 
on  the  docket  was  "judgment  for  principal,  and  interest  referred  to," 
&c.  with  a  copy  of  the  award,  saying  interest  waa  not  to  be  allowed. 

The  defendant  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  upon  the  aforesaid  facts  the  plaintiff  was 
not  entitled  to  recover,  and  that  he  could  not,  at  this  time,  be  per- 
mitted to  prove  the  want  of  assets  to  discharge  the  said  debt,  for  the 
purpose  of  entitling  him  to  recover  in  this  action. 

Martin,  (Attorney-General,)  and  Shaaff,  for  the  defendant.  Cited 
Usp.  91-96. 

Johnson,  and  Brice,  for  the  plaintiff*.  Money  paid  on  a  judgment, 
which  is  afterwards  reversed,  may  be  recovered  back  in  an  action  of 
assumpsit.    Esp.  6. 

Chase,  Ch.  J.  (Done  and  Speigo,  J  J.  concurred.)  The  Court  are 
of  opinion  that  the  judgment  obtained  by  Couden's  administrator 
against  Green's  administrator,  being  reversed,  became  a  mere  nullity, 
and  ceased  to  have  any  operation  or  effect  from  the  time  of  the  rever- 
sal, and  that  no  inference  of  law  can  arise  from  the  judgment. 

The  Court  are  also  of  opinion,  that  the  plaintiff  cannot  recover  in 
^  this  case,  unless  the  defendant's  retaining  •  the  money  is  con- 
4rUtf  trary  to  equity  and  right.  That  the  defendant  may  resort  to 
any  equitable  or  conscientious  defence  to  repel  the  claim  of  the  plain- 
tifi',  and  may  show  the  justice  of  his  original  claim;  and  that  the 
plaintiff*  may  show  he  had  not  any  assets  to  pay  the  debt  due  from 
A.  C.  Green  to  Couden,  and  is  not  in  law  or  justice  liable  to  pay  the 
same;  and  that  the  account  filed  in  the  cause  of 'Couden 's  adminis- 
trator against  Green's  administrator,  is  not  made  competent  evidence 
by  the  confession  in  the  record,  the  award  filed  and  the  rendition  of 


BULL  V8.  SHEREDINE.— 1  H.  &  J.  249 

the  judgment  so  reversed,  U\  independent  of  such  circumstance,  it  is 
not  legal  evidence. 

A  judgment  reversed  becomes  mere  waste  paper,  and  the  rights  of 
the  party,  immediately  on  the  reversal,  are  restored  to  the  same 
situation  in  which  they  were  prior  to  the  pronouncing  of  the  judg- 
ment so  reversed. 

The  defendant  excepted.  Verdict  and  judgment  for  the  plaintiff 
for  £150  current  money,  damages  and  costs. 

The  defendant  appealed  to  the  Court  of  Ap})eals;  but  the  ea^ 
abated  in  that  Court  at  November  Term,  1804,  by  the  death  of  the 
appellant. 


GENERAL  COURT,  MAY  TERM,  1803. 
Wolf  w.  Rodifer. 

Proof  of  words  spoken  in  the  second  person,  will  not  support  a  declaration 
in  an  action  of  slander  laying  them  in  the  third  person. 

Appeal  from  Allegany  County  Court.  It  was  an  action  of  slander, 
brought  by  the  appellee  against  the  appellant.  The  declaration 
charged  the  appellant  with  proclaiming,  &c.  the  following  false, 
malicious,  and  scandalous  English  words  of  the  appellee,  viz.  ^^That 
he  the  said  Joseph  was  a  thief,  and  had  stolen  one  pine  plank,  and 
that  he  the  said  John  would  prove  it."  The  general  issue  was  pleaded; 
and  the  plaintiff,  at  the  trial  in  the  County  Court,  gave  in  evidence 
to  the  jury,  that  the  defendant,  in  the  presence  of  the  plaintiff,  said 
"you  are  a  thief^  for  you  stole  a  plank,  •  and  I  can  prove  it."  M-mg^ 
The  defendant  prayed  the  opinion  of  the  Court,  and  their  direc-  **^ 
tion  to  the  jury,  that  such  evidence  was  not  sufficient  in  law  to  sup- 
port the  declaration  of  the  plaintiff.  But  the  County  Court  refused  to 
give  the  direction  prayed,  being  of  opinion  that  the  evidence  offered 
was  sufficient.  The  defendant  excepted,  and  the  verdict  and  judg- 
ment being  for  the  plaintiff,  this  appeal  was  prosecuted  by  the 
defendant. 

Perryj  for  the  appellant,  cited  Esp.  266;  Bull.  N.  P.  5. 

Johmony  and  Buchancmy  for  the  appellee. 

The  Coubt.    Let  the  judgment  be  reversed. 

Judgment  reversed^  and  precedendo  awarded. 


GENERAL  COURT,  MAY  TERM,  1803. 
Bull's  Lessee  vs.  Sheredine. 

^here  a  sheriff's  retam  on  a  fieri  facias^  and  his  conveyance  of  the  land 
sold  under  it,  are  apparently  regular,  the  title  cannot  be  divested  out  of 
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the  purchaser,  except  by  proof  of  fraud  or  collusion  between  him  and 
the  sheriff,  (a) 

Ejectment  for  a  tract  of  land  called  Preston's  Choice,  lying  in 
Harford  County.    The  general  issue  pleaded. 

The  plaintiff',  at  the  trial,  deduced  a  regular  title  from  the  grantee 
of  the  land  for  which  the  suit  was  brought,  down  to  Bernard  Preston, 
who  on  the  25th  of  September,  1789,  conveyed  it  to  Benjamin  Pres- 
ton. That  before  this  conveyance,  a  judgment  was  obtained  in  Har- 
ford County  Court,  at  November  Term,  1787,  by  Preston  and  Johnson, 
against  the  said  Bernard  Preston ;  upon  which  judgment  a  scire  facias 
issued  against  Benjamin  Preston  as  terre-tenant  of  Bernard  Preston, 
^-  -  and  fiat  obtained  thereon  at  March  Term,  1799.  •  That  a 
^''''  fieri  facias  issued  on  the  last  mentioned  judgment  on  the 
4th  of  April,  1799,  returnable  to  the  third  Monday  of  August, 
1799;  at  which  time  the  sheriff  of  the  county  made  a  return  of 
the  fi£ri  fa^ciasy  thereon  endorsed,  that  the  property  mentioned  in 
the  schedule  attached  to  the  writ,  (which  was  the  land  in  dispute  in 
this  case,)  had  been  sold  under  the  said  writ  to  the  lessor  of  the 
plaintiff  on  the  25th  of  April,  1799.  On  the  26th  of  November^ 
1799,  the  sheriff,  in  pursuance  of  the  writ,  sale  and  return,  conveyed 
the  said  land  to  the  lessor  of  the  plaintiff. 

Several  depositions  of  witnesses  were  read  by  consent  to  prove,, 
among  other  things,  that  the  said  purchaser  did  not  comply  with 
,  the  terms  of  the  sheriff*'s  sale  of  the  said  land,  by  paying  the  pur- 
chase money,  and  that  indulgence  had  been  granted  to  him  by  the 
deputy  sheriff  who  made  the  sale,  and  by  the  plaintiffs  in  the  judg- 
ment on  which  the  fieri  faeias  issued. 

JohnsaUy  for  the  plaintiff,  prayed  the  Court  to  instruct  the  jury. 

1.  That  if  the  jury  should  be  of  opinion  that  there  was  a  sale 
made  by  the  deputy  sheriff  in  April,  1799,  to  the  lessor  of  the  plain- 
tiff, of  the  land  mentioned  in  the  declaration,  and  that  it  was  a  fair 
sale,'  and  that  if  the  deputy  sheriff  agreed  to  indulge  the  purchaser^ 
then  the  sale  so  made  is  valid  in  law,  and  the  right  acquired  thereby 
is  not  to  be  aff'ected  by  any  after  transaction ;  and 

2.  That  if  the  jury  should  be  of  opinion  that  there  was  a  sale 
made  in  April,  1799,  by  the  deputy  sheriff*  to  the  lessor  of  the  plain- 
tiff, of  the  land  mentioned  in  the  declaration,  and  that  the  sale  so 
made  was  a  fair  sale;  and  that  if  the  plaintiffs  in  the  judgment  and 
fieri  fa^eia^s  under  which  the  sale  was  made,  or  either  of  them,  agreed 
to  indulge  the  purchaser  for  a  non-com pliance  with  the  terms  of  the 
sale,  then  the  sale  so  made  is  valid  in  law. — Cited  1  Dall.  419. 

Hollingsworth  and  Key^  for  the  defendant. 

(o)  Of.  Eatep  vs.  WeeiriH,  6  G.  &  J.  303. 
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Chase,  Cfa.  J.    The  Court  are  of  opinion,  that  the  lessor,  of  the 

plaiotiff  in  this  case  acquired  a  legal  title  to  the  land  in  question  by 

tie  sale  nnder  the  fieri  facioHy  the  return  made  by  the  sheriff,  and 

the  deed  made  by  the  sheriff  to  the  lessor  of  the  plaintiff,  pursuant 

to  the  return  made  on  the  fi^eri  facias^  which  title  cannot  be  impeached 

or  defeated,  but  by  proof  of  fraud  or  collusion  between  the  sheiiff 

aod  t&e  purchaser,  the  lessor  of  the  plaintiff  in  this  suit. 

Verdict  for  the  defendant 
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ToLLEY's  Lessee  vs.  Fobd. 

Where  the  commissioners  appointed  to  perpetuate  the  bounds  of  lands  have 
not  been  sworn  agreeably  to  law,  the  deposition  of  a  witness  taken  by 
them  cannot  be  read  in  evidence. 

Ihe  declarations  of  a  person  who  is  dead,  and  whose  deposition  was  taken 
under  a  commission  to  perpetuate  the  bounds  of  land,  defectively  exe- 
cuted, may  be  given  in  evidence  in  an  action  of  ejectment  by  the  person 
who  took  the  deposition  as  a  commissioner,  though  not  legally  em- 
powered to  administer  an  oath,  and  he  may  turn  to  the  deposition  to  re- 
fresh his  memory;  but  such  declarations  are  not  to  be  received  as  made 
on  oath. 

Redeclarations  and  she  wings  of  the  patentee  of  a  tract  of  land,  as  to  the 
beginning,  as  located  by  the  party  claiming  under  him,  are  not  legal 
evidence  for  the  purpose  of  impeaching  the  credibility  of  testimony 
proving  the  patentee  had  at  a  different  time  made  different  declarationa 
and  shewed  a  different  place,  &c. 

Ejectment  for  a  tract  of  land  called  The  Case  is  Altered,  lying 
in  Baltimore  County.    Defence  on  warrant,  and  plots  returned. 

The  plaintiff  claimed  title  to  the  land  in  the  declaration  mentioned 

under  a  f^rant  to  Walter  Tolley,  dated  the  6th  of  October,  1782 ;  and 

the  defendant  claimed  the  same  land  •as  included  in  a  resurvey  on  a 

tract  of  land  called  Spanish  Oak  Bottom,  granted  to  Stephen  Onion 

j        on  the  27th  of  May,  1745.    The  question  was  as  to  the  true  location 

of  Spanish  Oak  Bottom. 

1.  The  defendant  at  the  trial,  offered  in  evidence  to  the  jury  a 

)        paper  purporting  to  be  an  original  commission  issued  on  the  10th  of 

j        June,  1782,  out  of  Baltimore  County  Court,  under  the  Act  of  1723^ 

j        eh.  8,  to  Robert  Long,  Isaac  Griest  and  James  Baker,  the  commis- 

/         sioners  therein  named,  to  perpetuate  the  bounds  of  the  tract  of  land 

/         called  Spanish  Oak  Bottom.    By  the  return  to  the  commission  it  did 

/  not  appear  that  the  commissioners  had  been  sworn  in  the  manner 

directed  by  the  commission.    The  defendant  offered  in  evidence  by 

James  Baker,  one  of  the  commissioners  named  in  the  said  commis- 

gioD,  that  he  was  sworn  in  the  manner  as  is  certified  by  the  endorse- 
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ment  on  the  commission,  and  that  Long,  Griest  and  himself,  the 
three  persons  named  in  the  said  commission,  being  together,  a  cer- 
tain Eichard  Woolin,  now  deceased,  upon  an  oath  by  the  said  Long, 
Griest  and  Baker,  to  him  administered,  under  the  authority  or  pre- 
tence of  authority  of  the  said  commission,  gave  the  evidence  con* 
tained  in  the  paper  now  produced,  purporting  to  be  a  deposition  of 
the  said  Woolin;  which  evidence  and  information  they  the  said 
Long,  Griest  and  Baker,  then  caused  to  be  reduced  to  writing  in  the 
presence  of  the  said  Woolin,  and  which  said  paper  contains  a  true 
and  just  account  of  the  whole  information  and  evidence  of  the  said 
Woolin  respecting  the  boundary  therein  mentioned,  and  which  the 
M^M  said  Woolin  then  signed  in  the  •  presence  of  the  said  Long, 
^*^  Griest  and  Baker,  who  have  thereto  signed  their  names  respec- 
tively. And  the  defendant  ottered  to  read  the  contents  of  the  said 
pa|)er  in  evidence  to  the  jury.  To  the  reading  of  which  said  paper 
the  plaintiH'  objected. 

Chase,  Ch.  J.  (Doj^e  and  SPEiaa,  JJ.  concurred.)  The  Court 
are  of  opinion,  that  the  paper  purporting  to  be  the  deposition  of 
Eichard  Woolin,  cannot  be  read  in  evidence  to  the  jury.  The  Court 
think,  that  James  Baker  (one  of  the  commissioners  and  the  witness 
produced,)  was  not  authorized  to  administer  the  oath  to  Woolin. 
The  declarations  of  a  person  who  is  dead,  whose  deposition  was 
taken  under  a  commission  defectively  executed,  may  be  given  in 
evidence  by  the  person  who  took  his  evidence  as  a  commissioner, 
though  not  legally  empowered  to  administer  an  oath,  and  he  may 
turn  to  the  deposition  to  refresh  his  memory ;  but  such  declarations 
are  not  to  be  received  as  made  on  oath. 

The  case  of  Weems  vs.  IXsney^  (4  Harr.  d'  McH.  136,)  was  diflTerent 
from  the  present  case.  There  the  commissioners  were  legally  qaali- 
Hed,  and  they  had  authority  to  take  the  deposition,  and  the  witness, 
{one  of  the  commissioners,)  swore  that  the  deposition  was  taken 
before  him.  The  defect  in  the  execution  of  the  commission  was  for 
want  of  shewing  how  the  commissioners  had  given  the  notice. 

The  defendant  excepted. 

2.  The  plaintifi'  gave  in  evidence  to  the  jury,  that  a  certain  John 
Bond,  now  deceased,  had  heretofore  in  his  life-time  shewn  the  place 
marked  on  the  plots  black  K,  sua  the  place  where  stood  the  beginning 
tree  of  the  tract  of  land  called  Spanish  Oak  Bottom,  as  located 
by  the  plaintiff,  the  said  John  Bond  declaring  at  the  time  when 
he  shewed  the  said  place,  that  he  derived  his  knowledge  thereof 
from  a  certain  Stephen  Onion,  deceased,  the  patentee  of  the  said 
laud,  who  had  shewed  the  said  place  of  beginning  to  the  said  John 
Bond  as  the  place  where  stood  the  said  beginning,  •  under 
^  '  ^  which  said  Stephen  Onion,  it  was  admitted,  the  defendant  by 
mesne  conveyances  directly  claimed  title  to  the  said  land.  The 
defendant  gave  in  evidence  that  the  said  John  Bond,  at  the  time  of 
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ills  shewing  the  said  beginning  of  Spanish  Oak  Bottom,  was  a  person 
advanced  in  years;  that  his  mind  and  memory  were  impaired  by  age 
and  calamity;  that  he  had  been  afflicted  with  temporary  derange- 
ments in  his  understanding;  that  he  was  liable  to  be  influenced  by 
the  suggestions  of  others,  and  that  his  recollection  of  transactions 
some  time  past  was  not  to  be  relied  on;  and  for  the  purpose  of 
further  impeaching  the  credibility  of  the  said  John  Bond's  testimony, 
the  defentlant  also  offered  in  evidence  that  the  said  Stephen  Onion 
had  claimed  and  exercised  ownership  over  the  said  tract  of  land 
called  Spanish  Oak  Bottom,  as  located  by  the  defendants,  and  that 
the  said  Onion  had  frequently,  at  other  times  than  that  mentioned 
by  the  said  John  Bond,  to  divers  credible  and  competent  witnesses 
shewed  the  beginning  of  the  said  tract  of  land  called  Spanish  Oak 
Bottom,  at  the  place  where  the  same  was  located  by  the  defendant^ 
and  had  not  held  or  occupied  the  said  land  as  located  by  the  plaintiff. 

Chase,  Ch.  J.  (Done  and  Sphigo,  JJ.  concurred.)  The  Court 
are  of  opinion,  that  the  declarations  and  showings  of  Stephen  Onion^ 
hut  mentioned,  as  to  the  beginning  of  the  tract  of  land  as  located 
by  the  defendant,  are  not  legal  evidence  to  the  jury  tor  the  purpose 
intended,  under  the  general  rule  that  no  one  can  give  evidence  for 
himseli'.    The  defendant  excepted. 

Hdly  Keyj  MiMOfiy  and  Johnstm^  for  the  plaintiff. 

Martin^  (Attorney-General,)  and  HoUingswarthj  for  the  defendant. 
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HABBIS  V8,  Dobsey. 

If  the  amount  of  an  award  in  favor  of  a  plaintiff  on  a  reference  from  the 
CSonrt  be  at  the  time  of  awarding,  less  than  the  Court  has  jurisdiction 
over,  there  must  be  judgment  of  non-suit,  though  at  the  time  of  entering 
BQch  judgment,  such  sum,  with  the  interest  added  to  it,  would  be  suffi- 
cient to  support  the  Court's  jurisdiction. 

This  case  had  been  some  time  before  referred  to  arbitrators,  who 
had  awarded  a  less  sum  in  favor  of  the  plaintiff,  than  the  jurisdiction 
of  the  Court  extended  to.  The  award  remained  in  Court  unacted 
upon  until  this  term,  when, 

Shaaff^  for  the  plaintiff,  moved  to  have  judgment  entered  on  it  for 
the  plaintiff,  on  the  ground  that,  although  the  sum  awarded  did  not 
at  the  time  of  awarding  amount  to  a  sufficient  sum  to  support  the 
Court's  jurisdiction,  yet  that  it  would  at  this  time,  with  the  interest 
calculated  on  it. 

But  the  Court  directed  a  non-suit  to  be  entered. 
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GENERAL  COUET,  MAY  TERM,  1803. 
FiSHEE  v8.  The  State,  use  of  Johnson. 

Where  there  is  an  award  returned  in  favor  of  the  plaintiff  in  an  action  of 
debt  on  bond,  the  judgment  must  be  entered  for  the  penalty  of  the 
bond,  &c. 

A  writ  of  diminution  granted  to  correct  a  judgment  entered  for  the  sum 
awarded  in  action  of  debt  on  bond,  instead  of  being  entered  for  the 
penalty  of  the  bond,  &c.     (a) 

Ebbob  to  Harford  County  Court.  It  was  an  action  of  debt  ui)on 
a  bond,  which  had  been  referred  by  the  County  Court  to  arbitrators, 
who  awarded  a  particular  sum  to  be  due,  and  for  which  sum  the 
Court  entered  judgment. 

Johnson,  for  the  defendant  in  error,  stat-ed  that  the  judgment  had 
been  incorrectly  entered  by  the  County  Court.  That  it  ought  to 
have  been  lor  the  penalty  of  the  bond,  or  amount  of  the  debt  for 
which  the  suit  had  been  brought,  and  costs,  to  be  released  on  pay- 
ment of  the  sum  awarded.  He  moved,  under  the  authority  of  the 
case  of  Duvall  vs.  WeUs,  (4  H.  &  McHen.  163,)  for  a  writ  of  diminu- 
tion to  the  County  Court,  that  the  judgment  might  be  corrected,  and 
a  proper  record  transmitted  to  this  Court. 

Hall  and  HoUingsworth,  for  the  plaintiff  in  error. 

Writ  of  diminuHon  granted,  (h) 
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CoNTEE  VS.  Chew's  Executor. 

Where  the  State  and  an  individual  have  judgments  against  a  deceased  per- 
son, in  the  .payment  of  the  debts  of  the  deceased  by  his  executor,  the 
judgment  by  the  State  has  a  preference,  and  is  to  be  paid  first,  (c) 

Sgibe  facias  upon  a  judgment  obtained  against  the  testator  in 
his  life-time  at  May  Term,  1799.  The  defendant  pleaded  a  prior 
judgment  obtained  by  the  State  of  Maryland  against  the  testator  in 
his  life- time,  at  May  Term,  1797;  that  he  had  no  assets  in  his  hands 
more  than  sufficient  to  pay  the  debt  due  to  the  State  upon  the  said 
judgment,  and  that  the  said  assets  were  liable  to  the  exclusive  pay- 


la)  See  Duval  vs.  Wdh,  4  H.  &  McH.  113,  note, 

(&)  The  County  Court  returned  a  record  of  the  judgment  so  amended, 
which  was  afterwards  affirmed  at  October  Term,  1804. 

(c)  Approved  in  Orem  vs.  WrightBon^  51  Md.  42,  and  in  State  vs.  Bank^  6 
O.  &  J.  226.    See  State  vs.  Rogers,  2  H.  &  McH.  125,  note. 
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ment  and  satisfaction  of  the  debt  dae  to  the  State,  &c.  General 
demnrrer  to  the  plea.    Joinder  in  demorrer. 

Jhtdcett,  for  the  plaintiff. 

Johfmnj  for  the  defendant. 

^e  General  Court  overruled  the  demurrer,  and  gave  judgment 
fcT  the  defendant.  See  2  Harr.  dt  McHen,  198 ;  3  Harr.  dt  McHen. 
171. 


GENBBAL  COUBT,  MAY  TEBM,  1803. 
Bebby's  Lessee  vs.  Bebby. 

In  the  constmction  of  wills,  the  intention  of  the  testator  is  to  prevail;  hnt 
that  intention  mnst  accord  with  the  rules  of  law,  and  is  to  he  collected 
from  the  words  of  the  will  only,  (a) 

Tnie  heir  at  law  is  not  to  be  disinherited  without  express  words  or  necessary 

implication.  (6) 

TVliere  A.  devised  to  S.  "  aU  the  land  I  hold,  or  claim  right  to,  on  the  W. 
side  of  a  small  drain  that  leads  from  the  pond — ^also  the  land  over  said 
dram  lying  on  Piney  Branch,  formerly  called  Pork  Hall  and  Bachelor's 
l^hght,  lying  in  Charles  Ck)unty,  to  him  and  his  heirs  lawfully  begotten 
of  his  body  forever,"  it  was  hdd^  that  the  words  ''lying  in  Charles 
Co%iii\^^^'>  constitute  part  of  the  description  of  the  last  mentioned  tracts, 
and  do  ^ot  limit  the  operation  to  the  first  part  of  the  devise;  that  the 
words  ^' to  him  and  his  heirs,"  &c.  define  the  estate  the  devisee  is  to  have 
in  the  lands,  and  are  as  applicable  to  the  first  part  of  the  devise  as  the 
last,  and  that  S.  took  an  estate  tail  in  all  the  lands  devised  to  him;  and 
that  ''on  the  W.  side  of  the  drain,"  mean  all  the  lands  on  the  W.  of  a 
meridian  N.  line  extended  from  the  pond. 

Ujectment  for  part  of  a  tract  of  land  called  Aix,  lying  in  Prince 
Oeorge's  County.    Defence  on  warrant,  and  plots  returned. 

CThe  plaintiff  offered  in  evidence  a  grant  to  William  Hutchison, 
dated  the  12th  of  Jane,  1688,  for  the 'land  called  Aix  mentioned  in 
the  declaration ;  and  that  Thomas  Berry,  of  Samuel,  was  on  the  24th 
of  October,  1778,  and  at  the  time  of  his  death,  seized  in  fee  of  the  part 
of  the  said  tract  for  which  this  suit  is  brought.  That  Humphrey  Berry 
was  heir  at  law  of  the  said  Thomas,  and  that  the  said  Humphrey 
died  since  the  Act  to  direct  descents  passed  in  1786,  leaving  Samuel, 
John,  Prior,  Thomas,  Benjamin,  James  Smallwood,  •  and  M-m^ 
HcDry  Moore  Berry,  his  sons  and  heirs  at  law.  That  the  ^-"^ 
said  heirs,  on  the  29th  of  August,  1798,  executed  a  lease  on  the 
premises,  to  Henry  Moore  Berry,  the  lessor  of  the  i)laintiff,  for  the 
land  for  which  this  suit  is  brought.    That  the  said  Thomas  Berry  of 


(a)  Approved  in  Walston  vs.  White,  5  Md.  803. 

(b)  So  held  in  OresweR  vs.  Lawson,  7  G.  &  J.  227;  Ridgdy  vs.  Bond,  18  Md. 
437;  Soffior  vs.  Plaine,  81  Md.  158. 
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Samuel,  died  seized  in  fee  of  the  land  mentioned  in  the  declaration, 
being  part  of  Aix,  lying  in  Prince  George's  County,  and  of  part  of  a 
tract  of  land  called  Hull,  and  of  a  tract  of  land  called  Pork  Hall 
Enlarged,  lying  in  Charles  County. 

The  defendant  offered  in  evidence  the  will  of  the  said  Thomas 
Berry  of  Samuel,  dated  the  24tli  of  October,  1778,  wherein  are  con- 
tained the  following  devises,  viz :  ^^'Tmprimis. — I  hereby  order  and 
direct  that  all  my  legal  debts  be  paid  and  satisfied,  &c.  Item. — I 
give  and  bequeath  unto  my  well  beloved  aunt,  E.  B.  one  crop  hogs- 
head of  tobacco.  I  give  and  bequeath  unto  my  well  beloved  aunt<» 
Ann  Berry,  during  her  natural  life,  or  until  her  marriage,  40  acres  of 
land,  to  be  laid  out  where  she  now  dwells.  Item. — ^I  give  and  be- 
queath unto  my  well  beloved  cousin,  John  Berry,  son  of  Humphrey, 
a  bay  horse,  &c.  Item. — I  give  and  bequeath  unto  Ann  Conner, 
wife  of  Richard,  during  her  natural  life,  or  until  marriage,  the 
dwelling  house  she  is  now  about  building,  and  ground  enough  round 
the  same  for  a  garden  and  cotton  patch,  and  to  have  liberty  of 
getting  fire-wood  on  the  upper  part  of  the  land  without  committing 
waste.  Item. — Whereas  X  have  agreed  to  rent  a  certain  William 
Smallwood  of  John,  the  upper  part  of  my  plantation,  I  hold  in  Prince 
George's  County,  for  the  quantity  of  960  lbs.  crop  tobacco,  clear  of 
cask;  it  is  my  wiU  that  he  shall  have  the  said  place,  conditionally  he 
behaves  himself  as  a  tenant  ought  to  do;  he  is  not  to  make  use  of 
any  more  land  than  what  lies  above  the  place  where  Ann  Conner 
now  has  a  cotton  patch,  except  it  be  fire-wood  and  rail  timber,  which 
he  jnust  get  in  the  swamp,  except  when  prevented  by  bad  weather. 
The  lower  part  of  the  plantation  I  mean  to  have  reserved  for  the 
use  and  support  of  the  plantation  where  I  now  dwell.  Item. — ^It  is 
.  my  will  that  Charles  Jnnis  shall  have  100  acres  of  land  laid  off 
4:111  •  -^iiere  he  now  dwelleth,  and  to  remain  on  it  as  a  tenant 
upon  the  same  terms  he  has  done  heretofore.  Item. — ^I  give  and 
bequeath  unto  Samuel  Berry  Atchison,  son  of  Mary  Eleanor  Atchi- 
son, all  the  land  I  hold  or  claim  right  to  on  the  west  side  of  a 
small  drain  that  leads  from  a  place  called  and  known  by  the 
name  of  Duck  Pond;  also  the  land  over  said  drain,  lying  on 
Piney  Branch,  formerly  called  Pork  Hall  and  Bachelor's  Delight^ 
lying  in  Charles  County,  to  him  and  his  heirs  lawfully  begotten 
of  his  body  for  ever;  and  if  he  should  die  without  issue,  it  if 
my  will  that  the  said  land  should  be  sold  at  public  vendue,  and 
the  money  or  tobacco  arising  therefrom  to  be  distributed  amongst 
the  poor  at  the  discretion  of  my  executor.  I  also  further  give 
unto  the  said  Samuel  Berry  Atchison  the  following  negroes,  &c. 
them  and  their  increase,  to  him  and  his  heirs  lawfully  begotten 
of  his  body  for  ever ;  and  if  he  should  die  without  issue,  it  is  my 
will  that  my  said  negroes  should  be  sold  at  public  vendue,  and  the 
money  or  tobacco  arising  therefrom  to  be  distributed  amongst  the 
poor  at  the  discretion  of  my  executor.    I  also  further  leave  unto  the 
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said  Samael  Berry  Atchison,  all  the  rest  of  my  personal  estate  that 
shall  be  remaining  at  the  time  he  comes  to  the  age  of  21  years.    In 
the  mean  time  it  is  my  wish  that  my  executor  shall  keep  my  building, 
and  all  the  rest  of  my  improvements,  in  good  i^epair,  and  keep  together 
an  the  rest  of  my  estate,  so  as  not  to  have  it  wasted,  and  to  be  by 
him  delivered  to  the  said  Samuel  Berry  Atchison ;  and  in  case  he 
should  die  without  issue,  to  be  sold  and  distributed  in  the  same 
manner  as  directed  for  the  land  and  negroes.    It  is  my  will  that 
Mary  Eleanor  Atchison,  mother  of  the  said  Samuel  Berry  Atchison, 
wiU  let  my  executor  hereafter  mentioned  have  the  care  and  bringing 
up  of  the  said  Samuel  Berry  Atchison,  whom  I  desire  to  put  to 
school,  and  have  taught  as  far  as  he  my  executor  should  think  proper, 
the  expense  of  which  to  be  deducted  out  of  my  estate.     Item. — It  is 
my  will  that  Benjamin  Gawood,  Junior,  have  all  the  land  I  hold  or 
claim  right  to  on  the  east  side  of  a  small  drain  that  leads  from  a 
place  called  and  known  by  the  name  of  *  the  Duck  Pond,   -  ^^ 
where  he  the  said  Benjamin  Cawood  now  dwelleth,  at  the  ^••^ 
price  of  oOs.  common  currency  per  acre ;  and  in  case  the  said  Gawood 
should  not  think  proper  to  purchase  the  same,  it  is  my  will  that  the 
said  land  be  sold  at  public  vendue,  and  the  money  arising  therefrom 
to'be  distributed  amongst  the  poor  at  the  discretion  of  my  executor. 
And  I  make,  constitute  and  ordain,  my  good  friend   Benjamin 
Cawood,  Junior,  to  be  my  executor,  to  manage  and  keep  my  estate 
together  until  the  aforementioned  Samuel  Berry  Atchison  arrives  to 
the  age  of  21  years,  then  lor  my  said  executor  to  deliver  up  all  the 
real  and  personal  estate,  I  have  willed  to  the  said  Samuel  Berry 
Atchison;  and  it  is  further  my  will  that  .my  said  executor  shall 
collect  and  sell  all  the  tobacco  I  have  now  due,  or  shall  have  here- 
after due  me  for  the  rents  of  my  land,  for  cash,  and  distribute  the 
same  amongst  the  poor  at  his  discretion;  and  it  is  my  will,  that  all 
that  should  be  to  spare  at  any  time,  exclusive  of  sufficient  to 
i^l)i)ort  the  negroes  and  stock,  and  other  necessary  expenses,  shall 
be  sold  for  the  use  of  the  poor  in  manner  aforesaid.    In  witness,"  &c. 
It  wiis  admitted  that  the  part  of  the  land  called  Aix,  which  is 
shaded  red  on  the  plots,  is  the  part  which  was  claimed  by  Thomas 
Berry,  the  testator;  and  that  the  tracts  of  land  called  Hull  and  Pork 
Hall  Enlarged,  constituted  the  dwelling  plantation  of  the  testator, 
so  far  as  the  same  is  located  on  the  plots  in  black  lines  shaded  yellow, 
and  that  the  house  within  the  line  shaded  yellow,  was  the  dwelling 
house  of  the  testator,  and  that  the  said  house  is  on  the  traet  of  land 
called  Hull;  and  that  Pork  Hall  Enlarged  is  a  resurvey  on  Pork  Hall 
and  Bachelor's  Delight. 
Hhaaff^  and  Buchanan^  for  the  plaintiff. 
Martin^  (Attorney-General,)  and  Key^  for  the  defendant. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  Gouit.    The  rules 
which  have  been  adopted  in  the  construction  of  wiUs  are  well  esta- 
17  1  H.  &  J. 


258  BERRY  vs.  BERRY.— 1  H.  &  J. 

-     -    blished,  and  when  conformed  to  •  generally  lead  to  a  right 
^"•^   decision  of  all  litigated  qaestions  arising  under  them. 

The  intention  of  the  testator  is  to  prevail;  but  that  intention  must 
accord  with  the  rules  of  law,  and  is  to  be  collected  from  the  words  of 
the  will. 

The  heir  at  law  is  not  to  be  disinherited  but  by  express  words  or 
necessary  implication. 

Intention,  without  words  from  which  that  intention  can  be  inferred, 
operates  nothing. 

The  right  of  the  heir  at  law  is  presumptive,  and  devolving  on  him 
by  operation  of  law,  cannot  be  defeated  or  impeached  by  vague  sm*- 
mise  of  what  the  testator  intended  to  do,  or  unfounded  opinion  of 
what,  in  his  situation,  he  ought  to  have  done. 

If  the  words  of  a  will  are  capable  of  two  constructions,  the  Court 
will  adopt  that  which  will  best  effectuate  the  intention  of  the  testa- 
tor, manifested  by  the  words  of  his  will. 

Upon  reading  and  considering  the  will  of  Thomas  Berry,  it  is  appa- 
rent that  he  intended  to  disinherit  his  heir  at  law,  and  to  deprive  him 
of  every  part  of  his  estate.  It  is  also  obvious  that  Samuel  Berry 
Atchison  was  the  primary  and  chief  object  of  his  bounty. 

There  is  no  dispute  about  the  quantum  of  interest  which  passed  to 
the  devisee;  the  only  contest  is  as  to  the  land  which  is  devised  by 
the  testator  to  Samuel  Berry  Atchison. 

According  to  the  admission  of  counsel,  the  plots  and  evidence  in 
the  case,  part  of  the  lands  held  and  claimed  by  the  testator  at  the 
time  of  making  his  will,  lay  in  Prince  George's,  and  the  other  part 
in  Charles  County,  part  on  the  west  and  part  on  the  east  side  of  a 
drain  leading  from  the  Duck  Pond  in  a  north  and  south  direction  to 
Piney  Branch. 

It  also  appears  that  part  of  the  land  called  Pork  Hall  Enlarged^ 
being  a  resurvey  of  the  lands  mentioned  in  the  will  and  called  Pork 
Hall  and  Bachelor's  Delight,  exclusive  of  what  is  devised  to  Benja- 
min Cawood,  lay  on  the  east  side  of  the  drain  from  the  Duck  Pond. 
The  devise  to  Samuel  Berry  Atchison  is  as  follows:  •  "I 
give  and  bequeath  to  Samuel  Berry  Atchison  all  the  land  I 
hold  or  claim  right  to  on  the  west  side  of  a  small  drain  that  leads 
Irom  the  Duck  Pond — also  the  land  over  said  drain,  lying  on  Piney 
Branch,  formerly  called  Pork  Hall  and  Bachelor's  Delight,  lying  in 
Charles  County." 

This  then  is  the  description  of  the  lands  which  the  testator  intended 
should  pass.  There  are  two  parts  in  this  description.  The  first,  pre- 
ceding the  word  "also,"  comprehends  all  the  laud  the  testator  held 
on  the  west  of  the  drain.  This  did  not  fully  effectuate  the  intention 
of  the  testator ;  for  it  is  plain  from  the  words  of  the  will,  that  he 
intended  Samuel  Berry  Atchison  should  have  that  part  of  Pork  flail 
Enlarged,  lying  on  the  east  of  the  drain  which  is  not  included  in  the 
devise  to  Benjamin  Cawood,  being  the  small  piece  at  the  south  end 
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of  the  tract  described  by  the  letter  L  on  the  plots.  The  latter  part 
of  the  description  passes  that  piece  to  the  devise^,  and  was  necessary 
to  give  fall  eflfect  to  his  intention. 

The  words  "lying  in  Charles  County,"  constitute  part  of  the  desciip- 
tion  of  Pork  Hall  and  Bachelor's  Delight,  and  do  not  limit  the  opera- 
tion of  the  first  part  of  the  devise. 

The  words  "  to  him  and  his  heirs  lawfully  begotten  of  his  body," 
define  the  estate  he  is  to  have  in  the  lands,  and  are  as  applicable  to 
the  first  part  of  the  devise  as  the  last. 

According  to  the  plain  meaning  and  import  of  the  words  used  in 
this  devise,  Samuel  Berry  Atchison,  took  an  estate  tail  in  all  the 
lands  on  the  west  side  of  the  drain  held  by  the  testator,  or  to  which 
he  daimed  a  right,  and  to  that  parcel  of  Pork  Hall  Enlarged  described 
hj  the  letter  L  on  the  plots,  subject  to  the  temporary  estates  or  qual- 
ified interest  in  the  land  devised  to  others. 

The  question  now  occurs,  what  lands  lie  on  the  west  of  the  drain 
according  to  the  meaning  of  the  words  used  by  the  testator? 

In  the  opinion  of  the  Court,  according  to  the  plain  meaning  and 
common  acceptation  of  the  words  "on  •  the  west  side  of  the  Mn^ 
drain,"  it  was  the  manifest  intention  of  the  testator  that  all  **•••' 
the  lands  which  lay  on  the  west  of  a  meridian  north  line  extended 
from  the  Duck  Pond,  should  pass  to  the  devisee  Samuel  Berry  Atchi- 
son. The  testator,  by  the  words  "west  of  the  drain"  described  the 
general  bearing  of  the  land,  with  the  reference  to  the  Duck  Pond 
and  the  drain  issuing  from  it.  Plaintiff  non-mited. 


CIECUIT    COURT    OF    THE    UNITED    STATES    FOR    THE 
MARYLAND    DISTRICT,  MAY  TERM,  1803. 

The  Bank  of  the  United  States  vs.  Norwood. 

The  agent  of  a  corporation  need  not  be  appointed  by  deed,  (a) 
Where  the  endorser  of  a  promissory  note  lived  seven  miles  from  Baltimore, 
which  was  his  nearest  post-office,  and  on  the  day  on  which  the  note 
was  protested  a  notice  thereof,  directed  to  the  endorser,  was  mailed  in 
Baltimore  and  it  was  proved  that  such  notice  was  given  according  to  the 
custom  of   Baltimore,  it  was  held  to  be  sufficient  to  charge  the  en- 
dorser, (b) 
The  notice  of  the  dishonor  of   a  note  need  not  expressly  state  that  the 
bolder  looks  to  the  endorser  for  payment.    It  is  sufficient  if  the  fact  of 
non-payment,  and  that  the  holder  looks  to  the  endorser  for  payment  can 
be  reasonably  inferred  from  the  terms  of  the  notice,  (c) 

(a)  See  Bank  vs.  Ridgely,  1  H.  &  G.  324. 

(h)  Approved  in  Bdl  vs.  Bank^  7  G.  225,  where  it  is  said  that  the  particular 
custom  of  the  place  is  made  to  decide  the  question  as  to  the  manner  of  giving 
iwtice.    Of.  Bank  of  Col  vs.  Magruder,  6  H.  &  J.  172. 

(c)  No  precise  forms  of  words  is  necessary  to  be  used  in  giving  notice  to 
lui  endorser,  but  the  notice  should  contain,  either  expressly  or  by  a  just  im- 


260  BANK  OF  U.  S.  vs.  NORWOOD.— 1  H.  &  J. 

Assumpsit  on  a  promissory  note  drawn  by  Stone,  Vaughan  &  Co. 
in  favor  of  the  defendant,  and  by  him  endorsed  to  the  plaintiffs. 
This  note  was  what  is  called  an  accommodation  note,  and  the  de- 
fendant endoi*sed  merely  to  enable  the  drawers  to  obtain  money  on 
it  from  the  bank,  and  the  defendant  knew  that  the  drawers  meant  to 
obtain  the  money  from  the  plaintiffs. 

The  following  facts  appeared  in  evidence.  The  note  was  presented 
for  payment  to  the  drawei*s,  who  refused  to  pay  it,  and  it  was  on  the 
same  day  protested  by  Samuel  Sterett,  a  notary  public,  and  a  letter 
to  the  defendant  informing  him  that  the  note  was  protested  for  non- 
payment was  put  into  the  post-office  on  the  same  day.  The  defend- 
ant lived  seven  miles  from  the  City  of  Baltimore,  and  the  post-office 
in  the  said  city  was  the  nearest  post-office  to  the  house  of  the  de- 
fendant. 

Mr.  Sterett  proved  that  he  was  agent  to  the  bank  for  the  purpose 
of  presenting  notes  for  payment,  and  that  it  was  his  invariable  cus- 
tom, whenever  a  note  wa^  refused  payment,  to  protest  it,  and  give 
notice  of  the  protest  in  person  to  the  indorsers,  if  they  lived  in  the 
city,  and  if  they  lived  in  the  neighborhood  to  put  a  letter  in  the  post- 
office  informing  them  of  the  protest  •  lor  non-payment.  The 
■*'^^  penny  post  does  not  deliver  letters  to  any  person  residing  out 
of  the  city.  The  drawers  were  known  by  the  indorser  to  be  insol- 
vent at  the  time  of  the  indorsement. 

Key,  for  the  defendant,  objected.  1.  That  the  manner  of  sending 
the  notice  is  not  sufficient.  2.  But  admitting  that  this  mode  of  giv- 
ing notice  should  be  considered  sufficient,  yet  the  form  of  notice  is 
in  itself  deficient.  The  notice  only  states  that  the  note  is  protested 
for  non-payment.  The  law  requires  that  the  notice  should  not  only 
inform  the  indorser  of  the  non-payment  of  the  note,  but  also  declare 
that  the  holder  discharges  the  drawer,  and  looks  to  the  indorser  for 
payment.  Kyd.  125;  jA>v€lac€,  161,  166;  Tindall  vs.  Broicn,  1.  T.  /?. 
167. 

3.  That  Samuel  Sterett  having  no  authority  by  deed  Irom  the  bank 
to  demand  the  money,  was  therefore  not  legally  authorized  to  receive 
it,  and  consequently  no  notice  from  an  unauthorized  person 
"*•**  can  be  sufficient.    •  1  SalJc.  191;  3  Salk.  103;  4  T.  E.  170. 

plication,  let.  A  description  of  the  note  so  as  to  ascertain  its  identity.  2nd. 
A  statement  that  it  was  duly  presented  for  payment,  at  the  proper  place,  on 
the  day  of  maturity  and  was  dishonored.  Graham  vs.  Sangston,  1  Md.  .59; 
Reynolds  vs.  Aj>pl€man,  41  Md.  615;  Bank  vs.  Brooke,  31  Md.  7;  Wetherall  vs. 
Clagett,  28  Md.  465;  Hunter  yB.  Van  BoitHiorst ,  1  Md.  504.  The  engagement 
of  the  endorser  of  a  note  is  conditional,  and  any  neglect  or  laches  on  the  part 
of  the  holder  in  not  making  due  presentment  thereof,  or  in  not  giving  due 
notice  of  it*  non-payment,  will  discharge  the  endorser.  Bank  vs.  Carson^  50 
Md.  18.  The  law  does  not  require  actual  notice  to  the  endorser  of  the  dis- 
honor of  the  note,  but  only  the  exercise  of  due  diligence  on  the  part  of  the 
holder  to  give  such  notice.    Reier  vs.  Strauss,  54  Md.  278. 
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EoUingstcorthj  (District  Attorney)  and  Martin^  (Attorney-General 
of  Md.)  for  the  plaintiff,  cited  3  P.  Wms.  419. 

The  Goubt  took  until  the  next  day  to  consider  the  objections^ 
when  the  opinion  was  delivered  by 

Chase,  J.  (Winchester,  D.  J.  concurred.)  From  indisposi- 
tion I  have  not  been  able  to  give  this  case  so  full  a  consideration  as 
I  wished.  We  have,  however,  considered  it  so  far  as  to  have  formed 
a  decided  opinion. 

It  has  been  objected  that  the  plaintiffs,  being  a  corporate  body, 
cannot  act  by  agent  without  authority  by  deed.  This  objection  has 
no  force.    The  bank  may  act  as  a  natural  person. 

As  to  the  manner  of  giving  notice,  it  might  be  questionable 
whether  the  simply  putting  the  letter  in  the  post-office  would  be 
sufficient  if  there  were  no  other  circumstances  in  the  case.  But  there 
are  other  fa^ts  which  have  determined  the  opinion  of  the  Court, 
•  that  there  has  been  sufficient  and  legal  notice.  The  custom  -  «^ 
of  the  place  decides  the  question.  This  custom  too  was  known  ^-^  • 
to  the  defendant.  When  an  engagement  is  made,  it  is  subject  to 
the  usage  and  custom  of  the  place  where  it  is  made  respecting  such 
engagement. 

The  notice  is  in  itself  sufficient — it  amounts,  under  the  circum- 
stances of  this  case,  to  the  fullest  notice  contended  for  by  the  defend- 
ant's counsel — ^not  only  that  the  note  is  not  paid,  but  that  he  will 
be  looked  to  for  payment — any  thing  which  shews  that  the  holder 
does  not  mean  to  give  credit  to  the  drawer  is  sufficient  notice  to  the 
indorser.  In  this  case  it  was  known  that  the  drawers  were  insolvent 
at  the  time  of  the  endorsement,  and  the  indorser  therefore  undertook 
to  pay  at  all  events.  The  protest,  ahihough  not  required  by  law,  and 
therefore  of  itself  not  sufficient  notice,  is  however  not  totally  idle. 
It  is  a  paper  from  the  agent  of  the  bank,  and  from  the  usage  of  the 
place  imports  that  the  bank  looks  to  all  parties  concerned  for  pay- 
ment of  the  note,  and  the  defendant  had  notice  that  this  protest 
was  made. 

The  Court  are  of  opinion,  that  the  defendant  has  had  legal  and 
sufficient  notice  of  the  default  of  the  drawers. 


CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR    THE 
MARYLAND  DISTRICT,  MAY  TERM,  1803. 

The  United  States  vs.  Viokebt. 

A  failure  to  prove  an  unnecessary  averment  in  an  indictment  will  not 
vitiate  it. 

Where  the  indictment  charged  that  the  prisoner  was  employed  in  transport- 
ing slaves  from  Martinique  to  Cumana,  and  the  evidence  produced  was 
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that  he  transported  the  slaves  from  Kevis  to  Cumana — Hdd^  that  the 
indictment,  heing  in  the  words  of  the  statute,  is  sufficient  without  any 
averment  of  the  place,  which  wa^  unnecessary  and  mere  surplusage, 
and  that  proof  of  the  transportation  from  Nevis  supported  the  indict- 
ment. 

Where  a  statute  directs  a  fine  and  imprisonment  to  he  imposed  for  an 
offence,  the  Court  are  bound  to  inflict  both,  if  the  party  is  found  guilty. 

This,  was  a  criminal  prosecution  under  the  Act  of  Congress  passed 
the  10th  of  May,  1800,  which  subjects  all  persons  voluntarily  serving 
on  board  any  vessel  of  the  United  States,  which  is  employed  in  trans- 
-  ^  porting  slaves  from  one  foreign  place  to  another,  •  to  tine  and 
^^^  imprisonment.  The  indictment  stated,  that  Vickery  volunta- 
rily served  on  board  a  certain  schooner  belonging  to  a  citizen  of  the 
United  States,  as  master,  which  schooner  was  employed  in  trans- 
porting nine  negro  slaves  from  one  foreign  place  to  another,  to 
wit,  iix)m  the  island  of  Martinique,  in  the  West  Indies,  to  Cumana 
in  South  America.  The  evidence  produced  on  the  trial  proved 
the  voluntary  serving  on  board  the  said  schooner,  which  was 
employed  in  transporting  nine  negro  slaves  irom  Nevis  to  Cumana, 
and  not  from  Martinique. 

PurHancCy  for  the  prisoner,  supported  by  Harper,  moved  the  Court 
to  direct  the  jury,  that  the  proof  offered  did  not  support  the  indict- 
ment. The  indictment  charges  the  transportation  from  Martinique, 
and  the  proof  is  of  a  transportation  from  I^evis. 
/too  *  HoUingaworth,  (Attorney  of  the  United  States  for  the 
^  -•"  Maryland  District,)  contended  that  the  averment  was  unneces- 
sary, and  merely  surplusage,  and  therefore  it  could  not  be  necessary 
to  prove  it. 

Winchester,  J.  The  indictment  being  in  the  words  of  the 
statute,  is  sufficient  without  any  aVerment  of  the  place  which  is 
unnecesaary  and  mere  surplusage.  A  failure  to  prove  an  unneces- 
sary averment  cannot  vitiate  an  indictment  which  was  good  without 
the  averment.  It  would  be  no  contradiction  of  the  record  on  an 
indictment  for  a  transportation  from  Nevis,  to  prove  that  it  is  the 
same  offence  as  the  transportation  from  Martinique  charged  in  the 
present  indictment,  for  that  is  surplusage,  and  the  transportation 
Irom  one  foreign  place  to  another,  which  is  the  substantial  part  of 
the  indictment,  would  not  be  contradicted.  The  Court  are  of  opinion 
that  the  proof  of  a  transportation  from  Nevis  supports  the  present 
indictment. 

The  proof  being  unequivocal  as  to  the  transportation  from  Nevis 
to  Cumana,  the  jury  found  a  verdict  of  guilty  without  retiring. 
The  Court  were  satisfied,  from  all  the  circumstances  of  the  case, 
that  the  prisoner  was  ignorant  that  he  was  committing  a  violation 
of  any  law,  and  therefore  fined  him  only  ten  dollars,  and  imprisoned 
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him  twenty-fonr  hours.  The  Court  were  disposed  only  to  have 
imposed  the  fine,  but  upon  looking  at  the  law  they  were  of  opinion, 
that  they  were  obliged  to  inflict  both. 


•COURT  OF  APPEALS,  JUNE  TERM,  1803.        430 
B.  &  A.  C.  Beownb  v8,  R.  Beowne  et  al. 

A  Court  of  equity  will  carry  into  execution  what  appears  to  have  been  a 
kind  O't  family  compact  for  settling  their  property  on  a  fair  and  reason- 
able footing. 

Where  th»  consideration  of  natural  love  and  affection  was  held  to  be  such  a 
con6id.eration  as  entitled  a  grantee  to  the  aid  of  a  Court  of  equity  to 
Bupplj^  the  defect  in  a  defective  conveyance  to  convey  land,  although 
such  consideration  was  not  expressed  in  the  conveyance,  (a) 

A  father  l>eing  seised  of  considerable  real  estate  agrees  not  to  devise  it,  but 
let  it  descend  to  his  eldest  son  and  heir  at  law,  with  an  understanding 
and  a^eement  with  such  son,  that  should  he  (the  son)  afterwards  get 
title  to  another  estate,  then  belonging  to  a  third  person  whose  devisee  he 
expected  to  be,  tliat^he  would  then  convey  the  estate  so  descended  to 
him  from  his  father,  to  his  younger  brothers.  If  after  the  father  ^s  death 
the  son  does  get  title  to  the  estate  of  such  third  person,  and  executes, 
in  pursuance  of  said  agreement  with  his  father,  a  conveyance  to  his 
brothers  of  the  estate  descended  from  his  father,  which  conveyance 
proves  to  he  defective,  equity  will  remedy  such  defect,  (a) 

Appeal  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
bill  of  complaint  of  the  appellants. 

The  bill,  which  was  filed  on  the  4th  of  March,  1797,  states  that  a 
certain  James  Browne  of  Glasgow,  in  Scotland,  being  seised  and 
possessed  of  a  tract  of  land  called  ^^Meagreholm,"  containing  608 
acres,  lying  in  Queen  Anne's  County,  of  one  other  tract  of  land 
called  '^Ashley,"  containing  95  acres  and  one-half,  adjoining  to  the 
trst  mentioned  tract,  and  of  one  other  tract  of  land  called  ^'  Hobb's 
Venture/'  containing  281  acres,  lying  in  Caroline  County,  and  intend- 
ing to  convey  the  same  to  his  brothers  Basil  Browne  and  Bennett 
Browne  did  on  the  25th  of  July,  1777,  duly  make  and  execute  a 
deed  poll  or  instrament  of  writing  for  that  parpose,  and  in  which 
is  contained  a  covenant  binding  the  said  James,  and  his  heirs,  to 
execute  any  further  deed  or  assurance  that  may  be  necessary  for  the 
more  effectually  conveying  the  said  lands  to  his  said  brothers,  and 
their  heirs,  as  tenants  in  common.  That  the  lands  contained  in  the 
said  deed  formerly  belonged  to  a  certain  Charles  Browne,  who  died, 


(a)  As  to  the  specific  performance  of  contracts  to  devise  real  estate,  or  to 
do  anything  in  consideration  of  a  devise,  &c.  see  Owiags''  Case^  1  Bland,  370; 
MundorffYQ.  KUbourn,  4  Md.  459;  Whitridge  vs.  Parkhurst,  20  Md.  84;  Frisby 
VB.  Parkhurst^  29  Md.  58;  Semmes  vs.  Worthington,  38  Md.  298;  Simmons  vs. 
HiU,  4  H.  &  McH.  164. 
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leaving  issue  the  said  James  Browne,  his  heir  at  law,  and  the  said 
Basil  and  Bennett  his  younger  children.  That  a  certain  Andrew 
Cochrane  was  also  possessed  of  a  large  estate  in  Britain,  and  it  was 
agreed  between  the  said  Charles  Browne  and  the  said  James  Browne, 
his  heir,  that  the  said  Charles  should  leave  the  estate  mentioned 
in  the  said  deed  to  descend  unto  him  the  said  James,  without  devis- 
ing the  same,  or  any  part  thereof,  upon  this  express  trust  and  confi- 
dence, that  in  case  the  said  James  should  succeed  to  the  estate  of 
the  said  Andrew  Cochrane,  that  then  he  the  said  James  would  con- 
vey the  lands,  which  are  specified  in  the  said  deed,  unto  them  the 
said  Basil  and  Bennett  Browne.  That  the  said  James  did  after- 
wards 8uc<;eed  to  the  estate  of  the  said  Andrew  Cochrane,  and  in 
^Qi  conformity  with  the  said  •  agreement  with  his  father  executed 
^^''  the  deed  before  mentioned,  which  agreement,  together  with 
the  natural  love  and  affection  he  bore  his  two  brothers,  constituted 
the  true  consideration  of  the  said  deed.  That  said  deed  not  being 
indented,  acknowledged,  or  recorded  agreeably  to  the  directions  of 
the  laws  of  this  State,  did  not  operate  to  pass  the  legal  title  of 
said  lands  to  the  said  Basil  and  Bennett,  and  that  said  James  soon 
after,  in  1778,  died,  never  having  been  married,  whereby  the  legal 
title  to  said  lands  descended  unto  his  eldest  brother  Robert  Browne, 
late  of  Queen  Anne's  County;  but  that  said  Basil  and  Bennett 
entered  into  and  were  possessed  of  said  lands  in  virtue  of  said  deed. 
That  said  Bennett  afterwards,  on  the  1st  of  August,  1788,  made  and 
duly  executed  his  last  will  and  testament,  and  thereby  authorized 
his  executors  to  sell  said  lands,  if  they  should  in  their  discretion 
find  it  necessary  and  proper,  and  if  not  he  devised  his  moiety  unto 
the  complainants.  That  Basil  also  by  his  last  will  and  testament, 
bearing  date  ikhe  13th  of  September,  1794,  devised  all  his  real  and 
personal  estate  unto  Basil  Browne,  one  of  the  complainants.  That 
both  Bennett  and  Basil  died  without  altering  or  revoking  their  said 
respective  wills;  and  that  Robert,  the  eldest  brother  of  said  Bennett, 
and  the  heir  at  law  of  said  James,  hath  also  died,  leaving  Charles 
Browne,  (now  of  age,)  Basil,  Robert,  and  Sarah  Browne,  his  children, 
to  whom  the  legal  title  of  the  said  lands  have  descended;  but  that 
the  said  Robert,  by  his  last  will  and  testament  dated  the  28th  of 
May,  1787,  devised  the  said  lands  to  be  sold  by  his  executors  (Richard 
B.  Carmichael  and  Sarah  Browne,)  for  the  payment  of  his  debts.  The 
complainants  also  state,  that  they  have  been  informed,  but  cannot 
certainly  declare,  that  the  said  James,  in  his  life-time,  after  the 
execution  of  the  said  deed,  duly  made  his  last  will  in  writing,  and 
devised  all  his  estate  to  his  mother  Priscilla  Browne,  then  resident 
of  Queen  Anne's  County,  who  afterwards  also  duly  made  her  last 
will  in  writing,  and  devised  the  same,  including  the  legal  title  in  the 
-  lands  mentioned  in  the  said  deed,  to  Elizabeth  the  wife  •  of 

^•'^  Alexander  Lawson,  now  of  Baltimore  County,  (two  of  the 
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delendanta,)  and  they  pray  that  the  defendants  may  discover  the 
truth  thereof.    That  said  Sarah  died  before  Robert,  and  that  Richard 
B.  Gannichael  renounced  the  said  trust,  and  letters  of  administra- 
tion with  the  will  annexed  of  the  said  Robert  were  granted  unto 
William  Richmond  (one  other  of  the  defendants;)  and  forasmuch  as 
the  complainants  have  no  means  of  obtaining  the  legal  title  to  the 
said  lands  but  by  the  aid  of  this  Court,  and  the  rather  as  the  chil- 
dren of  the  said  Robert,  who  are  the  heirs  of  the  said  James,  and 
bound  to  fulfil  his  covenant  for  further  assurances,  and  to  whom  the 
legal  title  of  said  lands  has  descended,  are  infants  under  the  age  of 
21  years,  except  Charles.    To  the  end,  &c.  that  the  defendants  may 
answer,  &c.  and  that  said  lands  may  be  conveyed  to  the  complain- 
ants by  the  children  of  the  said  Robert,  or  by  their  guardian  to  be 
appointed  by  this  Court  for  that  purpose,  and  such  estate  vested  in 
the  complainants  in  the  same  as  they  i^espectively  claim  and  are 
entitled  to  under  the  wills  of  the  said  Bennett  and  Basil,  and  that 
they  may  have  such  further  and  other  relief,  &c.  prayer  for  subpcena^  &c. 
The  answers  of  the  infants,  by  their  guardian,  state,  that  they 
have  no  knowledge  of  any  of  the  matters  and  things  in  the  said  bill 
of  complaint  stated  but  from  information,  &c.  and  the  answers  of 
the  other  defendants  admit  the  facts  stated  in  the  bill.    That  they 
have  no  knowledge  of  any  will  being  made  by  the  said  James 
Browne.    That  Priscilla  Browne  executed  her  last  will  and  testa- 
ment, dated  the  29th  of  July,  1778,  which  they  exhibit,  by  which 
she  devised  the  said  lands  to  her  daughter  Elizabeth  the  wife  of 
Alexander  Lawson,  during  her  natural  life,  &c. 

The  exhibits  were — ^the  deed  poll  dated  the  25th  of  July,  1777, 
which  is  as  follows,  to  wit : — ^'  To  all  to  whom  these  presents  shall 
come.  Be  it  known  to  you,  that  I,  James  Browne,  the  younger,  of  the 
City  of  Glasgow,  North  Britain^  merchant,  lawful  son  of  Charles 
Browne  of  Wye,  in  Maryland,  merchant,  deceased. — Whereas  the  said 
deceased  Charles  Browne  •  did,  some  time  before  his  death,  ^qq 
signify  to  me  his  inclination  that  if  I  should  succeed  at  any  "*«»«* 
time  to  the  estate  of  Andrew  Cochrane  of  the  City  of  Glasgow  afore- 
said, merchant,  now  deceased,  upon  that  event's  taking  place  that 
I  should  convey  and  make  over  to  Bennett  Browne  and  Basil  Browne, 
my  two  brothers^german,  equally  betwixt  them,  all  such  plantations, 
lands,  tenements  and  hereditaments,  situate  and  being  within  the 
Colony  of  Maryland,  as  I  should  succeed  to  in  virtue  of  the  decease 
of  him  the  said  Charles  Browne.  And  whereas  the  said  Andrew 
Cochrane  has  lately  deceased,  having  left  me  his  whole  estate  real 
and  personal,  with  the  burthen  of  paying  the  jointure  to  his  widow, 
and  a  few  legacies,  and  that  I  am  willing  to  fulfil  the  inclination  of 
my  said  deceased  father;  therefore  know  ye,  that  I  the  said  James 
Browne,  have  granted,  bargained,  aliened  and  confirmed,  and  in 
and  by  these  presents  do  grant,  &c.  unto  the  said  Bennett  Browne^ 
and  Basil  Browne,  e(iually  betwixt  them,  and  to  their  heirs  and 


266  BROWNE  vs.  BROWNE.— 1  H.  &  J. 

4 

assignees,  all  those  my  plantations,  &c.  within  the  Colony  of  Mary- 
land,  to  which  I  succeeded  upon  the  death  of  my  said  father,  and  also 
the  whole  horses,  &c.  &;c.  To  have  and  to  hold  the  said  plantations, 
&c.unto  the  said  Bennett  Browne  and  Basil  Browne,  and  their  heirs, 
to  the  use  and  behoof  of  them  the  said  Bennett  Browne  and  Basil 
Browne,  equally  betwixt  them,  and  their  heirs  and  assignees,  forever, 
&c.  And  I  the  said  James  Browne,  do  hereby  bind  and  oblige  myself, 
my  heii^  and  successors  whomever,  and  covenant,  promise  and  en- 
gage,  to  and  with  the  said  Bennett  Browne  and  Basil  Browne,  that  I 
and  my  heirs  shall  and  will,  from  time'to  time,  and  at  all  times  here- 
after, upou  the  reasonable  request,  and  at  the  costs  and  charges  in 
law  of  tlie  said  Bennett  Browne  and  Basil  Browne,  their  heirs  or 
assignees,  do  make,  execute  and  acknowledge,  or  cause  to  be  done, 
made,  executed  and  acknowledged,  all  and  every  such  further  and 
other  lawful  and  reasonable  act  and  acts,  deed  and  deeds,  devise 
and  devises,  in  law  whatsoever,  for  the  further  and  better  assurance 
.  ^  and  conformation  of  all  *  and  singular  the  said  plantations,  &c. 
^•'^  hereby  granted,  or  intended  so  to  be,  with  their  and  every  of 
their  appurtenances,  unto  the  said  Bennett  Browne  and  Basil 
Browne,  their  heirs  and  assignees,  for  ever,  as  by  them,  or  their 
counsel  learned  in  the  law,  shall  be  reasonabl.^  devised,  advised  or 
required.  In  witness,"  &c.  Signed  and  sealed  by  the  said  James 
Browne,  Junr.  in  the  presence  of  three  witnesses,  one  of  whom  was 
a  notary  public.  On  the  back  of  the  said  deed  was  the  certificate 
of  Robert  Donald,  Esquire,  lord  provost  and  chief  magistrate  of  the 
City  of  Glasgow,  certifying  and  attesting,  under  the  seal  of  the  said 
City  of  Glasgow,  that  on  the  29th  of  July,  1777,  personally  came 
and  appeared,  before  him,  ^Qohu  Maxwell,  notary  public,  residing 
in  Glasgow,  who  upon  his  great  and  solemn  oath  doth  depose  and 
say,  that  he  was  present  alongst  with  John  Shanks  and  James  Allen, 
and  did  see  the  within  named  and  designed  James  Browne,  sign, 
seal,  and  as  his  proper  act  and  deed  deliver  the  within  deed  of  con- 
veyance, and  that  in  testimony  thereof  the  said  John  Shanks,  James 
Allen,  and  this  deponent,  did  set  and  subscribe  their  names  thereto 
as  witnesses ;  and  this  deponent  saith,  that  the  name  James  Browne, 
Junr.  appearing  to  be  set  thereto  as  the  party  executing,  is  of  the 
proper  hand- writing  of  the  said  James  Browne;  and  that  the  names 
John  Shanks,  James  Allen,  and  John  Maxwell,  appearing  to  be  set  as 
witnesses,  are  of  the  proper  and  respective  hand- writings  of  the  said 
John  Shanks,  James  Allen,  and  this  deponent." 

The  other  exhibits  appear  as  they  are  set  forth  in  the  bill  and 
answers. 

It  was  agreed  between  the  counsel  for  the  parties, 'Hhat  James 
Browne  executed  the  deed  mentioned  and  exhibited  in  the  bill;  that 
the  said  James  died  and  left  Robert  Browne,  his  eldest  brother  and 
heir  at  law;  that  the  said  Robert  also  died  and  left  Charles,  Basil, 
Robert  and  Sarah  Browne,  his  children,  his  heirs  at  law.    It  was  also 
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admitted,  that  the  said  Basil,  the  son  of  the  said  Robert,  died  siDce  the 
filing  of  the  bill,  and  that  William  Eichmond  is  administrator  of  the 
said  Bobert  as  stated  in  the  bill." 

•  Hanson,  C.  (7th  March,  1799.)    "The  case  of  the  com- 
plainants,  if  they  cannot  succeed,  is  a  hard  one.    It  is  always  ^^^ 
to  be  wished  that  what  appears  to  have  been  a  kind  of  family  com- 
pact for  settling  their  property  on  a  fair  and  reasonable  footing, 
shoald  be  carried  into  execution.    But  if  the  complainant's  counsel 
are  acquainted  with  any  decision  or  precedent  which  may  authorize 
a  decree  according  to  their  wishes,  it  is  necessary  for  them  to  apprise 
the  Chancellor  where  the  case  is  to  be  found.    Many  are  the  cases 
of  disappointment  and  hardship  sustained  in  consequence  of  the 
neglect  or  failure  of  persons  to  execute  deeds,  or  other  instruments, 
forcariyiDg  their  known  and  avowed  intentions  into  effect;  and  the 
power  of  this  Court,  although  it  has  gone  as  far  as  possible  without 
directly  infringing  the  Statute  of  Frauds  and  perjuries,  and  disre- 
garding legal  principles,  has  certain  legal   and  reasonable  limits 
beyond  which  it  can  never  go. 

The  claim  of  the  complainants  rests  entirely,  as  it  seems,  on  what 
they  call  a  covenant  in  James  Browne's  deed,  for  further  assiirances. 
Bat  was  the  consideration  expressed  in  that  deed  such  as  may  be 
deemed  a  valuable  or  valid  one  f  Did  this  Court  ever  oblige  a  man 
to  do  that  which  without  any  such  consideration  he  has,  by  writing 
under  seal,  said  he  covenants  to  do,  for  a  person  who  has  neither 
covenanted  to  do  anything  on  his  part,  nor  even  signed  the  writing? 
Sappose  James  Browne  were  now  alive,  a  citizen  of  Maryland,  and 
seized  of  the  lands  in  question,  would  this  Court,  on  the  application 
of  the  representatives  of  Basil  and  Bennett,  the  grantees,  compel 
him  to  convey  in  conformity  to  the  said  covenant  f  Has  it  ever  been 
understood  that  this  Court,  as  a  thing  of  course,  obliges  a  man  to  do 
whatever  he  has  by  writing  engaged  to  do  f  No — so  far  from  it, 
this  Court  does  not  enforce  an  agreement  without  a  proper  considera- 
tion, and  there  are  even  cases  where  an  agreement  has  been  made 
with  a  proper  consideration,  and  has  been  fair  and  unexceptionable 
in  every  respect,  and  yet,  on  account  of  some  after  circumstances, 
this  Court  has  refused  to  enforce  it. 

•  The  Chancellor  offers  these  remarks  to  the  counsel  in  order 
that  they  may,  if  possible,  remove  the  difificulties  in  their  ^•'^ 
way." 

The  cause  having  been  afteiwards  argued  by  the  complainants' 
counsel,  the  Chancellor,  on  the  28th  of  November,  1799,  decreed  as 
foUows:  ^^  That  he  has  again  carefully  read  and  considered  all  the 
proceedings,  as  well  as  the  written  arguments.  Conceiving  the  ques- 
tion of  vast  importance,  not  only  to  the  complainants,  and  those 
interested  under  Kobert  Browne,  but  to  the  community  likewise,  and 
having  no  aid  from  the  counsel  of  any  of  the  defendants,  he  has 
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bestowed  a  laborious  attention  on  the  subject.  The  result  of  his 
researches  and  reflections  is  an  opinion  that  the  relief  prayed  by  the 
bill  is  unauthorized  by  any  former  decision,  would  be  contrary  to  the 
last  and  best  authorities,  would  be  repugnant  to  law,  and  might 
afford  a  dangerous  and  mischievous  precedent. 

The  relief  is  prayed  on  two  grounds — A  defective  conveyance  to 
be  aided — An  agi*eement  to  be  enforced. 

In  one  respect,  at  least,  this  Court  considers  a  defective  convey- 
ance, and  an  agreement  to  convey,  in  the  same  light.  In  each  of 
them  it  requires  a  valid  consideration  as  essential.  Indeed,  in  the 
case  of  an  agreement,  a  good,  a  valuable,  or  even  adequate  consid- 
eration,  is  not  always  sufficient ;  but  the  Court  determines,  on  a  view 
of  all  the  circumstances,  whether  or  not  it  will  exercise  its  discretion 
in  decreeing  a  conveyance. 

The  complainants  certainly  cannot  be  in  a  better  state  than  they 
would  be  in  if  James  Browne  were  now  alive,  seize<l  of  the  lands  in 
fee,  and  the  defendant  in  this  cause. 

It  appears  to  the  Chancellor  that  the  void  deed  made  by  James 
Browne,  and  the  covenant  (as  it  is  called,)  contained  in  that  deed, 
must  be  considered  as  merely  voluntary;  that  is  to  say,  they  were 
made  from  the  impulse  of  his  own  will  alone,  and  not  in  consequence 
of  a  previous  agreement  with  any  person  whatever,  and  therefore 
this  Court  would  not  have  interfei'ed  to  control  his  will. 

^^  •  The  estate  of  Cochrane  did  not  come  to  James  Browne 
^•'*  from  the  complainants,  or  their  father,  uncle  or  grandfather, 
and  it  is  noc  even  suggested  that  Cochrane  gave  James  Browne  the 
said  estate  on  the  condition,  or  with  a  request  that  he  should  convey 
to  his  two  younger  brothers  the  lands  which  his  father  Charles 
Browne  should  suffer  to  descend  to  him  in  Maryland.  What  then 
can  be  imagined  the  consideration  flowing  from  the  father,  the 
brothers,  or  any  other  person  f  If  James  had  those  lands  on  condi- 
tion that  he  should  give  them  to  his  brothers,  where  was  his  advan- 
tage f  It  was  indeed  impossible;  but  there  is  nothing  to  induce  a 
belief  that  he  took  them  on  that  secret  condition.  Can  any  man 
seriously  consider  the  recital,  respecting  the  father's  inclination,  as 
conclusive  of  an  agreement  with  his  father  to  take  the  lands  on  that 
condition.  If  such  was  really  the  father's  inclination,  if  he  meant 
that  Basil  and  Bennett  should  have  the  lands  in  the  event  of  James* 
succeeding  Cochrane,  how  strange  it  is,  that  he  did  not  secure  the 
arrangement  by  a  devise  or  conveyance.  It  is  possible,  that  a  man 
in  his  last  sickness,  and  not  having  time  to  execute  a  proper  will, 
might  express  an  inclination  to  his  eldest  son — but  if  he  did,  the  son 
would  not  be  legally  bound,  and  whatever  conveyance  of  land,  which 
had  descended  to  him  from  his  father,  he  might  think  proper  to 
make  to  a  brother  or  sister,  would  be  considered  as  voluntary.  This, 
at  least,  is  the  idea  of  the  (3hancellor. 
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It  does  not  to  the  Chancellor  seem  clear  from  the  books,  what  are 
the  defects  in  a  deed  made  on  the  best  consideration,  which  this 
Coart  will  supply  merely  on  the  idea  of  supplying  the  deliect,  but 
whatever  they  ai-e,  it  is  necessary,  as  has  already  been  intimated, 
that  there  be  a  valid  consideration  in  the  defective  deed. 

There  is  a  wide  diflerence  between  a  ccmsideration  which  will  suf- 
fice to  give  operation  according  to  the  intent  of  the  grantor,  to  a 
deed  duly  executed,  acknowledged  and  recorded,  and  a  considera- 
tion which  will  entitle  the  gnmtee  to  the  aid  of  this  Court  to  sup- 
ply •  the  defect  of  a  deed.  Had  the  deed  of  James  Browne  ^qid 
been  indented,  acknowledged,  and  recorded  according  to  law,  ^•'^ 
there  is  no  doubt,  except  that  which  might  arise  from  the  circum- 
stance of  his  being  a  British  subject,  that  it  would  have  operated 
according  to  his  intent.  But  not  having  been  either  indented, 
acknowledged  or  recorded,  it  is  the  same  thiAg  as  if  it  never  had 
been  made.  It  was,  it  is  repeated,  merely  voluntary ;  he  had  no 
effective  consideration  for  it;  and  he  could  not  have  been  compelled 
to  make  it,  if  even  the  inclination  of  his  father  had  been  expressed 
under  his  hand  and  seal. 

How  numerous  are  the  cases,  and  how  deplorable  many  of  them 
are,  where  a  man  makes  a  voluntary  promise,  breaks  his  word,  and 
almost  the  heart  of  the  party,  and  yet  passes  with  legal  impunity ! 
It  is  not  contended,  that,  in  this  respect,  the  law  is  right;  but  it  is 
notorious  that  so  the  law  is.  Can  then  a  reason  be  assigned  why  a 
man  executing  a  voluntary  defective  conveyance  shall  be  compelled 
to  execute  an  eflFective  deed,  when  if  he  had  only  made  a  voluntary 
promise  to  execute  such  a  deed  he  would  not  be  compelled  f  There 
can  he  no  sensible,  substantial  distinction  between  the  cases ;  and  the 
covenant  in  the  present  case  is  merely  a  voluntary  promise  to  convey. 
The  consideration  (if  ^uch  it  can  be  called,)  of  the  defective  convey- 
ance, and  the  consideration  for  the  covenant,  being  one  and  the  same 
viz.  the  inclination  of  the  father. 

It  has  however  been  said,  that  there  was  a  valid  consideration, 
although  not  expressed ;  and  that  when  a  consideration  exists,  it  is 
immaterial  whether  or  not  it  be  expressed.  The  Chancellor  con- 
ceives, as  matters  stand,  that  it  is  unnecessary  to  examine  whether 
t)r  not  the  consideration  of  natural  love  and  affection  be  such  a  con- 
sideration as  will  entitle  the  grantee  to  the  aid  of  this  Court  to  sup- 
ply a  defect.  He  conceives  that  the  consideration  of  natural  love 
and  afTection  is  out  of  the  question,  because  it  has  not  been  ex- 
pressed in  the  deed;  and  not  being  expressed,  it  is  not  to  be  sup- 
posed to  have  operated.  The  doctrine  of  •  the  counsel  appears  ^ 
novel  and  strange,  when  applied  to  a  deed  which  plainly  ex-  "*•*" 
presses  the  consideration  or  motive  for  making  it.  It  is  wisely  said 
by  a  late  elegant  writer  on  equity,  "that  a  Court  of  equity,  no  more 
than  a  Court  of  law,  shall  supply  a  will  (or  intent)  for  the  grantor. 
It  will  only  do  that  which  it  is  manifest  the  grantor  would  have  done 
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had  not  the  mistake  been  made."  That  is  as  much  as  to  say,  this 
Court  shall  uot  presume  to  assign  an  intent,  or  consideration,  or 
motive,  when  the  real  intent,  or  consideration  or  motive,  is  plainly 
expressed.  When  no  consideration  whatever  is  expressed,  there 
may  be  plausibility  in  asserting  that  the  consideration  of  a  deed 
from  one  brother  to  another  was  natural  love  and  affection.  It  may 
be  there  said  that  the  consideration  is  to  be  sought.  But  when  that 
consideration  was  omitted,  and  yet  the  grantor  thought  it  necessary 
or  proper  to  express  a  consideration,  with  what  propriety  can  any 
tribunal  whatever  say,  or  indeed,  how  can  it  believe,  that  natural 
love  and  affection  was  the  motive  ?  Suppose  James  to  be  the  de- 
fendant, called  on  to  execute  a  good  deed — ^his  very  opposition  to 
the  bill  would  prove  that  natural  love  and  affection  were  out  of  the 
question,  or  that,  even  if  it  operated  at  the  time,  he  has  since 
changed;  and  he  ought  to  be  as  free  now,  as  he  was  at  the  time  of 
making  the  deed,  nay,  it  is  doubtful,  under*all  the  circumstances  dis- 
closed by  the  bill  and  answers,  whether  or  not  James  Browne  really 
intended  that  the  deed  should  operate  in  favor  of  his  brothers." 
Bill  dismissed,  but  without  costs.  The  complainants  appealed  to 
this  Court. 

Shaaffj  for  the  appellants.  The  only  question  that  can  occur  in 
this  case  is,  whether  the  deed  is  made  under  such  circumstances  that 
the  Court  will  aid  its  defects.  There  is  no  doubt  but  that  Chancery 
has  the  general  power  to  aid  defects  in  conveyances  when  made  on 
proper  consideration.  So  many  instances  of  this  kind  daily  occur, 
that  it  would  be  waste  of  time  to  refer  to  authorities.  Chancery 
will  aid  a  mistake  in  a  conveyance,  as  if  the  name  of  the  lessor  or 
lessee  is  omitted.  So  if,  in  a  feoffment,  livery  is  omitted,  or  if  a 
bargain  and  sale  is  not  enrolled.  Many  cases  of  this  kind  are  col- 
lected in  2  Corn.  Big.  170, 171, 172,  173.  With  respect  to  convey- 
ances wholly  voluntary.  Courts  of  Chancery  have  generally  left  them 
to  their  legal  operation,  without  affording  any  aid.  The  conveyance 
in  this  case  may  be  considered  in  two  points  of  view.  1.  As  being 
made  on  a  good  consideration,  and  2.  As  being  made  on  a  valuable 
consideration. 

On  the  first  point  he  cited  the  case  of  PiUel  vs.  Fitsel,  decreed 
about  five  years  ago  in  our  Court  of  Chancery;  also,  1  Fanb.  Eq.  34:1; 
1  Vem.  132;  2  Com.  Big.  122,  126;  3  Ba^.  Ab.  362;  5/6.  362,  363; 
1  lb.  275,  276;  1  Co.  176.  On  the  second  point  he  cited  Coicp.  290; 
1  Vent  318;  1  Esp.  106;  1  Vem.  48;  2  Com.  Big.  122;  Cha.  Rep.  158. 

Winchester^  for  the  appellees. 

•  The  Court  of  Appeals,  (Rumsey,  Ch.  J.,  Mackall,  Jonbs, 
446  Potts,  and  Dennis,  JJ.)  at  this  term,  (June,  1803,)  reversed  the 
decree  of  the  Court  of  Chancery  and  "  adjudged,  &c.  that  the 
Chancellor  pass  a  decree  thereby  ordering  and  decreeing  that  the 
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appellee  Charles  .Browne,  for  himself,  and  the  infant  defendants^ 
Bobert  and  Sarah  Browne,  by  their  guardian  or  guardians,  to  be 
appointed  by  the  Chancellor  for  the  purpose,  shall  by  a  good  and 
sufficient  deed  or  deeds  of  bargain  and  sale,  to  be  duly  executed, 
acknowledged  and  recorded,  convey  unto  the  complainant,  Basil 
Browne,  and  his  heirs,  three  undivided  fourth  parts  of  all  the  follow- 
ing tracts  or  parcels  of  land,  to  wit :  A  tract  or  parcel  of  land  called 
Meagreholm,  containing  608  acres  of  land,  lying  in  Queen  Anne's 
County ;  one  other  tract  or  parcel  of  land  called  Ashley,  containing 
95  acres  and  one-half  acre,  adjoining  to  the  said  first  mentioned 
tract;  and  one  other  tract  of  land  called  Hobb's  Venture,  contain- 
ing 281  acres,  lying  in  Caroline  County,  which  are  the  same  lands 
intended  to  have  been  conveyed  by  the  deed  executed  by  James 
Browne  to  Bennett  and  Basil  Browne,  and  dated  on  the  25th  July, 
1777,  and  exhibited  in  the  bill  in  this  cause  filed. — And  ordering  and 
decreeing,  that  the  said  Charles  Browne,  for  himself,  and  the  infant 
defendants,  Bobert  and  Sarah  Browne,  by  their  guardian  or  guar- 
dians by  the  Chancellor  for  that  purpose  to  be  appointed,  convey  to 
the  other  complainant,  Andrew  Cochrane  Browne,  and  his  heirs,  by 
a  good  and  sufficient  deed  or  deeds  of  bargain  and  sale,  to  be  duly 
executed,  acknowledged  and  recorded,  the  remaining  undivided 
fourth  part  of  the  said  three  tracts  of  land  aliove  described.  And 
it  is  adjudged,  &c.  that  each  party  pay  their  own  costs,  as  well  in 
the  Court  of  Chancery  as  in  this  Court." 


•  GENERAL  COUBT,  (E.  S.)  SEPT.  TERM,  1803.  447 
W.  &  M.  Shabpe  v8.  Gibson. 

In  an  action  of  debt  on  a  bond  for  the  purchase  money  of  land  sold  and  con- 
veyed, parol  evidence  cannot  be  given  by  a  witness  that  he  was  seised  of 
any  part  of  the  land  so  sold,  in  order  to  rebut  the  claim  and  title  of  the 
vendor  to  any  part  of  the  land  included  in  his  deed  to  the  vendee,  or  to 
shew  that  the  title  to  any  part  of  the  land  so  conveyed  was  not  in  the 
vendor  at  the  time  of  the  conveyance. 

Debt  upon  a  writing  obligatory,  dated  the  29th  of  August,  1797, 
conditioned  for  the  payment  of  £9  current  money  per  acre,  for  as 
many  acres  of  land  as  plaintiffs  should  make  the  defendant,  his  heirs, 
&c.  a  good  and  legal  title  to  in  Island  Creek  Neck,  agreeably  to  a 
bond  of  equal  date  with  the  said  writing  obligatory,  passed  by  the 
plaintiffs  to  the  defendant,  &c.  The  defendant  pleaded,  1st.  Gene- 
ral performance,  and  2d1y.  That  the  plaintiffs  had  not  made  him  a 
good  and  legal  title,  &c.  Replications — To  the  first  plea,  non-per- 
formance— ^That  the  plaintiffs  had  a  good  and  legal  title  before  the 
issuing  of  the  writ  of  and  in  385  acres  and  25  perches  of  certain 
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tracts  of  land,  viz:  Eattlesnake  Point,  Conjuncture,  Eason's  Neck, 
Fancy,  Eason'n  Lot,  Inclosure  and  Shar[)'8  Addition,  all  situate  and 
being  in  the  county  aforesaid,  and  in  the  Island  Creek  Neck  men- 
tioned, &c.  and  so  having  a  good  and  legal  title,  &c.  they  on  the 
18th  of  May,  1799,  at,  &c.  signed,  sealed,  executed,  acknowledged, 
and  delivered  to  the  defendant  a  good,  legal,  and  valid  deed  of  bar- 
gain and  sale,  for  all  and  singular  their  interest,  &c.  in  and  to  the 
said  lands  called,  &c.  agreeably  to  the  bond  of  equal  date,  &c.  That 
the  said  385  acres  and  25  perches,, &c.  at  the  rate  of  £9  current 
money  per  acre,  amounted  to  3,466/.  Us.  Id.  current  money,  of  which 
the  defendant  had  notice,  &c.  yet,  &e.  To  the  2d  plea  there  was  a 
similar  replication,  exhibiting  the  deed  in  hwc  verba.  Rejoinders — 
That  the  plaintiffs  had  not  a  good  title,  &c.  Issues  joined.  Plots 
returned  under  wai-rant  re-survey. 

At  the  trial,  the  defendant  offered  Thomas  Martin  as  a  witness, 
to  prove  that  he  had,  what  he  esteemed,  a  well  grounded  claim  to  38 
acres  of  the  land  which  the  plaintiffs  have  located  as  a  part  of  the 
lands  sold  to  the  defendant,  and  to  this  end  he  proposed  to  prove  by 
the  said  witness,  that  he  was  seized  of  the  tract  located  on  the  plot 
by  the  plaintiffs,  called  Eich  Neck,  •  and  that  he  contended 
44:8  j-^j.  ijjjg  \\ue&  of  the  said  tract  as  located,  and  that  by  a  correct 
location  of  the  •  tract  called  Kattle  Snake  Point,  it  did  not  interfere 
with  Bich  Neck ;  that  he  had  cut  trees  on  that  part  of  Battle  Snake 
Point  located  within  the  lines  of  Bich  Neck,  in  order  to  provoke  an 
action  of  trespass  to  try  his  claim;  that  an  action  had  been  brought 
by  the  defendant  for  the  said  trespass,  and  that  the  same  was  no^v^ 
depending  in  this  Couil;. 

The  plaintiff*  objected  to  this  testimony  as  inadmissible. 

Done,  J.  (Chase,  Ch.  J.  absent.  SPRiaa,  J.  concurred.)  The  Court 
are  of  opinion,  that  the  evidence  offered  by  the  defendant  is  not 
competent  and  legal  evidence  to  go  to  the  jury  to  rebut  the  claim 
and  title  of  the  plaintiffs  to  any  part  of  the  lands  to  which  they 
claim  title,  and  which  are  included  in  their  deed  to  the  defendant ; 
or  to  shew  that  the  title  to  any  part  of  the  lands  so  conveyed  was 
not  in  the  plaintiffs  at  the  time  of  making  the  conveyance  to  the 
defendant.    The  defendant  excepted. 

Verdicts  and  judgment  for  the  plaintiff.  The  defendant  appealed 
to  the  Court  of  Appeals. 

J.  Bayly^  for  the  ai)pellant. 

Hari)€r  and  /ScoW,  for  the  api>elleos. 

The  Court  of  Appeals  at  June  Term,  1805,  affinned  the  judgment 
of  the  General  Court. 
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GENERAL  COURT,  (E.  S.)  SEPT.  TERM,  1803. 
Reid  v8,  Wetiiered,  and  vs.  Gleaves. 

Id  an  action  of  debt  on  a  replevin  bond,  where  general  performance  was 
pleaded,  the  replication  stated  that  a  writ  of  replevin  had  been  prose- 
cuted, &c.  and  that  a  judgment  was  rendered  de  refomo  habendo^  &c. 
After  a  judgment  by  default  against  the  defendant,  there  being  no 
rejoinder  to  the  replication,  there  was  a  writ  of  inquiry  to  assess 
damages,  when  the  plaintiff  offered  to  read  from  the  record  oyer  of  the 
replevin  bond  upon  which  the  suit  was  brought,  to  which  the  defendant 
objected.  Held,  that  the  original  bond  need  not  be  produced,  but  that  it 
might  be  read  from  the  record,  because 

Ist.  The  original  replevin  bond  is  an  office  paper  in  the  County  Court,  taken 
and  filed  by  the  clerk  who  issued  the  writ. 

2nd.  The  plea  of  general  performance  to  a  bond  with  a  collateral  condition 
is  like  that  of  payment  to  a  bond  for  money  ;  and  on  a  writ  of  inquiry 
need  not  be  produced  when  there  is  oyer  of  it  in  a  record. 

These  were  actions  of  debt  upon  a  replevin  bond.  General  per- 
formances were  pleaded.  Replications  stating  a  writ  of  replevin 
prosecuted  out  of  Kent  County  •  Court;  that  a  judgment  was  ^m^ 
Tendered  de  retomo  habendo,  and  for  one  penny  damages,  and  ^*" 
costs,  as  by  the  record  thereof  from  the  County  Court  produced. 
Rules  rejoinder,  and  judgments  by  default.  An  inquiry  at  bar  being 
demanded  a  jury  was  charged  in  both  cases  at  once. 

The  plaintiff's  attorney  offered  to  read  from  the  record  so  produced 
from  Kent  County  Court,  oyer  of  the  replevin  bond  upon  which  these 
suits  were  brought.  To  which  the  defendant's  attorney  objected, 
.  Bat  it  was  received  by  the  Court.  First — Because  the  original 
replevin  bond  is  an  office  paper  in  the  County  Court,  taken  and  filed 
by  the  clerk  who  issued  the  writ  of  replevin.  Secoiidly, — Because 
the  plea  of  general  performance  to  a  bond  with  a  collateral  condition, 
is  like  that  of  payment  to  a  bond  for  money;  and  on  a  writ  of 
inquiry  need  not  be  produced  where  there  is  oyer  of  it  in  a  record. 


/ 
GENERAL  COURT,  (E.  S.)  SEPT.  TERM,  1803. 

Williamson,  use  of  Wallis  vs.  Perkins. 

Land  taken  under  a  fieri  facias  must  be  specially  described  ;  otherwise  the 
seizure  is  void,  and  the  execution  will,  on  motion,  be  quashed,  (a) 


(a)  Affirmed  in  Clark  vs.  Belmear,  1  G.  &  J.  448,  and  in  Dorsey  vs.  Dorsey, 
^  Md.  393.  As  to  sales  under  Afl.  fa,  and  the  requisites  of  the  schedule  and 
return,  see  Estep  vs.  Weems,  6  G.  &  J.  803 ;  Duvall  vs.  Waters,  1  Bl.  591  ; 
Woien  vs.  IXivalU  6  G.  &  J.  76 ;  S.  C.  11  G.  &  J.  37  ;  Jarboe  vs.  Hall,  37  Md. 
345;  Buaeg  vs.  Tuck,  47  Md.  171.  In  MUler  vs.  Wilson,  32  Md.  800,  it  is  said 
18  1  H.  &  J. 
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Where  the  schedule  returned  with  sl  fieri  facias  described  the  property  seized 
under  the  writ  as  follows:  ''dwelling  house,  grist-mill,  saw-mill,  and 
fuUing-milK  and  all  other  buildings  belonging  thereun^,  with  one 
hundred  acres  of  land  joining  the  said  property,'' it  w&Bheld  that  the 
description  was  insufficient  and  the  return  was  quashed, 

Where  a  writ  of  venditioni  exponas  was  countermanded  by  the  plaintiff,  and 
on  the  writ  was  an  endorsement  by  the  plaintiff,  acknowledging  the 
receipt  from  A.  of  the  balance  due  upon  the  judgment,  and  assigning  his 
interest  in  the  same  to  A.,  and  the  writ  was  renewed  at  a  subsequent 
term,  endorsed  to  the  use  of  A. .  it  was  held  that  the  endorsement  by  way 
of  assignment  was  an  acknowledgment  of  satisfaction  by  the  plaintiff 
from  the  defendant  through  A.,  and  the  renewed  writ  and  the  return 
were  quashed,  (a) 

Motion,  and  rule  on  the  plaintiff  to  show  cause  why  the  writ  of 
venditioni  exponas,  issued  in  this  ca8e,  should  not  be  set  aside. 

It  appeared  that  a  fieri  facias  issued,  returnable  to  September 
Term,  1800,  and  wa«  returned  by  the  sheriff  "laid  as  per  schedule, 
and  on  hand  for  want  of  buyers."  The  schedule  referred  to  is  as 
follows:  "A  schedule  of  the  property  of  Ebenezer  Perkins,  taken 
with  a  fi.  fa.  at  the  suit  of  David  Williamson,  and  appraised  by  us, 
the  subscribers,  we  being  first  qualified,  this  30th  day  of  August,  1800. 

"To  dwelling  house,  grist-mill,  saw-mill  and  fulling-mill,  and  all 
other  buildings  belonging  thereunto,  with  one  hundred  acres  of  land 
joining  the  said  property."  The  schedule  was  not  signed  by  any 
yf  K£\  P®'^^^^  ^^  appraisers,  or  by  the  sheriff.  A  writ  of  venditioni 
*^^  exponas  •  then  issued,  returnable  to  September  Term,  1801, 
and  was  returned  by  the  sheriff,  "countermanded  by  plaintiff.^'  On 
the  back  of  the  last  mentioned  writ  was  the  following  assignment: 
"Chester-Town,  1st  Sept.  1801.  For  and  in  consideration  of  the 
sum  of  twelve  hundred  and  seventy-three  dollars,  and  ninety-three  • 
cents,  being  the  balance  due  me  upon  the  within  venditioni  exponas^ 
and  paid  me  by  Mr.  Samuel  Wallis,  I  hereby  transfer  and  make 
over  all  my  right,  claim  and  interest,  to  the  within  judgment,  to  the 
said  Samuel  Wallis,  and  his  assigns.     Witness  ray  hand. 

Test:        Ebenezee  Perkins.  D.  Williamson." 

The  last  mentioned  writ  was  renewed  to  this  term,  (September, 
1803,)  and  endorsed  for  the  use  of  Samuel  Wallis,  and  the  sheriff 
returned  the  same  endorsed,  ''I  do  hereby  certify,  that  on  the  8th 
day  of  August,  1803, 1  did  sell  at  publico  sale  all  the  within  mentioned 


that  an  appraisement  of  the  property  seized  under  an  execution  is  not  neces- 
sary, and  that  in  the  case  in  the  t^ixt  it  was  conceded  by  counsel  on  both 
sides  not  to  be  necessary.  The  case  in  the  text  is  distinguished  in  Waters 
vs.  Peadi,  3  G.  &  J.  412. 

ia)  Recognized  in  Parker  vs.  Sedin'4Jk^  5  Md.  2S7,  where  it  was  held  that 
any  endorsement  upon  a  writ  of  fieri  facias^  when  returned,  relating  to  the 
satisfaction  of  the  judgment,  ia  presumed  prinui  facie  to  be  there  with  the 
knowledge  of  the  sheriff  and  to  be  true. 
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property,  agreeably  to  the  within  writ,  to  Samuel  Wallis  of  Chester- 
Town,  lor  the  sum  of  f  500,  he  being  the  highest  bidder. 

So  answers  B.  Hatchison,  late  sheriff  of  Kent  County." 

The  defendant's  attorneys  filed  the  following  reasons  for  setting 
aside  the  venditioni  exponas. 

1st.  Because  the  return  upon  the  fi.  fa.  is  erroneous,  inasmuch  as 
there  appears  a  schedule,  importing  to  be  a  schedule  of  property 
taken  upon  appraisement,  whereas  there  is  no  appraisement. 

2d.  Because  the  same  schedule  is  not  signed  by  the  sheriff,  but  by 
a  sub-sheriff. 

3d.  Because  upon  a  venditioni  expmuis  which  issued  upon  the /./a. 
the  same  was  countermanded  by  the  plaintiff*. 

4th.  Because  the  first  venditioni  exponas  was  issued  returnable  to 
September,  1801,  whereas  the  same  ought  to  have  been  returnable 
to  April,  1801. 

5th.  Because  the  second  venditioni  exponan  was  issued  to  this 
present  term. 

•  Spencer  and  James  Scott, for  the  defendant,  urged  that  the  ^m^ 
fieri  facias  was  defective  in  its  return,  because  there  had  '*^-'- 
been  no  appraisement  of  the  property  seised  under  it.  That  the 
sheriff,  after  he  has  laid  a  fi.  fa.  and  the  sale  is  countermanded  by 
the  plaintiff,  cannot  afterwards  retain  possession  of  the  goods. 
That  it  was  like  the  discharge  by  a  plaintiff  of  a  defendant,  taken 
on  a  ca.  sa.  and  the  same  reasoning  applied  to  prevent  a  second 
venditioni  exponas  from  being  issued,  where  the  first  has  been  counter- 
manded by  the  plaintiff,  and  the  defendant  was  discharged  by  the 
seiziu*e  of  his  goods  ad  valorem  dcbite,  and  the  sheriff'  was  discharged 
by  the  countermand  of  the  venditioni  exponas^  and  no  sale  could  be 
afterwards  made  under  it. 

Hammond  against  the  motion,  contended,  that  the  countermand 
released  nothing  but  the  immediate  sale,  and  was  not  like  a  discharge 
of  a  defendant  taken  on  a  ca.  sa.  That  no  appraisement  of  the 
property  was  necessary  on  a  fi.  fa.  The  idea  is  derived  from  execu- 
tions in  England  by  extent  and  elegit^  and  the  lumber  Act  in  this 
State.  He  was  prepared  to  prove  there  was  no  fraud  in  laying  the 
fi.  fa.  or  selling  under  the  venditioni  exponas.  The  property  was 
very  much  incumbered,  and  to  set  aside  this  voidUioni  exponas  would 
be  to  take  away  that  very  property,  the  seizure  of  which,  counsel  have 
contended,  discharged  the  deftndant  from  the  debt,  and  avssimilated 
it  to  a  judgment  discharged  by  a  sheriff's  return  of,  made  on  2ifi.fa. 

Spencer  and  Scott^  in  reply,  admitted  that  an  appraisement  of  the 
property  was  not  necessary,  but  they  contended  that  the  return  on 
the  li.  fa.  was  erroneous,  because  the  land  taken  was  not  described 
by  metes  and  bounds,  or  identified  in  any  other  way.  That  if  an 
ejectment  was   brought  lor  the  land  thus  described,  no  location 
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thereof  could  be  made,  nor  could  possession  be  delivered.  The  part 
seised  and  sold  is  wholly  uncertain. 

-  •  The  Couet.    The  return  on  the  fieri  fadati  is  defective 

4rO^  for  want  of  a  specification  of  the  property;  and  the  endorse- 
ment, by  way  of  assignment,  of  the  judgment  from  Wilhamson  to 
Wallis,  is  an  acknowledgment  of  satisfaction .  by  the  plaintLS'  from 
the  defendant,  through  Wallis,  in  express  terms,  and  appears  as  part 
of  the  return  itself; -and  this  idea  is  confirmed  by  the  sheriff's 
return  on  the  venditioni  e^ponas^  ^^countermanded  by  plaintiff." 

Venditioni  exponas  and  return  qitasked. 


GEISTERAL  COURT,  OCTOBER  TERM,  1803. 
RiDGELY  v8,  Campbell. 

Notwithstanding  notice  of  trial,  a  continuance  of  the  action  will  be  granted 
to  the  defendant  on  suggestion  of  the  existence  of  a  bill  in  Chancery  by 
him  against  the  plaintiff,  for  a  discovery  of  facts  material  in  the  trial  of 
the  action^  and  that  due  diligence  had  been  used  to  obtain  the  plaintiff '8 
answer. 

This  was  an  action  of  assumpsit,  brought  to  May  Term,  1802,  and 
continued  from  the  last  term  under  notice  of  trial,  and  being  now 
called,  the  plaintiff's  counsel  insisting  upon  a  trial, 

Key  and  Shaaff,  for  the  defendant,  moved  for  a  continuance. 
They  stated,  that  a  bill  had  been  filed  in  Chancery  by  the  defendant 
against  the  plaintiff,  for  a  discovery  of  certain  facts  material  in  the 
trial  of  this  case.  That  due  diligence  had  been  used  by  the  defend- 
ant to  obtain  the  plaintiff's  answer  to  that  bill,  but  that  it  had  not 
been  obtained.  They  cited  the  case  of  McMechen  vs.  M*Laughlin^8 
Executor,  4  Harr.  rf-  McHen,  166,  where  this  Court,  upon  a  similar 
motion  and  suggestion,  continued  the  cause. 

Martin,  (Attorney-General,)  Bidgely  and  Moale,  for  the  plaintiff. 

The  Couet.    Let  the  cause  be  continued. 


463       *  GENEEAL  COUET,  OCTOBEE  TEEM,  1803. 

West  vs.  Hughes. 

An  attachment  may  be  had  against  a  sheriff  for  not  returning  a  writ. 

This  was  a  writ  of  venditioni  exponas  directed  to  th6  sheriff  of 
Harford  County,  and  returnable  to  this  term.    But  no  return  being 
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made,  Moion^  for  the  plaintiff,  moved  the  Court  foi;  an  attachment 
against  the  sheriff,  and  cited  5  Burr.  2686,  2502,  651. 

The  Goubt.    Let  the  attachment  issue. 


GENERAL  COURT,  OCTOBER  TERM,  1803. 
Habpeb  v8.  Hampton. 

Where  there  are  issuee  in  fact  and  in  law,  the  last  shall  he  tried  first,  (a) 
Where  to  a  plea  of  limitations  the  plaintiff  replies  '^  beyond  seas^^"*  to  wit,  in 

another  State,  a  rejoinder  of  the  Act  of  Limitations  of  such  other  State 

is  a  departure  from  the  plea,  and  fatal  on  demurrer. 

This  was  an  action  of  assumpsit     The  declaration  contained 
nine  counts.    1st  count,  on  a  special  agreement,  viz.  That  before 
and  at  the  time  of  the  agreement,  to  wit,  on  the  25th  of  August, 
1794,  at  Columbia,  in  the  State  of  South  Carolina,  to  wit,  at  Balti- 
more County,  a  certain  Jacob  Rumph  was  seized  in  fee  simple  and 
possessed  of  150,000  acres  of  land,  situate  in  the  fork  of  Edisto,  in 
.the  said  State  of  S.  C.  and  being  so  seized  and  possessed  did,  for  cer- 
tain good  and  valuable  considerations  him  thereunto  moving,  and  by 
a  certain  letter  of  attorney  duly  executed  under  his  hand  and  seal, 
authorize  and  empower  the  plaintiff,  as  attorney  for  him  the  said 
Bamph,  and  in  his  name,  to  sell  and  dispose  of  the  said  lands,  and 
by  a  good  deed  of  conveyance  to  convey  the  same  to  such  person, 
and  for  such  sum  of  money,  or  other  payment,  as  he  the  plaintiff 
should  think  fit,  and  the  money,  or  other  payment,  to  arise  and  grow 
due  from  the  said  sale  and  land,  to  take  and  receive  to  and  for  his 
the  plaintiff' 's  own  proper  use  and  behoof,  of  which  the  defendant 
had  notice.    And  that  afterwards,  on  the  same  day,  &c.  at  Columbia, 
in  the  State  of  S.  C.  aforesaid,  to  wit,  at  Baltimore  County  afore- 
said, the  said  Rumph  being  so  *  seized,  &c.  and  the  said    m^m 
plaintiff  being  by  him  the  said  Rumph,  so  authorized,  &c.  a  *^* 
conversation  was  had  and  moved  between  the  plaintiff  and  defend- 
ant of  and  concerning  the  sale  and  purchase  of  the  said  land ;  and 
it  was  then  and  there  agreed  by  and  between  the  plaintiff  and  de- 
fendant, that  the  plaintiff'  should  forthwith  sign,  seal,  and  duly  exe- 
cute, to  a  certain  John  Hall  of  the  City  of  Philadelphia,  a  good  and 
sufQcient  deed  of  conveyance,  in  the  name  of  the  said  Rumph,  and 
by  virtue  of  the  power  and  authority  aforesaid,  of  and  for  the  said 
land,  &c.  and  should  then  and  there  deliver  the  said  deed  to  the  de- 
fendant as  an  escrow^  to  be  by  him  the  defendant  delivered  to  the 
said  Hall,  in  case  he  the  said  Hall  should  purchase  the  said  land 
from  the  plaintiff,  by  and  through  the  agency  of  the  defendant,  and 

(a)  See  Harper  vs.  Hampton^  post^  m.  p.  622. 
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should  well  and  truly  pay,  or  secure  to  be  paid,  the  purchase  money 
therefor  to  the  defendant,  to  and  for  the  use  of  the  plaintiff,  and  not 
otherwise.  And  further,  that  the  defendant  forthwith,  after  receiving 
the  said  deed,  should  use  his  endeavors  to  sell  the  said  land  for  the 
plaintiff  to  the  said  Hall,  through  his  means  and  agency,  for  a  good 
and  suitable  price;  and  in  case  of  making  such  sale,  should  receive 
and  take  the  purchase  money  of  the  said  land,  or  other  payment 
therefor,  for  the  use  of  the  plaintiff,  and  should  thereupon  deliver 
the  said  deed  to  the  said  Hall,  and  should  forthwith  pay  and  deliver 
the  said  purchase  money,  or  other  payment  of  and  for  the  said  land, 
to  the  plaintiff,  and  well  and  truly  account  with  and  to  him  therefor, 
whenever  after  he  the  defendant  should  by  the  plaintiff  be  there- 
unto required.  And  further,  that  the  plaintiff  should  allow  and  pay 
to  the  defendant,  to  be  deducted  and  retained  out  of  the  piirchase 
money  aforesaid,  all  such  reasonable  and  necessary  expenses  as  by 
him  the  defendant  should  be  incurred,  paid  or  laid  out,  in  and  about 
the  premises ;  and  should  also  give  to  him  the  defendant  a  sufficient 
indemnity  and  counter  security  for  all  such  warrantees  or  guaran- 
tees, as  he  the  deiendant  should  necessarily  and  properly  enter  into 
in  and  about  the  premises.  In  consideration  of  the  performance  of 
all  *  which  stipulations,  &c.  by  the  plaintiff,  by  him  agreed  as 
^^^  aforesaid,  to  be  done  and  performed  on  his  part,  the  defend-' 
ant  then  and  there,  to  wit,  &c.  undertook,  and  to  the  plaintiff  faith- 
fully promised  to  do  and  perform  all,  &c.  by  him  the  defendant  on 
his  part  stipulated  and  agreed  as  aforesaid,  to  be  done  and  per- 
formed. And  the  plaintiff  averred,  that  he  did  then  and  there,  to 
wit,  &c.  sign,  seal  and  execute,  in  the  name  and  as  the  attorney  of 
the  said  Kumph,  and  by  virtue  of  the  letter  of  attorney  and  power 
aforesaid,  a  good  deed  of  conveyance  of  and  for  the  said  land,  to 
the  said  Hall,  in  fee  simple,  sufficient  in  law  to  convey  the  same  land 
to  him  the  said  Hall,  and  his  heirs  and  assigns,  and  the  said  deed 
did  then  and  there  deliver  to  the  defendant,  as  an  escrow^  to  be  de- 
livered to  the  said  Hall,  in  the  manner,  and  on  the  terms  and  condi- 
tions, and  for  the.  purposes  aforesaid;  and  that  the  defendant 
afterwards,  to  wit,  on  the  1st  of  October,  in  the  year  aforesaid,  at 
Philadelphia,  in  the  State  of  Pennsylvania,  to  wit,  at  Baltimore 
County  aforesaid,  in  pursuance  and  by  virtue  of  the  agreement  afore- 
said, did  sell  the  said  lands  to  the  said  Hall  in  fee  simple,  for  a  cer- 
tain large  price,  to  wit,  for  the  price  of  one  shilling  current  money 
of  Pennsylvania,  equal  to  the  like  sum  of  current  money  of  Mary- 
land, for  each  and  every  acre  of  the  said  150,000  acres  of  land  in  the 
said  deed  contained  and  conveyed,  and  did  then  and  there  receive 
the  said  purchase  money  of  and  from  the  said  Hall,  or  of  and  from 
some  other  person  for  him  or  on  his  account,  and  by  his  orders, 
which  said  purchase  money  amounted  in  the  whole  to  the  sum  of 
£7,500  current  money  of  Pennsylvania,  which  sum  then  was,  and 
always  since  hath  been,  and  still  is,  equal  to  and  of  the  value  of  the 
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like  sum  of  curreut  money  of  Maryland.  That  the  plaintiff  was 
alwa3's  since  the  said  1st  of  October,  and  still  is,  ready  and  willing 
to  allow  and  pay  the  defendant,  and  to  permit  him  to  deduct  and  re- 
tain, &c.  all  such  reasonable  and  necessary  expenses,  &c.  if  any,  &c. 
and  also  to  give  to  the  defendant  a  sufficient  indemnity  and  counter 
security,  &c.  if  any,  &c. 

•  2d  Count. — Upon  the  same  agreement,  (omitting  the  set-    . 
ting  out  the  title  of  the  land  in  Bumph,  and  his  letter  of  ^^^ 
attorney,  &c.) 

3d  Count. — Upon  the  same  agi*eement,  stating  that  the  defendant 
sold  the  land  for,  and  received  Morris  and  Nicholson^s  notes  in  pay- 
ment, &c. 

4th  Count. — Upon  the  same  agreement,^  and  that  said  notes  were 
received  in  payment,  &c. 

5th  Count. — Indebitatus  assumpsit  for  150,000  acres  of  land,  &c. 
sold  and  conveyed. 

6th  Count. — Quantum  valehat  for  150,000  acres  of  land  sold  and 
conveyed. 

7th  Count. — Indebitatus  a^ssumpsit  for  150,000  acres  of  land  sold 
and  conveyed  to  John  Hall,  &c.  for  the  use  of  and  in  trust  for  the 
defendant. 

8th  Count. — Quantum  veUebat  for  150,000  acres  of  land  sold  and 
conveyed  to  John  Hall,  for  the  use  of  and  in  trust  for  the  de- 
fendant. 

9th  Count. — General  indebitatus  assumpsit  for  money  had  and 
received,  &c. 

The  defendant  put  in  nineteen  pleas  to  the  declaration,  viz : 

Ist.  Nan-iissumpsity  on  which  issue  was  joined. 

2d.  Non-assumpsit  infra  ires  annos^  (Act  of  Limitations  of  Mary- 
land,) to  the  Ist  count  in  the  declaration. 

The  replication  to  the  last  plea  was,  that  at  the  time  when,  &c. 
both  the  plaintifi'  and  defendant  did  reside  and  were  beyond  the 
seas,  and  absent  out  of  the  State  of  Maryland,  to  wit,  at  Philadel- 
phia in  the  State  of  Pennsylvania,  one  of  the  United  States  of 
America;  and  that  the  plaintiff  continued  to  reside,  and  did  remain 
beyond  the  seas,  from  the  aforesaid  time,  until  afterwards,  to  wit, 
on  the  1st  of  July,  1799,  he  returned  and  came  into  this  State,  to 
wit,  at  Baltimore  County  aforesaid;  and  that  the  defendant  did  also 
remain  and  reside  beyond  seas,  without  the  limits  of  this  State,  and 
absent  therefrom,  to  wit,  at  Philadelphia,  irom  the  time  when  he  the 
defendant  did  assume,  &c.  until  he  afterwards,  to  wit,  on  the  1st  of 
Jane,  1802,  returned  and  came  into  this  State,  to  wit,  at  Baltimore 
County  aforesaid,  &c. 

•  Rejoinder. — That  by  a  statute  of  the  said  State  of  Penn- 
sylvania,  enacted  and  passed  on  the  27th  of  March,  1713,  which  ^^  • 
at  the  time  when  the  said  pretended  cause  of  action  is  alleged  to  have 
accrued,  was,  ever  since  hath  been,  and  still  is,  in  force  in  the  said 
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State  of  Pennsylvania,  that  is  to  say,  at  Baltimore  County  aforesaid, 
entitled  ^<An  Act  for  Limitations  of  actions,"  it  was  among  other 
things  enacted  in  and  by  the  said  statute,  ^<  that,"  &c.  (viz.  that 
actions  on  the  case  should  be  brought  within  six  years  after  the 
cause  of  action  a<x;rued,)  nan-assumpsit  infra  sex  armoSj  dtc.  Demur- 
rer and  joinder  thereto. 

3d.  Actio  non  acerevit  infra  ires  annos^  (Act  of  Limitation  of  Mary- 
land,) to  the  1st  count.  Replication  and  rejoinder,  similar  to  those 
to  the  2d  plea.    Demurrer  and  joinder. 

The  rest  of  the  pleadings  are  omitted,  because  the  question  decided 
by  the  Court  turned  solely  on  the  demurrers  which  are  stated,  and 
demurrers  to  similar  pleadings  to  the  other  counts  in  the  declaration. 

Mason,  for  the  defendant,  inquired  of  the  Court  whether  the  issues 
in  fact,  or  the  issues  in  law,  were  to  be  first  tried.  He  cited  4  Bac. 
Ab.  tit  Fleas  and  Pleading ^  {No.  1;)  Co.  Litt.  72  a,  125. 

Martin,  (Attorney-General,)  for  the  plaintiff.  The  general  rule  is 
to  try  the  issues  in  law  first.  Great  inconvenience  might  result  from 
the  issues  in  fact  being  first  tried ;  for  if  verdicts  were  found  for  the 
plaintiff  on  the  issues  in  fact,  and  the  Court  should  decide  in  favor 
of  the  defendant  on  the  issues  in  law,  how  could  the  verdicts  be  got 
clear  of.    He  cited  Robinson  vs.  BayUy,  1  Burr.  317. 

The  Court,  Done  and  Sprigg,  JJ.  (Chase,  Ch.  J.  absent,)  deter- 
mined that  the  issues  in  law  should  be  tried  first. 

Harper  and  Martin,  (Attorney-General,)  on  the  demurrers,  con- 
tended— 1.  That  the  rejoinders  are  departures  from  the  defendant's 

-  «^  pleas;  •  And  2.  That  if  they  are  not  departures,  they  are  in- 
^^®  sufficient  to  prevent  the  plaintiff's  recovery.  First  as  to  .the 
departure.  The  rejoinder  should  support  the  plea;  if  it  were  other- 
wise, controversy  would  be  endless.  4  Ba>c.  Abr.  122,  tit  Pleas  and 
Pleading. 

Secondly. — The  rejoinders  are  insufficient,  admitting  them  not  to 
be  departures.  The  Act  of  Limitations  of  another  State  can  never 
be  pleaded  so  a»s  to  be  a  bar  in  this  State.  By  the  Act  of  1715,  ch. 
23,  suits  must  be  brought  within  a  particular  time,  and  not  after. 
It  is  a  prohibitory  Act  to  the  Courts  of  the  State.  The  debt  is  not 
destroyed,  but  the  remedy  is  taken  away.  The  limitation  goes  to 
the  remedy,  not  to  the  right.  Sicayne  et  al.  vs.  Wallinger,  2  Stra. 
746;  (^uantoclc  et  al.YS.  England,  5  Burr.  2628',  Melanvs.  JhlJce  of 
Mtzjames,  1  Boss,  and  Pull.  138 ;  3  jBoc.  Abr.  512,  tit  Limitation  of 
Actions ;  6  Mod.  25. 

Mason,  for  the  defendant. 

-  ^ -  •  Done,  J.  ( Sprigg,  J.  concurred. )  A  distinction  has  been 
^''*  taken  between  the  right  and  the  remedy.    They  are  co-exten- 
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give,  and  if  the  remedy  is  barred  it  operates  every  where.  The 
cases  dted  bear  very  slightly  upon  the  case  at  bar.  The  defendant 
might  have  pleaded  specially  the  Act  of  Limitations  of  Pennsylvania. 

The  suit  is  upon  a  cause  of  action  said  to  have  accrued  in  Mary- 
land. The  cause  of  action  attached  to  the  person,  and  follows  the 
peison.  The  Act  of  Limitation  of  Maryland  has  been  pleaded  by 
the  defendant.  The  plaintiii'  to  avoid  it  replie<l  the  savings  of  the 
Act.  This  is  correct  pleading,  and  is  not  a  departure  from  the 
declaration.  The  defendant  introduces  in  his  rejoinder  the  Act  of 
Limitations  of  Pennsylvania,  which  is  an  abandonment  of  his  first 
defence,  and  of  course  is  a  fatal  departure. 

The  Court  are  therefore  of  opinion,  upon  each  of  the  demurrers, 
that  the  rejoinder  of  the  defendant  is  not  in  law  a  sufficient  answer 
to  the  replication  of  the  plaintiff  in  this  cause,  but  that  the  matter 
alleged  in  the  rejoinder  is  a  departure  from  the  plea  of  the  defend- 
ant; and  therefore  the  Court  give  judgment  for  the  plaintiff  on  the 
demnrrers  in  this  cause. 

A  juror  was  withdrawn  by  consent,  and  the  cause  continued. 


GENERAL  COURT,  OCTOBER  TERM,  1803. 

MiDDLETON  V8.   EDELEN. 

Where  a  rule  of  Court  authorizes,  under  circumstances,  a  continuance  of  cl 
cause  on  the  suggestion  of  either  party,  without  costs,  those  circum- 
stances must  be  proved,  otherwise  than  by  such  party  ^s  oath. 

Teespass  quare  clamum  f regit  The  lands  in  dispute  were  located^ 
and  plots,  with  depositions  taken  on  the  survey,  were  returned* 
Some  of  the  witnesses,  whose  depositions  had  been  so  taken,  were 
sick  and  unable  to  attend  Court. 

•  Buchanan^  for  the  plaintiff,  moved  for  a  continuance  of  the  Mg^^^ 
cause  without  costs,  under  the  rule  of  the  Court  made  at  May  '*'''* 
Term,  1790,  viz.  "That  when  any  cause  shall  be  continued  under 
affidavit  of  the  inability  of  a  witness  to  attend,  whose  deposition  has 
been  taken  in  the  presence  of  the  adverse  party,  and  filed  in  Court, 
if  either  party  will  not  permit  such  deposition  to  be  read,  nor  agree 
to  the  taking  of  the  deposition  of  such  absent  witness  on  interroga- 
tories, to  be  exhibited  in  writing,  the  party  so  refusing  shall  not  be 
entitled  to  his  costs  of  the  term,  as  of  course,  under  any  rule  of  this 
Court,"  unless  the  defendant  would  consent  that  the  depositions  of 
the  witnesses,  who  were  unable  to  attend  from  indisposition,  might 
be  read  at  the  trial.  He  filed  in  Court  an  aflBdavit  of  the  plaintiff, 
stating,  among  other  things,  that  the  agent  of  the  defendant  waa 
present  when  those  depositions  were  taken  on  the  survey. 
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Keyy  for  the  defendant,  objected  to  the  proof  offered  by  the  plain- 
tiff' as  insufficient  to  exonerate  him  from  the  payment  of  costs,  under 
the  above  rule  of  Court.  Indifferent  testimony,  he  said,  was  neices- 
«ary  and  not  that  of  the  plaintiff  himself. 

Chase.  Ch.  J.  The  Court  iire  of  opinion,  that  the  faet,  that  the 
agent  of  the  defendant  was  present  when  the  depositions  were  taken 
on  the  survey,  cannot  be  i)roved  by  the  oath  of  the  plaintiff'  himself. 
He  must  establish  that  fact  by  indifferent  testimony,  or  the  cause 
must  be  continued  at  his  expense. 

Mason,  Shaaff  and  Buchanan,  for  the  plaintiff*. 

Martin,  (Attorney -General,)  Key  and  Kilty,  lor  the  defendant. 


463      *  GENERAL  COURT,  OCTOBER  TERM,  1803. 

Cretzee's  Lessee  vs.  Thomas. 

Where  the  plaintiff  brings  an  action  of  ejectment  for  an  entire  tract  of  land, 
and  shows  title  to  an  undivided  moiety  of  a  part  only,  he  may  re- 
cover such  moiety,  (a) 

Ejectment  for  a  traet  of  land  called  The  Resurvey  on  Hills,  Dales 
and  the  Vineyard,  lying  in  Washington  County.  Defence  on  war- 
rant, and  plots  were  returned.  The  plaintiff  located  on  the  plots, 
as  his  claim  and  pretensions,  a  deed  to  his  lessor  from  James  Chap- 
line,  for  an  undivided  moiety  of  a  part  of  the  tract  of  land  tor  which 
the  ejectment  was  brought ;  and  at  the  trial  he  shewed  title  to  such 
undivided  moiety  only,  which  wa«  objected  to  on  the  ground  that 
the  ejectment  was  brought  for  the  whole  tract. 

Done,  J.  This  question  has  been  settled.  Verdict  and  judgment 
for  the  plaintiff  for  an  undivided  moiety  of  that  part  of  the  tract  of 
land  named  in  the  declaration,  which  is  included  in  the  deed  from 
Chapline  to  Cretzer,  and  located  on  the  plots  returned  in  the  cause, 
beginning,  &c. 

Mason,  for  the  plaintiff. 

Shaaff,  for  the  defendant. 

(a)  In  Carroll  vs.  Norwood^  5  H.  &  J.  155,  it  was  held  that  a  plaintiff  in 
ejectment  may  recover  less  than  he  claims;  but  it  must  be  of  the  same 
nature.  If  he  declares  for  an  undivided  part,  he  may  recover  any  smaller 
undivided  part,  or  if  he  declares  for  an  entirety,  any  smaller  entirety,  but 
he  cannot  recover  an  entirety  if  he  declares  for  an  undivided  interest,  nor 
an  undivided  interest  if  he  declares  for  an  entirety.  But  see  Ckxle,  Art.  75, 
fl.  23,  as  to  amendments. 
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COURT  OF  APPEALS,  NOV.  TERM,  1803. 

DoESEY's  Ex'rs  vs.  Whetceoft's  Adm'r. 

Where  on  plea  of  nul  tid  record  to  an  action  of  debt  on  a  judgment,  the 
Court  decide  by  an  inspection  of  the  record,  the  record  inspected  makes 
no  part  of  the  proceedings,  and  does  not  go  up  to  the  Appellate  Court, 
where  there  is  an  appeal,  (a) 

Appeal,  from  the  Greneral  Court.  The  a[)pellee  brought  an  action 
of  debt  against  the  appellant,  u[K>n  a  judgment,  recovered  by  intes- 
tate against  the  appellant's  testator,  in  the  General  Court.  Plea 
nul  tiel  record  and  replication,  habetur  tale  recordum.  The  General 
Coort,  upon  inspection  of  the  record,  gave  judgment  for  the  appel- 
lee; from  which  judgment  this  appeal  was  made.  The  case  standing 
under  rule  argument. 

•  Ridgely^  for  the  appellants,  moved  for  a  writ  of  diminu-  m^m 
tion  to  the  General  Court.  He  stated,  that  by  the  record  '*'" 
transmitted  from  the  General  Court  to  this  Court,  the  record  which 
the  General  Court  had  inspected  did  not  make  a  part  of  the  record 
now  before  this  Court,  so  that  this  Court  could  not  determine 
whether  the  General  Court  had  given  a  proper  judgment  or  not. 
That  to  enable  this  Court  to  ibrm  a  correct  judgment  in  the  case, 
the  inspected  record  should  appear. 

Keyy  for  the  appellee.  Upon  the  plea  of  nul  tiel  record,  the  Court, 
like  the  jury  in  other  cases  of  fact,  determine  by  an  inspection  of 
the  record.  If  the  party  wished  for  the  benefit  of  a  revision  of  the 
Courtis  opinion,  the  counsel  ought,  by  the  pleadings,  to  have  spread 
the  former  record  ui>on  the  present  one,  so  that  it  might  constitute 
a  part  of  it.  There  is  no  case  where  upon  the  plea  of  nul  tiel  record 
the  inspected  record  is  made  a  part  of  the  proceedings.  Suppose 
the  Court  kad  said  there  was  no  such  record,  and  if  there  had  been 
none,  how  could  it  make  a  part  of  the  proceedings  f  The  party  is 
bound  by  the  decision  in  the  same  manner  as  if  the  jury  had  given 
a  verdict. 

EUMSEY,  Ch.  J.  The  Court  are  of  opinion,  that  they  can-  ^^- 
not  grant  the  writ  of  diminution.  It  does  not  appear  to  them  ^^^ 
that  the  record  is  diminished.  None  of  the  forms  in  the  books 
introduce  the  inspected  record ;  and  if  the  writ  were  granted,  the 
Court  cannot  see  how  the  record  could  be  transmitted  different  fronl 
what  it  now  is. 

(o)  Approved  in  McKnew  vs.  Dnvcdly  45  Md.  506.  The  decision  of  the 
lower  Court  on  a  plea  of  nul  tiel  record^  can  be  reviewed  only  by  means  of  a 
bill  of  exception  setting  forth  the  record  offered.  Duvall  vs.  Wells ^  4  H.  & 
McH.  114.  note. 
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Suppose  the  action  had  been  upon  a  judgment  rendered  in  another 
Court.  The  record  of  the  judgment  is  offered  in  evidence,  but  not 
made  a  part  of  the  proceedings,  unless  particularly  excepted  to,  and 
introduced  in  a  bill  of  exceptions. 

Martin,  (Attorney-General,)  Bidgely,  Mason,  and  W.  Borney,  for  the 
appellants. 

Key  and  Shaaff,  for  the  appellee.  ^ 

The  appellant's  counsel  dismissed  the  appeal. 


COURT  OF  APPEALS,  NOV.  TERM,  1803. 
Todd  et  ux,  vs.  Peatt. 

Equity  will  not  enjoin  the  execution  of  a  judgment  in  ejectment  rendered 
for  a  mortgagee  against  a  mortgagor,  upon  the  ground  that  a  part  of  the 
mortgage  debt  was  paid,  &c.  until  the  plaintiff  in  the  ejectment  has  been 
summoned  and  heard,  (a) 

A  tenant  in  tail  may  mortgage  the  entailed  lands  and  thereby  dock  the  en- 
tail. 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  bill  stated^ 
that  Rachael  Baynard,  the  complainant  in  the  Court  of  Chancery, 
who  afterwards  married  William  Todd,  (the  now  appellants,)  in  Sep- 
tember, 1796,  by  her  bill  set  forth,  that  George  Baynard,  deceased, 
on  the  24th  of  October,  1787,  mortgaged  to  Pratt,  the  defendant, 
part  of  a  tract  of  land  called  Relief,  containing  576  acres,  Baynard's 
Pasture  containing  101  acres,  part  of  Roe's  Chance  containing  97 
acres,  and  sundry  negroes,  in  consideration  of  £738  current  money 
That  George  Baynard,  on  the  1st  of  June,  1793,  made  a  second 
mortgage  to  Pi*att  of  the  said  lands  and  premises,  and  negroes,  in 
consideration  of  1,016/.  lis.  M.  current  money.  That  both  the  said 
sums  were  not  due ;  that  there  had  been  dealings  between  Baynard 
and  Pratt,  and  that  Baynard  was  indebt'Cd  to  Pratt,  but  not  to  the 
amount  expressed  in  the  said  mortgages.  That  payments  had  been 
made,  and  no  credit  given ;  and  twenty-five  per  cent,  interest  had 
.  been  charged,  &c.    That  Baynard  died  before  the  expii^atioa 

^\^%3  •  qj-  |.jjg  (ijiy  qj-  payment  in  the  last  mortgage,  intestate,  and 
without  issue,  leaving  the  said  Rachel,  his  sister,  and  heir  at  law. 
That  Pratt  had  brought  an  ejectment,  and  recovered  judgment  for 
the  lands  in  the  said  mortgages,  also  replevin  for  the  negix)es,  which 
is  depending  in  the  Eastern  Shore  General  Court.  Prayer,  that 
Pratt  l>e  compelled  to  account,  &c.  and  upon  payment  of  the  sum 
due,  be  compelled  to  reconvey  the  lands,  &c.  to  the  said  Rachel,  and 
that  injunction  issue,  &c. 

(a)  So  held  in  Jones  vs.  Magill^  1  Bland,  180. 
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HiNSON,  C-  (September  16th,  1796,)  passed  the  following  order: 
The  bill  states  a  mortgage  or  mortgages  of  land  and  negroes,  duly 
executed,  to  secure  to  the  defendant  the  payment  of  certain  sums  of 
monej,  and  that  the  defendant  has  instituted  an  action  of  replevin 
for  the  negroes,  and  obtained  judgment  in  an  ejectment  brought  for 
the  land.    It  prays  an  injunction  to  prevent  him  from  further  pro- 
ceediDgs  at  law,  on  the  ground  that  the  money,  or  great  part  of  it, 
for  which  the  mortgage  was  given,  is  not  due  to  the  mortgagee. 
Supposing  the  Act  of  George  II,  to  have  been  introduced,  used,  and 
practised  under  in  this  State,  the  complainant,  with  respect  to  the 
land,  had  her  remedy  at  law,  she  might  have  brought  into  the  Gene- 
ral CoMt  the  money  due,  an  account  of  which  would  have  been 
taken  under  the  authority  of  that  Court.    Supposing  that  statute 
not  to  have  been  extended  to  this  State,  where  is  the  case  which 
will  authorize  this  Court  to  enjoin  the  mortgagee  before  hearing 
from  taking  an  execution  on  his  judgment  at  law?     The  very 
preamble  of  the  said  statute  recites,  that  Courts  of  equity  grant  no 
relief  before  hearing;  and  although  this  Court  may  have  gone  further 
than  the  Courts  of  equity  in  England,  and  further  than  is  proper  in 
granting  injunctions  before  hearing,  there  has  been  no  case  in  which  it 
has  gone  so  far  as  it  is  prayed  to  go  in  the  present  case.  Independently 
ofthis  consideration,  the  Chancellor  conceives  it  unreasonable,  und4r 
the  circumstances  stated  in  the  bill,  to  interfere  with  the  •  pro- 
ceedings  at  law.    Why  did  the  complainant  delay  her  applica-  ^^  • 
lion  to  this  Court,  when  a  bill  filed  here  in  due  time  for  redemption,  if 
she  has  accurately  stated  every  fact  relative  to  her  case,  might  have 
effectually  prevented  any  inconvenience  of  which  she  complains? 
Upon  the  whole,  the  Chancellor  is  of  opinion  that  he  cannot,  with 
propriety,  grant  the  injunction  prayed,  or  any  other  relief,  before  the 
defendant  shall  have  been  summoned  and  heard. 

The  defendant  afterwards  answered,  that  he  had  taken  the  mort- 
gages, and  had  recovered  judgment  for  the  land,  and  had  replevied 
the  negroes,  but  only  with  a  view  to  compel  payment  of  the  money 
due  him.  And  he  stated  how  the  sums  of  money  in  the  mortgages 
became  due  to  him,  and  exhibited  his  accounts,  &c. 

Upon  the  marriage  of  the  said  Eachel  with  William  Todd,  the 
suit  abated,  and  a  bill  of  revivor  was  filed  by  Todd  and  wife  against 
Pratt,  who  appeared,  &c.  Upon  a  general  replication  being  entered 
to  the  answer,  the  auditor  was  directed  to  state  the  accounts,  &c. 
who  did  state  two  accounts,  one  of  which  stated  that  1,591/.  5«.  Id. 
current  money,  including  interest,  wa«  due  on  the  20th  May,  1801, 
on  the  mortgages;  and  the  other,  that  1,627/.  os.  3d.  current  money, 
including  a  balance  due  on  an  open  account,  was  due  on  the  same 
day,  including  interest,  &c.  deducting  the  amount  of  the  sales  of  the 
negroes  made  in  virtue  of  an  interlocutory  decree  of  the  Court  of 
Chancery. 
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Keyj  for  the  complainauts,  objected  to  a  decree  confirming  the  re- 
port of  the  auditor,  so  far  as  the  same  should  afi'ect  the  tract  of  land 
called  Relief.  1.  Because  that  tract  was  originally  the  estate  of 
Thomas  Baynard,  who  was  seised  thereof  in  fee,  and  by  his  last  will 
and  testament  entailed  it  on  his  son  Creorge,  from  whom  it  de- 
scended to  his  son  George,  the  mortgagor,  in  tail.  2.  That  the  said 
entail  had  never  been  barred  or  docked  either  by  George,  the 
devisee,  or  George,  the  mortgagor;   and  that  the  mortgage  did 

/lAfi  '^^*  ^^^  ^^  ^^^*^  ^^®  entail.  •  3.  That  the  complainant, 
^^®  Eaehel,  is  heir  in  tail  of  the  said  tract  of  land.  4.  That 
the  knowledge  of  this  entail  did  not  come  to  either  of  the  complain- 
ants until  since  their  intermarriage  and  the  reference  of  the  accounts 
to  the  auditor. 

Hanson,  C.  (October,  1801,)  passed  the  following  decree:  "The 
Chancellor  has  considered  the  complainants'  exceptions;  and  the 
same  are  disallowed.  There  can,  he  conceives,  be  no  doubt,  that  if 
tenant  in  tail  can  give  an  absolute  conveyance  in  fee  under  the  Act 
of  Assembly,  as  tenant  in  fee,  he  may  also  give  a  conveyance  in  fee, 
subject  to  be  avoided  on  the  future  payment  of  money  by  the  said 
tenant ;  or,  in  other  words,  that  tenant  in  tail  may  mortgage  his 
land.  Could  the  Chancellor  conceive  the  point  at  all  doubtful,  he 
would  require  the  opinion  of  the  Greneral  Court. 

"It  is  the  auditor's  account.  No.  2,  which  the  Chancellor  hereby 
ratifies,  and  he  conceives  the  complainants  are  not  entitled  to  redeem, 
without  paying  the  balance  therein  stated,  of  1,627/.  5s.  3d.  with  inte- 
rest i'rom  the  20th  of  May  last,  when  the  account  was  stated."  And 
in  conformity  with  the  agreement  of  the  parties,  and  the  decision  of 
the  Chancellor,  he  decreed  accordingly.  From  which  decree  the  com- 
plainants appealed  to  this  Court. 

Key  and  Johnson^  for  the  appellants. 

Martin^  (Attorney-General,)  for  the  appellee. 

The  Court  of  Appeals,  at  this  term,  affiimed  the  decree  of  the 
Court  of  Chancery. 


469       *  COURT  OF  CHANCERY,  DEC.  TERM,  1803. 

Tyson  et  al.  vs.  Hollingsworth  et  ah 

"V^rhere  there  is  a  deficieDcy  of  assets  in  the  hands  of  an  executor  or  adminifi- 
trator,  the  Court  of  Chancery  will  decree  a  sale  of  the.  real  estate  de- 
volving on  the  heir,  &c.  of  full  age.  [a] 


(a)  By  Rev.  Code,  Art.  66,  s.  1,  provision  is  made  for  the  sale  of  a  dece- 
dent s  real  estate  to  pay  his  debts  when  the  personal  estate  is  insufficient. 
By  Rev.  Code,  Art.  64,  s.  9,  devisees  may  be  sued  by  creditors  without 
making  the  heirs  at  law  of  the  testator  parties,  unless  they  are  known  to 
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This  was  a  bill  filed  by  the  creditors  of  Parkin  and  McKenna 
against  Parkings  heir,  devisee  and  administrator,  and  McKenna's 
executor.  The  bill  stated,  amongst  other  things,  that  Parkin  and 
McKenna,  having  been  partners  in  trade,  were  both  dead,  and  that 
their  partnership  effects  and  personal  estate  were  insufficient  to  pay 
off  aod  discharge  their  debts,  and  that  the  whole  of  the  said  part- 
nership effects,  and  their  personal  estate,  had  been  exhausted  in  the 
payment  of  their  debts,  and  there  remained  due  and  owing  from  their 
estate  to  the  complainants,  a  considerable  sum  of  money.  That 
Parkin,  at  the  time  of  his  death,  was  seised  and  possessed  in  fee 
simple  of  a  valuable  real  estate.  That  McKenna  was  not  seised  or 
possessed  at  the  time  of  his  death  of  any  real  estate.  That  Parkin 
devised  his  real  estate  to  his  mother  Bachel  HoUingsworth,  the  wife 
of  Jesse,  one  of  the  defendants,  in  fee.  That  the  complainants  have 
no  means  of  obtaining  payment  of  their  debts  without  resorting  to  a 
sale  of  the  said  real  estate  of  Parkin,  which  they  are  advised  is  liable 
for  the  payment  of  said  debts.  Prayer^  that  the  said  real  estate,  or 
so  much,  &c.  may  be  decreed  to  be  sold  to  pay  the  debts  due  to  the 
complainants,  &c. 

On  the  coming  in  of  the  answers,  &c. 

Hanson,  C.  (23d  December,  1803,)  decreed  as  follows:  Whether 
or  not,  in  case  of  a  deficiency  of  assets  in  the  hands  of  the  executor 
or  administrator,  this  Court  cj^n  decree  a  sale  of  a  real  estate  devolv- 
ing on  a  person  of  full  age,  hath  heretofore  been  considered  as  doubt- 
ful. In  fact,  there  has  been  no  such  decree  in  this  Court.  And  in 
one  case  where  creditors,  several  years  since,  filed  a  bill  against  the 
heir  of  full  age,  who  by  his  answer  expressed  his  willingness  to  have 
the  land  sold  for  paying  all  the  creditors,  the  Chancellor  refused  to 
execute  the  i)ower.  He  hath  since  often  *  reflected  on  the  ^ 
subject,  and  thought  that  in  that  case  he  might  have  done  "*  •  ^ 
wrong.  For  inasmuch  as  an  executor  or  administrator  Ls  suable  in 
this  Court,  on  the  ground  of  discovery,  and  land  is  in  this  State  liable 
for  all  debts,  as  well  as  the  personal  estate,  there  seems  no  reason 
wherefore  an  heir  should  not  be  sued  on  the  same  ground.  Indeed 
this  very  case  shews  the  propriety  of  this  Court  exercising  the  juris- 
diction. Here  is  a  dispute  between  the  executor  of  one  partner,  and 
the  administrator  of  the  other  partner,  and  an  heir  and  devisee,  as 
well  as  between  Jbhem  all  and  the  creditors;  and  if  the  creditor  were 
referred  to  a  remedy  at  law,  it  would  be  almost,  if  not  altogether 
impracticable,  to  obtain  it.  But  here,  if  the  Chancellor  be  right  in 
his  present  opinion,  the  remedy  is  easily  attainable ;  all  parties  beiug 
compellable  to  account,  in  order  to  shew  what  is  the  amount  of  real 
and  personal  assets,  as  well  as  to  shew  what  are  tlie  just  claims 

the  plaintiff,  and  reside  in  the  State.  Under  Rev.  Code,  Art.  67,  s.  26,  an 
attachment  may  be  laid  upon  the  land  of  a  non-resident  heir  or  devisee  for 
a  debt  of  the  decedent.    See  Hammond  vs.  Gaither,  3  H.  &  McH.  143,  note. 
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against  the  deceased ;  and  the  interference  of  this  Court  being  obvi- 
ously to  the  advantage  of  all  parties,  decreed,  that  the  defendant, 
James  Carey,  shall  account  for  the  personal  assets  in  his  hand,  as 
executor  of  Francis  McKenna,  surviving  partner  of  Parkin  & 
McKenna,  both  in  the  right  of  the  said  McKenna  alone,  and  of 
McKeuna  as  surviving  partner  aforesaid.  That  the  said  Susanna 
Goodwin,  as  administratrix  with  the  will  annexed  of  Thomas  Parkin, 
shall  account  for  the  personal  assets  in  her  hands.  That  the  auditor 
of  this  (!'ourt  shall  state  the  said  accounts,  &c.  He  shall  state  the 
several  claims  of  the  complainants,  &c.  And  inasmuch,  as  it  ap- 
pears to  the  Chancellor  that  the  claims  of  the  complainants,  althoagh 
not  yet  precisely  ascertained,  will  require  a  sale  of  the  real  estate  in 
the  bill  mentioned,  it  is  further  decreed,  that  all  that  tract  of  land, 
&c.  be  sold,  &c. 


471     •  GENERAL  COURT,  (E.  S.)   APRIL  TERM,  1804. 

Arnott  and  Copper  vs.  Nioholls. 

If  after  a  judgment  has  been  rendered  against  a  defendant,  he  sells  and  con- 
veys his  lands  bona  fide^  and  for  a  valuable  consideration,  a  writ  of  fieri 
facias  cannot  afterwards  be  laid  thereon,  although  twelve  months  and  a 
day  had  not  expired,  unless  a  scire  facias  had  been  sued  out  upon  the 
judgment,  and  notice  given  to  the  vendee,  as  terre-tenant,  (a) 

On  a  motion  to  quash  the  return  to  such  a  fieri  facias^  as  much  and  more 
may  be  inquired  into  as  in  an  action  of  ejectment,  the  Ck>urt  having  an 
equitable  control. 

HiNDMAN  V8.  Ringgold,  note  : 

Under  the  Statute  of  5  Geo.  II,  ch.  7,  lands  are  made  liable  to  the  payment 
of  debts,  in  like  manner  as  personal  estate.  By  the  Statute  of  29  Car. 
II,  ch.  3,  s.  16,  a  fieri  facias  against  personal  estate,  first  delivered  to  the 
sheriff,  will  have  the  preference;  and  as  that  statute  makes  no  difference, 
except  as  to  purchasers,  a  fieri  facias  against  lands,  &c.  remains  as  a 


(a)  Overruled  by  McElderry  vs.  Smith,  2  H.  &  J.  72,  where  it  was  held  that 
if  a  defendant,  pending  a  sci,  fa,  on  a  judgment  against  him,  alien  his  lands, 
the  plaintiff  may,  after  a  fiat  on  the  sci.  fa,  issue  an  execution  and  levy  it 
on  the  land  so  aliened,  without  proceeding  against  the  alienee.  When  a 
debtor  aliens  lands  subject  to  the  lien  of  a  judgment,  before  the  right  to 
issue  an  immediate  execution  is  suspended,  a /m/^^^^^^^^^^y  l^  levied  on 
such  lands  without  a  precedent  scire  facias  to  affect  the  terre-tenant.  Mur- 
phy vs.  Cord^  12  G.  &  J.  182;  Dotib  vs.  Barnes,  4  Gill,  2;  Warfield  vs.  Brewer, 
Ibid,  265.  In  the  last  named  case,  the  Court  expressly  says,  that  the  case  in 
the  text  has  been  overruled.  AMien  a  sole  defendant  dies  after  judgment, 
it  may  be  revived  and  an  execution  had  against  his  land  by  suing  out  a 
scire  facias  against  the  heirs  and  terre-tenants,  without  proceeding  against 
the  personal  representatives.  Polk  vs.  Pendleton,  31  Md.  118.  As  to  the 
requisites  of  a  sci.  fa.  against  terre-tenants,  see  Thomas  vs.  Bank,  46  Md.  43. 
See  2  Poes  PIdg.  sec.  593. 
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fieri  faeioB  against  pereonal  estate  at  common  law,  and  that  which  is  first 
delivered  will  have  the  preference,  and  shall  be  first  satisfied,  (a) 

Motion  to  quash  the  return  made  upon  a  writ  oIl  fieri  fadaa.  At 
September  Term,  1802,  the  plaintiffs  obtained  a  judgment  in  this 
Goart  against  the  defendant,  with  an  agreement  to  stay  execution 
thereon  until  September  Term,  1803.  On  the  28th  of  August,  1803, 
the  defendant  conveyed  a  parcel  of  land  to  Thomas  Goldsborough, 
by  deed  bona  fide,  and  for  a  valuable  consideration.  On  the  28th  of 
Febraarj',  1804,  the  writ  of  fieri  fadiM  in  this  case  issued  on  the 
plaintiff^s  judgment  against  the  lands,  &c.  of  the  defendant,  and 
was  laid  in  part  on  the  land  so  conveyed  to  Goldsborough,  on  whose 
behalf  this  motion  was  made  by 

BulliU^  who  argued,  that  although  the  judgment  was  a  lien  on  the 
land,  it  did  not  preclude  the  defendant  from  transferring  it  cum 
onercy  and  that  a  scire  facias  was  requisite  before  a  fisri  fa^as  could 
issoe.  4  Bac.  Ab.  tit  Scire  Facias^  (C.  5,)  114,  115;  2  Salk.  598,  pi. 
2;  Garth.  Ill;  2  Bac.  Ab.  353;  2  Harr.  Ent.  749,  763. 

•  Hammond  and  Carmicha^l^  against  the  motion,  contended,  ^^^^ 
that  a  motion  was  not  the  proper  mode  of  proceeding — That  ^  •  ** 
the  defence,  if  there  was  any,  would  come  out  more  properly  in  an 
action  of  ejectment  to  obtain  possession  by  the  purchaser,  of  the 
land  purchased  at  the  sale  made  under  the  fieri  facias]  for  there  the 
fraud,  if  there  was  any,  might  more  properly  be  inquired  into.  They 
refied  upon  the  general  rule  laid  down  in  2  Ba^.  Ab.  tit.  Execution  (/,) 
^that  lands  are  bound  from  the  time  of  the  judgment,  so  that  execu- 
tion may  be  of  these  though  the  party  aliens  bofta  fide  before  execu- 
tion sued  out."  They  also  citM  Oraff  vs.  Smithes  Adm^rs,  1  Ball. 
Rep.  481,  to  shew  that  no  scire  facias  was  necessary  in  such  cases  by 
the  law  of  Pennsylvania. 

Bullitt^  in  reply,  contended,  that  fraud  could  as  well  be  inquired 
into  on  this  motion  as  in  an  action  of  ejectment.  But  in  ejectment 
Goldsborough  could  not  call  on  the  terre-tenants,  as  he  may  by  plead- 
ing to  a  scire  facials.  That  if  the  statute  of  5  G^o.  II,  ch.  7,  puts  a 
fieri  facias  against  real  and  personal  property  on  the  same  footing, 
this  fieri  facias  cannot  affect  the  land  in  question,  being  issued  after 

it  was  conveyed;  (b)  but  the  land  is  bound  by  the  judgment,  and  all 

1 - 

(a)  As  between  two  executions^  the  sheriff  should  serve  that  first  upon 
personal  property  which  comes  to  his  hands  first;  but  that  execution  must  be 
first  served  upon  real  property  which  is  grounded  upon  the  elder  judgment. 
Evans''  Practice,  478;  Hanson  vs.  Barnes^  8  G.  &  J.  359;  Leonard  vs.  Groome^ 
47  Md.  499. 

(6)  The  Reporters  have  been  furnished  with  a  written  opinion  of  the 
G^ieral  Court,  given  by  Gtoldsborovgh,  Ch.  J.  and  Chasb  and  Duvall,  J. 
(sitting  on  the  Eastern  Shore,)  in,  it  is  believed,  the  case  of  Hindman  vs. 
RingffoUL  They  however,  have  been  informed,  that  one  of  the  Judges,  (Mr. 
Ohasb.)  on  hearing  the  decision  in  this  case  mentioned,  observed  either  that 
19  1  H.  &  J. 
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*  that  the  bona  fide  vendee  can  require,  is  an  opportunity  to 
"*  •  ^  show  a  meritorious  defence. 

Chase,  Ch.  J.  The  return  to  the  fieri  facias^  must  be  quashed, 
so  far  as  it  respects  the  laud  sold  and  conveyed  by  the  defendant  to 
Thomas  Goldaborough,  no  fraud  or  ('X)llusion  in  the  sale  to  him  having 
been  alleged.  • 

The  terre-tenant  should  have  an  opportunity  to  relieve  himself^ 
and  to  bring  in  the  other  terre-tenants — Hence  the  necessity  of  a 
scire  facictSj  that  all  the  terre-tenants  may  be  warned. 

On  this  motion  as  much  may  be  brought  out  as  in  an  action  of 
ejectment,  and  more,  as  the  Court  have  an  equitable  control. 

Return  quashed. 


476        *  GENERAL  COURT,  APRIL  TERM,  1804. 
The  State,  use  of  Waeder  vs.  Paqe  et  al. 

After  a  fieri  facias  has  been  laid,  and  before  a  sale  of  the  property  seised 
thereunder,  a  writ  of  error,  bond  with  security  having  been  approved, 
operates  as  a  supersedeas  to  stay  further  proceedings  under  the  fieri 
facias,  (a) 


the  Court  had  overruled  that  decision,  or,  that  they  had  given  some  ezpli^ia- 
tion  respecting  it  which  more  fully  expressed  the  meaning  of  the  Court. 

The  written  opinion  above  mentioned  is  as  follows,  viz. 

^'  The  opinion  of  the  General  Court  relative  to  the  levying  of  executions. 

''  Before  the  Statute  of  5  Qeo.  II,  ch.  7,  lands  were  not  liable  to  be  taken 
in  execution.  Under  that  Statute  the  houses,  lands,  negroes,  and  other 
hereditaments  and  real  estates,  within  any  of  the  British  plantations, 
belonging  to  any  person  indebted  to  the  king,  or  to  any  of  his  subjects^  are 
made  liable  to  the  satisfaction  thereof  in  like  manner,  as  personal  estates  in 
any  of  the  said  plantations  are  seised,  executed,  sold  or  disposed  of. 

''By  the  Statute  of  29  Car.  U,  ch.  8,  s.  18,  14,  it  is  enacted,  that  after  the 
24th  of  June,  1677,  the  day  of  entering  or  signing  any  judgment  shall  be 
entered  on  the  margin  of  the  record;  and  by  section  15,  judgments,  as 
against  purchasers,  shall  relate  to  such  time  only. 

''  By  sectiob  16  of  the  same  Statute  of  Car.  II,  the  execution  against  per- 
sonal estate,  first  delivered  to  the  sheriff,  will  have  the  preference;  and  as 
the  Statute  of  Charles  makes  no  difference  but  as  to  puix^hasers.  this  case 
remains  as  an  execution  at  common  law  against  personal  estate,  and  there- 
fore the  execution  first  delivered  will  have  the  preference^  and  shall  be  first 
satisfied.  ^^  See  Bidgely's  Ex'rs  vs.  Gartrell^  8  Harr.  &  McHen.  449,  decided 
by  the  same  Judges. 

(a)  This  case  was  overruled  by  Beatty  vs.  Chapline^  2  H.  &  J.  7,  where  it 
was  held  that  after  a  fi.  fa,  has  been  laid  and  before  a  sale  of  the  property 
seized  thereunder,  a  writ  of  error,  (bond  with  surety  having  been  approved  J 
does  not  operate  to  stay  further  proceedings  under  the  fi,  fa.  But  in  Eaide 
vs.  Smith,  24  Md.  889,  it  was  held  that,  under  Code,  Art.  5,  s.  83,  whether  an 
execution  has  been  in  part  executed  or  not,  the  filing  of  an  approved  appeal 
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■ 

Is  this  case  a  fieri  faciM,  which  had  regularly  issued  on  the  27th 
of  Jane,  1803,  upon  a  judgment  rendered  in  this  Court,  was  laid  on 
the  defendant's  personal  property  on  the  19th  July,  1803.  A  special 
return  was  made  as  to  Henry  Page,  one  of  the  <lefendants,  viz. 
That  the  sheriff  advertised  that  the  property  would  be  sold  at  public 
sale  on  the  20th  of  August,  and  on  the  25th  of  August,  1803,  a  writ 
of  error,  endorsed,  bond  filed  and  securities  approved,  being  pro- 
duced to  him,  dat^  the  9th  of  August,  he  stayed  proceedings. 

Motion  on  the  part  of  the  plaintiff  for  a  venditioni  exponas, 

R&ngton  and  J.  Goldshorongh,  for  the  plaintifi*,  contended,  that  the 
fieri  facias  having  been  laid  before  the  issuing  of  the  writ  of  error, 
the  sheriff  ought  to  have  proceeded.  1  Salic,  323.  That  an  execu- 
tioQ  is  an  entire  thing,  and  the  fi>eri  facias  having  been  begun  could 
not  be  superseded.  Cro,  EL  597.  That  a  record  removed  before 
sale,  and  a  supersedeas  delivered,  yet  venditioni  exponas  was  allowed. 
4  Bac,  Abr,  648. 

Martin^  (Attomey-Genesal,)  against  the  motion,  contended,  that 
by  the  Act  of  Assembly  of  1713,  ch.  4,  and  the  practice  of  this 
State,  no  writs  of  supersedeas  actually  issued;  but  bond  being  filed, 
the  writ  of  error  is  a  supersedeas  from  its  date,  and  the  sheriff  is 
only  in  contempt  for  what  he  does  after  it  is  shewn  to  him.  It  stays 
proceedings  in  the  situation  in  which  it  finds  them — so  finding  one 
in  custody  on  a  ca,  sa,  or  goods  taken  under  a  fi.  fa,  so  injunction 
will  stop  proceedings  in  any  stage.  Ear,  Pr,  in  Chan,  The  execu- 
tion is  entire  as  to  the  sheriff  so  far  as  to  permit  him,  and  his  repre- 
sentatives on  his  death,  or  death  of  the  defendant,  to  complete  it — 
and  if  goods  are  taken  on  a  fi,  fa.  the  writ  of  error  enables  the 
sheriff  to  return  •  them,  security  being  given.  That  the  case 
in  SaUceldj  323,  was  not  a  case  of  a  writ  of  error,  and  that  ^  •  " 
cited  from  Cro,  Eliz,  597,  was  of  no  weight  even  under  the  English 
Uw.  It  was  decided,  Hil.  Term,  40  Eliz, ;  and  Mooreh  Reports  con- 
tain the  same  point,  decided  by  two  justices  only,  and  is  an  anony- 
mous case.  That  by  Roll,  Ahr,  491,  pi,  5,  6,  (decided  17  Jac.  J,) 
there  is  no  change  of  property  on  the  seizure  by  the  sheriff  under  a 
^.  fa,  whei'e  a  supersedeas  oti  a  writ  of  error  is  delivered  before  sale. 
If  the  sheriff  takes  goods  on  fi,  fa,  and  a  writ  of  error  is  produced, 
it  is  a  supersedeas.  2  Bac,  Abr,  210.  See  note  on  Cro.  Eliz.  in  the 
old  editions  of  Bacon^s  Abridgment,  which  is  omitted  in  the  5th  edition. 

Houston  and  J.  Ooldsboroughj  replied,  that  by  the  seizure  the  goods 
were  in  custodia  legis,  and  the  defendant  discharged  lyro  tanto.  They 
denied  the  authority  of  the  case  in  Rollers  Abridgment,    The  reason 

bond  shall  stay  any  execution  which  may  have  been  issued,  and  that  a 
defendant  may  defer  filing  a  bond  until  the  last  moment  before  execution 
is  oonsnmmated,  provided  he  has  appealed  in  time.    See  Rev.  Code,  Art.  71, 
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of  which,  viz.  "that  the  property  is  not  altered  by  the  seizure,"  they 
said,  was  overruled  in  1  Sdlk.  323,  and  2  Ld,  Raym.  1072-3,  and  they 
cited  Yeh\  6,  61,  44,  to  show,  that  so  far  as  the  sheriff  has  taken 
goods  under  a  fi.  fa,  he  must  sell.  That  the  delivery  of  the  super- 
sedeas shall  stay  tor  the  residue  not  taken  in  the  sherifl^'s  hands. 
That  if,  before  a  writ  of  error,  the  sheriff  has  taken  goods  and 
returned  them  on  hand  pro  dsfectu  emptorum^  the  execution  is  not  to 
be  undone.  1  Ventris^  255,  (in  25  and  26  Car.  II,)  per  Lord  Hale; 
and  Holt's  opinion,  2  Ld.  Raym.  990  j  also  4  jBoc.  Abr.  684,  which 
cited  the  case  in  RoU.  Abr. 

•  Chase,  Oh.  J.  delivered  the  opinion  of  the  Court.  The  -^^ 
writ  of  error  operates  as  a  supersedeas  from  the  time  of  filing  ^  '  • 
the  bond;  and  if  no  sale  was  then  made  by  the  sheriff,  it  prevents 
and  stays  him  making  sale.  The  Court  therefore  refuse  to  order 
a  venditioni  exponas  in  this  case. 

The  sheriff  has  a  special  or  qualified  property  in  the  goods  seized 
under  2k  fieri  facias ;  they  are  from  that  time  in  the  custody  of  the 
law,  and  the  property  is  not  absolutely  altered  until  a  sale  made  by 
the  sheriff.  Motion  refused. 


GENEEAL  COURT,  (E.  S.)  APRIL  TERM,  1804. 
Patton  and  Jones  vs.  Wilmot. 

Whether  or  not  due  diligence  has  been  used  by  the  indorsee  of  a  promissoiy 
note  to  recover  the  money  from  the  drawer,  is  a  question  of  law.  (a) 

Where  there  has  not  been  due  diligence,  a  subsequent  promise  by  the  in- 
dorser  to  pay  the  note  will  make  him  liable. 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  promissory 
note. 

Hammond^  for  the  plaintiff,  cited  2  T.  R.  217 ;  Esp.  K.  P.  57. 
Buim^  for  the  defendant,  cited  Usp.  N.  P.  54 ;  1  T.  R.  67 ;  Kyd.  on 
BiUs^  119. ' 

Chase,  Ch.  J.  There  has  not  been  due  diligence  used  to  recover 
the  money  from  the  drawer  of  the  note,  and  it  is  the  province  of  the 
Court  to  determine  whether  or  not  due  diligence  has  been  used. 
The  jury  therefore  must  find  their  verdict  for  the  defendant,  unless 
it  appears  to  them  that  the  defendant  has  subsequently  promised  to 
pay  the  amount  of  the  note  to  the  endorsee. 

Verdict  for  the  Defendant. 

(a)  Affirmed  in  Bdl  vs.  Bank,  7  Gill,  232,  and  in  Stayhyr  vs.  BaU,  24  Md. 
201.    Cf.  Philips  vs.  McCurdy,  ante,  187. 
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•  GENERAL  COURT,  (E.  S.)  APRIL  TERM,  1804.   478 
Wallis'  Ex'r  vs.  Bbitton  et  ux. 

A  second  husband,  surviving  his  wife  who  was  adminstratriz  of  her  first  hus- 
bandf  is  a  competent  witness  for  her  surety  in  an  action  on  the  adminis- 
tration bond. 

Appeal  from  Queen  Anne's  County  Court.  The  second  husband, 
sorviving  his  wife  who  was  the  administratrix  of  her  first  husband, 
wa8  offered  as  a  witness  at  the  trial  in  the  County  Court,  by  the 
exeoitor,  (the  appellant,)  of  a  co-obligor  in  her  administration  bond; 
bat  was  rejected  by  the  County  Court,  and  this  appeal  was  prose- 
cuted. 

At  the  argument  in  this  Court,  the  following  cases  were  cited : — 
1  T.R.  163;  4  T.  R.  17;  5  T.  E.  667;  2  Uastj  561. 
The  General  Court  reversed  the  judgment  of  the  County  Court. 


GENERAL  COURT,  (E.  S.)  APRIL  TERM,  1804. 
Philips  vs.  Dashiell's  Lessee. 

^^re  a  testator  hy  his  will  had  devised  to  his  heir  at  law  the  same  estate 
in  lands  which  he  would  have  had  by  descent — Held^  that  he  took  by 
descent  and  not  by  purchase,  (a) 

AppEix  from  Somerset  County  Court.  The  appellee  brought  an 
action  of  ejectment,  and  the  following  case  was  submitted  for  the 
decision  of  the  County  Court,  viz.  Levi  Dashiell  being  seized  in  fee, 
(amongst  others,)  of  part  of  a  tract  of  land  called  First  Choice,  by 
lis  will,  dated  the  27th  February,  1786,  devised  one-third  of  his  real 
^d  personal  estate  to  his  wife  during  her  widowhood ;  remainder  as 
afterwards  to  be  expressed  in  his  will,  viz. — "To  George  Dashiell,  my 
son,  all  my  part  of  the  tract  of  land  called  First  Choice,  containing 
100  acres,  bequeathing  all  my  right  to  one-third  part  of  my  personal 
estate  to  him  and  his  heirs  for  ever."  On  the  20th  March,  1786, 
Levi  Diishiell  died,  leaving  a  widow,  and  two  sons,  Gkorge,  (the 
oldest,)  and  Henry,  both  minors.  George  Philips,  (the  defendant  in 
the  County  Court,)  their  maternal  grandfather,  entered  into  posses- 
won  of  the  •  land  as  guardian  to  the  minors.  The  widow  soon  ^,y^ 
afterwards  married  William  Philips,  and  had  issue  Peregrine  *  •  ^ 
and  Eleanor.  In  1796  and  1797,  Henry  Dashiell  and  George  Dashiell, 
both  died  minors  and  intestate.    Henry  died  first.    Henry  Dashiell, 

(a)  Affirmed  in  Medley  vs.  Williams^  7  6.  &  J.  71,  and  in  Posey  vs.  Budd, 
21  Md.  480.    See  Donndly  vs.  Turner,  Oct.  Term,  1882. 
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the  lessor  of  the  plaintiff,  was  brother  of  the  whole  blood  to 
Levi  Dashiell,  the  testator,  and  brought  this  action  of  ejectment 
against  G^eorge  Philips,  (the  appellant,)  who  defended  for  Peregrioe 
and  Eleanor,  brother  and  sister  of  the  half  blood  of  George  Dashiell, 
the  devisee,  and  had  judgment  there,  from  which  judgment  is  the 
present  appeal. 

J.  Bayly,  for  the  appellant,  contended,  that  George  Dashiell  took 
by  devise  and  not  by  descent.  The  devise  to  the  widow  confirms  it. 
He  was  devisee  in  fee,  not  for  life.  He  relied  on  the  Act  of  Descents 
1786,  c.  45,  s.  1,  which  marks  the  distinction  between  descent  and 
purchase,  and  gives  to  the  half  blood  where  the  estate  is  acquired 
by  purchase. 

f/.  Dennis,  contra,  cited  Pow.  on  Dev.  428,  4.'J0,  432-435. 

By  the  Court,  George  Dashiell  took  by  descent,  not  by  purchase. 

Judgment  affirmed. 


480  •  GEII^ftAL  COURT,  MAT  TERM,  1804. 

Bbosius  v8.  Reuteb  et  ah 

A  inandamiis  cannot  issue  without  notice  from  the  Court  to  the  opposite 

party,  (a) 
The  form  of  such  notice. 

This  was  a  motion  for  a  mandamus  to  restore  the  plaintiff  to  the 
possession  of  a  church,  &c.  grounded  upon  a  notice  given  by  him  to 
the  defendants,  previous  to  the  sitting  of  the  Court.  The  deposi- 
tions of  several  witnesses  were  read  to  the  Court,  to  show  that  the 
plaintiff  had  been  illegally  expelled  from  the  church  mentioned  in 
the  motion,  called  The  Saint  John's  German  Catholic  Church  of  Bal- 
timore, by  the  defendants,  and  that  the  defendants  wiere  in  the  pos- 
session of  the  same  wrongfully.  The  question  for  the  decision  of 
Court,  on  the  motion,  was,  whether  a  mandamus  could  issue,  as  the 
notice  to  the  opposite  party  did  not  emanate  from  the  Court,  but  was 
given  by  the  plaintiff  to  the  defendants  in  April  last,  of  his  intended 
application  to  the  Court  at  the  present  term  for  a  mandamus  to  be 
restored,  &c. 

HoUingsworth  and  Harper,  for  the  plaintiff,  stated,  that  the  rule  to 
show  cause  was  not  a  matter  of  course,  but  that  the  Court  in  a  plain 
case,  as  they  held  this  to  be,  would  issue  a  mandamus  without 

(a)  Approved  in  Motter  vs.  PiHmrose^  23  Md.  501.  See  Runkd  vs.  Wwe- 
miller,  4  H.  &  MoH.  276. 
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notice;  especiaily  as  the  nofcice  which  had  been  given  in  this  case 
▼as  sofflcient  to  prevent  surprise.  They  cited  Bae.  Ab.  tit.  Manda- 
mus, 

Martinj  (Attorney-General,)  contra.  Begular  notice  should  go 
horn  the  Court,  and  no  out  of  door  notice  could,  he  contended,  be 
taken  notice  of. 

•  Chase,  Ch.  J.  The  Court  think  the  regular  way  is  to  ^  - 
obtain  a  rule  from  the  Court  on  the  party  to  show  cause,  &c.  '^^'- 
This  was  the  practice  in  the  case  of  But^el  vs.  WinemUler  et  ah  4 
Harr.  &  McHen.  429.  The  party  is  not  bound  to  take  notice  of  any 
ex  parte  notice  to  appear,  &c. 

Let  the  rule  go  to  the  first  day  of  the  next  term. 

And  it  was  ^<  ruled  by  the  Court,  that  the  Beverend  Csesarius 
Beater,  &c.  &c.  of  Baltimore  County,  and  each  of  them,  show  cause 
by  the  first  day  of  the  next  term  of  the  General  Court,  to  be  held 
at  the  City  of  Annapolis  on  the  second  Tuesday  of  October  next, 
why  the  writ  of  the  State  of  Maryland  should  not  issue  directed  to 
them,  requiring  and  commanding  them,  and  each  of  them,  to  restore,  or 
eaose  to  be  restored,  the  Reverend  Francis  Xavier  Brosius  to  the  pos- 
sesion, occupation  and  use  of  the  church,  belonging  to  the  religious 
congregation  called  The  Saint  John's  German  Catholic  Church  of 
Baltimore,  and  of  the  pulpit  and  altar  of  the  said  church,  and  of  the 
parsonage  house  thereof,  and  of  all  and  singular  the  effects,  property, 
lights,  privileges,  liberties  and  functions,  to  the  said  church,  altar 
and  polpit,  and  to  the  office  and  duty  of  rector  or  priest  of  the  said 
ccmgregation,  in  any  wise  belonging." 

At  the  next  term,  (October,  1804^)  on  the  first  day  of  the  term, 
the  defendants  not  appearing  in  person,  or  by  Counsel,  the  rule  was 
made  absolute,  and  a  mandamus  ordered.  There  was  proof  of  the 
service  of  the  rule  on  each  of  the  defendants;  and  other  affidavits, 
^fcc.  were  filed. 
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Whetoroft's  Adm'r  vs.  Dobsey's  Ex'rs. 

If  an  appeal  or  writ  of  error  be  dismissed  by  the  appellant  or  plaintiff  in 
error,  a  second  appeal  or  writ  of  error,  though  bond  be  filed,  Sec,  will 
not  operate  as  a  supersedeas^  where  the  first  appeal  or  writ  of  error  was 
ti  supersedeas,  (a) 


[a)  See  Rev.  Code,  Art.  71,  sees.  61-67;  Evans'  Prac.  461.  In  2  Foe's  Prac. 
sec.  651,  it  is  said  that  in  cases  where,  in  consequence  of  a  failure  to  comply 
with  the  requirements  of  the  Code  touching  appeals,  execution  has  been 
isBued  or  is  threatened,  the  difficulty  may  be  obviated  hj  dismissing  the 
pending  appeal  and  taking  a  new  one  in  due  form,  and  that  the  contrary 
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Motion  by  the  plaintiff  for  a  writ  o£  fieri  faeiM  apon  a  jadgment 
rendered  in  this  Court  at  October  Term,  1801.  It  appeared  that  the 
defendants  had  appealed  from  the  judgment  above  mentioned  to  the 
Court  of  Appeals,  and  had  filed  a  bond  agreeably  to  law  to  stay  the 
issuing  of  any  execution  on  the  judgment.  That  the  defendants 
caused  a  transcript  of  the  proceedings  to  be  sent  to  the  Court  of 
Appeals,  and  at  November  Term,  1803,  they  dismissed  their  appeal 
and  afterwards  obtained  an  injunction  from  the  Court  of  Chance^ 
to  stay  all  proceeding  on  the  judgment — ^which  injunction  was  dis- 
solved on  the  13th  of  March,  1804,  and  the  original  order  of  the 
Chancellor,  dissolving  the  injunction,  was  produced  to  the  clerk  of 
this  .Court,  and  &,  fisri  fcunaa,  by  order  of  the  plaintiff,  was  issued  on 
the  judgment.  Upon  the  suggestion  of  the  defendants  to  the  Chan- 
cellor that  a  certificate  by  the  register  of  the  dissolution  of  the 
injunction,  and  not  the  original  order,  should  have  been  produced  to 
and  acted  on  by  the  clerk  of  this  Court,  the  Chancellor  passed  an 
order  staying  all  proceedings  on  the  fi^eri  faci(i8  which  had  issued; 
but  as  the  injunction  which  issued  under  that  order  stated  that  all 
proceedings  on  the  judgment  were  stayed,  on  application  of  the  plain- 
tiff to  the  Chancellor,  he  passed  an  order  declaring  that  his  inten- 
tion, in  awarding  the  last  injunction,  was  only  to  stay  proceedings 
on  the  fieri  fcicias  which  had  issued,  and  that  there  would  be  no  con- 
tempt of  the  Court  of  Chancery  in  proceeding  on  the  judgment, 
otherwise  than  by  proceeding  on  the  said  fi^  fcicias.  Upon  the 
Chancellor's  last  order  the  plaintiff  applied  to  the  clerk  of  thia 
Court  for  another  fieri  facias  upon  the  judgment ;  but  the  clerk 
declined  issuing  it  without  the  order  of  this  Court,  inasmuch  as  a 
writ  of  error  had  been  produced  to  him  by  the  defendants,  endorsed 
^^bond  filed  and  the  securities  approved"  by  the  Chancellor. 

•  The  question  for  the  decision  of  this  Court  was,  whether 
^^•^  the  writ  of  error,  so  obtained,  would  stay  the  execution  upon 
the  judgment,  the  party  having  once  before  had  the  proceedings  be- 
fore the  Court  of  Appeals  by  way  of  appeal,  and  having  by  his  own 
act  dismissed  the  appeal. 

Shaaff^  for  the  plaintiff.  The  case  of  Buller  vs.  Lusitano  de  FinnOj 
2  Stra,  880,  is  in  point.  It  was  a  writ  of  error  by  a/emc  «ofe,  which 
abated  by  her  marriage,  and  a  second  writ  was  brought  by  her,  and 
her  husband.  The  Court  permitted  the  opposite  party  to  take  out 
execution ;  for  it  was  the  act  of  the  plaintiff  in  error  that  occasioned 
the  first  writ  of  error  to  abate.  If  a  writ  of  error  abates  in  Parlia- 
ment, a  second  writ  of  error  in  the  same  Court  is  no  supersedeas. 
Duncomh^s  Case^  1  Mod.  28,  5;  see  1  Vent.  100;  Bernad.  403. 

Martifij  (Attorney-General,)  and  Ridgely^  for  the  defendants,  de- 
clined saying  anything. 


doctrine  declared  in  the  case  in  the  text  would  hardly  be  upheld  now, 
under  the  language  of  the  Code. 
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Chase,  Ch,  J.  The  Court  are  of  opinion,  that  the  writ  of  error 
obtained  for  the  removal  of  the  proceedings  in  this  ca.se  to  the  Coort 
of  Appeals,  is  no  supersedecis.  The  plaintiff  may  therefore  have  his 
execation  notwithstanding  the  writ  of  eirror.  Motian  granted. 


xsj- 


fL    S 


GENEEAL  COURT,  MAY  TERM,  1804. 
Gibson  vs.  Fleming. 

Where  in  an  action  of  assault  and  battery,  the  defendant  pleads  son  cuaault 
demesne^  the  plaintiff  can  giye  no  evidence  of  an  assault  except  on  the 
day  laid  in  the  declaration,  and  this,  whether  the  defendant  g^yes  evi- 
dence in  support  of  his  plea  or  not. 

Appeal  from  the  Frederick  County  Court.  It  was  an  action  of 
assault  and  battery,  brought  by  the  •  present  appellant  m^^m 
against  the  appellee.  Son  assault  demesne  was  pleaded,  to  *®* 
which  the  general  issue  was  replied.  The  bill  of  exceptions  taken  at 
the  trial  below  states,  that  the  defendant  opened  the  case,  but 
offered  no  testimony  to  support  his  plea.  That  the  plaintiff  proved 
an  assault  within  one  year  before  the  issuing  of  the  writ,  but  did  not 
prove  an  assault  on  the  precise  day  laid  in  the  declaration;  and  the 
plaintiff  prayed  the  direction  of  the  Court  to  the  jury,  that  as  the 
defendant  had  not  offered  to  prove  any  assault  committed  on  him  by 
the  plaintiff,  at  any  time  before  the  action  brought,  that  the  plaintiff 
was  not  confined  to  give  evidence  of  an  assault  on  the  day  laid  in 
the  declaration.  But  that,  if  the  jury  believed  from  the  evidence 
that  an  assault  was  committed  on  the  plaintiff  by  the  defendant,  at 
any  time  within  one  yeaar  before  the  issuing  of  the  writ,  that  they 
must  find  for  the  plaintiff.  But  the  County  Court  refused  to  give  the 
direction;  but  were  of  opinion,  and  so  directed  the  jury,  that  no  evi- 
dence could  be  given  by  the  plaintiff  of  any  assault  committed  upon 
him  by  the  defendant,  upon  any  day  except  that  mentioned  in  the 
declaration.  The  plaintiff'  excepted,  and  the  verdict  and  judgment 
being  against  him,  he  appealed  to  this  Court. 

Skaaff,  for  the  appellee.  The  point  in  this  case  was  decided  in 
this  Court  in  the  case  of  Miller  vs.  M^Kee^  3  Harr.  &  McHen.  593. 

l^ehon^  contra.  Id  Miller  vs.  WKee^  evidence  was  offered  by  the 
defendant  to  support  his  plea  of  son  assault  demesne^  but  in  the 
present  case  no  evidence  whatever  was  offered  of  any  assault  by  the 
plaintiff  on  the  defendant. 

The  General  Court  affirmed  the  judgment  of  the  County  Court. 
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OONTEB  V8.  BEALL. 

A  general  demurrer,  or  any  plea  going  to  the  merits,  will  be  received  al 

any  time  to  save  a  non  proa. 

Debt  on  bond.  The  defendant  having  filed  his  plea  at  the  last 
term,  had  a  rule  laid  on  the  plaintiff  to  reply  by  the  mle  day,  the 
20th  of  February  last.  At  this  term,  the  plaintiff  not  having  filed 
his  replication, 

Van  Horn,  for  the  defendant,  moved  for  a  judgment  of  nan  pros. 
under  the  rule. 

Bttehanan,  for  the  plaintiff,  offered  to  enter  a  general  demurrer  t-o 
the  plea,  which  was  objected  to  by  the  defendant's  counsel. 

The  Court.  This  Court  will  receive  the  general  demurrer,  or 
any  plea  going  to  the  merits,  in  order  to  prevent  a  nonpros. 


GENERAL  COURT,  MAY  TERM,  1804. 
Butcher  vs.  Norwood. 

'Where  the  Court  of  Appeals  affirms  a  judgment  of  the  Court  below,  without 
awarding  interest  by  way  of  additional  damages,  in  an  action  on  the 
appeal  or  writ  of  error  bond,  interest  can  be  recovered  only  from  the 
time  of  the  affirmance,  (a) 

On  the  affirmance  of  a  judgment  rendered  in  the  Court  below  in  an  action 
of  assault  and  battery,  interest  by  way  of  additional  damages  may  be 
awarded. 

Debt  upon  an  appeal  bond,  for  prosecuting  an  appeal  from  a  judg- 
ment of  affirmance  rendered  in  this  Court,  to  the  Court  of  Appeals. 
General  performance  was  pleaded,  and  the  plaintiff  replied  the  re- 
covery of  a  judgment  in  Baltimore  County  Court,  on  verdict,  in  an 
action  of  assault  and  battery,  which  was  removed  to  and  affiirmed 
in  this  Court,  and  also  removed  to  and  affirmed  in  the  Court 
of  Appeals.  The  general  issue  was  joined.  The  question  was 
whether,  as  the  judgment  had  been  affirmed  in  this  Court  and 
in  the  Court  of  Appeals  without  interest,  or  damages  by  way  of  in- 
terest having  been  assessed  in  either  of  the  Courts,  the  plaintiff, 
upon  the  appeal  bond,  could  recover  interest  from  the  time  when  the 
judgment  was  rendered  in  the  County  Court  f 


(a)  See  Rev.  Code,  Art.  64,  s.  124 -,  Balto.  vs.  Sewdl,  37  Md.  455. 
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Keyy  for  the  defendant.    Harper^  contra. 

•  Chase,  Ch.  J.  If  the  Court  of  Appeals  had  been  applied  m^^^ 
to  for  that  purpose,  they  would  have  assessed  additional  dam-  "^^  • 
ages  for  the  interest  which  had  accrued  from  the  time  of  the  recovery 
of  the  judgment  in  the  County  Court,  to  the  day  when  they  affirmed 
the  judgment  on  the  appeal  from  the  General  Court.  But  it  appears 
that  the  judgment  of  the  General  Court  was  affirmed  with  costs 
only.  Non-payment  of  this  judgment  is  a  breach  of  the  condition 
of  the  appeal  bond,  and  is  only  covered  by  the  penalty.  The  Court 
are  of  opinion,  that  the  plaintiff  in  this  case  can  only  recover  in  this 
action  interest  from  the  day  when  the  Coui-t  of  Appeals  affirmed  the 
judgment  of  the  General  Court.    See  2  T.  E,  58. 


GENEEAL  COUET,  MAY  TEEM,  1804. 
Hazeldine's  Adm'r  vs.  Walker's  Ex'rs. 

A  scire  facias  may  be  amended  where  a  clerical  error  has  been  made,  stating 
the  judgment  to  have  been  obtained  in  1797  instead  of  1787.  (a) 

This  was  a  scire  facias  issued  out  of  this  Court  on  a  judgment 
rendered  therein.    NiU  tiel  record  was  pleaded. 

KiUyy  for  the  plaintiff,  tnoved  to  amend  the  writ  of  scire  fadaSy  the 
clerk  having  stated  in  the  writ  that  the  judgment  was  obtained  in 
October,  1797,  when  in  fact  it  was  obtained  in  October,  1787.  He 
produced  the  titling  directing  the  scire  facias  to  issue,  on  which 
titling  were  the  minutes  of  the  clerk  made  at  the  time  of  giving 
the  titling,  and  in  the  presence  of  the  counsel  referring  to  the  judg- 
ment 88  of  October  Term,  1787.  There  did  not  appear  to  be  any 
other  judgment  obtained  in  this  Court  by  the  plaintiff  against  the 
defendant. 

•  The  Court  ordered  the  scire  facias  to  be  amended  by  the  m^^^ 
striking  out  the  word  ninety  and  inserting  in  lieu  thereof  ^^^ 
eighty. 

Leave  was  given  to  the  defendants  toplead  de  novo^  and  the  cause 
was  continued. 


(a)  See  Bemtzell  vs.  Beatty^  3  H.  &  McH.  5;  Prather  vs.  Manro^  11  G.  & 
J.  ^1. 
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GBNEEAL  COUET,  MAY  TERM,  1804. 
Salmon  vs.  Yates. 

Under  the  Act  of  1778,  c.  21,  no  agreement  for  the  stay  of  execution  on  a 
judgment,  which  is  not  entered  on  the  docket  at  the  time  the  judgment 
is  rendered,  can  make  it  unnecessary  to  issue  a  act.  fa.  to  revive  the  judg- 
ment vehen  a  year  and  a  day  has  passed  from  the  time  such  judgment 
was  rendered,  (a) 

A  MOTION  was  made,  and  a  rale  obtained  at  the  last  term,  at  the 
instance  of  the  assignees  of  the  defendant,  who  had  been  declared 
a  bankrupt,  on  the  plaintiff,  to  shew  cause  at  this  term  why  three 
writs  o£  fieri  fadciSj  (two of  which  were  laid,)  ought  not  to  be  quashed* 
Affidavits  were  filed. 

S.  Chdsey  Junr.  for  the  assignees,  at  this  term,  stated  that  three 
judgments  were  obtained  in  this  Court  at  May  Term,  1802,  by  the 
present  plaintiff  against  Yates,  the  defendant,  and  that  a  stay  of 
execution  until  the  1st  of  Angust,  1802,  was  entered  in  each  case* 
That  an  agreement  was  entered  into  between  the  plaintiff  and 
defendant,  that  the  plaintiff  should  take  notes,  and  that  notes 
were  paid  on  the  7th  August,  1802.  That  an  agreement  to  stay 
executions  beyond  the  time  given  on  the  record,  was  signed  by  both 
parties,  but  not  entered  on  the  docket,  dated  the  2d  August^ 
1802,  and  filed  in  this  Court,  on  the  14th  of  September,  1803, 
when  orders  were  given  for  taking  out  the  writs  of  fi>eri  faciiu  in 
these  cases,  which  writs  issued  on  the  17th  September,  1803,  and 
two  of  them  were  laid  on  the  property  of  the  defendant  on  the  29th 
September,  1803.  He  stated,  that  the  question  then  was,  whether 
>f  fio  ^^  ^*®  competent  for  the  parties,  by  a  private  agreement  •  not 
^^^  entered  on  record,  to  stipulate  relative  to  an  extension  of  the 
stay  of  execution,  so  as  to  enable  the  plaintiff  to  sue  out  execntions 
after  a  year  and  a  day  from  the  expiration  of  the  stay  entered  of 
record! 

If  a  plaintiff,  after  a  year  and  a  day,  sne  out  execution  withoat 
having  first  issued  a  scire  facias^  it  is  void.  RusselVs  Case,  4  LeOtu 
197 ;  Blayer  vs.  Baldwin,  2  Wih.  82 ;  6  Mod.  288.  The  Court  cannot 
notice  any  agreemeut  resi)ecting  the  stay  of  execution  which  has 
not  been  regularly  entered  on  the  record.  The  presumption  is  that 
the  judgment  is  satisfied  unless  it  appears  by  the  record  that  the 
party  can  take  out  execution.  3  Blk.  Com.  421.  Third  persons  have 
become  interested,  and  the  Court  will  not  countenance  any  such 
agreement  to  prejudice  innocent  persons.  The  Legislature  saw 
this  inconvenience,  and  they  intended  to  guard  against  it  by  the 


(a)  See  Rev.  Code,  Art.  64,  s.  185. 
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Act  of  October,  1778,  ch.  21,  s.  7,  which  provides  that  the  stay 
must  be  entered  on  the  docket  at  the  time  of  entering  the  judg- 
ment. 

HoUing»warth,  for  the  plaintiff.  This  is  an  appUcation  to  the  dis- 
cretion of  the  Court.  All  judgments,  at  the  time  they  are  entered, 
are  by  an  agreement  of  the  counsel  long  practiced  and  used  in  this 
Court,  subject  to  a  certain  stay,  viz.  judgments  entered  in  May, 
until  the  1st  of  August  then  next,  and  those  entered  in  October  until 
the  1st  of  January  following.  In  this  case  the  usual  stay  was  entered 
until  the  Ist  of  August,  1802,  after  which  notes  were  given  in  .pay- 
ment, and  an  agreement  entered  into,  that  executions  were  further 
to  be  stayed,  and  only  to  be  issued  on  default  of  payment  of  the 
notes.  The  reason  why  a  scire  facias  issues,  is  to  give  an  opportunity 
to  the  party  to  shew  a  payment^  no  such  reason  existed  in  this  case, 
as  the  stay  was  altogether  an  indulgence  to  the  defendant,  and 
granted  at  his  own  request.  It  is  competent  for  the  parties  to  extend 
the  stay,  and  the  Act  of  October,  1778,  ch.  21,  does  not  forbid  a 
private  agreement  to  that  effect. 

•  Chase,  Ch.  J.  The  Act  of  October,  1778,  ch.  21,  s.  7,  is  very  M^g^ 
plain  and  explicit,  that  the  stay  of  execution  must  be  entered  ^^^ 
on  the  docket  at  the  time  the  judgment  is  entered,  in  order  to  warrant 
an  execution  being  issued  thereon,  without  a  scire  foidas^  after  a  year 
and  a  day  have  expired.  In  this  case  the  stays  not  having  been  so 
entered,  the  executions  could  not  legally  issue,  and  therefore  the 
Court  quash  the  writs  of  fi^ri  facias  and  returns,  with  costs. 


GENERAL  COURT,  MAT  TERM,  1804. 
Wilson  vs.  Starb. 

The  appearance  of  the  defendant  to  an  attachment,  at  the  trial  term,  and 
his  giving  special  bail  after  the  garnishee  has  pleaded,  and  issue  has 
been  joined  on  such  plea,  dissolves  the  attachment,  and  the  defendant 
is  not  bound  by  the  plea  of  the  garnishee,  but  may  plead  de  novo,  (a) 

Habeas  gobpus  cum  causa  to  Baltimore  County  Court. 

HoUingswortk^  for  the  plaintiff,  moved  for  a  writ  of  procedendo^ 
stating  that  in  this  case  there  was  an  attachment  on  warrant  which 
was  laid  in  the  hands  of  a  garnishee,  who  appeared  to  the  attach- 
ment and  pleaded  non-assumpsit  and  nulla  bona,  and  issues  were 

(a)  Approved  in  Spear  vs.  Oriffln^  23  Md.  431,  where  it  was  held  that  upon 
his  appearance  the  defendant  in  an  attachment  has  a  right  to  plead  for  him- 
self and  is  not  bound  by  the  pleas  put  in  for  him  hj  the  garnishee. 
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joined.  That  at  the  trial  Court  the  original  defendant  appeared  and 
gave  special  bail,*  the  attachment  was  dissolved,  and  the  present 
writ  of  habeas  carpus  produced  and  allowed.  He  contended,  that  a 
-  .plea  had  •  been  pleaded  by  the  garnishee,  for  the  original 
^^'^  defendant,  VIZ :  non-ajssumpsit,  and  issue  joined  thereon ;  that 
the  dissolution  of  the  attachment  did  not  strike  out  that  issue  or  the 
plea.  And  that  issue  having  been  joined,  a  writ  of  habeas  carpus 
could  not  be  allowed.  Therefore,  that  a  writ  of  pracedendo  ought  to 
be  awarded. 

Chase,  Ch.  J.  This  is  to  be  considered  a  new  case  against  the 
original  defendant.  Upon  his  appearance,  and  giVing  special  bail^ 
by  which  the  attachment  was  dissolved,  he  had  a  right  to  plead  for 
himself,  and  the  plea  put  in  by  the  garnishee  could  not  affect  him. 

Pracedendo  refused. 


GENERAL  COURT,  MAT  TERM,  1804. 

Manbo  vs.  Gittings  and  Smith.  / 

Ck>nveyance6  made  to  particular  creditors  in  contemplation  of  insolvency — 
Held  to  be  "'  undue  and  improper  preferences,'^  and  therefore  void  under 
the  Act  of  1800,  ch.  44.  for  the  benefit  of  sundry  insolvent  debtors,  (a) 

Issues  sent  by  the  Chancellor  to  be  tried  by  a  jury  under  the 
direction  of  this  Court: — 

1.  Whether  or  not  the  said  Gittings  &  Smith,  within  two  years 
before  the  19th  day  of  December,  1800,  did  convey  to  William  Tay- 
lor, William  P.  Matthews,  Thomas  and  Samuel  Hollingsworth,  and 
James  Gittings,  Jun.  the  whole  or  the  greater  part  of  their  most 
valuable  property  with  a  fraudulent  intent,  thereby  to  give  an  undue 
and  improper  preference  to  the  said  grantees,  or  to  the  said  grantees 
and  other  creditors? 

2.  Whether  or  not  the  said  Gittings  &  Smith,  within  the  time 
aforesaid,  did  convey  and  transfer  to  the  said  William  Taylor,  a 
vessel,  purchased  by  them  from  John  Chalmers,  to  secure  the  said 
Taylor  from  damage  or  loss  on  certain  notes  endorsed  by  him  for 
them  before  their  purchase  of  the  said  vessel,  with  a  fraudulent 
intent  by  the  said  conveyance  to  give  an  undue  and  improper  prefer- 
ence to  the  said  Taylor? 

3.  Whether  or  not  the  said  Gittings  and  Smith,  and  within  the 

time  aforesaid,  after  they  had  stop])ed  payment,  •  had  a  con- 
40 o  sifierable  quantity  of  merchandise  belonging  to  or  consigned 
to  them,  which  anived  at  the  port  of  Baltimore,  and  delivered  the 
same  to  Joseph  P.  Smith,  brother  of  the  said  Smith  the  defendant, 


(a)  See  McMechen  vs.  Grundy,  8  H.  &  J.  185;  Act  of  1880,  c.  172. 
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or  pennitted  him  to  take  and  receive  the  same  with  a  fraudalent 
intent,  thereby  to  give  an  undue  and  improper  preference  to  the  said 
Joseph  P.  Smith,  or  any  other  person  I 

On  the  trial  of  the  said  issues,  or  any  of  them,  the  Chancellor 
requested  the  Honorable  the  Judges  of  the  General  Court,  on  appli- 
cation of  either  party,  to  instruct  the  jury  what  ought  to  be  con- 
sidered an  undue  and  improper  preference. 

The  following  statement  of  facts  was  agreed  to  by  the  counsel  for 
the  parties,  viz :  That  the  defendants,  during  the  years  1798^  17W^ 
and  until  the  20th  of  January,  1800,  were  merchants  and  partners, 
trading  in  Baltimore,  by  the  name  and  firm  of  Gittings  &  Smith ; 
that  they  contracted  large  debts,  were  possessed  of  a  number  of  ships, 
and  of  goods  and  other  property  to  a  large  amount,  and  were  in 
good  credit  until  the  29th  of  December,  1799,  on  which  day  they 
acknowledged,  in  a  letter  to  the  father  of  Smith,  their  apprehensions 
of  being  unable  to  pay  their  debts,  and  from  that  day  until  the  20th 
of  January,  1800,  when  their  insolvency  was  publicly  known,  made 
the  several  conveyances  (copies  of  which  are  produced  in  Court,) 
with  the  intention  of  giving  preference  to  the  creditors  mentioned 
in  the  said  conveyances,  if  there  should  be  a  deficiency  in  their 
property  to  pay  the  whole  of  their  said  debtors.  That  all  the  par- 
ties to  the  said  conveyances,  at  the  time  of  executing  them,  did 
believe  that  the  defendants  were  unable  wholly  to  pay  their  debts, 
and  that  the  said  conveyances  transferred  the  whole  of  the  property 
owned  by  the  defendants,  as  partners,  at  the  time  -of  their  failure, 
and  that  they  owned  no  other  property  but  what  is  mentioned  in 
their  schedule.  That  the  account  of  John  Chalmers,  one  of  the 
unpreferred  creditors,  as  to  dates,  {2d  December,  1799,)  amount  of 
notes,  ($6,200,)  and  time  of  payment;  ($1,900  at  90  days,  $1,900  at 
•  120  days,  $1,900  at  6  months,  and  $600  in  cash,)  is  correct,  ^^^ 
and  the  vessel  purchased  of  him  is  the  same  which  was  after-  ^^^ 
wards  transferred  to  William  Taylor  and  William  P.  Matthews  on 
the  13th  of  January,  1800.  That  the  defendants  on  the  10th  of 
December,  1799,  purchased  of  William  Winchester  100  barrels  of 
flour  on  a  credit  of  150  days,  and  about  the  same  time  another 
quantity  of  Beal  Owings,  on  a  like  credit,  which  composed  a  part  of 
the  cargo  of  the  brig  Ann  afterwards  transferred  to  Thomas  and 
Samuel  HoUingsworth.  That  the  defendants  purchased'  of  Thomaa 
and  Samuel  HoUingsworth  coffee  and  flour  to  the  amount  of  $17,153, 
and  gave  their  four  notes  for  the  payment  thereof,  bearing  date  the 
30th  of  October,  1799,  at  3,  4,  5,  and  6  months.  That  the  convey- 
ance to  Thomas  and  Samuel  HoUingsworth  was  made  to  secure  the 
payment,  or  in  a  satisfaction  for  the  above  notes,  and  the  rest  of 
their  account  as  furnished ;  and  that  the  sum  of  $10,000  cash  was 
paid  to  the  said  defendants  by  the  said  Thomas  and  Samuel  Hol- 
lingsworth,  to  enable  the  said  defendants  to  go  on  with  their  busi- 
ness.     That  the  conveyances  to  WiUiam  Taylor  and  WUliam  P. 
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Matthews,  of  the  13th  and  20th  January,  1800,  were  made  to  secoi^ 
the  payment  of  certain  promissory  negotiable  notes,  bills  of  exchange, 
and  custom  house  bonds,  which  the  said  Taylor  and  Matthews  had 
signed  and  endorsed  for  the  accommodation  of  the  defendants  at 
their  request,  and  without  having  received  any  value  therefor; 
which  notes,  bills  and  bonds,  were  not  due  at  the  time  of  executing 
the  said  conveyances,  but  have  since  been  paid  by  the  said  Taylor 
and  Matthews.  That  the  statement  of  losses  on  the  property  con- 
veyed to  the  said  Taylor  and  Matthews,  amounting  to  $90,687  is  cor- 
rect. That  The  Dispatch  and  The  Banger,  were  attached  in  Great 
Britain,  and  never  came  to  the  possession  of  James  Gittings,  Junr. 
or  John  Yeiser,  to  whom  they  were  consigned  in  trust.  And  that 
the  said  conveyance  has  been  wholly  inoperative.  That  the  accounts 
of  William  Taylor  and  William  P.  Matthews,  as  to  the  debts  due  to 
M^m  them,  are  correct,  viz:  •to  the  former  $24,344,  and  to  the 
"***  latter  $12,187 ;  and  that  the  said  Taylor  and  Matthews  took 
possession  of  the  property  assigned  to  them,  as  soon  after  the.  exe- 
cution of  the  deeds  as  they  could. 
It  was  agreed  that  the  third  issue  be  struck  out. 

Harper  and  S.  Chaaey  Junr.  for  the  plaintiff,  moved  the  Court  to 
instruct  the  jury,  that  the  conveyances  so  made  to  particular  credi- 
tors in  exclusion  of  the  rest,  are  fraudulent  and  void.  They  cited 
the  statute  of  13  Eliz.  eh.  5,  respecting  fraudulent  conveyances, 
which  is  to  be  liberally  extended  to  suppress  fraud.  Cowp.  434.  A 
transfer,  giving  undue  preference,  is  void.  13  Vin.  Ab.  518.  The 
ninth  section  of  the  Act  of  1800,  ch.  44,  "  for  the  relief  of  sundry  in- 
solvetit  debtors,"  and  amongst  others  the  said  Gittings  and  Smith, 
the  defendants,  is  as  follows:  ^^That  if  any  creditor,  on  the  applica- 
tion of  any  such  debtor  to  the  Chancellor,  or  within  two  years  there- 
after, shall  allege  in  writing,  to  the  Chancellor,  or  to  the  General 
Court  of  the  shore,  or  to  the  County  Court  of  the  county  where  such 
debtor  shall  reside,  that  such  debtor  hath  direxitly  or  indirectly  sold, 
conveyed,  lessened,  or  otherwise  disposed  of,  or  purchased  in  trust 
for  himself  or  any  of  his  family  or  relations,  or  any  other  person  or 
persons,  intrusted  or  concealed  any  part  of  his  property  of  any  kind, 
or  any  part  of  his  debts,  rights  or  claims,  with  intent  to  deceive  or 
defraud  his  creditors,  or  any  of  them,  or  to  secure  the  same,  or  to  re- 
ceive or  expect  any  profit  or  advantage  thereby,  or  that  he  has 
passed  bonds,  or  other  evidences  of  debts,  either  without  considera- 
tion or  on  improper  consideration,  or  lost  more  than  one  hundred 
pounds  current  money  by  gaming  at  any  one  time,  or  hath  assigned 
or  conveyed,  any  of  his  propeity,  with  fraudulent  intent,  to  give  au 
.undue  and  improper  •  preference  to  any  creditor  or  creditors, 
4110  QY  security,  within  two  years  before  the  passage  of  this  Act, 
the  Chancellor,  &c.  may,  &ic.  or  direct  an  issue  or  issues,  &c.  and  ii* 
upon  the  trial  of  the  said  issue  or  issues  by  a  jury,  such  debtor  shall 
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be  fonnd  guilty  of  any  intentional  fraud  or  deceit  of  his  creditors,  or 
I088  by  gaming  as  aforesaid,  or  of  having  given  preference  as  afore- 
said, lie  shall  forever  be  precluded  from  any  benefit  of  this  Act,"  &c. 
Martin^  (Attorney-General,)  and  HoUingswartky  for  the  defendants. 
The  Legislature  meant,  that  due  and  proper  preferences  might  be 
given.  It  is  admitted  that  in  this  case  there  were  preferences,  but 
it  is  denied  that  they  were  undue,  improper  or  fraudulent. 

Chase,  Gh.  J.  The  question  rests  entii^ly  upon  the  Act  of  As> 
sembly  of  1800,  ch.  44.  That  Act  contemplated  an  equal  distribu- 
tion of  property  among  the  creditors. 

•  The  Court  are  of  opinion,  that  the  deeds  were  executed  ^^^ 
with  a  fraudulent  design  of  preferring  some  creditors  to  others,  ^^® 
aod  within  the  meaning  of  the  Act,  of  giving  ^^an  undue  and  im- 
proper preference." 

Verdict. — ^The  jury  find  upon  the  first  issue  joined,  that  the  said 
Gittings  and  Smith,  within  two  years  before  the  19th  of  December, 
1800,  did  convey  to  WiUiara  Taylor,  William  P.  Matthews,  Thomas 
and  Samuel  Hollingsworth,  the  whole  or  the  greater  part  of  their 
most  valuable  property,  with  a  fraudulent  intent,  thereby  to  give  an 
undue  and  improper  preference  to  the  said  grantees,  or  to  the  said 
grantees  and  other  creditors. 

The  jury  further  find  upon  the  second  issue,  that  the  said  Gittings 
and  Smith,  within  the  time  aforesaid  did  convey  and  transfer  to  the 
said  William  Taylor,  a  vessel  purchased  by  them  from  John  Chal- 
mers, to  secure  the  said  Taylor  from  damages  or  loss  on  certain  notes 
endorsed  by  him  for  them  before  their  purchase  of  the  said  vessel, 
with  a  fraudulent  intent  by  the  said  conveyance  tb  give  an  undue 
and  improper  preference  to  the  said  Taylor. 

The  Court  certified  to  the  Chancellor  as  follows : 

The  Court  do  certify  to  the  honorable  the  Chancellor,  that  they 
did  instruct  the  jury  on  the  trial  of  the  first  and  second  issues  from 
the  Court  of  Chancery,  in  the  case  in  which  Jonathan  Manro  was 
plaintiff,  and  Bichard  Gittings  and  Lambert  Smith  were  defendants, 
that  if  the  jury  should  find  that  the  deed^  from  the  said  Gittings 
and  Smith  to  William  Taylor  and  William  P.  Matthews  were  exe- 
cuted after  the  said  Gittings  and  Smith  had  it  in  contemplation  to 
become  insolvent,  that  the  said  deeds  were  to  be  considered  as 
giviitg  an  undue  and  improper  preference  to  the  said  W.  T.  and  W. 
P.  M.  and  tljat  the  jury,  in  conformity  to  the  instruction  of  the 
<kmrt^  did  find  the  said  issues  in  themanner  as  above  found. 

J.  T.  Chase, 
John  Done, 
Ed.  Spbigg. 
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Lodge  et  aL  vs.  Murray's  Heir  and  Devisee. 

Indebitatus  assumpsit  for  goods  sold  and  delivered,  will  not  lie  against  the^ 
heir  at  law  of  a  debtor  where  the  personal  estate  is  insufficient  for  the^ 
X>ayment  of  the  debts  of  the  deceased^  and  the  heir  has  received  by 
descent  real  estate  more  than  adequate  to  their  discharge,  (a) 

Assumpsit  for  sundry  matters  properly  chargeable  in  an  a^^count. 
The  opinion  of  the  Court  was  taken  on  the  following  question: 
Whether  a  creditor  can  maintain  an  action  indebitatus  (issumpsit  for 
goods  sold  and  delivered,  against  the  heirs  at  law  of  the  debtor, 
where  the  personal  estate  is  inadequate  to  the  discharge  of  the  debts 
of  the  deceased,  and  whei*e  the  heirs  at  law  have  lands  by  descent 
from  the  deceased  sufficient  to  satisfy  the  claims  against  him  f  K 
the  Court  should  be  of  opinion  that  such  "an  action  can  be  main- 
tained, then  judgment  to  be  entered  for  the  plaintiffs.  But  if  the 
Court  should  be  of  a  contrary  opinion,  then  judgment  to  be  entered 
for  the  defendants. 

W.  Dorsey,  for  the  plaintiffs. 

Boyd,  for  the  defendants. 

Chase,  Ch.  J.  directed  a  judgment  to  be  entered  for  the  defend- 
ants. 


GENERAL  COURT,  MAT  TERM,  1804. 
Johnson  vs.  Golbsbobough. 

A  writ  of  error  is  not  a  supersedeas  where  the  bond  is  not  given  in  double^ 
the  amount  of  the  debt  and  costs  recovered,  or  where  the  condition  of 
such  bond  is,  that  if  the  plaintiff  in  error  shall  not  prosecute  such  writ 
of  error  with  effect,  the  bond  shall  not  be  void,  (h) 

In  this  case  a  judgment  was  entered  in  this  Court  at  May  Term, 
1803,  for  £3,000  current  money  debt,  and  536  wt.  tobacco  costs,  to  be 
released  on  payment  of  £1,459  current  money,  with  interest  from 
the  1st  of  December,  1800,  and  costs,  with  a  stay  of  execution  antU 
the  1st  of  August,  1804.    The  defendant  on  the  lOth  qf  July,  1804, 


(a)  Approved  in  Qist  vs.  Cockey^  7  H.  &  J.  140.  As  to  the  rights  of  credi- 
tors when  the  personal  estate  of  a  decedent  is  insufficient  to  pay  his  debts, 
see  Warfield  vs.  Owens ^  4  G.  373;  Hammond  vs.  Oaither,  3  H.  &  McH.  143, 
note;  Preston  vs.  Preston^  ante^  366;  Rev.  Code,  Art.  66,  s.  1. 

(b)  Approved  in  Tucker  vs.  State^  11  Md.  331,  where  it  was  held  that  an 
app^  bond,  on  which  no  recovery  can  be  had  by  the  obligee,  cannot  operate 
to  stay  execution. 
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piodaoed  a  writ  of  error  endorsed,  ^^  bond  filed  and  secorities  ap- 
proved." 

Skaaff,  for  the  plaintiff,  at  an  adjournment  of  the  Court,  in 
August,  1804,  moved  the  Court  that  a  writ  of  •  capias  ad  satis-  -^^ 
faciendummight  issue  on  the  above  judgment,  notwithstanding  ^^^ 
the  writ  of  error  which  had  been  sued  out  on  the  said  judgment. 
And  he  assigned  the  following  reasons :  1.  Because  the  bond  filed  in 
the  Chancery  office  to  stay  execution  is  not  in  double  the  sum  recov- 
ered, being  £3,000  current  money  debt,  and  the  quantity  of  536  wt. 
of  tobacco,  costs;  and  the  said  bond  is  given  in  the  sum  of  £6,000 
current  money  only,  which  is  not  double  the  money  and  costs  re- 
covered. 2.  Because  the  bond  aforesaid,  by  the  condition  thereof,  is 
made  a  nullity  in  this,  that  by  the  condition  of  the  said  bond,  if  the 
obligor,  Groldsborough,  shall  not  prosecute  the  writ  of  error  or  appeal 
with  effect,  &c.  and  in  all  things  fulfil  and  pursue  the  directions  of 
the  Act  of  Assembly  therein  mentioned,  and  also  pay  and  satisfy  to 
the  obligee,  in  case  the  judgment  is  aifirmed,  the  amount  of  the  said 
judgment,  &;c.  then  the  said  obligation  is  to  be  void.  According  to 
the  tenor  of  which  condition,  if  the  obligor,  Goldsborough,  shall  not 
prosecute  the  writ  of  error  with  effect,  &c.  that  is,  if  the  judgment 
shall  be  affirmed,  &c.  the  said  obligation  is  declared  to  be  void ;  and 
by  operation  of  law,  if  the  said  obligor  shall  prosecute  the  writ  of 
error  with  effect,  &c.  that  is,  if  the  judgment  shall  be  reversed,  &c. 
the  obligation  aforesaid  will  become  void ;  by  which  means  the  said 
bond  will,  in  any  event,  become  a  nullity,  and  is  not  according  to  the 
Act  of  Assembly  in  sach  case  made  and  provided. 

Proof  was  made  that  a  copy  of  the  intended  motion,  and  the 
above  reasons,  were  served  on  the  defendant's  attorney  on  the  7th  of 
Angust,  1804,  with  a  notice  that  the  Court  stood  adjourned  until  the 
14th  of  August,  1804,  when  the  motion  would  be  made;  and  an 
attested  copy  of  the  bond  entered  into  for  prosecuting  the  writ  of 
error  was  filed. 

Chase,  Ch.  J.  It  appears  to  the  Court  that  the  writ  of  error  bond 
is  not  a  supersedeas,  and  that  the  writ  of  capias  ad  satisfaciendum 
may  issue,  subject  to  •  any  objections  which  the  defendant  _  ^  - 
may  make  thereto  upon  the  return  thereof.  oUl 

Ca,  sa,  ordered  accordingly. 
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GENERAL  COURT,  MAT  TERM,  1804. 
Jabbett's  Lessee  vs.  West. 

A  location  made  on  the  plots  by  one  of  the  parties  in  an  action  of  ejectment, 
and  not  counter-located  by  the  other,  is  presumed  to  be  admitted,  and  no 
evidence  can  be  received  against  it.  (a) 

A  patent  issued  by  the  Judge  of  the  land  office  under  a  presumption  that 
only  certain  lands  are  included  in  it,  is  good  for  so  much  of  the  said 
lands  as  are  properly  included. 

The  locations  made  by  one  of  the  parties  in  an  action  of  ejectment,  on  a 
plot  in  another  cause  in  which  the  other  party  was  not  interested,  may 
be  given  in  evidence  against  the  party  making  them,  (b) 

Information,  as  to  the  boundary  of  a  tract  of  land,  derived  from  a  person 
who  was  interested  at  the  time,  is  not  competent  evidence  in  an  action 
of  ejectment  for  the  party  claiming  under  the  person  so  interested. 

Hawkins  va,  Middleton,  note: 

A  plot  and  proceedings  in  an  ancient  action  of  ejectment  between  pcuties 
under  whom  the  lessor  of  the  plaintiff  in  another  action  of  ejectment 
claims,  admitted  in  evidence  for  the  defendant  in  such  other  action,  to 
prove  his  location  of  the  land  on  the  plots. 

Ejectment  for  the  following  tracts  of  land,  viz.  Contestable 
Manor  No.  1,  containing  1,302  acres;  Contestable  Manor  No.  2,  con- 
taining 144  acres;  Jarrett's  Disappointment,  containing  115^  acres; 
and  Little  Contestable  Manor,  containing  200  acres;  all  lying  in 
Harford  County.  The  defendant  took  defence  on  warrant,  and  plots 
were  made  and  returned.  At  October  Term,  1803,  the  cause  came 
on  for  trial,  when  a  jury  was  sworn. 

1.  It  appeared  by  the  plots  that  the  defendant  took  defence  for 
the  tract  of  land  called  Jarrett's  Disappointment.  The  dispute  was 
as  to  the  beginning  of  a  tract  of  land  called  The  Hills  of  Poverty, 
which  tract  was  located  on  the  plots  by  the  defendant.  The  plain- 
tiff claimed  Jarrett's  Disappointment,  as  being  included  within  the 
lines  of  Contestable  Manor  No.  2,  which  last  mentioned  tract  was 
located  differently  by  the  parties.  By  the  plaintiff's  location  a  great 
part  of  Jarrett's  Disappointment  was  included  within  the  lines  of 
Contestable  Manor  No.  2;  but  by  the  location  made  by  the  defend- 
ant it  was  entirely  excluded.    The  plaintiff  had  not  counter-located 


(a)  By  Rev.  Code,  Art.  64,  s.  26,  no  counter-location  is  necessary  to  put 
the  party  locating  any  tract  line,  &c.  on  the  proof  of  such  location;  and  the 
opposite  party  may  controvert  the  same  without  any  counter-location. 

(&)  In  Rogers  ys.  littborg^  2  G.  &  J.  54,  it  was  held  that  locations  made  by 
A.  in  an  action  of  ejectment  are  admissible  in  evidence  in  another  action  of 
ejectment  brought  against  those  claiming  under  A.  and  who  took  defence 
for  the  same  tract  as  that  for  which  A^s  action  was  originally  brought, 
although  it  was  dismissed.  See  Snavely  vs.  McPherson^  5  H.  &  J.  154;  Scott 
vs.  OUabaugh,  3  H.  &  McH.  282;  Ridgely  vs.  Ogle,  4  H.  &  McH.  86;  Reeves 
YB.  Middleton,  2  H.  &  McH.  272;  Evcms'  Prac,  280. 
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The  Hills  of  Poverty  on  the  plote,  within  which  tract  the  defendant 
contended  Contestable  Manor  'No.  2  lay,  and  which  did  not  contain 
any  part  of  Jarrett's  Disappointment.  The  plaintiff  contended  that 
the  Hills  of  Poverty  included  within  its  lines  both  tracts,  Contestable 
Manor  No.  2  and  Jarrett's  Disappointment,  according  to  the  loca- 
tions of  both  the  plaintiff  and  the  defendant.  Bat  there  was  no 
location  made  on  the  plots  of  The  Hills  of  Poverty  showing  that 
those  tracts  were  so  included. 

•  MasoHy  for  the  defendant,  prayed  the  Court  to  direct  the  ^.^^ 
jury,  that  as  the  plaintiff  had  not  given  any  counter-location  ^"'^ 
on  the  plots  of  The  Hills  of  Poverty,  the  jury  were  to  presume  that 
the  plaintiff  admitted  the  location  of  that  tract  as  made  by  the 
defendant,  and  that  no  evidence  can  be  received  against  that  loca- 
tion. 

Chase,  Ch.  J.  Where  parties  are  contesting  respecting  the 
boands  of  land,  if  a  location  is  made  by  one  party,  and  not  denied 
or  counter-located  by  the  other,  the  location  is  presumed  to  be  ad- 
mitted, and  the  party  is  bound  by  it.  It  appears  therefore  by  the 
plots,  that  the  plaintiff  admitted  his  lands  not  to  be  included  within 
The  Hills  of  Poverty  by  the  locations  which  he  has  made. 

Johnson^  for  the  plaintiff,  moved  for  leave  to  withdraw  a  juror  for 
the  purpose  of  amending  the  plots;  which  was  granted,  and  the 
cause  continued. 

The  plots  being  amended,  the  case  came  on  again  for  trial  at  this 
term,  May,  1804,  when 

2.  Hollingsworthj  for  the  defendant,  read  various  orders  made  by 
the  Chancellor,  as  Judge  of  the  land  office,  on  sundry  certificates 
made  on  a  survey  of  Contestable  Manor,  which  are  stated  in  the 
case  of  Wesfa  Lessee  vs.  Hughes^  ante^  7.  He  said  the  last  order  of 
the  Chancellor,  which  states  that  a  patent  might  issue  to  Jarrett, 
the  lessor  of  the  plaintiff,  on  his  recorrected  certificate  of  survey  of 
Contestable  Manor,  and  that  the  certificate  should  be  received  of  a 
certain  day,  was  done  under  the  idea  that  Jarrett  had  not  included 
in  his  certificate  of  survey  any  land  prohibited  by  the  previous  orders 
of  the  Chancellor.  But  that  by  the  plaintiff''s  own  shewing  upon 
the  plots  in  this  cause,  lands  which  ought  not  to  have  been  included, 
had  been  included  by  Jarrett  in  his  certificate.  That  as  Jarrett 
had  not  complied  with  the  Chancellor's  order,  the  certificate  should 
not  be  considered  as  returned  on  the  day  nientioned  in  the  order. 

•  Chase,  Oh.  J.  It  cannot  affect  the  land  properly  included  ^^q 
within  the  certificate  of  survey  of  Contestable  Manor,  which  ^"•* 
had  been  comprehended  within  the  patent  of  The  Hills  of  Poverty; 
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nor  can  it  affect  the  question  of  relation  decided  in  the  case  of  Wetffs 
Lessee  vs.  Mtighes. 

3.  Martin,  (Attorney-General,)  for  the  plaintiff,  offered  in  evidence 
to  the  jury  a  plot,  with  the  locations  thereon,  made  iipon  a  caveat 
in  the  land  office,  between  Abraham  Jarrett,  brother  of  the  lessor 
of  the  plaintiff,  and  the  present  defendant,  which  plot  had  been 
exhibited  and  filed  in-  the  Couiii  of  Chancery  in  a  cause  then  depend- 
ing in  that  Court  between  the  parties  in  the  present  action,  and 
carried,  on  appeal,  to  the  Court  of  Appeals.  This  plot,  he  said,  he 
offered  in  evidence  to  show,  how  the  brother  of  the  lessor  or  the 
plaintiff,  owner  of  the  adjoining  lands,  and  the  defendant,  had  located 
the  lands  now  in  dispute  upon  that  plot,  being  different  from  the 
locations  now  made  by  the  defendant  upon  the  plots  in  this  cause. 
This  Court,  he  said,  had  repeatedly  decided,  that  an  old  plot  of  the 
same  lands,  though  not  made  between  the  same  parties,  may  be 
given  in  evidence  in  any  suit  where  the  locations  of  the  lands  were 
in  controversy.  That  it  was  to  have  such  weight  as  the  jury  might 
think  it  was  entitled  to.  He  cited  HawJcins^  Lessee  vs.  Middleton  and 
Beaney  decided  at  May  Term,  1785,  (a)  and  Reeves  vs.  Middletony  2 
Harr.  «£•  MoHen.  414. 

•  HoU%ngs%corthy  for  the  defendant,  contended  that  the  loca- 
^"^  tions  made  upon  the  plot  offered  in  evidence,  were  mere  ad- 
verse locations  of  the  other  day.  He  admitted  that  an  old  plot  may 
be  given  in  evidence  as  traditionary  testimony  of  long  standing;  but 


(a)  The  case  of  Hawkvns''  Lessee  vs.  Middleton  and  Beane^  is  in  part  reported 
in  2  Harr,  &  McHen.  119.  It  was  an  action  of  ejectment  for  a  tract  of  land 
called  Blew  Plain,  otherwise  called  Beau  Plain,  lying  in  Prince  George's 
County.  The  defendant  took  defence  on  warrant,  and  plots  were  made, 
and  the  cause  was  tried  in  the  General  Court  at  May  Term,  1785.  The  plain- 
tiff at  the  trial  produced  a  certificate  of  survey  and  grant  of  the  land,  and 
gave  in  evidence  the  will  of  Giles  Blizzard,  by  which  he  devised  the  said 
land  to  his  wife  Mary,  in  fee,  who  afterwards  intermarried  with  James 
Small  wood;  also  a  deed  from  said  Small  wood,  and  his  said  wife,  to  John 
and  Ann  Eraser,  for  the  said  land;  and  that  after  the  death  of  the  said 
Smallwood,  the  said  Mary,  his  widow,  together  with  John,  and  Ann  Fraser, 
his  wife,  executed  a  deed  of  the  land  to  Mary  Fraser,  who  was  the  grand- 
daughter of  the  said  Mary  Smallwood,  and  who  afterwards  intermarried 
with  William  Magruder,  who,  together  -with  the  said  Mary,  his  wife,  con- 
veyed the  said  land  to  George  Fraser,  son  and  heir  of  the  said  John  Fraser, 
and  Ann,  his  wife,  and  uncle  of  the  lessor  of  the  plaintiff,  and  which  said 
George  devised  the  said  land  to  the  lessor  of  the  plaintiff  in  fee.  The  de- 
fendant to  prove  his  location  of  the  said  land  on  the  plots,  offered  in  evi- 
dence the  proceedings  and  plots  in  an  action  of  ejectment,  commenced  in 
the  year  1736,  by  the  said  William  Magruder,  and  Mary,  his  wife,  against 
John  Fraser.  To  which  plot  and  proceedings  the  plaintiff  objected:  But  the 
Court,  (Habsison,  Ch.  J.)  was  of  opinion,  that  the  same  were  proper  evi- 
dence, and  accordingly  permitted  the  same  to  be  read.  The  plaintiff  ex- 
cepted. 
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that  this  plot  conld  not  be  considered  as  an  old  one,  being  of  a  recent 
•date. 

Ghase,  Ch.  J.  The  Conrt  are  of  opinion,  that  the  plot  and  loca- 
tions may  be  given  in  evidence,  so  far  as  the  locations  were  made 
by  the  defendant  in  this  cause,  or  by  his  directions.  But  the  other 
locations  made  by  Abraham  Jarrett,  or  by  his  directions,  cannot  be 
admitted  in  evidence  to  the  jury.  The  evidence  is  admitted  on  the 
same  principle  as  evidence  of  what  the  defendant  did,  and  the  jury 
are  to  judge  of  its  efiect. 

The  Court  do  not  recollect  decisions  carrying  the  principle  so  far 
as  to  say  an  old  plot  may  be  given  in  evidence  generally,  to  shew 
all  the  locations  made  *by  parties  who  are  not  parties  to  the  suit  at 
bar. 

4.  It  was  admitted  that  the  land  located  upon  the  plots  in  this 
•cause,  called  The  Hills  of  Poverty,  in  the  various  positions  in  which 
the  same  is  located,  lies  within  the  Lord  Proprietary's  reserves  of 
land  in  that  part  of  the  then  County  of  Baltimore,  which  lands  were 
not  hable  to  be  affected  in  the  ordinary  way  of  taking  up  vacant 
lands.  The  plaintiff  in  order  to  make  title  to  the  lands  mentioned 
in  the  declaration,  produced  ^nd  read  to  the  jury  a  certificate  of 
survey  made  by  the  surveyor  of  Harford  County,  lor  and  at  the 
instance  of  Abraham  Jarrett,  deceased,  father  of  the  lessor  of  the 
plaintiff,  for  the  said  land  called  The  Hills  of  Poverty,  bearing  date 
in  February,  1771.  He  •  also  proved  to  the  jury,  that  the  mg^m 
lessor  of  the  plaintiff  is  the  eldest  son  and  heir  at  law  of  the  ^"^ 
said  Abraham  Jarrett,  who  died  before  the  year  1785,  as  to  these 
lands,  intestate.  That  in  the  year  1785,  under  the  then  existing 
laws,  the  lessor  of  the  plaintiff  claimed  from  the  intendant  of  the 
revenue  a  right  of  pre-emption  to  the  land  called  The  Hills  of 
Poverty.  That  he  claimed  such  right  of  pre-emption  as  heir  at  law 
of  his  said  father,  and  in  virtue  of  the  said  certificate  of  survey, 
which  right  of  pre-emption  was  allowed  to  him  by  the  intendant  of 
the  revenue,  and  thereupon  he  became  the  purchaser  of  the  said  land 
from  the  State.  He  then  produced  evidence  to  prove  that  in  or 
about  the  year  1785,  the  lessor  of  the  plaintiff  purchased  of  the 
intendant  of  the  revenue  the  land  included  in  the  said  survey  called 
The  Hills  of  Poverty.  That  in  consequence  of  that  sale  a  survey 
was  made,  and  a  certificate  returned,  bearing  date  the  22d  of  Janu- 
ary, 1789,  of  the  land  he  had  purchased.  That  the  said  certificate 
was  caveated,  and  an  order  passed  to  correct  it.  That  different 
caveats  were  entered  against  a  patent  issuing  for  the  said  land,  and 
that  the  Chancellor,  as  Judge  of  the  land  office,  made  different 
orders,  until  the  20th  of  December,  1797,  when  a  patent  issued  to 
the  lessor  of  the  plaintiff,  as  appears  by  the  said  certificate  of  the 
22d  of  January,  1789.  For  the  orders  and  entries  made  thereon, 
-and  the  several  certificates  and  orders  made  afterwards,  and  for  the 
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patent,  see  West^a  Lessee  vs.  Hughes,  ante  7,  before  referred  to.  The- 
plaintiff  then,  to  prove  the  trae  beginning  of  The  Hills  of  Poverty^ 
produced  and  swore  to  the  jory,  Eobert  Amos,  who  deposed  that  in 
the  year  1771, 1772,  or  1773,  he  happened  in  company  with  the  said 
Abraham  Jarrett  at  the  house  of  Benjamin  Eichardson,  now  de- 
ceased, when  being  asked  where  the  beginning  of  Jarrett's  survey 
called  The  Hills  of  Poverty  was,  Benjamin  Eichardson,  pointing 
with  his  hand  said,  ^^  it  is  over  there  on  the  back  of  my  plantation, 
and  between  it  and  Indian  Will's  Cabin  Branch;"  that  the  said 
Abraham  Jarrett  then  observed  to  the  said  Amos,  that  he,  Jarrett, 
mg^g^  would  go  and  shew  him,  Amos,  where  the  •  beginning  was; 
^"^  that  they,  Jarrett  and  Amos,  and  no  other  person  with  them, 
rode  in  the  direction  to  which  Eichardson  had  pointed,  when  Jarrett 
took  Amos  to  several  marked  oaks,  which  he  Jarrett  told  Amos  was 
the  beginning  of  his  survey  called  The  Hills  of  Poverty.  That  the 
trees  were  at  that  time  newly  marked,  and-  were  marked  as  boun- 
daries usually  are,  and  stood  on  the  east  side  of  Indian  Will's  Cabin 
Branch,  about  a  quarter  of  a  mile,  perhaps  something  less,  from  the 
branch,  and  between  it  and  Eichardson's  then  plantation.  Amos 
further  proved  that  no  other  person  ever  showed  him  the  said  begin- 
ning, except  as  above  stated,  and  that  he  hath  no  other  knowledge 
of  it.  He  also  deposed,  that  on  the  morning  of  the  day  on  which 
he  derived  the  said  information  from  Eichardson  and  Jarrett,  and 
before  Eichardson  pointed  out  and  showed  in  what  direction  the 
said  beginning  waS;  as  above  stated,  both  Eichardson  and  Jarrett 
informed  him,  Amos,  that  he  Eichardson  was  interested  in  the 
survey  called  The  Hills  of  Poverty,  and  was  to  have  part  of  the 
land  included  in  the  said  survey.  Amos  further  proved,  that  he 
was  present  when  the  said  Jarrett  contracted  with  Eobert  Eden, 
Esquire,  the  Gk>vemor  of  the  then  Province  of  Maryland,  for  the 
land  mentioned  in  the  said  survey,  that  by  the  contract  Jarrett  was 
to  be  the  purchaser  of  the  lands,  and  that  he  was  to  have  the  same 
at  a  price  not  exceeding  £10  sterling  money  per  100  acres,  but  that 
it  was  stipulated  by  the  Governor  that  the  contract  should  not  be 
entered  on  the  books,  or  made  public,  lest  it  should  injure  the  sale 
of  the  other  reserved  lands  in  that  neighborhood.  He  further 
deposed,  that  at  the  place  so  shown  to  him  by  Jarrett  as  the  begin- 
ning of  The  Hills  of  Poverty,  there  is,  at  this  time,  no  tree,  the 
land  being  cleared  and  in  cultivation,  but  that  the  trees  so  shown 
by  Jarrett  did  stand,  when  so  shown,  at  the  place  designated,  on 
the  plots  in  this  cause,  by  the  plaintiff. 

HoUingswarihy  for  the  defendant,  then  prayed  the  Court  to  direct 
the  jury,  that  the  evidence  so  given  by  the  said  Amos,  of  informa- 
tion by  him  derived  from  the  said  Eichardson  and  Jarrett,  was 
whoUy  incompetent  •  in  law,  as  proceeding  from  interested 
^"  •  persons,  and  ought  to  be  whoUy  disregarded  by  the  juiy^ 
He  cited  the  case  of  Colston  vs.  NicolSj  ante  105. 
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Chase,  Gh.  J.  It  appears  that  the  father  of  the  lessor  of  the 
j»laiDtiff  had  a  right  of  pre-emption  in  the  tract  of  land  called  The 
Hilb  of  Poverty,  under  the  Lord  Proprietary,  which  the  State  after- 
ward recognized.  That  he  and  Bichardson  both  declared  to  the 
witness,  that  they  were  interested  in  the  land,  and  declared  each 
other  interested  at  the  time.  The  evidence  as  being  derived  from 
them  is  not  proper  to  go  the  jnry. 

In  the  case  of  Colston  vs.  NicolSy  decided  in  this  Court  on  the 
Eastern  Shore,  the  witness  declared  he  was  not  interested  at  the 
time  of  the  fact,  but  had  become  so  since.  This  Court  decided  that 
his  declarations  of  interest  should  not  deprive  the  party  of  his  right 
to  his  evidence;  but  this  decision  was  overruled  by  the  Court  of 
Appeals.  Verdict  far  the  defendant 


GENEEAL  COUET,  MAY  TERM,  1804. 
Mitchell  et  al.  Lessee  vs.  Gover. 

Where  the  plaintiff  in  an  action  of  ejectment  declares  for  a  whole  tract  of 
land,  and  makes  title  to  a  part  only,  it  is  sufficient  to  locate  sach  part 
on  the  plots,  if  there  is  no  controversy  about  the  location  of  the  whole, 
and  he  may,  on  such  partial  location,  read  the  patent  in  evidence,  (a) 

The  declaration  in  ejectment  being  for  a  tract  of  land  called  Rupalta,  and 
the  title  being  for  one  called  Repalta  is  no  variance,  if  it  be  proved  to  be 
the  same  land,  (b) 

It  seems,  that  where  the  lessors  of  the  plaintiff  in  ejectment  claimed  as 
heirs  at  law  under  the  Act  of  1786,  ch.  45,  to  direct  descents,  it  is  suffi* 
dent  to  count  on  a  joint  demise  by  all  of  them. 

Ejectment  for  a  tract  of  land  called  Bupalta,  lying  in  Harford 
County.  The  declaration  contained  a  joint  demise  by  the  whole  of 
the  lessors  for  the  whole  tract,  and  also  separate  demises  by  each  of 
the  lessors  for  the  whole  tract.  The  defendant  took  defence  on  war- 
rant, and  plots  were  returned,  by  which  it  appeared  that  the  defend- 
ant took  defence  for  all  the  land  located  by  the  plaintiff  as  his  pre- 
tensions. 

1.  The  plaintiff  produced  and  read  in  evidence,  a  grant  of  the 
tract  of  land  called  Bupalta  to  Henry  Stockett,  on  the  27th  of  June^ 
1661.  The  Bent  Boll  entries,  shewing  that  Bagby  and  wife  on  the 
3l8t  of  August,  1719,  conveyed  150  acres,  part  of  the  said  tract,  to 
Samuel  Gover.  The  will  of  Samuel  Gover,  dated  the  10th  of  Novem- 
ber, 1743,  devising  two  tracts  of  land  to  his  sons  Samuel  and  Philip, 


(a)  See  Eev.  Code,  Art.  64,  sees.  19,  24;  Act  of  1882,  c.  872. 

(6)  Under  Rev.  Oxle,  Art.  64,  s.  27,  it  is  no  longer  necessary  to  state  the 
name  by  which  lands  may  have  been  patented,  but  the  same  may  be  described 
by  abuttals,  course  and  distance,  by  any  name  it  may  have  acquired  by 
reputation,  or  by  any  other  description  certain  enough  to  identify  the  same. 
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R^fi  and  the  heirs  •  of  their  body,  and  to  the  survivor.  His  son 
oUc>  Samuel  to  take  his  choice  of  said  tracts.  That  Samuel  elected 
to  take  the  other  tract,  and  Philip  took  Bupalta.  The  Debt  Book 
entries  from  1752  to  1768,  shewing  that  150  acres  of  the  land  called 
Eupalta,  had  been  charged  to  Philip  Gover,  and  that  Philip  Gover  died 
in  possession  of  those  loO  acres.  He  also  offered  a  deed  of  mortgage 
of  said  land  from  Samuel  Gover  to  James  Mitchell,  the  father  of  the 
lessors  of  the  plaintiff,  dated  the  9th  of  March,  1795,  aud  further 
proved,  that  James  Mitchell  died  in  1795,  leaving  the  lessors  of  the 
plaintiff  his  heirs  at  law. 

Martifij  (Attorney-General,)  and  Hollingsworth,  for  the  defendant, 
objected  t^o  the  reading  the  grant  in  evidence,  because  the  plaintiff 
had  brought  his  ejectment  for  the  whole  tract,  and  had  only  made 
title  to  150  acres,  part  of  the  tract,  and  had  only  located  on  the  plots 
in  the  cause  the  part  for  which  he  had  made  title.  If  an  ejectment 
is  brought  for  the  whole  tract,  the  plaintiff  claiming  title  to  a  part 
only,  he  must  not  only  locate  on  the  plots  the  part  he  claims,  bat 
also  the  whole  tract.  On  the  plots  now  before  the  Court,  part  of  a 
tract  of  land  only  is  located,  and  it  does  not  appear  that  it  is  a  part 
of  Bupalta. 

Key^  for  the  plaintiff.  The  defence  which  the  defendant  has  taken 
on  the  plots  is  an  admission  that  the  part  of  the  tract  located  is  a 
part  of  Eupalta.  Where  an  ejectment  is  brought  for  the  whole  tract, 
there  can  be  no  doubt  that  less  than  the  whole  may  be  recovered— 
but  more  than  the  ejectment  is  brought  for  cannot.  The  defendant, 
by  contesting  the  location,  might  have  compelled  the  plaintiff  to 
locate  the  whole  tract;  not  having  done  so,  there  could  be  no 
necessity  for  incurring  an  unnecessary  expense  by  locating  that 
which  was  rendered  unimportant  in  the  decision  of  the  question 
between  the  parties.  The  location  therefore  which  the  plaintiff  has 
made  must  be  considered  correct,  not  having  been  denied  by  the 
defendant. 

We  admit  that  there  is  no  location  of  the  whole  tract  on  the  plots, 

^  and  that  no  evidence  of  a  •  deed  can  be  given  unless  it  is 
^**'  located.  Thje  deed  offered  in  evidence  by  the  plaintiff  is 
located.  It  is  for  a  moiety  of  the  tract,  and  a  moiety  is  located. 
We  have  shewn  title  in  Gover,  and  then  locate  his  possession.  He 
cited  Carroll  vs.  Noncood^  ante  100,  167. 

Martin^  (Attorney-General,)  in  reply.  If  a  deed  cannot  be  given 
in  evidence  unless  it  is  located,  how  can  a  grant  be  read  unless  it  is 
located?  The  same  rule  prevails  with  respect  to  the  location  of 
grants  as  to  deeds ;  and  no  grant  can  be  read  in  evidence  unless  it  be 
located.  In  the  case  of  the  ejectment  for  a  church  in  Frederick- 
Town,  (Winemiller  and  others,)  it  was  necessary  not  only  to  locate 
the  lot  on  which  the  church  stood,  but  also  the  whole  tract.  So  in 
oase  an  ejectment  is  brought  for  a  lot  in  Baltimore,  the  whole  of 
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Cole's  Harbor  must  be  located,  unless  by  agreement  the  location  of 
the  whole  is  dispensed  with.  But  here  the  defendant,  for  aught 
that  appears,  may  be  in  possession  of  the  other  moiety  of  the  tract 
for  which  the  ejectment  is  brought. 

Chase,  Ch.  J.  The  Court  do  not  recollect  any  case  in  which  this 
question  has  been  decided.  The  use  of  plots  is  to  ascertain  the 
thing  in  controversy — But  in  this  case  there  is  no  question  about 
location,  as  the  part  located  by  the  plaintiff  is  admitted  by  the  de- 
fendant. If  there  had  been  a  counter-location,  then  it  would  have 
been  necessary  for  the  plaintiff  to  locate  the  whole  tract.  The  Court 
are  of  opinion,  that  as  there  is  no  ex)ntroversy  about  the  location  of 
the  land  for  which  the  ejectment  is  brought,  the  defendant  having 
taken  defence  for  the  land  claimed  by  the  plaintiff,  it  was  not  neces- 
sary for  the  plaintiff  to  have  located  the  patent  on  the  plots,  although 
it  is  incumbent  on  the  plaintiff  to  produce  the  patent  in  evidence  to 
«hew  the  land  had.  been  granted  by  the  Proprietary. 

2.  HoUingatcorth,  The  grant  produced  is  for  a  tract  of  land  called 
Eupalta.  The  declaration  is  for  Eupalta,  and  the  deed  offered  in 
evidence  is  lor  Eepalta.  The  allegata  and  probcUa  not  agreeing,  the 
plaintiff'  cannot  recover. 

•  Key^  In  the  case  of  Carroll  vs.  Norwood^  4  Harr.  &  --  - 
McUen.  287,  the  declaration  was  for  Enlargement,  and  the  ^** 
patent  produced  was  for  The  Enlargement,  and  it  was  decided  to  be 
no  variance.  There  is  &  mere  mistake  in  spelling  the  name.  The 
gentleman  last  up  entertained  us  the  other  day  with  a  friend  of  his 
spelling  the  word  "usage,"  yowziUh^  and  "Jacob,"  Gikup.  Suppose, 
ibr  argument  sake,  his  friend  had  by  deed  granted  to  his  son  Oikupj 
a  tract  of  land  called  Pat  Yowzitchy  and  an  ejectment  was  brought 
in.  the  name  of  the  son  Jacob  for  the  land  called  Bad  Usage,  by  its 
patented  name — How  would  thd  Court  decide? 

Chase,  Ch.  J.  The  Court  are  of  opinion  that  there  is  no  variance 
between  the  name  of  the  land  mentioned  in  the  grant,  and  that 
mentioned  in  the  deed,  so  as  to  prevent  the  plaintiff  from  recovering. 

3.  Hollingsworth.  It  is  stated  that  James  Mitchell  died  in  1795, 
leaving  the.  lessor^  of  the  plaintiff  his  heirs  at  law.  The  declaration 
estates  the  demise  in  two  ways,  one  a  joint  demise  by  all  the  children, 
and  the  other  a  separate  demise  by  each  for  the  whole  tract.  The 
plaintiff  cannot  recover  under  the  first  demise — ^nor  can  he  recover 
under  the  second.  The  demise  should  have  been  by  each  of  the 
lessors  for  one-seventh.  The  Act  of  178G,  regulating  descents,  vests 
in  each  of  the  heirs  one-seventh  part  of  the  land,  and  not  an  estate 
in  coparcenary. 
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Key  and  JohnaoHj  contra.  The  first  coant  is  the  proper  one  under 
the  Act  of  1786.  Tenants  in  common  are  not  known  to  exist  by 
descent.  Coparceners  do.  The  first  count  is  analogous  to  a  demise 
made  by  coparC/Cners.  Although  it  is  not  in  proof  that  the  whole  of 
the  lessors  are  the  heirs,  yet  sundry  of  them  are  proved  to  be  the 
^^  heirs.  The  others  may  not  exist.  The  demise  is  *  to  a  ficti- 
^*'*  tious  person,  and  he  is  to  recover.  His  lease  is  not  invalidated, 
because  it  may  happen  that  some  one  of  the  persons  who  had  demised 
had  no  right.  The  estate  which  descends  to  heira  under  the  Act  of 
1786,  is  a  nondescript  estate.  It  is  not  analogous  to  any  estate  in 
England.  Tt  is  not  a  joint  tenancy,  nor  a  tenancy  in  common. 
Daughters  are  parceners  at  common  law ;  they  take  by  descent;  and 
and  so  in  this  case  do  the  lessors  of  the  plaintiff  under  the  Act  of 
1786.  There  is  no  survivorship  among  coparceners,  nor  is  there  any 
under  the  Act  of  1786.  The  plaintiff  in  this  case  may  recover  on 
the  first  count.  It  is  a  statute  parcenary,  not  known  to  the  common 
law,  but  regulated  by  Act  of  Assembly. 

The  counsel  tor  the  plaintiff  moved  for  leave  to  amend,  which  the 
Court  granted,  and  the  cause  was  continued. 

It  does  not  appear  that  a  new  declaration  was  filed.  But  the 
plots  were  amended  by  the  plaintiffs  locating  the  whole  tract  in 
addition  to  his  location  of  the  particular  part  he  claimed. 

The  defendant  at  May  Term,  1805,  confessed  a  judgment  for  po6> 
session  and  costs. 
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Hawicins  et  al.  Lessee  vs.  Bubbess  et  al. 

The  omission  of  the  words  ^*  ill  usage,  ^^  in  the  certificate  of  the  acknowledge 
ment  made  by  &feme  covert  grantor,  invalidates  the  deed,  notwithstand- 
ing it  was  stated  that  she  made  the  acknowledgment  '^  of  her  own  free 
will,  and  not  through  any  threats  of  her  said  husband,  or  fear  of  his 
displeasure/^  (a) 

A  common  recovery  suffered  before  the  Act  of  Nov.  1766,  ch.  21,  which  was 
defective  for  the  want  of  a  good  tenant  to  the  precipe,  was  remedied  by 
that  Act,  if  any  of  the  parties  was  a  tenant  of  the  freehold;  and  the 
execution  of  a  lease  for  a  year  by  the  tenant  of  the  freehold  with  a 
view  to  the  suffering  such  recovery,  does  not  incapacitate  the  lessor 
from  being  considered  as  the  actual  tenant  of  the  freehold  within  the 
meaning  of  the  proviso  in  the  said  Act  of  1766. 

Where  there  was  sufficient  evidence  for  the  jury  to  presume  that  the  lands 
mentioned  in  a  deed  to  lead  the  uses  for  suffering  a  common  recovery 
and  the  lands  mentioned  in  the  said  recovery  were  the  same;  and  that 
a  resurvey  made  of  certain  tracts  of  land  contained  no  more  land  than 
was  included  in  the  original  surveys. 


(a)  See  Webster  vs.  HaU,  2  H.  &  McH.  14,  note. 
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Ejectment  on  a  joint  demise,  and  on  separate  demises,  for  three 
undivided  fonrth  parts  (the  whole  to  be  divided  into  four  equal 
parts,)  of  a  tract  or  parcel  of  plantable  land  called  Ti-ent  Neck,  lying 
in  Saint  Mary's  County,  containing  2,354  acres.  The  defendants 
took  general  defence,  and  issue  was  joined. 

1.  The  plaintiff  offered  in  evidence  to  the  jury  a  patent  of  con- 
firmation for  the  tract  of  land  called  Trent  Neck,  the  land  in  the 
declaration  of  ejectment  mentioned,  (though  without  name  in  the 
patent,)  containing  2,354  acres,  bearing  date  the  10th  of  Septem- 
ber, 1716,  granted  to  Thomas  Trueman  Greenfield,  on  a  resurvey 
made  of  six  tracts  of  land,  viz.  Trent  Neck,  600  acres;  Wedge,  75 
acres;  Refuse,  140  acres;  Blackland,  175  acres;  Suenton,  100  acres^ 
and  The  Inclosure,  110  acres,  on  the  10th  July,  1705.    Also  the  will 
of  the  said  Thoma3  Trueman  Greenfield  the  patentee,  dated  the  3d 
of  February,  1730,  whereby  he  devised  to  his  eldest  son  Thomas 
Tmeman  Greenfield,  and  the  heirs  of  his  body,  all  that  the  said 
tract  of  land  called  Trent  Neck,  containing  2,354  acres,  provided 
he  conform  to  the  said  will,  and  his  mother's  desire  touching  the 
land  which  descended  to  her  by  the  death  of  her  brother  Kenehn 
Cheseldyne;  but  in  case  his  said  son  Thomas,  or  any  of  his  descen- 
dants thereafter,  should  molest,  sue  for  and  recover,  the  lands  which 
descended  to  his  mother,  to  the  detriment  of  his  son  Kenelm,  or  his 
descendants,  it  was  then  his  will  that  his  son  Kenelm,  and  the  heirs 
of  his  body,  should  be  immediately  vested  in  a  good  and  sure  estate 
in  fee  tail,  as  expressed  and  intended,  to  his  son  Thomas,  of,  in  and 
to  all  the  surplu>i  land  which  upon  resurvey  was  found  in  those 
tracts  mentioned  in  the  patent  of  confirmation  called  Trent  Neck, 
and  that  his  son  Thomas  should  take  no  benefit,  either  by  himself 
or  the  heirs  of  his  body  for  ever,  of  the  said  will,  &c.  and  in  case 
of  failure  of  heirs  of  the  body  of  his  son  Thomas,  then  the  lands 
devised  to  him  should  descend  *  to  his  son  Kenelm,  and  the    m^M 
heffs  of  his  body,  &c.    He  further  gave  in  evidence,  that  the  ^1* 
said  T.  T.  Greenfield,  the  testator,  died  on  the  10th  of  February,  1733, 
leaving  six  sons  and  two  daughters,  all  named  in  the  said  will,  of 
which  sons  Thomas,  the  devisee,  was  the  eldest  and  heir  at  law  to 
the  testator,  and  Kenelm  Trueman  Greenfield  the  devisee,  in  the 
same  will  named,  was  second  son  to  the  said  testator.     That  the 
land  in  the  will  called  Trent  Neck  is  the  same  land  in  the  declara- 
tion and  in  the  said  patent  of  confirmation  mentioned.    That  T.  T. 
Greenfield,  (the  son,)  died  without  issue,  and  the  said  Kenelm  sur- 
vived him  and  entered  upon  the  premises,  and  on  the  21st  day  of 
March,  1749,  duly  executed  a  lease  to  a  certain  Bobert  Swann,  ^^for 
all  those  several  tracts  or  parcels  of  land  called  Trent  Neck,  con- 
taining 600  acres;  Wedge,  75  acres;  Itefuse,  140  acres;  Blackland, 
175  acres;  Suenton,  100  acres;  and  The  Inclosure,  110  acres;  all 
which  said  several  tracts  of  land  were  reduced  into  one  entire  tract, 
by  patent  of  confijmation  granted  to  Thomas  T.  Greenfield  the  10th 
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of  September,  1716,  and  called  Trent  Neck,  and  containing  2,354 
acres  of  land,  lying  in  Saint  Mary's  Coimty,"  &c.    "To  have  and 
to  hold  ail  and  singnlar  the  said  premises,  with  the  appurtenances, 
unto  the  said  Eobert  Swann,  his  executors,  &c.  from  the  day  next 
before  the  day  of  the  date  of  these  presents,  for  and  during,  and 
unto  the  full  end  and  term  of  one  whole  year  from  thence,"  &c.  "  to 
the  end  and  purpose  that  the  said  Robert  Swann  may  be  in  the 
actual  possession  of  all  and  singular  the  said  bargained  and  sold 
land  and  premises,  with,"  &c.  "  and  may  by  force  and  virtue  of  the 
statute  for  transfering  uses  into  possession,"  &c.  "be  enabled  to 
take  a  grant  and  release  of  the  reversion  and  inheritance  of  all  and 
singular  the  said  land  and  premises  with,"  &c.  "to  him  and  his 
heirs,  to  such  uses  and  purposes  as  shall  be  thereby  declared."    That 
afterwards,  on  the  22d  of  March,  1749,  the  said  Kenelm  and  Robert 
Swann,  and  a  certain  John  Estep,  did  duly  sign,  seal  and  deliver, 
and  which  was  duly  acknowledged  and  recorded,  a  certain  deed  of 
release  in  tripartite,  made  between  *  the  said  Kenelm  of  the 
^*^   first  part,  the  said  John  Estep  of  the  second  part,  and  the 
said  Robert  Swann,  of  the  third  part,  ibr  the  docking,  barring  and 
extinguishing,  all  estates  tail,  and  all  reversions  and  remainders 
thereon  expectant  or  depending,  of  and  in  the  lands,  tenements 
and  hereditaments,  viz.  Trent  Neck,  600  acres;  The  Wedge  75  acres; 
The  Refuse,  140  acres;  Blackland,  175  acres;  Suenton,  100  acres;  and 
The  Inclosure,  110  acres;  all  which  several  tracts  of  land  were  reduced 
into  one  entire  tract  by  patent  of  confirmation  granted  unto  Thomas 
Trueman  Greenfield,  on  the  10th  of  September,  1716,  and  called  Trent 
Neck,  containing  2,354  acres,  &c.    "  To  have  and  to  hold  all  and  sing- 
ular the  said  lands  and  tenements,  hereditaments  and  premises,  hereby 
granted  and  released,  or  mentioned  or  intended  to  be  granted  and 
released  with  their  and  every  of  their  appurtenances,  unto  the  said 
John  Estep,  his  heirs  and  assigns,  to  and  for  the  use  and  behoof  of  him 
the  said  Robert  Swann,  his  heirs  and  assigns,  for  ever,  to  the  intent 
and  purpose  that  he  the  said  Robert  Swann,  may  be  pedect  tenant 
of  the  freehold  of  the  said  premises,  that  a  common  recovery  may 
be  had  and  suSered  against  him  in  such  manner  as  is  hereinafter 
mentioned;  and  for  that  purpose  it  is  covenanted,  &c.  that  betbre 
the  end  of  the  next  April  Term,  or  some  other  ensuing  term,  &c. 
the  said  Kenelm  Tnieman  Greenfield,  one  or  more  writ  or  writs  of 
entry  sur  disseisin  en  la  postj  shall  and  may  be  brought,  &c.  ont  of 
his  Lordship's  High  Court  of  Chancery,  retuniable,  &c.  in  the  name 
of  the  said  John  Estep  as  plaintiff  and  demandant,  against  the  said 
Robert  Swann  as  tenant,  whereby  the  said  John  Estep  shall  demand, 
against  the  said  Robert  Swann,  the  said  lands,  &c.  to  which  said 
writ  the  said  Robert  Swann  shall  appear,  &c.  and  shall  vouch  to 
warrant  the  same  premises  to  the  said  Kenelm  Trueman  Greenfield, 
who  shall  appear,"  &c.  in  the  usual  form  of  deeds  leading  uses,  &c 
to  the  proper  use  and  behoof  of  the  said  K.  T.  Greenfield,  &c.    l%e 
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plaintiff  also  offered  in  evidence  a  record  of  a  common  recovery  suf- 
fered in  the  Provincial  Court  •  at  April  Term,  1750,  pursuant  -^^ 
to  the  said  deed,  leading  the  uses,  &c.  in  the  name  of  the  said  ^-^^ 
John  Estep  as  demandant,  against  the  said  liobert  Swann  tenant^ 
and  Kenelm  Trueman  Greenfield,  vouchee,  &c.  in  the  usual  form, 
for  ^^one  tract  of  plan  table  land,  lying  and  being  in  St.  Mary's 
County,  called  Trent  Neck,  containing  2,354  acres,  with  the  appur- 
tenances," &c.  And  also  a  record  of  a  writ  of  seisin,  executed  pur- 
suant to  the  said  recovery  on  the  15th  of  August,  1750.  He  further 
gave  evideuce  that  the  said  K.  T.  Greenfield,  died  possessed  of  the 
said  land  on  the  10th  of  June,  1705,  leaving  two  daughters,  his  only 
children  and  heirs,  to  wit,  Margaret  and  Susanna.  That  the  said 
Margaret  intermarried  with  John  De  Butts,  and  the  said  Susanna 
intermarried  with  George  Eraser  Hawkins,  who  entered,  &c.  That 
Susanna  survived  her  husband,  and  died  intestate  on  the  1st  of 
April,  1790.  That  Margaret  also  survived  her  husband,  and  died 
intestate,  and  without  issue,  on  the  1st  of  June,  1798.  That  the 
said  George  F.  Hawkins,  and  Susanna  his  wife,  had  the  following 
children,  to  wit :  John  Trueman  Hawkins,  (the  eldest  son,)  George 
Eraser  Hawkins,  Margaret  Hawkins,  and  Susanna  Greenfield  Haw- 
kins. That  the  said  Margaret  intermarried  with  Nathaniel  Wash- 
ington, and  the  said  Susanna  intermarried  with  Henderson  Sim 
Butler,  before  this  suit  was  brought ;  and  that  the  said  George  Eraser 
Hawkins,  Nathaniel  Washington,  and  Margaret  his  wife,  and  Hen- 
derson Sim  Butler,  and  Susanna  his  wife,  are  the  lessors  of  the  plain- 
tiff' in  this  suit. 

The  defendants  then  gave  in  evidence  to  the  jury,  that  the  said 
John  De  Butts,  and  Margaret  his  wife,  and  the  said  George  Eraser 
Hawkins,  and  Susanna  his  wife,  that  is,  the  children  of  Kenelm  the 
devisee,  on  the  29th  of  July,  1785,  executed  deeds  of  partition  of  the 
said  land  between  them.  And  on  the  saitie  day  the  said  George 
Eraser  Hawkins,  and  Susanna  his  wife,  executed  a  deed  of  bargain 
and  sale  to  John  Trueman  Hawkins,  their  son,  for  their  moiety  of 
the  said  tract  of  land  called  Trent  Neck,  for  which  the  ejectment 
was  brought;  which  said  last  mentioned  deed  was  *  acknow-  s-|iy 
lodged  as  follows,  to  wit :  "  On  the  29th  dajr  of  July,  1785,  came  **  • 
George  Eraser  Hawkins,  and  Susanna  Trueman  his  wife,  before  us, 
two  of  the  justices  of  the  peace  for  Saint  Mary's  County,  and  acknow- 
ledged the  within  instrument  of  writing  to  be  their  act  and  deed, 
and  the  land  and  premises  therein  mentioned  to  be  the  right  and 
estate  of  John  Trueman  Hawkins,  his  heirs  and  assigns,  for  ever, 
after  the  death  of  the  above  said  George  Eraser  Hawkins,  and 
Susanna  Trueman  his  wife.  And  the  said  Susanna  Trueman  being 
examined  privately  by  us  and  out  of  the  hearing  of  her  said  hus- 
band, acknowledged  that  she  did  the  same  of  her  own  fi'ee  will,  and 
not  through  any  threats  of  her  said  husband,  or  fear  of  his  dis- 
pleasure."    That  the  said  John  Trueman  Hawkins,  the  grantee 
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under  said  deed,  afterwards  entered  and  was  possessed  of  the  said 
land  so  conveyed  to  him,  and  was  seized  thereof  as  the  law  requires; 
and  being  so  seised  died  intestate,  leaving  one  son  John  Hawkins, 
his  heir  at  law,  an  infant  under  the  age  of  21  years ;  and  that  the 
defendants  in  this  cause  are  in  possession  of  the  said  land  for  which 
the  ejectment  is  brought,  under  and  in  virtue  of  the  title  of  the  said 
John  Hawkins. 

The  plaintiff  then  prayed  the  opinion  of  the  Court  and  their  direc- 
tion to  the  jury,  that  the  deed  aforesaid  executed  by  the  said  George 
Fraser  Hawkins,  and  Susanna  Trueman  his  wife,  to  the  said  John 
Trueman  Hawkins,  their  son,  was  insufficient  and  inoperative  to 
convey  a  fee  simple  in  the  land  in  the  said  deed  mentioned  to  the 
said  John  Trueman  Hawkins. 

Masoriy  for  the  plaintiff,  read  the  Act  of  1715,  ch.  47,  s.  11,  to  shew 
that  material  and  essential  words  are  omitted  in  the  acknowledg- 
ment, viz.  "  ill  usage  by."  He  said,  the  Act  of  1715  contains  tech- 
nical expressions,  which  could  not  be  departed  from  without  fatal 
error  as  it  respects  femes  covert^  whose  right  it  intended  to  protect, 
and  that  the  Act  of  1797,  ch.  103,  in  remedying  defective  acknow- 
ledgments, saved  the  cases  of  femes  covert,  and  recognized  the  form 
prescribed  by  the  Act  of  1715. 

•  Johnsofij  in  reply,  said,  he  did  not  contend  that  the  acknow- 
^•■^  lodgment  ought  to  bar  the  feme  covert,  if  the  law  had  not  been 
substantially  complied  with.  But  he  stated,  that  in  the  instance  it  had 
been  substantially  complied  with.  The  rule  of  construction  adopted 
by  this  Court  in  the  case  of  Hoddy^s  Lessee  vs.  Harryman,  3  Harr.  dt 
McHen.  581,  that  the  grantor  should  acknowledge  the  instrument  to 
be  his  '^  act  and  deed,"  and  that  nothing  short  of  that  acknowledge- 
ment would  make  the  deed  vatid  so  as  to  pass  the  estate  intended  to 
be  conveyed,  was  reversed  by  the  Court  of  Appeals,  not  in  conse- 
quence of  the  Act  of  1797,  ch.  103,  but  wholly  independent  of 
that  Act. 

•  Chase,  Ch.  J.  It  is  not  for  the  Court  to  say  what  the 
9Z%3  words  of  the  law  ought  to  be — ^they  must  take  them  as  they 
are.  The  Court  think  the  acknowledgment  certified  is  defective, 
and  does  not  divest  the  estate  of  the  feme  covert,  who  was  in 
this  case  grantor.  They  think  the  words  "or  ill  usage  by,"  are  ma- 
terial; therefore,  the  Court  are  of  opinion,  and  so  direct  the 
jury,  that  the  acknowledgment  of  the  feme  covert  is  defective,  the 
words  "  ill  usage,"  not  being  inserted  in  the  certificate  of  the  justices 
who  took  the  said  acknowledgment ;  and  that  the  said  deed  is  inop- 
erative to  pass  and  transfer  her  interest  in  the  said  land.  The  de- 
fendants excepted. 

2.  The  defendants  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  notwithstanding  the  said  deeds  of  leaae 
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and  release  preparatory  to  the  execution  of  the  said  common  re- 
covery, and  notwithstanding  the  said  recovery,  the  estate  tail 
created  hy  the  will  of  the  said  Thomas  Tmeman  Greenfield  remained 
in  foil  force.  And  further,  that  if  the  said  recovery  was  sufficient  to 
dock  the  said  entail,  the  plaintiff  was  only  entitled  to  recover  three- 
foorthsof  the  land  actually  contained  within  the  true  location  of  the 
said  original  tracts,  which  were  resun'eyed  into  the  survey  on  which 
the  said  patent  was  granted. 

Martiuy  (Attorney-Greneral,)  for  the  defendants.    Kenelm  T.  Green- 
field, about  to  dock  the  estate  tail  in  Trent  Neck,  by  double  vouchee, 
by  way  of  a  common  i-ecovery,  on  the  21st  March,  1749,  executed  to 
Eobert  Swann  a  lease  for  a  year  for  several  tracts  of  land  upon  which 
a  resmvey  had  been  made,  and  called  Trent  Neck,  in  order  to  take  a 
release  to  certain  uses  and  purposes.     To  make  a  tenant  of  the 
precipe,  a  deed  of  •  release  was  executed  on  the  day  following ; 
an  indenture  tripartite — Kenelm  T.  Greenfield  of  the  first  part,   ^^^ 
John  Estep  of  the  second  part,  and  Bobert  Swann  of  the  third  part, 
for  the  same  lands  mentioned  in  the  lease — '^to  have  and  to  hold  all 
and  singular  the  said  lands  and  tenements,"  &c. ''  unto  the  said  John 
Bstep,  his  heirs  and  assigns,"  &c.    To  the  intent  that  a  common  re- 
eovery  by  Estep  against  Swann  should  be  had  and  suffered  in  the 
then  Provincial  Court.    The  habendum  is  to  Estep,  and  one  of  the 
questions  is,  whether  Swann  is  made  a  tenant  of  the  precipe  by  the 
deed?    The  common  recovery  is  defective  for  want  of  actual  free- 
hold in  the  possession  of  a  tenant  to  the  precipe.    The  Act  of  Kov. 
1766,  ch.  21,  entitled,  "  An  Act  to  aid  defective  common  recoveries," 
does  not  cure  this  defect.    K.  T.  Greenfield  was  not  actual  tenant  of 
the  freehold  which  is  distinguishable  from  the  legal  tenant;  for  there 
ooald  be  no  actual  tenant  of  the  freehold  in  a  person  who  had  not 
the  possession  of  the  land  itself. 

Key,  contra.  The  common  recovery,  notwithstanding  there  is  no 
tenant  of  the  freehold,  is  good.  The  recovery  was  suffered  in  1760, 
and  the  Act  of  Nov.  1766,  ch.  21,  was  passed  to  aid  any  defects 
which  may  have  occurred  in  the  suffering  of  common  recoveries.  It 
provides  *'that  all  common  recoveries  heretx)fore  suffered  in  the  Pro- 
vincial Court,  by  consent  and  agreement  of  the  parties  thereto,  shall 
be  good  and  available  in  law  to  all  intents  and  purposes  whatsoever, 
to  dock  and  cut  off  any  estate  tail  in  any  of  the  parties  thereto,  and 
bar  the  issue  in  tail,  who  can.  could,  or  might  claim  as  heirs  of  the 
body  or  bodies  of  any  of  the  parties  thereto,  and  also  to  bar  those 
in  reversion  or  remainder,  who  can,  could  or  might  claim  in  default 
of  issue  of  the  body  or  bodies  of  any  of  the  parties  to  such  recov- 
eries, in  the  same  manner  as  if  such  recoveries  had  been  legally  and 
formally  suffered  and  executed,  notwithstanding  the  tenant  to  the 
writ  in  any  such  recovery  was  not  tenant  to  the  freehold  at  the  time 
of  judgment  rendered,  or  any  other  defect  in  drawing,  suffering  or 
21  1  H.  &  J. 
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S09  executing  any  of  the  said  recoveries 5  •  provided  that  some 
^^^  one  or  more  of  the  parties  to  such  recovery,  at  the  time  of 
such  jud^^ent,  was  actual  tenant  of  the  freehold  in  the  manors, 
lands,  &c.  recovered,  and  the  persons,  or  some  of  them,  joining  in 
such  recovery,  had  a  sufficient  estate  and  power  to  sufi'er  the  same." 
This  Act  clea4y  takes  in  the  present  case,  and  aids  any  defect  which 
may  be  in  the  proceedings.  The  lease,  release  and  recovery,  are  all 
to  be  taken  together  as  one  act.  The  parties  to  the  proceedings  had 
a  sufficient  estate  and  power  to  suffer  the  recovery.  But  the  deed  is 
good  independent  of  the  Act  of  Assembly,  as  may  be  shown  by  the 
authorities.  The  habendum  in  the  deed  does  not  control  the  premises. 
The  freehold  is  not  in  abeyance  by  a  lease  for  a  year.  The  fee  and 
freehold  are  in  the  person  who  executes  the  lease  for  a  year.  The 
lease  for  a  year  does  not  take  away  the  freehold  from  the  lessor.  2 
Blk.  Com. 

Chase,  Ch.  J.  The  Court  are  satisfied  that  the  Act  of  November, 
1766,  ch.  21,  embraces  the  case  before  the  Court,  and  unless  this  re- 
covery is  aided  by  that  Act,  no  recovery  has  been  aided  by  it.  A 
common  recovery  is  a  mode  of  conveyance.  The  deeds  of  lease,  re- 
lease and  common  recovery,  are  all  to  be  considered  as  one  act.  The 
intention  of  the  parties  was  to  create  a  tenant  to  the  freehold;  but 
the  deed  *  being  inartificially  drawn,  did  not  do  so.  Supposing 
^'••'  the  objection  to  the  deed  to  be  good,  the  freehold  rested  in  K. 
T.  Greenfield,  who  was  a  party  to  the  conveyance,  and  unless  a  case 
like  this  is  provided  for,  the  Act  is  nugatory. 

The  Court  are  of  opinion  that  the  common  recovery  in  this  ease  is 
good  and  available  in  law  to  dock  the  estate  tail  created  by  the  will 
of  Thomas  Trueman  Greenfield.    The  defendants  excepted. 

3.  Martin^  (Attorney-General,)  for  the  defendants.  The  next 
question  is,  whether  Trent  !Neck,  the  original,  or  Trent  !Neck,  the 
resurvey,  is  conveyed  by  the  deeds  of  lease  and  release,  and  common 
recovery!  The  ejectment  is  brought  for  different  land  than  that 
mentioned  in  the  common  recovery;  and  the  plaintiff  can  only 
recover  three-fourths  of  the  land  for  which  the  common  recovery  was 
suffered,  docking  the  estate  tail.    2  Burr.  1134. 

Masmiy  cmiira.  It  was  heretofore  the  practice  of  the  Land  Offi^^e  to 
permit  persons  to  take  up  land  by  natural  calls,  without  measuring 
the  distance,  by  which  more  land  was  taken  up  than  was  intended  to 
be  granted,  or  than  the  party  paid  for.  This  gave  rise  to  the  Lord 
Proprietary's  instructions  prohibiting  more  than  one  boundary  or 
call,  and  an  attempt  was  made  by  the  Proprietary  to  induce  persons 
holding  by  the  former  mode  to  resurvey  and  pay  for  the  surplus  land 
included  in  their  former  grant,  but  no  Court  had  ever  questioned  the 
grantee's  right  to  such  surplus  whether  heresurveyed  his  lands  or  not. 
The  case  of  Thomas  T.  Greenfield  was  thus  circumstanced,  as  may 
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be  8een  by  reading  of  the  grant,  and  no  land  is  included  in  the  grant 
of  eonfirmation  but  that  included  in  the  original  tracts  upon  which 
the  resnrvey  was  made,  being  the  same  lands  included  in  the  deeds 
of  lease  and  release.  The  lease  and  release  convey  the  tract  of  land 
called  Trent  Neck,  the  resurvey,  and  the  common  recovery  was 
suffered  for  Trent  Xeck,  containing  2,354  acres,  and  if  the  lease  and 
release  had  been  lost,  the  Act  of  Assembly  cured  the  defect;  there- 
fore the  recital  in  the  lease  is  out  of  the  question. 
^haaff  and  Key^  on  the  same  side. 

•  Chase,  Ch.  J.  The  Court  are  of  opinion,  that  there  is  suffi-  m^jg 
cient  e\idence  to  induce  the  jury  to  presume  that  the  lands  ^'•^ 
conveyed,  and  the  lands  in  the  common  recovery,  were  the  same,  and 
that  the  resurvey  contains  no  more  laud  than  the  original  tracts. 

The  defendants  excepted,  venlict  and  judgment  for  the  plaintiff. 
The  defendants  appealed  to  the  Court  of  Appeals.  But  the  case 
was  compromised,  and  the  appeal  was  dismissed  at  June  Term, 
1806. 


*  COUBT  OF  APPEALS,  JUNE  TERM,  1804.        525 

S.  XoEWOOD  r«.  E.  Norwood. 

Where  a  complainant  in  Chancery  had  obtained  a  decree  establishing  his 
right  to  the  profits  of  a  ferry — on  another  bill  for  subsequent  profits,  he 
referred  to  such  decree,  without  exhibiting  a  record  thereof,  and  obtained 
a  decree,  &c.  which  on  appeal  was  reversed,  although  the  defendant's 
answer  admitted  the  former  decree,  &c. 

Appeal  from  a  decree  of  the  Court  of  Chancery,  passed  in  favor 
of  the  complainant  in  that  Court.  The  bill  stated,  amongst  other 
things,  "that  a  bill  in  Chancery  was  heretofore  filed  in  this  Court 
by  your  orator  against  the  said  Samuel  Norwood,  and  by  decree  of 
the  Court  your  orator's  right  to  a  moiety  of  the  ferry  landing  and 
profits,  was  established  and  confirmed;  th«at  the  defendant  Samuel 
Norwood,  was  decreed  to  account  for  certain  profits,  and  an  account 
of  profits  was  stated  up  to  the  12th  of  April,  1799,  as  by  said  pro- 
ceedings on  record  in  the  High  Court  of  Chancery  will  appear ;  from 
which  decree  the  said  Samuel  hath  prosecuted  an  appeal  to  the  High 
Court  of  Appeals,  where  the  same  is  now  depending."  The  proceed- 
ings referred  were  not  exhibited  and  made  a  part  of  the  proceedings 
in  the  case. 

The  answer  of  the  defendant  "  admits  that  the  complainant  filed 
his  bill  in  this  Court  against  him,  and  that  he  obtained  a  decree  for 
a  moiety  of  the  profits  made  at  the  ferry  aforesaid ;  the  amount  of 
the  decree,  the  time  from  whence  the  profits  commenced,  and  when 
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they  were  closed  by  the  decree,  will  appear  by  the  decree  itself,  to- 
which  this  respondeot  prays  leave*  to  refer,  and  that  he  has  appealed 
from  the  decree  to  the  Court  of  Appeals."  From  the  decree  which 
the  Chancellor  passed  in  this  ca^e  in  favor  of  the  complainant,  the 
defendant  appealed  to  this  (^ourt. 

Harper  and  Johmmi,  for  the  appellant. 

Key  and  Ridgely^  for  the  appellee. 

The  Court  of  Appeals,  [Jones,  Potts  and  Dennis,  Judges,]  re- 
versed the  decree  of  the  Court  of  Chancery,  being  "of  opinion  that 
there  is  not  sufficient  evidence  contained  in  the  record  to  support 
the  Chancellor's  decree  against  the  appellant,  the  original  decree 
referred  to  in  the  bill  of  complaint  not  being  exhibited  and  making 
^^  no  part  of  the  evidence  in  the  Court  below."  •  Also  decreed, 
O4o  "  that  the  Chancellor  dismiss  the  said  bill  without  prejudice 
to  the  equity  of  the  complainant,  if  any,  and  without  costs." 


GENERAL  COURT,  OCTOBER  TERM,  1804. 
Standifobd  et  al.  vs.  Amoss. 

The  issue  or  increase  of  female  slaves,  bom  during  the  life  of  a  legatee  for 
life,  is  the  property  of  the  representatives  of  such  legatee,  (a) 

AppEAii  from  Harford  County  ( 'ourt  in  an  action  of  replevin  by 
the  appellants  against  the  appellee  for  the  following  slaves,  viz: 
Rachel,  Flora,  Joshua  and  Charles. 

The  question  decided  by  the  County  Court  arose  out  of  the  follow- 
ing bequest  in  the  will  of  William  Standiford,  dated  the  30th  of 
October,  1775,  viz:  *'Igive  and  bequeath  unto  my  beloved  wife 
Elizabeth,  one  negro  woman  named  Rachel,"  &c.  ^^for  and  during 
her  natural  life,  and  at  her  decease  to  be  equally  divided  between  her 
children,  and  which  are  now  alive." 

It  was  admitted  that  Rachel,  one  of  the  slaves  for  whom  this 
action  was  brought,  is  the  same  woman  mentioned  in  the  above 
bequest,  and  was  the  proi)erty  of  the  testator.  After  the  testator's 
death  his  widow  married  James  Amoss,  the  defendant,  and  she  is 
now  dead.  The  other  slaves  replevied  were  the  children  of  Rachel, 
born  during  the  life  of  Elizabeth  the  legatee  for  life,  and  after  her 
marriage  with  the  defendant.  The  plaintiffs  are  the  persons  to 
whom  the  testator  bequeathed  the  property  over,  after  the  death  of 
his  wife. 

The  question  was,  whether  the  issue  of  the  slave  named  Rachel^ 
bom  during  the  life  of  the  legatee  for  life,  and  after  her  marriage  with 

(a)  Approved  in  Hamilton  vs.  Cragg^  6  H.  &  J.  18.  See  SoniervQle  vs^ 
Johiison^  1  H.  &  McH.  195,  note. 
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the  defendant,  was  the  property  of  the  defendant  or  of  the  plain- 
tiff 

The  CoQQty  Court  gave  jndgment'for  the  defendant,  and  the  plain- 
tiff appealed  to  this  Coart. 

•  HoUingstcartft  and  Montgomery^  for  the  appellants.  John-  -  i^iy 
^  for  the  appeUee.  He  cited  1  P.  Wiw«.  502,  503;  2  Com.  ^^^ 
Dig.  268,  269 ;  2  AOc.  217 ;  Dep.  Com.  OuidCy  91,  and  two  cases  de- 
cided in  the!  Court  of  Chancery  in  this  State.    Hebb  vs.  Wilson,  and 

BeederYS. ;  also  Scott  vs.  Dobson,  1  Han\  ctir  McHen.  160;  and 

Somervell  vs.  Johnson,  1  Harr.  dt  McHen.  348. 

The  (Jeneral  Court  affirmed  the  judgment  of  the  County  Court. 


GBNBEAL  COURT,  OCTOBER  TERM,  1804. 
Cheney's  Lessee  vs.  Watktns. 

Although  a  deed  cazmot  operate  as  a  bargain  and  sale,  it  may*operate  as  a 
feoffment,  (there  being  words  ^'  give  and  grant,  ^')  if  livery  of  seisin  can 
be  proved,  and  there  may  be  oircumstanceB  from  which  livery  may  be 
presumed,  (a) 


(a)  In  Matthews  vs.  TTord,  10  G.  &  J.  448,  the  Court  said  that,  although 
the  Legislature  had  previously  made  livery  of  seisin  unnecessary,  when  the 
deed  wtis  enrolled,  yet  it  failed  to  make  any  provision  for  the  enrolment  of 
deeds  of  feoffment  until  1766.  Hence,  it  was  held,  in  the  case  in  the  text, 
ihat  a  deed  executed  in  1726  could  not  operate  as  a  deed  of  feoffment,  with- 
oat  proof  of  livery  of  seisin,  or  such  length  of  possession  as  would  give  rise 
to  a  presumption  of  livery  of  seisin.  Of.  CarroU  vs.  Norwood  y  ante^  m.  p. 
178.  By  Rev.  Code,  Art.  44,  s.  6,  neither  livery  of  seisin  nor  indenting 
ahaU  be  necessary  to  the  validity  of  any  deed.  Enrolment  takes  the  place 
of  livery  of  seisin.  Matthews  vs.  Ward^  supra.  A  deed  which  purports  to 
have  been  made  for  divers  good  and  valuable  considerations,  and  also  in 
consideration  of  the  sum  of  ten  dollars  to  the  grantor  in  hand  paid,  &c.  is 
legally  operative  as  a  deed  of  bargain  and  sale.  Maccubbin  vs.  CromweU^  7 
G.  &  J.  157.  A  deed  containing  appropriate  terms  and  professing  to  be  made 
upon  a  money  consideration,  although  the  amount  is  merely  nominal,  is  to 
he  regarded  as  a  deed  of  bargain  and  sale.  Brown  vs.  Renshaic,  57  Md.  75. 
The  effect  of  a  deed  of  bargain  and  sale  is,  ^^  that  the  vendor  becomes  seised 
to  the  use  of  the  purchaser  in  fee,  or  for  life,  or  for  years,  according  to  the 
limitations  contained  in  the  deed;  and  thereupon  the  statute  executes  the 
me,  and  invests  the  purchaser  with  the  legal  estate  accordingly.  Such  a 
conveyance  transferred  a  freehold  in  possession  without  livery,  a  reversion 
or  remainder  without  attornment,  and  an  estate  for  years  without  entry, 
which  were  all  respectively  necessary  to  the  perfect  creation  of  such  estates 
at  the  common  law."  Alexander''s  British  Statutes^  p.  299.  Of.  Paca  vs. 
Forwood,  2  H.  &  McH.  110;  Calvert  vs.  Eden,  Ibid,  176.  A  deed  will  be  con- 
stmed  as  a  feoffment  or  as  a  deed  of  bargain  and  sale  as  will  best  effectuate 
the  intention  of  the  parties.  Ware  vs.  Richardson,  3  Md.  505.  A  convey- 
ance by  way  of  feoffment  to  A.  and  his  heirs,  to  the  use  of  him  and  his  heirs, 
will  give  him  the  legal  estate.  Brown  vs.  Renshaw,  57  Md.  77.  By  Rev. 
"Code,  Art.  44,  s.  2,  all  deeds  conveying  real  estate  which  shall  contain  the 
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To  conBtitute  a  deed  of  bargain  and  sale  there  must  be  a  money  considera- 
tion, or  general  words  of  consideration  under  which  a  pecuniary  con- 
sideration may  be  averred — other  land  being  expressed  to  be  the  con- 
sideration is  not  sufficient. 

If  ^^  divers  good  causes  and  considerations  ^^  are  used  in  the  deed,  without 
mentioning  any  specific  consideration,  the  party  may  aver  what  the 
consideration  was:  and  if  money  be  averred  as  the  consideration,  it  will 
make  it  a  deed  of  bargain  and  sale,  (a) 

If  the  consideration  is  blood,  marriage,  or  natural  love  and  affection,  the 
deed  will  operate  as  a  covenant  to  stand  seised. 

If  a  deed  will  not  have  operation  in  one  way,  it  may  operate  in  some  other 
way. 

Neither  the  record  of  enrolment,  nor  a  copy  of  a  deed  not  directed  by  la^w 
to  be  enrolled,  can  be  admitted  in  evidence,  (b) 

The  record  of  a  will  not  legally  attested  by  three  witnesses,  is  not  legal  and 
admissible  evidence  to  prove  that  the  testator  claimed  the  land  therein 
devised,  and  was  in  possession  thereof,  claiming  title  to  the  same,  (c) 

From  great  length  of  })os8ession  of  the  land,  the  payment  of  taxes,  &c.  the 
jury  may  presume  a  conveyance  from  the  patentee,  &c.  (d) 

ExBGTMENT  fop  a  tract  of  land  called  Cheney's  Hazard^  lying  in 
Anne  Arundel  County.  The  defendant  took  defence  on  warrant, 
and  plots  were  returned.    General  issue  pleaded  and  issue  joined. 

1.  The  plaintiff,  by  his  counsel,  read  in  evidence  to  the  jury  a 
patent  for  the  tract  of  land  called  Cheney's  Hazard,  being  the  land 
in  the  declaration  mentioned,  granted  to  Bichard  Cheney  on  the 
30th  of  May,  1663,  for  100  acres  more  or  less.    He  then  offered  evi- 

names  of  the  grantor  and  grantee,  or  bargainor  and  bargainee,  a  considera> 
tion  in  cases  when  a  consideration  is  necessary  to  the  validity  of  a  deed,  a 
reasonably  certain  description  of  the  property,  and  the  interest  intended  to 
be  conveyed,  shall  be  sufficient,  if  executed,  &c.  The  word  ^^  grant, ^^  the 
phrase  ^'bargain  and  sell/^  in  a  deed  or  any  other  words  purporting  to 
transfer  the  whole  estate  of  the  grantor  shall  be  effectual  to  convey.  Ibidy 
sec.  5,  and  see  the  form  of  a  deed,  Ibid^  sec.  55. 

(a)  Marriage  cannot  be  given  in  evidence  as  the  consideration  of  a  deed  of 
bargain  and  sale  expressed  to  be  made  for  a  money  consideration  only.  An 
additional  consideration  may  be  proved  which  is  not  repugnant  to  the  one 
mentioned  in  the  deed.  Betts  vs.  Bank,  1  H.  &  G.  175.  A  larger  consideria- 
tion  of  the  same  kind  may  be  proved.  Cunninghavi  vs.  Dtvyer,  23  Md.  2S9. 
Cf.  Bcurter  vs.  Sewell,  2  Md.  Ch.  447;  Cole  vs.  Albers,  1  Gill,  423;  Carr  t». 
Hobbs,  11  Md.  285. 

(b)  A  certified  copy  of  a  deed  not  required  to  be  enrolled  is  not  admissible 
in  evidence.  Hum  vs.  Soper^  6  H.  &  J.  276;  Connelly  vs.  BouHe^  Ibid^  141; 
Coale  vs.  Harrington,  7  H.  &  J.  147;  Burgess  vs.  Lloyd,  7  Md.  178;  Cole  vb, 
Pennington,  33  Md.  480.  When  a  paper  is  not  entitled  by  law  to  be  recorded, 
placing  it  upon  record  does  not  operate  as  constructive  notice.  Glenn  vs. 
Davis,  35  Md.  208. 

(c)  See  Rev.  Ck)de,  Art.  49,  s.  27;  Randall  vs.  Hodges,  3  Bl.  481;  Warford 
vs.  Colvin,  14  Md.  532. 

(d)  See  JJoyd  vs.  Gordon,  2  H.  &  McH.  157,  note. 
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dence  to  the  jury  to  prove  that  the  lessor  of  the  plaintiff  was  the 
heir  at  law  of  the  patentee. 

The  defendant  then  offered  in  evidence  to  the  jury,  a  copy  of  the 
Bent  Roll  legally  authenticated,  viz :  "  100  acres,  Cheney's  Hazard, 
surveyed  24  Dec.  1661,  for  Bichard  Cheney,  on  the  south  side  of 
South  Biver.    Poss.  John  Derbin." 

Alienations. 

"100.  Patrick  Symson  from  Samuel  Burgess,  andt&ror.  17th  Feb- 
ruary, 1719. 

100.  Bichard  Hill  from  Patrick  Symson  and  Eleanor,  itxor,  3rd 
:November,  1724. 

•  100.  David  Macclefish,  from  Bichard  Hill,  4th  April,  ^^^ 
1726."  *** 

He  also  offered  in  evidence  the  will  of  John  Durbin,  dated  the  9th 
October,  1715,  whereby  he  devised  the  said  land  called  Cheney's 
Hazard,  to  his  wife  Elizabeth  Durbin,  ^'to  be  entailed  upon  the 
Baid  Elizabeth,  and  her  heirs,  neither  to  be  sold  nor  mortgaged  if 
the  said  Elizabeth  has  heirs  by  her  own  body,  and  the  said  heirs 
live  to  the  years  of  twenty-one,  to  enjoy  the  said  land,  otherwise  the 
son  of  Dorothy  Callingsworth  to  enjoy  the  said  land  for  him  and  his 
heirs."  He  also  offered  in  evidence  a  deed  from  Samuel  Burgess, 
and  Elizabeth  his  wife,  to  Patrick  Sympson,  dated  the  17th  of  Feb- 
ruary, 1719,  for  the  said  tract  of  land  called  Cheney's  Hazard,  in 
which  will  the  devise  from  John  Durbin  to  the  said  Elizabeth,  who 
had  intermarried  with  Burgess,  is  recited.  The  acknowledgment  of 
said  deed  by  Elizabeth,  and  her  examination  by  a  Justice  of  the 
Provincial  ('ourt  who  took  the  same,  is  that  the  said  "  Elizabeth, 
the  wife  of  the  said  Samuel,  who  being  by  me  secretly  examined  out 
of  the  hearing  of  her  said  husband,  declared  that  she  acknowledged 
within  land  and  premises  to  be  the  right  of  the  within  named  Pa- 
trick Sympson,  his  heirs  and  assigns  for  ever,  free  from  any  threats 
or  fears  of  her  said  husband's  displeasure."     (a) 

The  defendant  also  read  in  evidence  a  deed  from  Patrick  Sympson, 
and  Eleanor  his  wife,  to  Bichard  Hill,  dated  the  23rd  of  November, 
1724,  for  the  said  land.  He  then  produced  in  Coiut  the  original  land 
record  book  of  Anne  Arundel  County,  under  the  custody  of  the  clerk 
of  Anne  Arundel  County  Court,  and  by  him  brought  into  Court,  in 
which  book  was  the  record  of  a  deed  purporting  to  be  a  deed  from 
Bichard  Hill  to  David  Macklefish,  dated  the  4th  of  April,  1726,  and 
offered  to  read  from  the  said  record  book  the  enrolment  and  copy  of 
the  said  deed,  in  the  words  following,  to  wit :  "  This  Indenture, 
made  this  fourth  day  of  April,  Anno  Domini  one  thousand  seven 
•  hundred  and  twenty-six,  between  Bichard  Hill,  of  Anne  -^o 
Arundel  in  the  Province  of  Maryland,  practitioner  in  physic,   ^'^^ 


(a)  This  deed  was  read  as  passing  an  estate  for  life  of  Samuel  Burgess,  it 
being  admitted  that  the  acknowledgment  of  the  wife  was  defective. 
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of  the  one  part,  and  David  Macklefish,  of  the  same  coanty  and  Pro- 
vince, planter,  of  the  other  part,  witnesseth,  that  the  said  Richard 
Hill,  for  and  in  consideration  of  two  tracts  of  land,  situate  and  lying 
in  Anne  Arundel  County  and  Province  aforesaid,  one  of  which  tracts 
containing  one  hundred  acres,  (being  part  of  a  tract  of  four  hundred 
and  fifty  acres,)  formerly  granted  unto  Thomas  Besson  of  this  county, 
called  Bessendon,  and  another  tract  of  land,  formerly  laid  out  for 
Thomas  Sutton,  called  Sutton's  Addition,  adjoining  to  the  former, 
containing  and  laid  out  for  twenty  acres,  both  tracts  containing  one 
hundred  and  twenty  acres  more  or  less,  as  in  the  original  certificates 
doth  more  at  large  appear — Hath  given,  granted,  bargained,  set 
over,  sold  and  confirmed,  and  by  these  presents  he,  the  said  Biehard, 
doth  for  himself,  his  heirs,  executors,  administrators  and  assigns, 
give,  grant,  bargain,  set  over,  sell  and  confirm,  unto  the  said  David 
Macklefish,  his  heirs,  executors,  administrators  and  assigns,  for  ever, 
one  tract  of  land  laid  out  for  Eichard  Cheney  the  twenty-fourth  day 
of  December,  1661,  called  Cheney's  Hazard,  lying  in  the  county 
aforesaid,  being  about  a  mile  west  from  the  said  Cheney's  plantation, 
where  he  then  lived,  beginning,"  &c.  ^'containing  and  laid  out  for 
one  hundred  acres  of  land  more  or  less,  now  in  the  tenure  and  occu- 
pation of  the  said  David  Macklefish,"  &c.  '^  to  have  and  to  hold  the 
land  and  premises  aforesaid,  unto  him  the  said  David,  his  heirs,  exe- 
cutors, administrators  and  assigns,  for  ever,  to  the  only  proper  use 
and  behoof  of  him  the  said  David,  his  heirs,  executors,  administra- 
tors or  assigns,  and  to  no  other  use,  intent,  or  purpose  whatsoever. 
And  the  said  liichard  doth  hereby  covenant,  promise  and  agree,  to 
and  with  the  said  David,  his  heirs,  executors,  administrators  and 
assigns,  the  land  and  premises  aforesaid,  acconling  to  the  metes  and 
bounds  aforesaid,  for  ever  hereafter  against  all  manner  of  persons' 
claims  whatsoever,  to  warrant  and  defend.  In  ♦  testimony," 
OaO  ^Q^  Signed  by  the  said  Eichard  Hill,  and  by  him  acknow- 
ledged on  the  4th  of  April,  1726,  before  two  of  his  lordship's  Justices 
of  Anne  Arundel  County  Court. 

Martin^  (Attorney-Greneral,)  for  the  plaintiff,  objected  to  this  deed 
being  read  as  a  deed  of  bargain  and  saJe,  the  consideration  expressed 
therein  not  being  money  or  blood,  but  land,  which  is  not  sufficient 
to  constitute  it  a  deed  of  bargain  and  sale.  He  said  it  might  be 
read  as  a  deed  of  ieoftment  if  the  original  was  produced  and  proved. 

Shaaffj  for  the  defendant,  contended,  that  land  is  a  good  considera- 
tion, that  foreign  money  or  bank  notes  would  be  good,  and  that  the 
deed  may  be  read  as  a  bargain  and  sale.  That  it  may  be  read  as  a 
feoffment,  without  proof  of  its  execution,  as  the  original  record  book 
wherein  the  deed  is  recorded  is  produced  in  Court.  He  cited  Oitiings 
vs.  HaU^  (ante,) 

Martin^  (Attorney-General.)  The  deed  may  be  a  deed  of  exchange, 
and  not  necessary  to  be  recorded.    It  cannot  be  read  as  a  bargain 
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and  sale.  Land  has  never  been  considered  as  a  safficient  considera- 
tion. Tobacco  notes  which  pass  current,  and  bank  not-es,  are  good 
considerations.  To  shew  that  it  could  not  operate  as  a  deed  of  bar- 
gain and  sale  for  the  want  of  a  proper  consideration,  he  cited  1  Bdc. 
Ah.  463,  469;  Oilb.  on  Uses,  50,  51,  82,  112,  296;  2  Blk.  Com.  338. 

Skaaff  and  Johnson,  contra.  •  Before  the  statute  of  uses,  .^- 
27  Hen.  VIII,  this  deed  would  have  raised  a  use  effectual  in  ^•'* 
equity.  It  will  therefore  now  raise  a  use,  and  the  statute  will  trans- 
fer the  possession.  The  same  words  which  would  raise  a  use  at 
eommon  law,  will  make  a  bargain  and  sale,  which  is  a  real  covenant, 
on  valuable  consideration.  2  Inst.  672.  In  2  Blk.  Com.  338,  it  is 
Said  there  must  be  a  ^^  pecuniary  consideration.''  What  is  pecuniary 
consideration  t  It  is  not  merely  money — it  ia  the  value  of  money. 
A  valnable  consideration,  means  a  recompense  given.  8hep.  Touch. 
218.  There  must  be  a  moneyed  or  other  valuable  consideration. 
Skep.  Touch.  220;  1  Bac.  Ab.  469,  refers  to  1  Co.  Rep.  176;  22  FtVwr, 
202;  Jenk.  247;  2  Stra.  1228. 

•  Chase,  Ch.  J.  It  seems  to  be  taken  for  granted  by  the  -  q^ 
counsel,  that  unless  the  deed  can  operate  as  a  bargain  and  ^^^ 
sale,  it  cannot  operate  at  all.  But  the  Court  think  differently,  upon 
inspecting  the  deed.  It  may  operate  as  a  feoffment,  (there  being 
words  "give  and  grant,'')  if  livery  of  seisin  can  be  proved,  and  there 
may  be  circumstances  from  which  liverv'^  may  be  presumed. 

It  cannot  be  a  deed  of  bargain  and  sale  without  money  considera- 
tion, or  unless  there  are  general  words  of  consideration  under  which 
a  pecuniary  consideration  may  be  averred.  If  the  consideration  is 
hlood,  marriage,  or  natural  love  and  affection,  it  will  operate  as  a 
covenant  to  stand  seised,  as  in  2  Wilson,  22,  23.  If  "divers  good 
caoses  and  considerations  "  are  used,  without  mentioning  any  specific 
consideration,  the  party  may  aver  what  the  consideration  was.  If 
money  be  averred  as  the  consideration,  it  will  make  it  a  deed  of 
bargain  and  sale. 

The  Court  will  lean  towards  giving  validity  to  a  deed.  If  it  will 
not  have  operation  in  one  way,  it  may  operate  in  some  other  way. 

These  positions  were  laid  down  in  this  Court  in  the  case  of  Pdca 
and  Fortcood,  2  Harr.  dt  McHen.  175.  This,  therefore,  not  being  a 
bargain  and  sale,  or  deed  directed  by  law  to  be  enrolled,  neither  the 
record  nor  a  copy  is  evidence. 

•  The  Court  are  therefore  of  opinion,  that  the  said  enrol-  -  qq 
ment  is  no  evidence,  as  the  said  deed  could  not  operate  as  a  ^^^ 
deed  of  bargain  and  sale,  there  not  being  any  money  consideration 
expressed  therein.    The  defendant  excepted. 

2.  The  defendant  then  produced  in  Court  the  original  record  book 
brought  into  Court  by  the  register  of  wills  for  Anne  Arundel  County, 
in  which  book  was  recorded  a  paper,  purporting  to  be  the  will  of 
David  Macklefish,  dated  the  6th  of  June,  1737,  whereby  he  devised 
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the  said  land  called  Cheney's  Hazard,  to  his  wife  Martha,  for  life, 
with  remainder  in  fee  to  his  son  John,  which  said  will  appeared  to 
have  been  signed,  &c.  in  the  presence  of  two  witnesses.  And  he 
offered  to  read  from  the  said  book,  the  record  of  said  will,  to  prove 
that  the  said  David  Macklefish  claimed  the  land  in  question,  and 
was  in  possession  claiming  title  to  it. 

Bat  the  plaintiff's  counsel  objected  to  the  reading  of  the  record 
of  the  said  will  from  the  book,  aforesaid. 

Chase,  Ch.  J.  The  Court  are  of  opinion  that  the  record  is  not 
legal  and  admissible  evidence  to  prove  that  David  Macklefish 
claimed  the  land  in  question,  and  wa8  in  possession  thereof,  claim* 
ing  title  to  the  same,  the  said  will  not  being  attested  by  three  wit- 
nesses.   The  defendant  excepted. 

3.  The  plaintiff,  farther  to  prove  the  issue  on  his  part,  after  having 
read  in  evidence  to  the  jury  the  grant  for  the  tract  of  land  called 
Cheney's  Hazard,  in  the  declaration  mentioned,  issued  to  Bichard 
Cheney  on  the  30th  of  May,  1663,  as  before  stated,  gave  evidence  to 
the  jury  that  said  patentee  died  sometime  in  or  about  the  year  1704, 
leaving  Bichard  Cheney,  his  eldest  son  and  heir  at  law,  who  was 
bom  on  the  8th  of  March,  1682-3,  and  who  on  the  10th  of  Decem- 
ber, 1707,  married  a  certain  Bachel  Nicholson;  that  some  time  in 
or  about  the  year  1709,  they  had  a  daughter  of  the  name  of  Eliza- 
m^M  beth,  who  in  the  year  •  1726,  and  before  she  was  21  years  of 
age  married  a  oei^tain  Greenbury  Cheney,  by  whom  she  had 
the  said  Zachariah,  the  lessor  of  the  plaintiff,  who  moved  from  the 
State  of  Maryland  upwards  of  forty-two  years  past,  to  Juniata  in 
the  State  of  Pennsylvania,  and  where  he  hath  since  resided.  He 
further  offered  evidence,  that  the  said  Bichard,  the  son  of  the 
patentee,  was  in  his  life-time  in  possession  of  said  land,  and  lived 
on  it,  and  that  he  died  in  or  about  the  year  1713.  He  further  gave 
evidence,  that  Elizabeth,  the  mother  of  the  lessor  of  the  plaintiff, 
died  about  the  year  1751,  in  the  life-time  of  her  husband  Greenbury 
and  that  he  died  about  fourteen  years  past.  He  also  proved  the 
lease,  entry  and  ouster,  as  laid  in  the  declaration. 

The  defendant,  in  support  of  the  issue  on  his  part,  produced  in 
evidence  the  entries  on  the  original  rent  rolls,  which  are  before 
inserted ;  and  read  in  evidence  the  last  will  and  testament  of  the 
said  John  Durbin,  or  Durden,  mentioned  in  the  said  rent  roll,  dated 
the  9th  of  October,  1715,  whereby  he  devised  the  said  land  to  hi& 
wife  Elizabeth,  in  the  manner  before  mentioned.  He  then  produced 
evidence  to  prove,  that  the  said  Elizabeth  Durbin,  or  Durden,  after 
the  death  of  her  husband,  on  the  11th  of  April,  1716,  intermarried 
with  a  certain  Samuel  Burgess,  and  that  on  the  17th  of  Februaiy, 
1719,  the  said  Samuel  Burgess  and  Elizabeth  his  wife,  executed  a 
deed  for  the  said  land  to  one  Patrick  Sympson ;  and  that  Sympson 
and  wife,  on  the  23d  of  November,  1724,  executed  a  deed  for  the 
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same  to  one  Eichard  Hill.  He  then  oflFered  to  read  in  evidence  ta 
the  jury,  from  the  original  land  record  book  of  Anne  Arundel 
County,  a  deed  from  the  said  Eichard  Hill,  to  one  David  Macklefish, 
for  the  said  land,  dated  the  4th  of  April,  1726,  which  the  Court 
determined  could  not  be  read  in  evidence.  He  then  offered  in  evi- 
dence to  the  jury  the  last  will  and  testament  of  the  said  David 
Macklefish,  bearing  date  the  6th  of  June,  1737,  devising  the  said 
land  to  his  wife  Martha,  for  life,  with  remainder  in  fee  to  his  son 
John,  which  the  Court  also  rejected.  He  then  offered  proof  that 
the  said  David  Macklefish  had  several  children,  •and  that  -q^ 
Eichard  Maeklefish  was  his  grandson,  and  heir  at  law,  to  ^•'^ 
whom  the  right  to  the  said  land  descended;  and  that  the  said 
Eichard  Macklefish  being  seised  of  the  said  land  as  the  law  requires, 
on  the  3d  of  March,  1763,  conveyed  the  same  to  Joseph  Howard,  by 
deed  dated  on  that  day.  He  then  offered  evidence  to  the  jury,  that 
one  Eichard  Burgess  was  the  eldest  son  and  heir  of  the  aforesaid 
Samuel  Burgess,  and  Elizabeth  his  wife,  and  that  the  said  Eichard 
Burgess,  on  the  23d  of  April,  1774,  executed  a  deed  for  the  said  land 
to  the  said  Joseph  Howard.  He  then  offered  evidence  to  the  jury 
to  prove,  that  the  widow  of  the  said  David  Macklefish  intermarried 
with  one  Ephraim  Howard.  And  he  offered  in  evidence  the  last 
will  and  testament  of  the  said  Joseph  Howard,  bearing  date  the 
10th  of  December,  1777,  whereby  he  devised  the  said  land  to  Benja- 
min Howard,  after  the  death  of  his  widow;  and  that  after  the  death 
of  the  testator  the  de\isees  entered  on  the  said  land  called  Cheney's 
Hazard;  that  the  widow  of  the  said  Joseph  Howard  is  dead,  and 
that  the  said  Benjamin  Howard  is  also  dead;  that  after  the  death 
of  the  said  Benjamin  Howard,  a  bill  was  filed  in  the  Court  of  Chan- 
cery for  the  sale  of  his  real  estate  for  the  payment  of  his  debts,  and 
that  in  the  year  1794,  a  decree  was  made  by  the  Chancellor  for  the 
sale  thereof;  under  which  the  land  in  question  was  sold  to  and  pur- 
chased by  Nicholas  Harwood.  He  also  offered  evidence  that  John 
Watkins,  the  defendant  ih  this  action,  was  at  the  time  of'  bringing 
the  suit,  the  tenant  of  the  said  Nicholas  Harwood.  That  the  said 
David  Macklefish  in  his  life-time  was  in  the  actual  possession  of  the 
land,  that  after  his  death  it  was  possessed  by  the  said  Ephraim 
Howard,  and  that  the  said  Ephraim  Howard  is  charged  with  the 
same  on  the  Anne  Arundel  County  debt  books  from  the  year  1753 
to  1760 ;  that  John  Macklefish,  the  devisee  named  in  the  will  of  the 
said  David,  is  charged  with  the  same  on  the  said  debt  books  from 
the  year  1760  to  1766;  and  that  Joseph  Howard  is  also  charged 
£rom  the  year  1766  to  1771;  and  that  since  that  time  the  said 
Joseph  Howard,  Benjamin  Howard,  and  those  claiming  under  them^ 
have  possessed  •  the  same,  and  paid  the  taxes  and  dues  on  it.  -  q^ 
That  no  person  by  the  name  of  Cheney,  from  the  year  1710  ^^^ 
to  the  present  time,  had  been  in  possession  of  the  said  land;  but 
that  the  same  had  been  from  that  time  held  and  possessed  by  the 
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said  John  Durbin,  and  wife,  or  those  claiming  under  them.  That 
there  are  now  no  debt  books  for  Anne  Arundel  County  to  be  found 
further  back  than  1753;  and  that  the  land  records  for  Anne  Arundel 
County  were  burned  in  or  about  the  year  1705. 

Wliereupon  the  defendant  prayed  the  opinion  of  the  Court,  and 
their  direction  to  the  jury,  that  if  they  are  of  opinion  from  the  evi- 
dence aforesaid,  that  the  facts  aforesaid  stated  by  the  defendant 
are  true,  then,  although  they  are  also  of  opinion  that  the  several 
faets  stated  by  the  plaintiff  are  also  true,  that  they  may  and  ought  to 
presume  that  the  said  Eichard  Cheney,  the  patentee,  or  Bichard 
Oheney  his  son  and  heir  at  law,  in  due  form  of  law  conveyed  the 
same  land  in  the  declaration  mentioned  to  the  said  John  Durbin,  or 
Durden. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  if  the  jury  believe 
that  Elizabeth  Durbin,  the  devisee  in  the  will  of  John  Durbin, 
iutermarried  with  Samuel  Burgess,  then  there  is  a  clear  deduction 
of  title,  possession,  &c.  to  presume  a  deed  to  John  Durbin  from  the 
patentee,  or  from  his  son  Bichard;  and  the  Court  gave  the  direction 
to  the  jury  as  prayed  by  the  defendant.    The  plaintiff  excepted. 

Verdict  and  judgment  for  ths  defendant 


GBKEBAL  COUBT,  OCTOBEB  TEBM,  1804. 
Steuaet  vs.  West,  Garnishee  of  Jennebs. 

Where  the  garnishee  is  indebted  to  the  defendant  by  a  promissory  note,  and 
an  attachment  is  laid  in  his  hands  before  such  note  is  passed  away  by 
the  defendant,  whether  it  be  before  or  after  it  is  due,  it  is  a  lien  on  the 
amount  of  the  note,  (a) 


(a)  But  in  Cruett  vs.  Jenkins^  58  Md.  217,  it  was  held  that  whete  the  maker 
of  a  promissory  note  is  summoned  as  the  garnishee  of  the  payee  or  endorser, 
the  plaintiff  in  the  attachment  is  not  entitled  to  a  judgment  of  condemna- 
tion, if  it  appear  that  the  note,  either  before  or  after  the  service  of  the 
attachment,  has  been  transferred  or  endorsed  over  to  a  third  person,  before 
its  maturity  for  value,  and  without  actual  notice  to  him  of  the  attachment. 
In  this  case  the  Ck>urt  says:  ^^  In  Steuart  vs.  West^  the  debt  of  the  garnishee 
to  the  defendant  was  evidenced  by  a  negotiable  promissory  note,  and  the 
attachment  was  supported.  But  it  does  not  distinctly  appear  from  the  re- 
port of  the  case,  that  the  note  was  in  the  hands  of  a  bona  fide  endorsee  for 
value,  who  received  it  before  maturity.  The  case  is  very  briefly  reported. 
No  opinion  was  given  by  the  Court  of  Appeals  showing  the  ground  upon 
which  their  decision  vested.  We  do  not  think  the  case  can  be  considered  as 
a  distinct  adjudication  of  the  question  now  before  us.'^  The  case  in  the 
text  is  examined  in  SomervUle  vs.  Brown^  5  Qill,  408,  which  case  is  over- 
ruled by  Cruett  vs.  Jenkins, 
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Appeal  from  Prince  George's  County  Court.  The  appellant,  on 
the  14th  of  June,  1800,  issued  out  of  the  said  Court,  on  a  judgment 
rendered  there,  in  which  he  was  plaintiff,  and  the  said  Jenners 
defendant,  a  writ  of  attachment,  which  was  on  the  15th  of  June, 
1800,  laid  in  the  hands  of  Stephen  West,  the  present  apiiellee,  as 
garnishee,  who  appeared  and  pleaded  tiulla  bona,  to  •  which  -q^ 
the  general  replication  was  entered  and  issue  joined.  At  the  ^•^  ■ 
faial  of  the  issue  the  defendant  produced  and  read  in  evidence  the 
foUowing  promissory  note  and  indorsements,  viz. 
"1100.  April  14,  1800. 

Sixty  days  after  date  I  promise  to  pay  Mr.  Abiel  Jenners,  or  order, 
one  hundred  dollars,  negotiable  at  the  Bank  of  Columbia,  for  value 
received.  Stephen  West. 

For  value  received  I  do  hereby  assign  over  all  my  right,  title  and 
interest,  to  the  within  note,  to  Col.  Solomon  Simpson,  this  18th  of 
April,  1800.  Abiel  Jennebs. 

Mr.  West,  Sir,  Please  to  pay  the  within  to  the  bearer. 

Solomon  Simpson." 
The  defendant  proved  the  signature  to  the  said  indorsement  to  be 
the  hand-writing  of  the  said  Jenners. 

The  plaintiff  then,  in  support  of  the  issue  on  his  part,  produced  a 
witness,  who  swore  that  the  above  note  was  passed  by  Abiel  Jenners 
to  him  the  deponent  as  the  owner  thereof,  whether  before  or  after  it 
became  due  he  does  not  recollect;  but  if  before  it  became  due,  it  was 
bat  a  few  days;  that  it  was  after  it  became  due  that  he  presented  it 
to  West,  the  defendant,  for  payment;  that  he  held  said  note  from 
five  to  ten  days  before  he  presented  it  to  West. 

The  plaintiff  then  prayed  the  Court  to  direct  the  jury,  that  if  thej^ 
were  of  opinion,  from  the  evidence  offered,  that  the  above  mentioned 
promissory  note  was  in  the  hands  of  the  said  Abiel  Jenners,  as  the 
owner  thereof,  at  or  after  the  time  when  the  attachment  in  this 
cause  was  laid  in  the  hands  of  West,  the  garnishee,  that  then  the 
attachment  was  a  lien,  and  bound  whatever  money  was  due  on  the 
note  from  West,  in  the  hands  of  West.  But  the  County  Court, 
[Gantt,  Ch.  J.  and  Contee,  A.  J.]  were  divided  in  opinion,  and  the 
direction  as  prayed  was  not  given,  wherefore  the  plaintiff  excepted; 
and  verdict  and  judgment  being  for  the  defendant,  the  plaintiff  ap- 
pealed to  this  Court. 

The  General  Court  reversed  the  judgment  of  the  County  Court, 
and  awarded  a  procedendo. 
Morselly  for  appellant. 
Ducket,  for  appellee. 

Cases  cited — Welsh  vs.  Mliott,  and  the  cases  there  cited,  viz.  1 
iSaZifc.  291,  280;  SMn.  639;  1  Ld.  Bay.  727. 
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GENERAL  COURT,  OOTOBEE  TERM,  1804. 

COWABD  T8.  BOHUN. 

Though  the  practice  of  a  Court  is  not  to  require  bail  in  an  action  on  a  bond 
with  a  collateral  condition,  yet  if  there  be  no  rule  of  Court  to  that 
effect,  the  defendant  may  be  held  to  bail,  if  the  plaintiff  makes  an  affi- 
davit for  that  purpose. 

Debt  upon  an  appeal  bond,  and  an  affidavit  to  hold  to  bail. 
MWecheu^  moved  the  Court  to  permit  him  to  appear  for  the  defend- 
ant, without  bail. 

Chase,  Ch.  J.  There  is  no  rule  of  this  Court  that  the  defendant 
may  appear  without  bail  in  an  action  on  a  bond  with  a  collateral 
condition ;  the  practice  is  so.  But  here  is  an  affidavit.  Bail  must  be 
given. 


COURT  OF  APPEALS,  NOV.  TERM,  1804. 

West  vs.  Jabkett. 

The  decisions  of  the  Chancellor  as  Judge  of  the  land  office^  are  not  con- 
clusive, but  may  be  reviewed  in  the  Court  of  Chancery  by  original 
bUl.  (a) 

Appeal,  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
bill  of  complaint. 

The  bill  stated,  that  one  Robert  Mooberry  was  possessed,  by  virtue 
of  a  license  from  the  agents  of  the  Lord  Proprietary,  and  a  certifi- 
cate of  survey  on  the  same,  of  a  parcel  of  land  lying  within  the 
the  reserves  of  Harford  County,  containing  300  acres;  and  that 
being  so  possessed,  after  the  Act  for  confiscating  British  property, 
and  appointing  commissioners  to  take  care  of  and  dispose  of  the 
same,  a  certain  Morde^ai  Amos  was  appointed  by  the  said  commis- 
sioners to  value  and  appraise  to  the  settlers  thereon,  that  part  of 
the  said  reserve,  in  which  the  land  of  the  said  Mooberry  had 
ootl  •  i^i^n  located.  That  300  acres  of  said  land  was  appraised  by 
Amos  to  one  John  Welsh,  acting  for  Mooberry,  who  was  absent  at 
the  time  of  the  appraisement.  That  these  reserves  were  afterwards 
directed  to  be  sold  to  the  settlers  under  the  direction  of  the  inten- 
dant  of  the  revenue  of  the  State.  That  the  intendant  gave  notice, 
&c.  and  attended.  That  the  defendant  and  MoobeiTy  claimed  the 
land,  and  that  the  intendant  appointed  disinterested  persons  to  hear 

(a)  Affirmed  in  Ooodsdl  vs.  Lcacson,  43  Md.  370. 
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the  allegations  of  the  parties,  to  ascertain  to  whom  the  right  of  pre- 
emption in  their  opinion  belonged,  and  to  report  a  state  of  facts  to 
him.  That  the  persons  so  appointed,  after  hearing  the  allegations, 
&c.  adjudged  that  the  land,  (for  which  Mooberry  afterwards  returned 
a  certificate  to  the  land  office  called  Norfolk,)  did  of  right  belong  to 
Mooberry.  That  the  only  contention  at  that  time  between  said  Jar- 
rett  and  Mooberry  was,  whether  a  tract  of  land  patented  to  Jarrett's 
father,  and  called  Buchanan's  Deer  Park,  included  the  land  pos- 
sessed by  Mooberry,  and  which  he  held  under  a  certificate  right ; 
and  it  was  then  determined,  ^^  that  Jarrett  should  hold  all  the  land 
included  within  the  lines  of  the  said  patent,  and  that  Mooberry 
should  hold  all  such  land  as  was  included  within  his  certificate,  and 
which  was  not  within  the  lines  of  the  said  Jarrett's  patent."  Which 
decision  was  then  assented  to  and  confirmed  by  the  intendant,  and 
Mooberry  then  became  the  purchaser  of  300  acres  of  land  more  or 
less,  and  gave  bond,  with  security,  for  the  same,  at  the  price  then 
agreed  on,  and  obtained  a  certificate  of  his  purchase  from  the  in- 
tendant. That  Jarrett  at  the  same  time  purchased  his  lands  called 
The  Hills  of  Poverty,  containing  1,500  acres,  which  he  did  not  even 
intimate  covered  any  part  of  the  land  claimed  and  purchased  by 
Mooberry;  because  he  well  knew  that  the  possessory  right  by  which 
he  claimed  The  Hills  of  Poverty,  was  of  a  later  date  than  the  i)os- 
sessory  right  by  which  Mooberry  claimed  his  land;  that  is,  the  certi- 
ficate of  survey  made  on  The  Hills  of  Poverty,  under  the  authority 
of  the  Proprietary  agents,  was  of  a  subsequent  date  by  several  years 
to  that  made,  by  •  the  same  authority,  for  Mooberry.  That  -  .  ^ 
Jarrett  notwithstanding,  returned  a  survey  on  his  certificate  ^^" 
of  The  Hills  of  Poverty,  and  called  the  land  so  surveyed.  Contest- 
able Manor,  which  sur\'ey  included  Mooberry's  said  land  called  Nor- 
folk. That  Mooberry  entered  a  caveat  to  this  certificate  of  survey 
called  Contestable  Manor.  That  being  a  poor  man,  he  could  not 
pay,  bnt  was  sued  for  the  purchase  money  due  the  State,  and  the 
complainant  became  his  special  bail.  That  Mooberry  removed  to 
Pennsylvania,  and  the  complainant,  haviug  paid  the  State,  obtained 
an  assignment  from  Mooberry  of  his  said  certificate.  That  on  the 
trial  of  the  caveat  before  the  Judge  of  the  land  office,  owing  to  want 
of  information  of  the  complainant  relative  to  the  transactions,  and 
owing  to  the  misrepresentations  of  Jarrett,  the  caveat  was  overruled 
by  the  Chancellor  as  Juc^ge  of  the  land  office. 

The  bill  concluded  with  a  prayer  for  a  decree  to  preclude  Jarrett 
from  obtaining  a  patent  upon  his  certificate  of  Contestable  Manor, 
until  he  excludes  the  land  purchased  by  Mooberry  and  called  Nor- 
folk. 

The  answer  contained  a  general  denial  of  all  the  material  facts 
alleged  in  the  bill. 

A  variety  of  proof  taken  in  the  cause  was  exhibited,  as  also  that 
which  had  been  taken  on  the  trial  of  the  caveat. 
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Hanson,  C.  (June  Term,  1801,)  A  very  important  point  has  been 
made  by  the  defendant's  counsel,  viz.  ^^That  the  cause  has  in  effect 
been  already  decided  by  a  tribunal  competent  to  decide  fully  on  law 
and  equity,  and  therelbre  this  Court,  having  no  authority  to  examine 
the  merits  of  that  decision  by  way  of  appeal,  and  being  applied  to 
by  an  original  suit,  ought  to  consider  itself  as  concluded  by  that 
decision." 

The  Chancellor  considers  himself  under  no  necessity  to  decide,  and 
therefore  does  not  decide  on  that  point.  He  is  of  opinion,  that 
although  the  complainant  had  probable  grounds  for  instituting  his 
suit,  he  has  not  shown  himself  fully  entitled  to  the  relief  prayed. 

.  He  has  not,  in  short,  satisfied  the  Chancellor  *  that  he  had 
^^*  an  equitable  claim  to  the  land  comprehended  in  the  defend- 
ant's patent  of  Contestable  Manor,  and  that  when  the  defendant 
obtained  his  patent,  he  was  apprised  of  the  said  equitable  claim. 
Decreed,  that  the  bill  be  dismissed  without  costs.  From  which 
decree  the  complainant  appealed  to  this  Court. 

Key  and  Shaaff^  for  the  appellant.  The  Chancellor  as  Judge  of  the 
land  office  refused  West  a  patent.  He  filed  his  bill  in  the  Court  of 
Chancery,  and  the  Chancellor  decreed  against  him.  The  reserves  of 
the  Proprietary  wa8  leased  out  on  long  leases.  After  the  Eevolution 
the  property  belonging  to  the  Lord  Proprietary  was  confiscated  to 
the  State.  By  the  Act  of  April,  1782,  ch.  59,  settlers  were  to  have 
a  preference  and  pre-emption  allowed  them  of  the  reserve  lands  upon 
which  they  had  settled.  Jarrett  claimed  under  a  patent  for  Buch- 
anan's Deer  Park,  which  did  not  interfere  with  Mooberry's  land. 
West  claims  under  Mooberry.  The  Chancellor  as  Judge  of  the  land 
office  was  not  satisfied  that  West  had  an  equitable  claim,  and  that 
Jarrett  had  notice  of  West's  claim. 

The  question  is,  whether  or  not  the  determination  of  the  Chan- 
cellor, as  Judge  of  the  laud  office,  is  conclusive,  and  whether  or  not 
this  Court  is  competent  to  revise  the  decision  of  the  Chancellor  ba 
Judge  of  the  land  office! 

The  Act  of  November,  1781,  ch.  20,  opens  the  land  office,  and  vests 
powei^s  in  the  Chancellor  as  Judge  of  that  office.  The  determina- 
tion of  the  Chancellor  is  not  conclusive.  1  Burr.  1005;  Evan^ 
Essays^  62.  The  Act  of  1785,  ch.  56,  gives  the  Chancellor  a  summary 
jurisdiction.  A  decree  obtained  by  fraud  «^iay  be  set  aside  on  an 
original  bill— Cowi.  l>ig.  lOJi;  Ep.  Ah.  19. 

Martin^  (Attorney-General)  and  Johiison^  for  the  appellee,  cited 
PoweU^  221,  and  the  Acts  of  1785,  ch.  68,  s.  8,  and  1789,  ch.  25,  s.  4. 

•  The  Court  of  Appeals,  [Rumsey,  Ch.  J.  Jones  and 
^^  '^  Dennis,  Judges,]  reversed  the  decree  of  the  Court  of  Chan- 
cery, and  decreed  that  the  appellee,  by  a  good  deed  of  bargain  and 
sale  duly  executed,  &c.  convey  to  the  appellant,  and  his  heirs  and 
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assigns,  all  that  tract  of  land  called  Norfolk,  lying  in  the  reserves 
of  Harford  County,  the  certificate  of  which  was  made  out  for  Eobert 
Mooberry,  hy  him  assigned  to  the  appellant,  and  is  now  in  the  land 
office,  and  all  the  estate,  &c.  of  the  said  appellee,  to  any  land  in- 
daded  within  the  lines  of  the  said  certificate  called  Norfolk,  and  not 
indaded  in  an  elder  grant  called  Buchanan's  Deer  Park ;  and  that 
the  appellant  have,  hold  and  enjoy,  all  the  land  within  the  lines  of 
the  said  certificate  called  Norfolk,  to  him  and  his  heirs,  except,  &c. 
free  and  clear  of  the  said  ap))el]ee  and  his  heirs,  &c.  and  that  the 
ChaDce]k)r  pass  such  order,  &c. 


COUET  OF  APPEALS,  NOV.  TEEM,  1804. 
HiLLEABT  r«.  Grow. 

*nte  Ck)urt  of  Chancery  has  full  power  to  decide  all  questions  of  law  and 
fact  which  arise  in  that  Oourt. 

The  practice  of  referring  such  questions  to  a  Oourt  of  law  and  a  jury,  origi- 
nated in  the  superiority  of  the  trial  by  jury,  but  can  be  dispensed  with 
in  the  discretion  of  the  Court  of  Chancery,  (a) 

Where  the  matter  in  dispute  is  small,  such  reference  should  not  be  made, 
but  everything  should  be  decided  by  the  Court  of  Chancery  in  the  first 
instance.  , 

Where  the  defendant  has  agreed  to  convey  to  the  complainant  a  tract  of 
land,  and  to  give  him  possession  on  a  certain  day,  and  takes  the  com- 
plainant's bond  for  the  purchase  money,  and  he  afterwards  sues  on  the 
bond,  and  gets  a  judgment,  the  Court  of  Chancery  will  enjoin  such 
judgment  and  compel  him  to  make  allowance  to  the  complainant  for  the 
value  of  such  part  of  the  land  as  he  may  fail  to  give  possession  of  at  the 
time  agreed  on,  from  such  time  until  possession  be  in  fact  given. 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  bill  states, 
that  the  present  appellant,  being  seised  in  fee  of  a  tract  of  land 
called  Peace  and  Plenty,  containing  289  acres,  did  on  the  28th  of 
May,  1781,  sell  the  same  to  the  complainant,  (Crow,)  for  40,000  wt. 
of  merchantable  crop  tobacco,  and  on  that  day  executed  a  bond  of 
conveyance,  and  the  complainant  passed  his  bond  to  the  defendant 
for  the  purchase  money.  That  the  whole  of  the  land  was  to  have 
been  delivered  up  on  the  20th  November  then  next.  That  one 
Barton  was  in  possession  of  a  part,  holding  the  same  under  an  agree- 
meat  with  Hilleary;  and  that  possession  of  that  part  of  the  said 
tract  was  not  delivered  to  Crow  on  the  day  so  agreed  on,  nor  was  it 
delivered  until  November,  1793,  although  frequently  •  de-  ^m^ 
manded,  &c.  That  the  annual  value  of  that  part  not  delivered  ^^•^ 
was  worth  750  lbs.  of  crop  tobacco,  no  part  of  which  Crow  received, 
bat  that  the  same  was  paid  to  Hilleary.    That  there  has  never  been 

(a)  See  Barth  vs.  Bosenfeld,  36  Md.  604. 
22  1  H.  &  J. 
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any  conveyance  of  the  land  to. Crow.  That  the  whole  purchase 
money  has  been  paid  except  5,196  lbs.  of  crop  tobacco.  That  he  had 
hoped  that  in  a  Court  of  law  he  might  have  had  a  deduction  for  the 
value  of  that  part  of  the  said  land  held  by  Burton,  for  the  time  that 
he  Crow,  was  deprived  of  the  possession  of  it.  But  that  on  a  suit 
brought  on  the  bond  given  for  the  purchase  money.  Crow  was  advised 
that  the  same  wsis  no  legal  defence.  That  judgment  was  obtained 
on  the  bond  in  the  General  Court  at  May  Term,  1794,  for  the  penalty 
and  casts,  to  be  released  on  payment  of  5,196  lbs.  tobacco,  with  inter- 
est and  costs;  which  quantity  of  tobacco  was  the  balance  due,  de- 
ducting the  sums  of  money  actually  paid,  without  making  any  allow- 
ance for  the  use  of  the  land  so  in  the  tenure  of  the  said  Burton. 
The  bill  prayed  a  conveyance  and  injunction,  &c. 

The  answer  admitted  that  Burton  held  about  10  acres,  not  worth 
50  lbs.  of  tobacco  per  annum,  and  that  he  the  defendant  never  re- 
ceived any  rent  for  the  same.  That  it  was  the  complainant's  fault 
if  he  did  not  get  possession  of  the  10  acres,  or  receive  the  rent» 
That  he  believes  that  Crow  did  receive  some  personal  services  from 
Burton.  That  possession  was  never  demanded  by  Crow.  That  suit 
was  brought  on  the  bond,  and  every  possible  defence  in  pleading^ 
and  otherways,  was  made  by  Crow,  but  that  a  verdict  and  judgment 
was  given  for  Hilleary.    Testimony  was  taken  under  commissions. 

• 

Hanson,  C.  (10th  March,'1802.)  As  the  value  of  the  subject  of 
contest  in  this  cause  is  inconsiderable,  and  as  doubts  may  be  enter- 
tained concerning  the  proper  method  of  ascertaining  that  value,  it 
is  proposed  that  the  solicitors  agree  that  the  auditor  of  this  Court 
shall,  from  the  evidence  in  this  cause,  state  an  account  between  the 

-  -  parties,  in  which  he  •  shall  make  such  charges  against  the 
^^^  defendant  as  he  may  think  the  complainant  entitled  to  on 
account  of  Burton's  land  being  withheld  from  him,  and  that  the 
said  account,  when  returned  to  this  Court,  shall  be  subject  to  excep- 
tions, and  be  done  with  as  the  Chancellor  shall  think  fit.  The 
object  is  to  dispense  with  the  issue  of  qtiantam  damnificaiuSy  which 
perhaps  might  be  considered  as  the  proper  measure,  instead  of  a 
reference  to  the  auditor. 

Hanson,  (May  4,  1801.)  The  solicitors  of  the  parties  having 
declined  the  agreement  proposed  by  the  Chancellor,  it  is  incumbent 
upon  him  to  decide  according  to  the  best  of  his  judgment. 

He  has  never  entertained  a  doubt  of  the  power  of  this  Court  to 
decide  all  points  of  law,  and  all  questions  of  fact  which  arise  in  thl» 
Court ;  although  it  has  always  been  the  practice  to  refer  important 
questions  of  law  and  fact  to  the  decision  of  a  Court  of  law  and  a 
jury.  He  conceives  that  the  practice  originated  merely  from  a  sense 
of  propriety.  Inasmuch  as  a  point  of  law,  if  decided  by  this  Coiut, 
might  afterwards  come  before  a  Court  of  law,  it  appeared  proper  to 
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refi^  it  to  the  Conrt  of  law  in  the  first  instance;  and  inasmuch  as 
the  trial  by  jury  is  justly  considered  as  far  superior  to  a  trial  by  any 
006  person  whatever  on  written  depositions,  it  has  always  appeared 
proper,  and  has  therefore  been  the  practice,  to  direct  issues  in  im- 
portant questions  of  fact. 

In  the  present  case  it  is  merely  on  account  of  the  low  value  of  the 
snbject  of  inquiry  that  the  Chancellor  chooses  to  make  a  reference 
to  the  auditor  instead  of  directing  an  issue  of  quantum  damnificaiusy 
&c.  he  declares  this,  lest  a  precedent  for  easels  of  importance  may 
hereafter  be  supposed  to  have  been  given. 

It  is  ordered  that  auditor  of  this  Court  state  an  account,  &c. 

Sach  an  account  was  accordingly  stated,  and  the  auditor  reported 
that  there  was  due  from  HiUeary  to  Crow  the  sum  IQOL  48.  Od.  cur- 
rent money,  for  the  value  of  that  part  of  the  land  withheld,  &c. 

•  Hanson,  C.  (September  10,  1801,)  having  confirmed  the  mmm 
report  of  the  auditor,  &c.  decreed,  that  the  defendant  should  ^^^ 
convey,  &c.  to  the  complainant,  the  said  land  by  good  deed,  &c. 
That  the  defendant  should  be  perpetually  enjoined  from  all  further 
proceedings  on  the  judgment  at  law;  and  that  he  should  pay  to  the 
complainant  the  sum  of  26^.  18«.  Sd.  current  money,  with  interest 
from  the  7th  of  August,  1801,  and  costs.  From  this  decree  the  de- 
fendant appealed  to  this  Court. 

Key  and  Johnson^  for  the  appellant. 

Shaaffj  for  the  appellee. 

The  Court  of  Appeals  affirmed  the  decree  of  the  Court  of  Chan- 
cery without  costs. 


GENEBAL  COUET,  (B.  S.)  APEIL  TERM,  1805. 

Gibson  vs.  Mabtin. 

The  poflaesdon  of  a  part  of  a  tract  of  land,  with  title  to  the  whole,  is  the 
poesession  of  the  whole,  except  against  an  adverse  possession  by  actual 
enclosure,  (a) 

Tbespass  g.  c.  /.  upon  a  tract  of  land  called  Rattle  Snake  Point, 
lying  in  Talbot  County. 

In  this  case  it  wa«  proved  that  the  plaintiff  had  title  to  the  traot 
of  land  upon  which  the  trespass  complained  of  was  committed,  and 
had  also  passession  thereof. 

The  defendant  claimed  under  a  younger  tract,  which  run  in  upon 
the  plaintiff's  land,  and  upon  which  the  trespass  was  committed,  and 
that  he  had  possession  thereof  for  upwards  of  fifty  years. 

(a)  See  Dcsvidaon  vs.  Beatty,  8  H.  &  McH.  315,  note. 
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The  Goubt  said,  that  the  possession  of  the  plaintiff  of  a  part  of 
the  tract  called  Kattle  Snake  Point,  with  the  title,  was  a  good  title 
and  possession  of  the  whole  of  the  tract,  unless  the  defendant  proTed 
actual  possession  by  enclosure,  of  the  tract  which  he  claims,  for 
upwards  of  twenty  years. 

J.  Baylyy  John  Scott  and  EarlCj  for  the  plaintiff. 

Martin^  (Attorney-General,)  Ho/mmond  and  Btdlittj  ibr  the  de- 
fendant. 


546    •  GENEEAL  COUET,  (E.  8.)  APEIL  TEEM,  1805. 
Davidson  vs,  Clatland,  Garnishee  of  Blake. 

Under  the  Act  of  March,  1778,  eh.  9,  s.  6,  as  soon  as  a  suit  is  commenced  by 
the  State,  a  lien  is  created  on  the  lands  of  the  debtor,  and  the  State 
acquires  a  right  of  preference  over  the  other  creditors  who  had  not, 
prior  to  the  conmiencement  of  the  suit  by  the  State,  secured  a  lien  by 
judgment,  mortgage,  or  otherwise,  (a) 

If  such  lands  be  sold  by  a  sheriff  under  sl  fieri  facias^  issued  on  a  prior  judg- 
ment and  lien,  the  surplus  of  the  money  arising  from  the  sale  after  satis- 
fying such  prior  lien,  remaining  in  the  hands  of  the  sheriff,  is  to  be  con- 
sidered as  land  and  subject  to  an  attachment  issued  by  the  State  on  its 
judgment,  in  preference  to  a  prior  attachment  issued  by  a  private  credi- 
tor on  a  judgment  rendered  at  the  same  term. 

The  title  and  preamble  of  an  Act  of  Assembly  are  never  resorted  to  in 
expounding  it,  to  ascertain  the  meaning  of  the  Legislature,  where  the 
words  in  the  enacting  clause  are  explicit,  (b) 

Attachment  on  a  judgment  rendered  in  this  Court.  It  appears 
by  the  pleadings  in  this  case,  that  the  State  of  Maryland  commenced 
suits  in  this  Court  on  two  bonds  against  Blake,  (being  bonds  by  him 
executed  for  the  performance  of  the  duties  of  sheriff;)  the  first  on  the 
19th  of  July,  1797,  and  the  second  on  the  2d  of  July,  1798.  In  the 
first  action  judgment  was  obtained  on  the  second  Tuesday  of  Sep> 
tember,  1799,  t^nd  in  the  second  action  judgment  was  obtained  on  the 
second  Tuesday  of  September,  .1800«  On  the  first  judgment  the 
State  sued  out  a  writ  of  fl^ri  fticias  on  the  22d  of  August,  180Q, 
which  was  directed  to  Clayland,  the  defendant,  then  sheriff  of 
Queen  Anne's  County,  and  was  levied  by  him  on  the  land  of 
Blake,  which  land  was  sold  under  a  t'enditioni  exponas^  issued  on 
the  23d  of  September,  1800,  for  a  sum  of  money  sufficient  to  satisfy 
the  said  judgment,  with  the  costs,  and  leaving  a  surplus  of  £80, 
which  was  paid  to  the  defendant,  and  still  remains  in  his  hands,  and 

(a)  See  Rev.  Code,  Art.  64,  s.  30;  State  vs.  Rogers,  2  H.  &  McH.  125,  note^ 
as  to  the  State's  priority  as  a  creditor. 

{b)  See  Laidler  vs.  Young.  2  H.  &  J.  69;  Hays  vs.  Richardson,  1  G.  &  J. 
866;  Canal  Co.  vs.  R.  R.  Co.  4  G.  &  J.  1. 
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was  attached  by  the  State  on  the  2dd  of  July,  1801,  in  virtne  of  an 
attachment  issued  the  1st  of  May,  1801,  on  the  second  judgment. 
S.  T.  Wright  having  the  bond  of  Blake,  assigned  the  same  to  Mrs. 
Davidson,  the  plaintiff  in  this  case,  who  commenced  suit  thereon  for 
the  use  of  Wright,  and  obtained  judgment  at  September  Term, 

1800,  and  sued  out  the  present  attachment  on  the  25th  of  April, 

1801,  which  was  laid  in  the  hands  of  the  defendant  on  the  4th  of 
May,  1801.  The  defendant  demurred  to  the  plaintiff's  replication,  to 
which  there  was  a  joinder. 

Mariifk,  (Attorney-General,)  and  Wrightj  for  the  defendant.  1.  The 
State  has  a  preference,  in  the  payment  of  debts  due  to  it,  from  the 
date  of  the  writ,  and  it  is  for  the  public  advantage  that  the  State 
should  have  such  a  preference.    Act  of  March,  1778,  ch.  9,  s.  6. 

•  2.  The  State  has  a  right  to  the  preference  at  common  law,  mM,^ 
on  the  ground  of  prerogative.  See  2  Harr.  dt  McHen.  198 ;  3  ^^  • 
3  Harr.  iSc  McHen.  171. 

Spencer  and  Scott,  for  the  plaintiff.  Money  in  this  case  is  not  to 
be  considered  as  land.  The  surplus  money  in  the  hands  of  the 
sheriff  is  not  to  be  considered  as  land,  but  remains  subject  to  the 
order  of  the  debtor.  Dongl.  231 ;  4  East,  510.  If  the  sheriff  had 
paid  over  the  money  to  the  plaintiff,  he  would  not  have  been  liable. 
1  T.  B.  729. 

Gha»e,  Ch.  J.  The  question  to  be  decided  by  the  Court  is, 
whether  the  State  is  entitled  to  a  preference  f 

The  Court  are  of  opinion,  that  the  Act  of  March,  1778,  ch.  9,  fully 
embraces  this  case. 

The  sixth  section  of  that  Act  renders  all  lands  and  tenements,  be- 
longing to  an3' public  debtor  of  the  State,  liable  to  execution  from  the 
oommencement  of  the  suit  of  the  State,  in  whatever  hands  or  posses- 
sion they  may  be  found.  The  words  of  this  clause  are  plain  and 
comprehensive,  including  within  it  every  debtor  to  the  •  State  ^mg^ 
without  distinction,  and  without  regard  to  the  manner  in  ^^^ 
which  he  became  indebted. 

The  title  and  preamble  of  an  Act  of  Assembly  are  never  resorted  to 
in  expounding  it  to  ascertain  the  meaning  of  the  Legislature,  except 
where  the  words  in  the  enacting  clause  are  doubtful,  or  not  suffi- 
ciently explicit  to  express  their  intention. 

This  clause  contains  a  particular  and  positive  provision,  which  is 
not  controlled  or  in  any  manner  affected  by  any  other  part  of  the 
Act. 

As  soon  as  the  snit  was  commenced  by  the  State  a  lien  was 
created  on  the  lands  of  the  debtor,  Philemon  C.  Blake,  and  the 
State  acquired  a  right  of  preference  over  the  other  creditors  of  the 
said  Blake,  who  had  not,  prior  to  the  commencement  of  the  said 
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snit  by  the  State,  secured  a  lien  by  jadgment,  mortgage,  or  other- 
wise, ou  the  lands  of  the  said  Blake. 

The  priority  of  payment,  thus  acquired  by  the  State,  could  not  be 
ii vested  or  defeated  by  any  Act  of  the  sheriff  who  sold  the  land,  the 
debtor,  or  any  other  i>Brson — And  the  surplus  of  the  money  arising 
from  the  sale  of  the  said  Blake's  land^  after  satisfying  the  first  judg- 
ment of  the  State,  remaining  in  the  hands  of  the  defendant,  is  to  be 
considered  as  land,  and  subject  to  the  attachment  of  the  State, 
issued  on  the  second  judgment  in  preference  to  the  claim  of  the 
plaintiff.  Demurrer  ruled  good. 


GENERAL  COXJBT,  MAT  TERM,  1805. 
Lowe  et  i(x,  vs.  Maccubbin  et  al. 

There  is  no  distinction,  under  the  Act  of  1786,  ch.  45,  to  direct  descents, 
between  brothers  and  sisters,  (children  of  the  same  father,)  of  the  whole 
and  half  blood,  where  the  estate  descended  from  the  father. 

This  was  a  case  sent  from  the  Court  of  Chancery  for  the  opinion 
of  this  Court,  viz. 

In  Chancery,  June  15, 1805.  It  is  admitted  by  the  parties  that 
Joseph  Maccubbtn  died  intestate  some  time  in  the  year  1800,  seised 
of  sundry  tracts  of  lands  situate  in  Anne  Arundel  County.    It  is  also 

nm  ^^^^^^9  ^^^^  ^^  ^^^^  ^^^  following  children,  to  wit:  The  wife 
^^*  •  of  Lloyd  M.  Lowe,  (complainant,)  by  one  wife,  and  ^Nicholas 
and  Charlotte  Maccubbin,  (the  defendants,)  by  a  second  wife,  and  at 
the  time  of  the  death,  of  the  said  Joseph  Maccubbin,  his  second 
wife  was  with  child,  since  born  and  now  alive,  named  Nicholas,  the 
said  first  named  Nicholas  having  died  previous  to  his  birth,  a  minor, 
and  without  issue. 

At  the  instance  of  the  complainants,  the  Chancellor  takes  the 
liberty  of  requesting  the  honorable  the  Judges  of  the  Grcneral 
Court  to  give  their  opinion,  whether  or  not  the  complainant's  wife, 
together  with  the  said  Charlotte  and  Nicholas  Maccubbin,  (the  2d,) 
are  equally  entitled  to  the  portion  of  the  land  which  descended  to 
the  said  Nicholas,  (the  first,)  from  his  father;  or  whether  or  not  the 
same  devolved  on  the  said  Nicholas  and  Charlotte  of  the  whole  blood, 
to  the  exclusion  of  the  complainant's  wife,  a  sister  of  the  half  blood ! 

A.  C.  Hanson,  Chancellor. 

The  General  Court  sent  the  following  certificate  to  the  Court  of 
Chancery : 

To  the  honorable  the  Chancellor  of  Maryland, 

We,  the  underwritten,  Judges  of  the  General  Court,  do  certvfy, 
that  in  our  opinion  the  complainant's  wife,  together  with  Charlotte 


BEOSIU8  vs.  EEUTBR.— 1  H.  &  J.  343 

tmd  IS^ichoias  Maecabbin,  (the  secoDd,)  are  equally  entitled  to  the 
portion  of  the  land  which  descended  to  the  said  iN^icholas,  (the  first,) 
from  his  father.  J.  T.  Ohase, 

E.  Spbiqo. 


GENEEAL  COXJET,  MAT  TEEM,  1805. 
Brosius  v8.  Eeuteb  et  al 

* 

hi  a  return  to  a  mandctmus^  the  same  certainty  is  required  as  in  declarations 
and  pleadings,  nothing  can  be  supplied  by  intendment  or  inference. 

The  facts  stated  in  a  return  to  a  mandcimtLS^  are  supposed  to  be  true  and  are 
not  trayersable.  (a) 

If  they  are  false,  the  remedy  is  by  action  against  the  person  making  the 
return. 

The  return  to  a  mancUtmtut  held  to  be  insufficient,  in  not  showing  and  setting 
forth  with  precision  and  certainty  the  rules,  laws  and  canons,  of  the 
church,  &c. 

Mandamus  to  restore,  or  caused  to  be  restored,  the  prosecutor 
into  the  place  and  function  of  minister  of  <<  The  Saint  John's  German 
Catholic  Church  of  •  Baltimore,"  in  the  City  of  Baltimore,  and  mm^ 
to  the  use  of  the  pulpit  and  altar  of  the  said  church,  and  of  the  ^"^'^ 
parsonage  house  thereof,  and  of  all  and  singular  the  effects,  property, 
rights,  privileges,  liberties  and  functions,  to  the  said  church,  altar 
and  pulpit,  and  to  the  office  and  duty  of  rector  or  priest  of  the  said 
congregation,  in  any  wise  belonging  or  appertaining,  or  to  signify  to 
the  Court  here  cause  to  the  contrary  thereof,  &c. 

Proof  was  made  of  a  service  of  the  mandamus  on  each  of  the  de- 
fendants. 

The  defendants  made  the  following  return,  to  wit :  We,  Caesarius 
Beater,  &c.  &c.  the  parties  to  whom  the  writ  hereto  annexed  is 
directed,  by  virtue  of  the  writ  aforesaid,  do  most  humbly  certify  to 
the  Judges  of  the  General  Court,  sitting  in  the  General  Court  for 
the  Western  Shore  of  Maryland,  that  the  persons  named  in  the  said 
writ  are  members  of  a  congregation  of  Christians,  associated  to- 
gether for  the  purpose  of  divine  worship  in  the  City  of  Baltimore, 
and  Baltimore  County,  and  are  denominated  ^'The  Saint  John's 
Oennan  Catholic  Church  of  Baltimore."  We  do  further  certify,  that 
the  said  Caesarius  Beuter  was  duly  elected  and  chosen,  by  a  majority 

(a)  Under  Rev.  Code,  Art.  67,  sec.  II,  s.  5,  e^  seq.  the  petitioner  may  plead 
to  or  traverse  the  averment  of  the  answer  to  a  mandamus^  and  the  defendant 
shall  take  issue  or  demur  to  the  plea  or  traverse ;  and  such  further  proceedings 
shall  thereuix>n  be  had  as  if  the  petitioner  had  brought  an  action  on  the  case 
lor  a  false  return.  See  Matter  vs.  Primrose^  28  Md.  501 ;  Runkel  vs.  Wine- 
mOer,  4  H.  &  McH.  276,  note;  Harwood  vs.  Marshall,  10  Md.  451. 
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of  the  members  of  the  said  Congregation,  minister  thereof,  and  that 
he  still  continues  to  exercise  his  ministerial  functions  with  the  ap- 
probation and  consent  of  the  said  majority.  And  we  do  further 
certify,  that  the  said  GsBsarius  Beuter  was  put  into  x>osse8sion  of  the 
church  of  the  said  congregation,  and  of  the  use  of  the  pulpit  thereof^ 
as  minister  of  the  said  congregation,  with  all  the  liberties,  privileges 
and  advantages,  to  that  place  and  function  belonging  and  apper> 
taining,  and  that  the  said  minister,  so  elected  and  put  into  posses- 
sion, holds  the  place  and  function  oi*  minister  of  said  congregation,, 
by  the  will  and  assent'  of  a  majority  of  the  members  of  the  said  con- 
gregation. And  we  do  further  certify,  that  the  said  Francis  X. 
Brosius  has  been  appointed  minister  by  the  Bight  Beverend  John 
Carroll,  Bishop  of  Baltimore,  without  the  previous  consent  and 
it«tQ  approbation  of  the  majority  of  the  members  of  •  the  said 
^^^  congregation,  and  in  opposition  to  their  declared  wishes 
and  choice,  and  contrary  to  the  rules,  laws  and  canons  of  the 
Catholic  Church.  And  we  do  further  certify,  that  by  the  funda- 
mental laws,  usages  and  canons,  of  the  German  Catholic  Church 
aforesaid,  to  which  we  belong,  that  the  members  of  the  church,  who 
found  and  built  and  contribute  to  the  support  of  the  church  and 
the  pastor  thereof,  have  the  sole  and  exclusive  right  of  nominating 
and  appointing  their  pastor,  and  that  no  other  person,  whether 
bishop  or  pope,  has  a  right  to  apiK)int  a  pastor  without  the  assent 
and  approbation  of  the  congregation,  or  a  majority  of  the  same.  And 
we  do  further  certify,  that  the  said  CsBsarius  Beuter  is  a  regular 
clergyman  belonging  to  the  society  called  "The  Minorits  Conventuals 
of  the  Order  of  Saint  Francis,"  and  that  the  said  Caesarius  Beuter 
was  sent  back  to  the  United  States  to  found  a  German  CathoUc 
Church  in  Baltimore,  according  to  the  law  of  the  said  United 
States;  and  that  in  virtue  of  the  said  authority,  he  the  said  Csesarias 
Beuter,  and  a  majority  of  the  congregation  aforesaid,  did  build,  found, 
and  erect  the  said  church,  called  "The  Saint  John's  German  Catholic 
Church  of  Baltimore,"  and  did  place  the  said  church  under  the  sole 
and  exclusive  control  of  the  said  order  according  to  the  law  of  the 
United  States ;  of  which  said  church  the  said  Caesarius  Beuter  was 
put  and  appointed  pastor,  and  still  continues  so  to  be;  and  that  by 
the  canonical  law  of  the  Catholic  Church  aforesaid,  the  said  Csesarios 
Beuter,  owes  obedience  to  the  magistrate,  and  to  said  order,  and  to 
no  other  ecclesiastical  person  or  body  whatsoever.  And  therefore 
we  cannot,  nor  can  either  of  us,  restore  the  said  Francis  X.  Brosios 
into  the  said  place  and  function  of  minister  of  the  said  church,  called 
"The  Saint  John's  German  Catholic  Church  of  B.altimore,"  and  to 
the  use  of  the  church  of  the  said  congregation,  and  the  pulpit  thereoi^ 
as  minister  of  the  said  congregation,  with  all  liberties,  privileges  and 
advantages,  to  that  place  and  function  belonging,  as  by  the  writ 
aforesaid  we  are  commanded.  In  witness  whereof  we  hereto 
oo^  •  gg^  QUIP  hands  and  seals  the  13th  day  of  May,  in  the  year  of 
our  Lord  1805.  Feid.  Cjesab.  Beuter,  [(l.  s.)] 
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And  also  signed  and  sealed  by  the  other  defendants. 

r 

Harper^  for  the  prosecutor,  moved  the  Court  to  quash  the  return 
for  insufficiency,  for  the  following  reasons: 

1.  The  return  states  that  they  belong  to  ^<  The  Saint  John's  German 
Catholic  Church  of  Baltimore,"  (which  is  a  congregation  professing 
the  Catholic  religion,)  and  then  states,  that  by  the  canons,  &c.  of 
that  congregation,  a  majority  may  appoint,  but  does  not  shew  that 
in  the  Eoman  Catholic  Religion,  a  particular  congregation  can  have 
separate  canons. 

This  being  material,  must  be  positively  shewn,  and  cannot  be  made 
ont  by  inference  or  intendment. 

2.  It  states,  that  the  bishop  appointed  the  prosecutor,  "  contrary  to 
the  rules,  laws  and  canons  of  the  Catholic  Church,"  without  shewing 
in  what  resx>ect  the  appointment  was  contrary  to  those  rules,  laws 
and  canons,  or  what  those  rules,  laws  and  canons  are. 

3.  It  states,  that  the  said  C^esarius  Renter  was  elected  and  put 
into  possession  by  a  majority,  without  shewing  when  and  where  the 
said  election  took  place,  and  how  many  members  of  the  congregar 
tion  there  were  at  the  time  of  the  said  election,  and  how  many  voted 
for  the  said  Renter;  and  that  the  meeting  for  the  purpose  of  such 
election  was  held  pursuant  to  the  canons. 

4.  It  states,  that  by  the  canons,  laws  and  usages,  of  the  German 
Catholic  Church  aforesaid,  the  members  who  found  and  build  a 
church,  and  who  contribute  to  the  support  of  it,  and  of  the  minister^ 
have  the  sole  and  exclusive  right  of  nominating  and  appointing  their 
pastor;  but  does  not  shew  particularly  what  those  canons,  laws  and 
usages  are,  nor  how  they  were  established. 

5.  It  states,  that  the  said  Renter,  and  a  majority  of  the  congrega- 
tion, did  erect  the  said  church,  and  did  place  it  under  the  direction 
of  the  society  or  order  called  "The  Minorits  Conventuals  of  the 
Order  of  Saint  •  Francis,"  without  shewing  when  and  by  what  ^  ^  ^ 
persons  particularly,  and  in  what  manner  the  said  acts  were  ^^^ 
done;  and  how  many  members  there  were  of  the  said  congregation 
at  the  times  of  doing  those  acts  respectively,  and  the  particular 
canon  or  laws  by  virtue  of  which  the  said  acts  are  respectively  sup- 
posed to  have  been  done. 

6.  It  states,  that  the  said  church  was  built  and  founded  by  author- 
ity from  the  aforesaid  order  or  society,  without  shewing  the  nature 
and  extent  of  that  authority,  or  the  manner  in  which  it  was  giv^n, 
or  the  power  of  the  said  order  or  society  to  give  such  authority. 

7.  It  states,  that  by  the  canonical  law  of  the  Catholic  Church,  the 
said  Renter  owes  obedience  to  the  said  order,  and  to  no  other  ecclesi- 
astical person  or  body  whatsoever,  without  shewing  particularly  what 
that  canonical  law  is. 

8.  It  states,  that  the  persons  named  in  the  return  are  members  of 
^The  Saint  John's  German  Catholic  Church  of  Baltimore,"  and  that 
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they,  with  a  majority  of  the  members,  did  certain  acts,  without 
shewing  how  they  respectively  became  members,  or  what  number  of 
persons  joined  with  them  in  doing  the  said  acts,  and  how  those  per- 
sons became  members. 

9.  It  claims  an  absolute  exemption  from  ecclesiastical  discipline 
and  authority,  which  is  inconsistent  with  the  known  rules  and  con- 
stitution  of  the  Boman  Catholic  Religion,  and  is  not  warranted  by 
the  laws  or  Constitution  of  this  State  or  of  the  United  States. 

10.  It  does  not  shew  that  the  prosecutor  was  removed. 

It  is  a  general  principle,  he  said,  that  every  return  to  a  mandamus 
to  be  good  must  be  a  complete  answer  to  the  writ.  The  King  vs. 
^  The  Mayor  of  Abingdon^  Salk.  433;  S.  C.  1  Ld.  Raym,  659. 

ODO  •  YoT  the  certainty  required  in  plectding,  and  in  the  returns 
to  writs  of  mandamus,  he  cited  5  Com.  Dig.  7, 32,  33,  48;  4  Cam.  Dig. 
215;  Burr.  731;  3  tkiXk.  430,  433,  436;  1  Shaw.  282;  6  Mod.  309;  1 
Stra.  64;  2,Ld.  Ra/ym.  1566;  5  Mod.  258,  259.  In  the  case  of  Runkel 
vs.  Winemiller^  4  Harr.  db  McHen.  429,  a  very  special  return  was 
made.  But  this  Court  said  such  matter  must  be  set  forth  to  shew 
the  appointment  was  by  a  majority.  The  Court  in  that  case  held 
all  the  objections  to  the  return  to  be  fatal,  and  particularly  that 
which  is  the  subject-matter  of  the  9th  objection  to  the  present 
return. 

mmf^       *  Hollingsworth  and  KeU^  on  the  same  side. 
'^^^       MartiUy  (Attorney-General,)  Purviance  and  Boyd^  for  the 
defendants. 

Chase,  Ch.  J.  (Done,  J.  absent.  SPBiaa,  J.  concurred.)  In 
the  return  to  a  mandamus  the  facts,  which  are  requisite  to  justify  a 
refusal  to  restore,  must  be  stated  with  precision  and  certainty.  A 
defective  and  incomplete  statement  of  facts  cannot  be  aided  or  sop- 
plied  by  intendment  or  inference.  All  the  authorities  support  the 
position,  that  the  same  certainty  is  required  in  a  return  to  a  manda- 
mus as  is  necessary  in  declai-ations  and  pleadings.  The  facts  ex- 
hibited in  the  return  must  appear  to  the  Court  to  be  a  complete 
justification  for  refusing  to  restore,  or  the  Court  will  order  a  peremp- 
tory mandamus;  and  certainly  there  cannot  be  any  thing  better 
established  than  that  necessary  facts  not  stated  are  not  inferrable  or 
to  be  intended  from  facts  which  are  set  forth.  The  facts  set  forth 
in  the  return  are  supposed  to  be  true,  and  are  not  traversable;  and 
the  Court  must  decide,  whether  they  are  a  sufficient  and  legal  cause 
to  Justify  the  refusal  to  restore.  Should  the  statement  of  facts  in 
the  return  be  false,  the  remedy  is  by  action  against  the  persons  who 
make  the  return,  and  to  whom  the  mandamus  was  directed. 

These  principles  being  recognized  will  lead  the  Court  to  a  right 
decision  in  this  case. 

The  Court  are  of  opinion,  that  the  return  of  Caesarius  Renter,  &c 
&c.  to  the  writ  of  mandamus  in  this  case,  is  insufficient  and  defee* 
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tive  in  law,  in  not  shewing  and  setting  forth,  with  precision  and  oer- 
taintj,  the  rales,  laws  and  canons,  of  the  Catholic  Church,  which 
render  the  appointment  of  Francis  X.  Brosius,  minister  of  '^The 
Saint  John's  Grerman  Catholic  Church  •  of  Baltimore,"  by  ^m^ 
the  Right  Reverend  John  Carroll,  Bishop  of  Baltimore,  unlaw-  *^^ 
fhl,  without  the  previous  approbation  of  the  majority  of  the  mem- 
bers of  the  congregation  of  the  said  church. 

In  not  setting  forth  the  fundamental  laws,  usages  and  canons,  of 
the  said  Grerman  Catholic  Church,  which  vest  the  right  and  power 
of  nominating  and  appointing  the  pastor  of  the  said  church  exclu- 
sively in  the  members  thereof  who  did  found  and  build  the  same, 
and  do  contribute  to  the  support  of  the  said  church  and  pastor 
thereof. 

In  not  setting  forth  the  rules  and  canons  of  the  said  church  which 
make  the  assent  and  approbation  of  the  congregation  of  the  said 
ehnrch,  or  a  majority  of  them,  necessary  to  validate  the  appoint- 
ment of  the  pastor  by  the  said  bishop. 

In  not  setting  forth  any  rules  or  canons  of  the  said  Catholic 
Chorch,  whereby  "The  Saint  John's  German  Catholic  Church  of 
Baltimore  "  is  placed  under  the  superintendence  and  control  of  the  I 

society  called  "The  Minorits  Conventuals  of  the  Order  of  Saint 
Francis,"  in  exclusion  or  derogation  of  the  authority  of  the  Pope, 
and  of  the  said  John  Carroll,  Bishop  of  Baltimore. 

And  thereupon  the  Court  quash  the  said  return,  and  order  a  per- 
emptory mandamus  to  issue  to  the  Reverend  CaBsarius  Renter,  &c. 
^.  to  restore,  &c.  Return  quashed^  dtc. 


GENERAL  COURT,  MAY  TERM,  1805. 
Howard  vs.  The  Levy  Court,  &c. 

<>atige  shown  by  the  Justices  of  the  Levy  Court,  why  a  mandamtis  should 

not  issue  against  them  to  levy  money,  &c, 
'Hie  defendant,  and  not  the  plaintiff,  is  answerable  for  the  poundage  fees  on 

executions,  (a) 
^  property  is  taken  under  a  fi.  fa,  and  the  plaintiff  and  defendant  compro- 

nuse,  the  sheriff  may  sell  to  the  amount  of  his  poundage  fees. 

v^re  there  are  several  executions  against  several  defendants  for  the  same 
debt,  the  sheriff  is  entitled  to  poundage  fees  only  on  the  sum  really  due. 

"^re  executions  go  to  different  counties  on  either  a  joint  judgment  or  on 
several  judgments  for  the  same  debt,  the  sheriffs  of  such  counties  must 
divide  amongst  them  the  poundage  fee  on  the  real  debt. 

Motion  by  the  plaintiff'  for  a  rale  on  the  Justices  of  the  Levy 
^nrt  of  Anne  Arundel  County,  to  shew  camse  why  a  writ  ot'manda- 

(fl)  See  Fisher  vs.  Beatiy,  3  H.  &  McH.  100,  note. 
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mu8  should  not  issne  to  them,  and  each  and  every  of   them,  as 
mm^  justices  as  •aforesaid,  commanding  them  to  allow' and  levy 
^^^  upon  the  assessable  property  of  the  said  county,  and  cause  to  be 
collected  and  paid  to  the  plaintiff,  a  sum  of  money  due  to  *  him  as 
poundage  and  other  fees,  in  executing,  as  sheriff  of  the  said  coantyt 
sundry  writs  of  capias  a4  satisfaciendum  issued  out  of  the  General 
Court  at  the  instance  and  for  the  use  of  the  Justices  of  the  Levy 
Court  aforesaid,  against  sundry  persons,  as  particularly  mentioned  in 
the  affidavit  produced  and  filed.    The  affidavit  stated,  that  the 
plaintiff  was  duly  elected  and  commissioned  sheriff  of  Anne  Arun- 
del County  for  the  years  1801,  1802  and  1803,  and  gave  bonds,  with 
security,  and  took  the  several  oaths  required  by  law,  and  served  as 
sheriff  of  the  said  county  during  the  said  years.    That  during  his 
continuance  in  his  said  office  as  sheriff,  to  wit,  on  the  25th  of  August, 
1801,  four  writs  of  capias  ad  saUsfoAsiendum  issued  out  of  the  General 
Court,  on  four  separate  judgments,  rendered  in  that  Court,  in  favor 
of  the  justices  aforesaid,  and  were  directed  and  delivered  to  him  as 
sheriff  of  the  county  aforesaid,  that  is  to  say,  &c.  which  writs  were 
severally  endoi'sed  to  be  released  on  payment  of  £1,800  current 
money,  with  interest  thereon  from  the  14th  of  June,  1797,  till  paid^ 
and  757  wt.  tobacco,  costs,  and  that  any  payments  which  had  been 
made  appear  to  J.  M.  before  the  20th  of  August,  1801,  were  to  be 
allowed.    That  these  executions  were  served  on  each  of  the  defend- 
ants, and  so  returned  to  the  General  Court  at  October  Term,  1801, 
and  were  entered  not  called    by  consent.      That  the  plaintiff's 
poundage  and  other  fees  for  serving  said  executions,  amounted  to 
2802. 18^.  4^^.  current  money.    The  affidavit  further  stated,  that  four 
other  similar  executions  issued  at  the  same  time,  in  the  same  manner, 
and  at  the  instance  and  for  the  use  of  the  said  Levy  Court,  against 
certain  other  persons,  each  endorsed  to  be  released  on  payment  of 
£920  cmrent  money,  with  interCvSt  from  the  22d  of  June,  1797,  till 
paid,  and  757  wt.  of  tobacco,  coats,  with  a  similar  direction  as  to  the 
payments  to  be  allowed;  which  last  executions  were  served  on  each 
of  the  defendants  and  so  •  returned  to  October  Term,  1801, 
^^^  and  were  in  like  manner  entered  not  called  by  consent.    That 
the  poundage  and  other  fees  due  the  plaintiff  on  these  last  wdts^ 
amounted  to  135/.  3«.  4(?.  cuirent  money.    That  he  applied  to  the 
Levy  Court  to  levy  the  amount  ef  his  account  for  fees  as  aforesaid^ 
amounting  in  the  whole  to  the  sum  of  412/.  1«.  M.  current  money, 
and  that  they  refused  to  levy  more  than  the  sum  of  25/.  12«.  1^^ 
alleging  that  the  whole  of  the  money,  as  endorsed  on  the  said  seve- 
ral executions,  was  not  due  from  the  defendants ;  and  that  the  four 
first  mentioned  executions  all  issued  for  one  and  the  same  sums  of 
money,  except  costs ;  and  that  the  four  other  executions  issued  for  one 
the  same  sum  of  money,  except  costs.    That  the  balance  due  him^ 
not  levied,  amounts  to  386/.  9«.  O^d,  current  money,  as  per  account 
exhibited  and  filed. 
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Notice  of  the  intended  motion  was  served  on  each  of  the  said 
justices,  and  the  mle  laid  to  shew  cause  by  a  particular  day  during 

the  term. 

iSl^jf  appeared  on  the  part  of  the  Levy  Court,  and  filed  the  fol- 
lowing answer,  to  wit: 

The  Levy  Court  of  Anne  Arundel  County  do  hereby  certify  and 
state  to  the  honorable  the  Judges  of  the  General  Court-,  in  answer  to 
the  application  of  Henry  Howard  for  a  writ  of  mandamus  to  be 
directed  to  the  Justices  of  the  said  Levy  Court : — 

That  we  believe  that  four  writs  of  capia^s  ad  satisfa>ciendum  issued, 
as  the  said  Howard  hath  stated  in  the  affidavit  on  which  he  grounds 
his  said  application,  but  for  greater  certainty  we  reter  to  the  writs 
themselves;    that  although  the  said  writs  are  endorsed  as  they 
appear,  yet  they  were  only  for  the  payment  of  one  sum  of  money, 
and  the  costs  of  each  separate  judgment ;  and  it  appears  irom  the 
records  of  our  Court,  that  there  was  not  more  due  than  the  sum,  for 
which  poundage  fees  hath  been  allowed.    We  also  state,  that  we  be- 
lieve that  the  other  writs  of  capias  ad  satisfaciendum  issued  as  stated 
in  the  affidavit  upon  which  the  said  application  is  grounded,  but  for 
greater  certainty  we  refer  to  writs  themselves;  and  that  although 
the  said  writs  are  endorsed,  as  they  •  purport  to  be,  yet  it 
appears  from  our  records  that  there  was  not  more  due  than  ^^'■ 
the  siun  for  which  poundage  fees  hath  been  allowed.    That  the 
aforesaid  Howard,  in  January  last,  presented  the  account  which  is 
herewith  produced,  claiming  to  be  paid  his  poundage  fees  upon  each 
several  execution  upon  the  several  sums  for  which  the  said  execu- 
tions were  respectively  endorsed.    But  the  Levy  Court,  upon  full  de- 
liberation, did  not  think  that  they  could,  consistently  with  their 
duty,  levy  for  the  said  Howard  more  for  his  poundage  fees  than  what 
wonld  be  due  him,  calculating  the  said  fees  upon  the  sum  due  and 
receivable  upon  the  whole  of  the  said  executions;  and  that  the  Levy 
Court  did,  at  the  time  of  laying  the  levy,  direct  to  be  levied  for  him 
his  poundage  fees  aforesaid,  calculating  them  according  to  that  prin- 
ciple, which  the  Court  then  thought  and  still  think  correct.    We 
farther  state,  that  the  levy  hath  been  ahready  laid,  and  a  collector 
appointed  to  collect  the  same  for  the  present  year,  and  that  no 
farther  levy  is  intended  to  be  made  during  the  i)eriod  for  which  by 
law  our  present  commission  as  Justices  of  the  Levy  Court  will  con- 
tinue, nor  will  the  collector  abeady  appointed  by  us  be  accountable 
under  his  bond  already  given  for  any  future  levy  which  may  be  laid. 
We  therefore  submit  to  this  honoiable  Court,  whether  it  woald  be 
proper  t-o  direct  a  mandamus  to  the  present  members  of  the  Le\y 
Court,  to  levy  a  sum  of  money  for  the  said  Howard,  when  the  next 
levy  for  the  said  County  will  be  laid  at  a  time  when  the  Levy  Court 
will  be  acting  under  a  new  commission,  and  more  especially  as  this 
claim  for  poundage  fees,  if  it  ever  had  any  foundation,  should  not 
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have  laid  dormant  until  the  last  levy  for  oar  said  county.  We 
iurther  beg  liberty,  with  all  proper  respect,  to  certify  to  your  honor- 
able body,  that  we  conceive,  by  the  laws  of  this  State,  the  power 
and  the  right  to  lay  the  levies  on  the  people  of  the  several  counties, 
are  exclusively  vested  in  the  respective  Levy  Courts,  the  members 
of  which  are  alone  responsible  to  the  government  and  the  public  for 
their  conduct ;  and  that  on  this  occasion,  having  acted  deliberately 
^  ^  on  the  question,  and  •  being  of  opinion  that  we  could  not 
oo^  ^i^ij  propriety  tax  the  people  of  Anne  Arundel  County  with 
this  claim  of  the  said  Howard,  we  trust  and  hope  that  it  will  not  be 
considered  within  the  power  of  the  judiciary  to  g^aut  the  writ  of 
numdamus  applied  for. 

Signed  by  order,  N.  H.  Clk.  L.  C.  A.  A.  Cty. 

Shaaff.    Several  ol][]ections  arise  as  to  the  plaintiff's  right. 

1.  The  sheriff  is  only  entitled  to  claim  poundage  fees  on  one  debt 
where  several  executions  issue  for  the  same  debt. 

2.  The  Levy  Court  are  annually  appointed,  and  the  defendants 
may  not  be  in  commission  when  the  next  levy  is  to  be  laid.  The  lay- 
ing of  levies  is  exclusively  vested  in  the  Justices  of  the  Levy  Court, 
and  they  are  not  subject  to  the  control  of  the  judiciary.  The 
Justices  of  the  Levy  Court  are  appointed  under  the  Act  of  1794,  ch. 
53.  If  the  judiciary  has  the  right  to  control  the  Levy  Court,  they 
may  incidentally  lay  the  levy. 

3.  The  Levy  Court  have  already  discharged  their  duty  in  laying  the 
levy  for  the  present  year,  and  have  appointed  a  collector,  and  taken 
his  bond.  The  case  of  EUux^tt  et  al.  vs.  The  Levy  Courtf  dte.  anie 
<I59,  is  different  from  the  presept  case;  in  that  case  there  was  a  law 
directing  them  to  levy  the  money. 

4.  The  Justices  of  the  Levy  Court  do  not  act  in  a  ministerial,  bat 
in  a  judicial  capacity;  and  a  writ  of  mandamus  never  issues  to 
Judges  acting  judicially.  The  United  States  vs.  Latcrence^  3  Doll. 
Rep.  42;  Quynn  vs.  Statej  ante  36;  5  T.  R.  470. 

•  Chase,  Ch.  J.  The  Court  wish  to  hear  counsel,  whether 
^^^  the  sheriff  has  a  right  to  charge  poundage  fees  on  each  execu- 
tion, where  there  are  several  executions  for  the  same  debt;  and 
whether  the  plaintiff,  and  not  the  defendant,  is  answerable  to  the 
sheriff  for  the  poundage  fees? 

Ridgely,  for  the  motion.  It  has  been  decided  in  this  Court,  in  the 
case  of  Court  vs.  Reeder^  about  the  year  1791,  that  the  plaintiff  is 
answerable  to  the  sheriff  for  the  poundage  fees  on  an  execution. 
So  also  in  2  T.  R.  132, 157.  If  an  erroneous  writ  issues,  the  sheriff 
is  to  have  his  fees.  SaUc.  352.  Suppose  separate  ca.  sa^s  against 
three  solvent  and  one  insolvent  person.  If  the  solvent  persons  are 
brought  into  Court,  and  the  other  not,  the  sheriff  is  liable  to  an 
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action  of  escape.  In  the  case  of  Stewart  ys.  Dorsey^s  Executors^  3 
Ban.  &  McHen.  401,  the  defendant  was  bound  by  the  promise  made 
by  her  testator,  to  pay  the  feed,  otherwise  the  plaintiff  could  not 
have  recovered  them  from  her. 

* K%  also  for  the  motion,  stated,  that  he  had  authorities  mg^m 
to  shew  that  this  Court  can  direct  the  mandamus  to  the  ^^^ 
Levy  Court;  but  as  they  have  intimated  that  the  other  points  should 
be  first  argued,  he  would  proceed  to  examine  them. 

The  poundage  fees  are  no  part  of  the  costs.  K  the  sheriff  is  not 
oompeteut  to  detain  the  defendant,  who  then  is  to  pay  the  poundage 
feest  Why  surely  the  plaintiff.  The  defendant  being  in  gaol,  the 
question  was,  who  was  to  pay  the  poundage  feesf  And  it  was 
decided  that  the  plaintiff  was.  Imp.  Shff.  145;  he  also  cited  Salk. 
230;  2  T.  R.  126. 

• 

Chase,  Ch.  J.  (Done,  J.  absent.  Spbigg,  J.  concurred.)  The 
Conrt  think  the  question  has  been  decided  by  this  Qpurt,  that  the 
defendant,  and  not  the  plaintiff,  is  liable  for  the  sherifi*'s  poundage 
fees  on  executions.  If  it  were  not  so,  the  poundage  fees  would  be 
considered  as  part  of  the  costs. 

•  The  Assembly,  by  the  Act  of  November  Session,  1779,  ^^^ 
ch.  25,  8.  4,  intended  to  redress  the  evil  practice  of  sheriffs  in  ^^^ 
taking  more  poundage  fees  than  they  ought.  That  Act  directs  the 
som  to  be  endorsed,  and  the  sheriff  is  not  bound  to  execute  the  writ 
nnless  such  endorsement  is  made.  The  Act  shews  that  the  defend- 
ants are  liable  to  pay  those  fees,  and  there  is  no  instance  of  the 
plaintiff ^8  receiving  the  poundage  fees  from  the  defendant. 

Upon  a  fieri  fadas^  if  goods  are  taken,  and  the  debt  is  com- 
promised, the  sheriff  can  sell  to  the  amount  of  his  poundage  fees. 

If  the  defendant  has  paid  the  debt  and  costs,  the  Court  would  not 
say  the  sheriff  could  detain  him  in  execution  for  the  poundage  fees. 
Bat  the  sheriff  may  call  on  the  defendant  for  the  poundage  fees,  and 
compel  payment  in  the  same  manner  as  he  can  for  other  fees. 

Suppose  a  ea.  sa.  against  several  persons,  and  one  of  them  pays 
the  debt  and  costs,  and  poundage  fees,  and  the  sheriff  was  to  say 
he  would  not  discharge  the  other  defendants  until  they  also  paid 
the  poundage  fees :  what  would  the  Court  sayl  Why  they  would 
compel  him  to  discharge  the  other  defendants. 

The  Court  are  of  opinion,  that  no  more  can  be  received  by  the 
sheriff  but  poundage  fees  upon  the  sum  really  and  actually  due  to 
the  plaintiff  in  the  execution.  That  the  sheriff  is  not  entitled  to 
but  one  poundage  fee  on  executions  against  the  principal  and  his 
securities,  whether  on  a  joint  or  separate  judgment;  and  that  the 
defendant,  and  not  the  plaintiff,  is  answerable  for  the  poundage 
fees.    That  where  executions  issue  to  separate  counties  for  the  same 
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debt,  against  the  principal  and  his  securities,  or  several  defendants, 
then  the  sheriffs  onght  to  divide  the  poundage  fees. 

Mandamm  refused,  (a) 
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Dyson  vs.  West's  Ex'x. 

The  omission  of  the  word  security  in  the  probate  of  an  account  under  the 
Act  of  1785,  ch.  46,  (Code,  Art.  87,  s.  43,)  is  fatal,  (b) 

Two  several  probates  of  the  same  account  under  that  Act,  taken  at  different 
times,  cannot  be  considered  together  so  as  to  make  either  complete,  if  in 
itself  each  be  defective. 

The  above  Act,  so  far  as  it  relates  to  the  proof  of  accounts,  must  be  strictly 
construed,  (c) 

The  plaintiff  not  having  filed  an  account  to  meet  a  count  in  his  declaration 
for  matters  properljr  chargeable  in  account,  is  not  a  sufficient  ground 
for  the  Court  to  grant  leave  to  amend  the  declaration. 

Assumpsit  for  goods,  wares  and  merchandise,  sold  and  delivered, 
&c.  and  for  sundry  matters  properly  chargeable  in  acconnt. 

The  defendant  pleaded  non-assumpsit  and  plene  administravU. 
There  was  the  general  replication  to  the  last  plea,  and  issnes  were 
joined.  The  plaintiff  brought  this  action  as  surviving  partner  of 
Dyson,  Rogers  &  Co.  (foi^ign  merchants,)  against  the  defendant  as 
executrix  of  Stephen  West,  surviving  partner  of  John  Hobson. 

At  the  trial  the  plaintiff  offered  in  evidence  to  the  jury  an  acconnt 
of  the  goods  shipped  by  the  house  of  Dyson,  Rogers  &  Co.  to  West 
&  Hobson,  which  was  proved  as  follows,  to  wit:  ^^ London,  to  wit. 
Kingdom  of  Great  Britain.  On  the  27th  of  November,  17TO,  per- 
sonally  appeared  Abraham  Dyson,  of  London,  merchant,  late  partner 
with  John*  Rogers  and  Ely  Dyson  of  London,  merchants,  deceased, 
*  who  carried  on  trade  and  merchandise  under  the  firm  of  Dyson, 
Rogers  &  Co.  before  me  the  subscriber.  Lord  Mayor  of  the  City  of 

(a)  The  following  is  an  opinion  given  by  the  Attorney-General,  (Luther 
Martin,  Esq.)  in  October,  1804,  upon  some  of  the  questions  raised  in  this 
case,  viz. 

^^  Judgments  are  obtained  by  a  plaintiff  in  separate  actions  on  the  same 
bond,  or  on  the  same  debt  against  principal  and  sureties.  /V.  fa^s  are  taken 
out  upon  these  judgments.  Though  each  person  is  answerable  for  the  wh<rfe 
debt,  yet  they  are  altogether  only  answerable  for  one  amount.  The  sheriff 
cannot  levy  more  than  the  whole  debt  upon  any  one  or  all.  He  is  only  at 
risk  to  the  amount  of  the  debt,  and  cannot  therefore  be  entitled  to  claim 
more  than  poundage  fees  upon  the  actual  debt.  For  these  poundage  fees 
each  and  all  are  answerable  till  paid,  but  the  sheriff  cannot  claim  full'ponnd- 
age  fees  on  the  debt  against  each,  and  compel  each  to  pay  them.  ^^ 

(b)  See  Evans  vs.  Bonner^  2  H.  &  McH.  246,  note. 

(c)  Approved  in  Warner  vs.  Fowler,  8  Md.  80. 
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London  aforesaid;  and  at  the  same  time  appeared  J.  W.  of,  &c.  late 

derk  to  the  before  mentioned  partnership  of  D.  B.  <&  Go.  and  made 

oath  on  the  Holy  Evangely  of  Almighty  God,  that  the  several  bills 

of  parcels  marked  No.  &c.  hereunto  annexed,  are  bills  of  parcels  of 

sandry  goods,  wares  and  merchandise,  sold  by  the  said  D.  B.  &  Co. 

and  were  shipped  and  consigned  to  Messrs.  Stephen  West  and  John 

Hobson,  then  of,  &c.  on  their  partnership  account  and  risk,  and  that 

the  same  are  just  and  true  as  therein  stated ;  and  that  the  account 

current  marked  with  letter  B,  hereunto  annexed,  entitled,  &c.  and 

signed  by  the  said  A.  D.  as  surviving  partner  of  the  said  J.  B.  and 

•  E.  D.  deceased,  is  a  just  and  true  account,  and  that  they    m^^^ 

believe  the  goods,  wares  and  merchandise,  charged  in  the  ^^^ 

said  account,  and  the  above  bills  of  parcels,  were  bona  fide  delivered 

as  charged,  and  that  they,  or  either  of  them,  have  not,  nor  did  the 

said  J.  B.  &  E.  D.  or  either  of  them,  to  the  best  of  these  deponent's 

knowledge  and  belief,  receive  any  payment  or  satisfaction  for  the 

articles  charged,  more  than  credit  is  duly  given  for  in  and  appearing 

upon  the  said  account,  nor  have  they  the  said  J.  B.  and  E.  D.  or 

either  of  them,  received  any  security  for  the  same,  and  that  the 

balance  charged  and  claimed  is  justly  due,  according  to  the  best  of 

their  respective  knowledge  and  belief." 

It  was  sworn  before,  signed  and  certified  by,  the  Lord  Mayor,  and 
a  certificate  by  a  notary  public  that  such  person  was  lord  mayor; 
and  also  a  certificate  of  the  American  consul,  that  the  person  certify- 
ing as  notary  public  was  a  notary  public. 

Skaaffj  for  the  defendant,  objected  that  the  probate  to  the  account 
offered  in  evidence  is  not  such  as  the  Act  of  1785,  ch.  46,  requires. 

Buchanan^  for  the  plaintiff.  The  account  is  substantially  proved 
conformably  to  the  Act  of  1785,  ch.  46,  which  does  not  prescribe  a 
particular  form. 

•  Ghas£,  Ch.'  J.  When  were  the  old  and  new  probates  mt^^ 
made?  *•* 

Key^  for  the  defendant.  The  old  probate  appears  to  have  been 
made  in  1796,  and  the  new  one  in  1799. 

Chase,  Ch.  J.  Will  not  the  question  occur  as  to  the  security 
between  1796  and  1799! 

Johnson^  for  the  plaintiff.  The  Act  of  Assembly  does  not  specify 
at  what  time  the  probate  is  to  be  made! 

Chahe,  Ch.  J.  The  old  probate  cannot  supply  any  defect  which 
may  be  in  the  new  probate,  for  although  the  plaintiff  might  have 
proved  in  1796  that  he  had  received  no  security,  yet  in  1799,  when 
the  new  probate  was  made^  if  he  had  received  security  in  the  inter- 
val, he  could  not  make  the  probate,  and  that  word  being  omitted  in 
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the  last  probate,  it  may  be  well  presamed  he  had  received  such  seca- 
rity  in  that  interval. 

The  Court  are  not  deciding  how  far  the  word  security  is  essential. 
But  they  say,  if  it  is  an  essential  omission,  the  old  probate  cannot 
aid  it. 

The  Court  think  the  plaintiff's  counsel  had  better  consent  to 
withdraw  a  juror,  and  continue  the  case,  for  the  purpose  of  getting 
better  proof. 

But  the  counsel  of  the  defendant  would  not  consent  that  a  juror 
should  be  withdrawn,  and  upon  examination  the  Court  discov- 
ered they  had  no  authority  to  order  a  continuance  without  the  con- 
sent of  the  defendant's  counsel. 

Kiyo  Chase,  Ch.  J.  The  Court  consider  that  part  of  the  Act  of 
^  •  *  Assembly,  (1786,  ch.  46,)  which  requires  that  the  party  bring- 
ing the  suit  should  swear  that  he  had  received  no  security,  is  an  essen- 
tial which  cannot  be  dispensed  with;  and  that  the  defect  in  the  pro- 
bata is  in  a  matter  of  substance,  and  therefore  fatal. 

Johfisan^  for  the  plaintiff,  prayed  leave  to  amend  the  declaration^ 
and  that  a  juror  might  be  withdrawn  for  that  purpose.  The  decla* 
ration,  he  said,  has  a  count  for  sundry  matters,  &c.  and  there  was 
no  account  filed  applicable  to  that  count. 

Shaaffj  contra.  This  would  be  getting  round  the  Act  of  Assembly 
for  the  amendment  of  the  law.  There  is  in  the  declaration  a  count 
for  goods,  wares  and  merchandise. 

Chase,  Ch.  J.  The  Court  are  not  authorized  to  give  the  leave. 
The  Act  of  Assembly  does  not  authorize  the  Court  to  give  leave  to 
amend  upon  the  ground  stated.  Plaintiff  n4m'9uited. 
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Cole's  Lessee  vs.  Cole. 

If  after  a  witness  is  sworn  on  the  voir  dire,  it  appears  from  his  own  teBti- 
mony  on  his  examination-in-chief,  that  he  is  interested,  his  testimony 
may  be  rejected. 

But  if  his  interest  appears  only  from  the  evidence  of  the  other  witnesses* 
his  testimony  cannot  be  rejected. 

If  the  defendant  in  ejectment  claims  under  a  separate  bequest  of  leasehold 
property,  and  A.  B.  has  a  similar  bequest  by  the  same  will,  and  there  is 
also  an  ejectment  depending  against  A.  B.  for  the  property  so  bequeathed, 
brought  by  the  same  plaintiff,  who  is  the  executor  of  the  will,  A.  B.  is 
a  competent  witness  for  the  defendant  to  prove  that  the  plaintiff  assented 
to  the  legacy  to  the  defendant. 
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Where  a  witnesB  is  objected  to  on  the  giouBd  of  his  having  been  transported 
to  this  coimtry  to  serve  seven  years  on  a  conviction  of  felony,  the  party 
objecting  must  prove  that  such  witness  did  not  serve  out  the  seven 
years,  otherwise,  he  becomes  a  competent  witness. 

An  ejectment  cannot  be  supported  by  the  executrix  of  a  will  for  the  re- 
covery of  leasehold  property  bequeathed  by  the  will  to  the  defendant,  if 
the  executrix  is  proved  to  have  assented  to  such  bequest. 

Ejectment.  The  defendant  took  general  defence,  and  issue  waa 
joined. 

1.  The  plaintiff  offered  in  evidence  at  the  trial,  two  Proprietary 
leases  execated  by  the  agents  of  the  Proprietary  to  William  Cole. 
He  also  gave  in  evidence  the  will  of  William  Cole,  dated  the  18th 
of  Jannary,  1769,  appointing  Mary  Cole,  the  lessor  of  the  plaintiff, 
his  executrix,  to  whom  letters  were  granted,  (the  other  executors 
named  in  the  will  not  acting,  though  there  was  no  legal  renunciation 
by  them.)  •  By  the  will,  the  testator  devised  to  the  defend-  -,y q 
ant  one  of  the  leasehold  estates,  and  to  Joseph  Cole  he  de-  ^  •  ^ 
vised  the  other.  The  property  was  confiscated,  and  the  defendant 
purchased  the  fee  of  the  estate  of  Maryland,  and  obtained  a  grant. 
Both  the  lessor  of  the  plaintiff,  and  the  defendant,  resided  on  the 
land  until  the  year  1802,  when  the  lessor  of  the  plaintiff  was  for- 
cibly turned  out  of  possession.  Joseph  Cole,  to  whom  one  of  the 
leasehold  estates  had  been  devised  by  the  wiU,  and  against  whom 
an  ejectment  by  the  present  plaintiff  was  depending  in  this  Court 
for  the  said  land,  was  offered  as  a  witness  for  the  defendant,  but  was 
objected  to  by  the  plaintiff. 

Chase,  Ch.  J.  If  it  appears  from  the  examination  of  a  witness 
that  he  is  interested,  the  Court  will  direct  the  jury  not  to  regard  the 
testimony.  This  can  be  done  after  a  witness  has  been  previously 
sworn  on  the  voir  dire.  But  the  Court  do  not  know  that  the  author- 
ities go  so  far  as  to  say  they  can  do  so,  11'  it  appears  from  the  testi- 
mony of  other  witnesses,  that  such  witness  is  interested,  the  party 
having  resorted  to  the  mode  of  swearing  the  witness  on  the  voir 
dire.    See  10  Mod.  193;  Ambler^  593. 

This  witness  is  called  to  prove  the  assent  of  the  executrix  to  a 
separate  legacy  to  the  defendant.  The  Court  think  he  is  a  good 
witness  for  that  purpose.  > 

2.  Thomas  Cooper  was  also  called  as  a  witness  by  the  defendant. 
But  was  objected  to,  and  the  plaintiff's  attorney  produced  one  of  the 
record  books  of  the  General  Court  office,  in  which  is  recorded  a  cer- 
tificate from  London,  certifying  that  Thomas  Cooper,  amongst 
others  convicted  of  felonies,  was  sent  to  this  countrj-  to  serve  seven 
years. 

Chase,  Ch.  J.  The  plaintiff  must  prove  that  Thomas  Cooper  did 
not  serve  seven  years.    The  presumption  is  that  he  did,  and  doing 
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The  defendant  may  shew  that  the  plaintiff  was  in  possession  of 
part  of  the  land,  and  received  the  profits  of  the  part  of  which  he 
was  possessed. 

Suppose  a  man  had  been  in  possession  of  land  of  which  he  had 
derived  no  benefit,  he  could  not  be  compelled  to  pay  more  than  the 
profits  derived  from  it,  if  the  plaintiff  resorts  to  that  mode  of  prov- 
ing the  profits.  It  is  not  like  an  action  of  trespass  for  damages. 
It  is  for  the  use  and  occupation  of  land  which  was  recovered  in  an 
action  of  ejectment. 

Riyy  *  ^^  would  be  an  extraordinary  thing  if  the  plaintiff  could 
^  •  •  recover  profits  for  lands  he  himself  was  in  the  possession  of  at 
the  time,  and  received  the  profits. 

It  appears  that  there  are  several  tenants  on  the  land.  The  plain- 
tiff can  only  recover  the  profits  according  to  the  possession  of  each 
tenant,  in  an  action  brought  against  them. 

2.  The  defendant's  attorney  stated,  that  there  were  three  sepa- 
rate actions  now  depending  in  this  Court  for  trial  against  separate 
persons  for  mesne  profits  arising  Irom  the  same  land.  He  prayed 
the  Court  to  direct  the  jury,  that  the  defendant  in  this  action  is  only 
answerable  for  profits  by  him  made  during  the  time  he  was  in  pos- 
session. 

HoUing8t€orthj  Skuaff^  Buchanan  and  Mantgameryj  for  the  plaintiff. 
The  defendant  cannot  set  up  the  possession  of  any  other  person  to 
defeat  the  recovery  by  the  plaintiff.  He  is  estopped  fiom  denying 
the  title  of  the  plaintiff  in  this  action  iVom  the  time  of  demise  in 
the  declaration  of  ejectment.  They  cited  Run.  Eject.  156, 157,  and 
2  Burr.  668,  where  the  law  upon  this  subject  is  fully  laid  down. 

Johm&n^  contra.  When  there  is  a  recovery  in  an  action  of  eject- 
ment, there  are  different  modes  for  recovering  damages  for  the 
detention  of  the  land.  If  an  action  ibr  mesne  profits  is  brought, 
no  more  than  the  profits  received  can  be  recovered.  But  if  an 
action  of  trespass  ibr  damages  is  brought,  damages  are  recovered 
for  the  injury  sustained  by  the  detention  of  the  land.  The  judg- 
ment in  ejectment  does  not  prove  the  possession  to  the  time  of  the 
judgment.    It  only  proves  the  right  to  that  possession. 

Chase,  Ch.  J.  It  appears  to  the  Court  that  an  action  of  eject- 
^  ment  was  brought  by  the  lessee  of  the  *  present  plaintiff 
^'^  against  the  present  defendant,  to  which  he  appeared  and 
made  defence.  There  has  been  a  recovery  against  him,  and  a  writ 
of  possession  executed  to  restore  the  possession  to  the  plaintiff. 
This  action  is  brought  to  recover  the  mesne  profits  during  the  time 
the  defendant  remained  in  possession. 

If  the  plaintiff  can  prove  his  title  accrued  before  the  time  of  the 
demise  in  the  action  of  ejectment,  and  that  the  deiendant  has 
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1)6en  longer  in  possession,  he  may  recover  antecedent  profits.  But 
in  sneh  case  the  defendant  is  at  liberty  to  controvert  his  title. 

Bat  from  the  time  of  the  demise,  nntil  the  plaintiff  was  pot  into 
posaession  nnder  the  habere  facias  j^ossemonemj  the  defendant  is  ac- 
<X)imtable  for  the  profits. 

K  another  person  enters  into  possession  during  the  time  the  eject- 
ment is  depending,  the  defendant  is  still  answerable,  for  it  is  to  be 
sapposed  the  entry  is  with  the  consent  of  the  defendant.  But  if 
the  defendant  can  prove  the  plaintiff  himself  received  the  profits,  he 
is  then  not  answerable  for  the  profits  so  received  by  the  plaintiff. 

Yerdict  for  the  plaintiff,  and  damages  assessed  to  $300.  Judg- 
ment on  the  verdict  for  the  plaintiff. 


GENERAL  COURT,  MAT  TERM,  1805. 
Barton  vs.  White's  Adm'r. 

If  chattels  are  delivered  by  plaintiff  to  defendant  for  sale,  and  he,  instead 
of  selling  them,  appropriates  them  to  his  own  use,  and  refuses  to  account 
for  them,  the  plaintiff  may  sustain  an  action  of  trover. 

Appeai.  from  Baltimore  Gonnty  Court.  It  was  an  action  of 
trover,  brought  by  the  appellee  against  the  appellant  for  the  conver- 
ffion  of  a  quantity  of  paints,  lead,  &c.  The  general  issue  pleaded. 
The  biD  of  exceptions  taken  at  the  trial  states,  that  the  plaintiff 
below  proved  to  the  jury  that  he  delivered  the  goods  mentioned  in 
the  declaration  to  the  defendant,  and  gave  him  authority  to  sell  and 
dispose  of  the  same  for  and  on  account  of  the  plaintiff.  That  the 
defendant,  after  the  delivery  to  him,  applied  part  of  the  paints, 
mentioned  in  the  declaration,  to  his  own  use,  in  repairing  his  vessels. 
That  the  plaintiff  demanded  of  *  him  an  account  of  the  arti-  m^g^ 
eles  mentioned  in  the  declaration,  and  payment  lor  the  same,  ^^^ 
and  that  the  defendant  refused  to  render  such  an  account,  or  to  pay. 
Whereupon  the  defendant  moved  the  Court  to  direct  the  jury,  that 
if  they  should  believe  the  above  facts,  that  then  and  in  such  case 
the  plaintiff  is  not  entitled  to  recover  in  the  present  action.  Which 
opinion  and  direction  the  County  Court,  (H.  Eidgely,  Ch.  J.) 
relhsed  to  give — but  was  of  opinion,  and  so  directed  the  jury,  that  if 
they  should  be  of  opinion,  from  the  evidence,  that  the  defendant 
converted  the  said  goods  to  his  own  use,  and  refused  to  account  for 
the  same  to  the  plaintiff',  that  this  action  would  lie.  The  defendant 
excepted.  Yerdict  and  judgment  for  the  plaintiff.  The  defendant 
appealed  to  this  Court. 

The  Greneral  Court  affirmed  the  judgment  of  the  County  Court. 

Purviance^  for  the  appellant. 

Kell  and  iS.  Chase^  Jr.  for  the  appellee. 
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The  defendant  may  shew  that  the  plaintiff  was  in  possession  of 
part  of  the  land,  and  received  the  profits  of  the  part  of  which  he 
was  possessed. 

Suppose  a  man  had  been  in  possession  of  land  of  which  he  had 
derived  no  benefit,  he  could  not  be  compelled  to  pay  more  than  the 
profits  derived  from  it,  if  the  plaintiff  resorts  to  that  mode  of  prov- 
ing the  profits.  It  is  not  like  an  action  of  trespass  for  damages. 
It  is  for  the  use  and  occupation  of  land  which  was  recovered  in  an 
action  of  ejectment. 

K'W  *  ^^  would  be  an  extraordinary  thing  if  the  plaintiff  conld 
^  '  '  recover  profits  for  lands  he  himself  was  in  the  possession  of  at 
the  time,  and  received  the  profits. 

It  appears  that  there  are  several  tenants  on  the  land.  The  plain- 
tiff can  only  recover  the  profits  according  to  the  possession  of  each 
tenant,  in  an  action  brought  against  them. 

2.  The  defendant's  attorney  stated,  that  there  were  three  sepa- 
rate actions  now  depending  in  this  Court  for  trial  against  separate 
persons  for  mesne  profits  arising  lix)m  the  same  land.  He  prayed 
the  Court  to  direct  the  jury,  that  the  defendant  in  this  action  is  only 
answerable  for  profits  by  him  made  during  the  time  he  was  in  pos- 
session. 

HoUingsworthj  Shuaff^  Buehanan  and  Montgomery^  for  the  plaintiff. 
The  defendant  cannot  set  up  the  possession  of  any  other  person  to 
defeat  the  recovery  by  the  plaintiff.  He  is  estopped  from  denying 
the  title  of  the  plaintiff  in  this  action  from  the  time  of  demise  in 
the  declaration  of  ejectment.  They  cited  Run.  Eject.  156, 157,  and 
2  Burr.  668,  where  the  law  upon  this  subject  is  fully  laid  down. 

Johnson^  contra.  When  there  is  a  recovery  in  an  action  of  eject- 
ment, there  are  different  modes  for  recovering  damages  for  the 
detention  of  the  land.  If  an  action  ibr  mesne  profits  is  brought, 
no  more  than  the  profits  received  can  be  recovered.  But  if  an 
action  of  trespass  for  damages  is  brought,  damages  are  recovered 
for  the  injury  sustained  by  the  detention  of  the  land.  The  judg- 
ment in  ejectment  does  not  prove  the  possession  to  the  time  of  the 
judgment.    It  only  proves  the  right  to  that  possession. 

Chase,  Ch.  J.  It  appears  to  the  Court  that  an  action  of  eject- 
^^  ment  was  brought  by  the  lessee  of  the  *  present  plaintiff 
^'^  against  the  present  defendant,  to  which  he  appeared  and 
made  defence.  There  has  been  a  recovery  against  him,  and  a  writ 
of  possession  executed  to  restore  the  possession  to  the  plaintiff. 
This  action  is  brought  to  recover  the  mesne  profits  during  the  time 
the  defendant  remained  in  possession. 

If  the  plaintiff  can  prove  his  title  accrued  before  the  time  of  the 
demise  in  the  action  of  ejectment,  and  that  the  deiendant  has 
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1)6611  longer  in  possession,  he  may  recover  antecedent  profits.  But 
in  gnch  case  the  defendant  is  at  liberty  to  controvert  his  title. 

Bat  from  the  time  of  the  demise,  nntil  the  plaintiff  was  put  into 
possession  under  the  hijtbere  facias  posseuianemj  the  defendant  is  ac- 
<x)antable  for  the  profits. 

K  another  person  enters  into  possession  daring  the  time  the  eject- 
ment is  depending,  the  defendant  is  still  answerable,  for  it  is  to  be 
supposed  the  entry  is  with  the  consent  of  the  defendant.  But  if 
the  defendant  can  prove  the  plaintiff  himself  received  the  profits,  he 
is  then  not  answerable  for  the  profits  so  received  by  the  plaintiff. 

Verdict  for  the  plaintiff,  and  damages  assessed  to  $300.  Judg- 
ment on  the  verdict  for  the  plaintiff. 


GENBEAL  COUET,  MAT  TEEM,  1805. 
Barton  vs.  White's  Adm'r. 

If  chattels  are  delivered  by  plaintiff  to  defendant  for  sale,  and  he,  instead 
of  Belling  them,  appropriates  them  to  his  own  use,  and  refuses  to  account 
for  them,  the  plaintiff  may  sustain  an  action  of  trover. 

Appeal  from  Baltimore  County  Court.  It  was  an  action  of 
trover,  brought  by  the  appellee  against  the  appellant  for  the  conver- 
sion of  a  quantity  of  paints,  lead,  &c.  The  general  issue  pleaded. 
The  bill  of  exceptions  taken  at  the  trial  states,  that  the  plaintiff 
below  proved  to  the  jury  that  he  delivered  the  goods  mentioned  in 
the  declaration  to  the  defendant,  and  gave  him  authority  to  sell  and 
dispose  of  the  same  for  and  on  account  of  the  plaintiff.  That  the 
defendant,  after  the  delivery  to  him,  applied  part  of  the  paints, 
mentioned  in  the  declaration,  to  his  own  use,  in  repairing  his  vessels. 
That  the  plaintiff  demanded  of  •  him  an  account  of  the  arti-  m^^g^ 
ctes  mentioned  in  the  declaration,  and  payment  for  the  same,  ^^^ 
and  that  the  defendant  refused  to  render  such  an  account,  or  to  pay. 
Whereupon  the  defendant  moved  the  Court  to  direct  the  jury,  that 
if  they  should  believe  the  above  facts,  that  then  and  in  such  case 
the  plaintiff  is  not  entitled  to  recover  in  the  present  action.  Which 
opinion  and  direction  the  County  Court,  (H.  Eidgely,  Ch.  J.) 
relnsed  to  give — ^but  was  of  opinion,  and  so  directed  the  jury,  that  if 
they  should  be  of  opinion,  from  the  evidence,  that  the  defendant 
converted  the  said  goods  to  his  own  use,  and  refused  to  account  for 
the  same  to  the  plaintiff,  that  this  action  would  lie.  The  defendant 
excepted.  Verdict  and  judgment  for  the  plaintiff.  The  defendant 
appealed  to  this  Court. 

The  Greneral  Court  affirmed  the  judgment  of  the  County  Court. 

Furviance^  for  the  appellant. 

KeU  and  S.  Chasej  Jr.  for  the  appellee. 
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GENERAL  COXTBT,  MAY  TERM,  1805. 

The  Corpobation   of  the  Roman  Catholic  Clbegymen's: 

Lessee  v8.  Hammond. 

The  Act  of  1715,  ch.  47,  cured  no  defects  in  the  acknowledgments  of  deeds- 
made  under  previous  laws,  with  regard  to  femes  covert. 

Before  that  Act,  as  well  as  after,  those  acknowledgments  were  defective, 
unless  the  exact  form  mentioned  in  the  Acts  of  Assembly  on  the  sub- 
ject, was  complied  with. 

A  certificate  under  the  Act  of  1792,  ch.  55,  entitled,  an  Act  for  securing  cer- 
tain estates  and  property  for  the  support  and  use  of  the  ministers  of  the 
Roman  Catholic  Religion,  by  persons  stating  that  they  were  chosen, 
under  the  provisions  of  said  Act,  as  trustees,  to  carry  the  same  into 
effect,  and  that  by  virtue  of  such  authority  they  assumed  to  themselves- 
the  corjmrate  name  and  style  of  The  Corporation  of,  &c.  which  was 
made  by  such  trustees,  and  recorded  as  directed  by  said  law,  and  which 
was  accompanied  with  possession  by  them  of  the  land  in  dispute,  with- 
out objection  by  those  who  were  interested,  was  held  sufficient  to 
authorize  the  jury  to  presume  that  such  persons  had  been  chosen  in 
compliance  with  all  the  provisions  of  said  law,  though  it  did  not  appear 
by  such  certificate,  or  in  any  other  way,  that  those  provisions  had  been 
complied  with. 

Under  a  devise  to  A.  and  his  heirs,  for  ever,  but  in  case  of  his  death  before 
that  of  the  devisor,  or  of  his  (the  devisee)  not  disposing  of  the  property 
devised  before  his  (the  devisee's)  death,  then,  with  a  remainder  over  to 
B.  and  his  heirs,  a  disposition  by  A.  by  last  will,  is  a  disposition  by  him 
in  his  life-time,  and  as  such  defeats  the  estate  in  remainder. 

When  land  is  devised  absolutely,  evidence  of  the  acts  of  the  devisor  and 
devisee  and  other  matters  de  Jiora  is  inadmissible  to  show  that  it  was 
devised  upon  a  secret  trust;  the  true  construction  of  the  will  depends, 
upon  the  will  alone,  (a) 

The  evidence  in  this  case  held  to  be  insufficient  to  prove  that  A.  had  been 
in  possession  of  a  certain  tract,  or  of  any  part  thereof,  with  claim  of 
title  to  the  whole. 

Ejectment  for  a  tract  of  land  called  Ayno,  lying  in  Anne  Aran- 
del  County.    Defence  on  warrant,  and  plots  returned. 
.^  •  1.  The  first  bill  of  exceptions.    The  plaintiff"  gave  in  evi- 

^^*  dence  a  certificate  of  survey  of  the  tract  of  land  called  Ayno, 
for  which  this  ejectment  was  brought,  surveyed  for  Henry  Hanslap, 
on  the  30th  of  September,  1682,  for  400  acres,  and  a  patent  to  him 
therefor,  dated  the  2d  of  August,  1082 ;  and  that  said  land  was  truly 
located  on  the  plots  returned  in  this  cause.  He  also  gave  in  evidence 
the  will  of  Henry  Hanslap,  dated  in  the  year  1697,  whereby  he  de- 
vised Ayno  to  his  daughter  Susanna  Hanslap,  and  to  her  heirs  and 
assigns ;  and  also  gave  in  evidence,  that  Susanna  Hanslap  survived 
the  devisor,  and  became  seised  and  possessed  of  Ayno,  under  and  in 


(a)  See  Caesar  vs.  Chew,  7  G.  &  J.  127. 
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virtue  of  the  devise ;  and  that  being  so  seised,  she  intermarried  with 
Thomas  Gassaway;  and  he  also  read  in  evidence  an  entry  takea 
from  the  Eent  Eoll  for  Anne  Amndel  County,  showing  that  this  land 
had  been  surveyed  on  the  30th  of  September,  1682,  for  Henry 
Hanslap,  and  that  Thomas  Oassaway,  in  right  of  his  wife,  the 
daughter  of  Hanslap,  was  in  possession  at  the  time  the  rent  roll  was. 
made  out,  and  that  by  the  rent  roll  it  appeared  that  there  had  been 
an  alienation  of  the  land  on  the  15th  of  September,  1709,  by  Thomas 
Gassaway  and  wife,  to  James  Carroll.  He  also  gave  in  evidence  the 
last  will  and  testament  of  James  Carroll,  and  a  codicil  thereto,  the 
former  dated  the  12th  of  February,  1728,  and  the  latter  dated  the 
17th  of  February,  1728,  by  which  will  the  land  is  devised  to  Charles 
Carroll,  cousin  and  god-son  of  the  devisor,  and  his  heirs ;  but  by  the 
codicil,  which  recites  the  devise  to  Charles  of  a  certain  part  of  hi& 
estate,  in  trust  and  confidence  that  he  Charles  would  invest  there- 
with his  good  friend  Mr.  George  Thorold,  of,  &c.  it  is  stated,  that 
through  apprehension  of  Charles'  death,  he  (the  devisor,)  did  by  the 
codicil,  confirm  and  give  unto  the  said  George,  what  he  expected 
and  did  not  doubt  Charles  would  give  pursuant  to  his  intention,  if 
death  or  other  accident  did  not  interpose,  and  also  confirmed  his 
former  will  in  all  respects,  except  the  clause  whereby  he  devised  ta 
Charles,  amongst  others  the  land  called  Ayno,  which  he  rescinded^ 
annulled  and  made  void,  as  to  Charles,  and  •  by  the  codicil  he  .^^ 
•devised  that  land,  &c.  to  the  said  George  Thorold,  his  heirs  ^^^ 
and  assigns,  for  ever;  and  in  case  of  his  death,  before  his  (the  testa- 
tor's,) then  he  devised  the  same,  &c.  unto  his  very  good  friend  Mr. 
Peter  Attwood  of,  &c.  his  heirs  and  assigns,  for  ever ;  and  in  case  of 
both  their  deaths  before  the  testator's,  then  he  devised  it  unto  Mr» 
Joseph  Greaton,  his  heirs  and  assigns,  for  ever.  The  plaintiff  also 
gave  in  evidence,  that  James  Carroll  died  seised  of  the  said  land 
some  time  about  the  27th  of  July,  1729,  and  that  George  Thorold^ 
the  devisee  in  the  codicil  mentioned,  entered  and  became  seised 
thereof.  And  also  gave  in  evidence  the  last  will  and  testament  of 
George  Thorold,  dated  the  16th  of  June,  1737,  whereby  he  devised 
the  said  land  unto  Bichard  Molyneux,  to  him  and  his  heirs,  for  ever^ 
but  in  case  of  his  death  before  the  devisor's;  or  his  not  having  dis- 
posed of  it  before  his  death,  either  in  whole  or  in  part,  then  the  said 
devisor  gave  and  bequeathed  his  said  estate  both  real  and  personal,. 
or  the  part  remaining  as  above-said  undisposed  of,  to  his  well  beloved 
friend  James  Guin,  of  Queen  Anne's  County,  to  him  and  his  heirs^ 
for  ever.  The  plaintiff  also  gave  in  evidence,  that  George  Thorold, 
died  seised  and  possessed  of  the  said  land  called  Ayno,  and  that 
aiW  his  death,  Eichard  Molyneux,  the  devisee  in  the  said  last  men- 
tioned wOl  named,  did  enter  into  the  land  under  and  by  virtue  of 
the  said  will,  and  became  seised  thereof,  and  afterwards  died,  having 
first  made  and  executed  his  last  will  and  testament,  dated  the  28th 
of  April,  1749,  which  the  plaintiff  gave  in  evidence ;  whereby  the 
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said  Molyneux  gave  and  devised  all  his  real  and  personal  estate 
wheresoever,  and  of  what  denomination  soever,  to  his  well  beloved 
friend  George  Hunter,  of  Charles  County,  or  in  case  of  his  death 
hefore  the  said  devisor,  to  his  well  beloved  friend  Benedict  Neale,  of 
Baltimore  County,  them,  their  heirs  or  assigns,  for  them  and  their 
use  and  behoof  for  ever.  The  plaintiff  also  gave  in  evidence,  that 
after  the  death  of  Bichard  Molyneux,  George  Hunter,  the  devisee 
in  the  said  last  mentioned  will,  entered  into  the  said  land  called 
^  Ayno,  under  and  *  by  virtue  of  the  will,  and  became  thereof 
^^^  seised,  and  being  so  seised,  afterwards,  to  wit,  the  22nd  of 
July,  1778,  duly  made  his  last  will  and  testament,  and  then  died, 
leaving  the  same  in  full  force  and  unaltered,  by  which  will  he  devised 
the  said  land  called  Ayno,  in  fee  simple,  to  James  Walton,  who 
entered  into  the  said  land  under  and  by  virtue  of  the  said  devise, 
and  became  thereof  seised.  The  plaintiff  also  read  in  evidence  an 
Act  of  Assembly  passed  in  1792,  ch.  55,  (November,)  authorizing 
the  Roman  Catholic  Clergy  to  declare  the  uses  for  which  certain 
estates  had  been  held  by  them,  and  to  assume  a  name  and  style  of 
corporation.  The  plaintiff  also  gave  in  evidence,  that  the  said  James 
Walton  being  so  seised,  did  afterwaixls  make  and  execute  a  deed  or 
declaration,  which,  with  the  several  endorsements  thereon  made, 
was  produced  and  read  in  evidence,  to  wit:  "I,  James  Walton,  of 
the  County  of  Saint  Mary's,  and  the  State  of  Maryland,  do  by  virtue 
of  these  presents  make  known,  publish  and  declare,  in  conformity 
and  agreeably  to  an  Act  of  Assembly  of  the  State  of  Maryland, 
entitled  '  An  Act  for  securing  certain  estates  and  property  for  the 
support  and  uses  of  the  ministers  of  the  Roman  Catholic  Religion,' 
that  the  real  property  hereafter  specified,  viz.  St.  Inigoes  Manor,  &c 
&c.  Hainault,  commonly  called  Ayno,  lying  in  Anne  Arundel  County, 
&c.  and  also  all  other  my  lands  and  real  estate  whatsoever  in  the 
State  of  Maryland,  and  all  the  mixed  and  personal  property  annexed 
and  appertaining  to  these  several  estates,  hath  been  and  now  \b  held 
by  me  the  said  James  Walton,  under  a  confidential  or  implied  trust, 
for  the  use,  benefit  and  maintenance  of  the  ministers  of  the  Roman 
Catholic  Church,  now  exercising  their  ministerial  functions  within 
the  United  States  of  America,  agreeably  to  the  rule  and  discipline 
of  their  church,  and  who  were  formerly  members  of  the  religious 
society,  heretofore  known  by  the  name  of  The  Society  of  Jesus.  In 
testimony  whereof  I  have  hereunto  set  my  hand  and  seal  this  3d  of 
October,  1793.  James  Wai,ton,  [l.  s.] 

Signed,  sealed  and  delivered,  in  the  presence  of 
Henby  Barnes,  Henby  H.  Chapman." 

•  Acknowledged  the  3d  of  October,  1793,  by  the  said  James 
do4  Walton,  as  his  act  and  deed,  before  the  said  Henry  Barnes 
and  Henry  H.  Chapman,  being  justices  of  the  peace  for  Charles 
County.  An  oath  annexed,  taken  by  the  said  Walton,  before  the 
said  justices,  that  the  said  estates  were  held  by  him  for  pious  pur- 
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poses  acquired  before  the  14th  of  Augast,  1776.    Becorded  in  the 
Creneral  Court  land  records  the  15th  of  October,  1793. 

The  plaintiff  also  read  in  evidence,  a  declaration,  with  the^  several 
endoisements  thereon,  which  is  as  follows :  ^^  Whereas  an  Act  of 
the  Assembly  of  the  State  of  Maryland  was  pa^ed  at  the  session 
began  in  the  month  of  November,  1792,  entitled,  An  Act  for  securing 
certain  estates  and  property  for  the  support  and  uses  of  the  ministers 
of  the  Boman  Catholic  Religion :  And  whereas  it  is  therein  enacte<l, 
that  trustees  be  chosen  for  certain  purposes  expressed  in  the  said 
Act,  we,  the  undersigned,  being  so  chosen,  hereby  declare,  that  we 
have  assumed,  and  do  assume  the  style,  name  and  title,  of  The 
Corporation  of  the  Boman  Catholic  Clergymen,  by  which  we,  and 
our  successors,  for  the  time  being,  are  to  be  designated  and  known ; 
and  that  we  hereby  certify  the  same  under  our  hands  and  seals,  at 
8t.  Thomas'  Manor,  Charles  County,  this  5th  of  October,  1793. 

James  Walton,         [l.  s.] 
John  Ashton,  [l.  s. 

Legnabd  Neale,       [l.  s. 
Test,  Heney  Pile,  Bobebt  Molyneux,  [l.  s. 

John  Bolton.  Chables  Sewell,     [l.  s. 

Becorded  in  the  law  records  of  the  State  in  the  General  Court 
office  the  loth  of  October,  1793. 

The  plaintiff  also  gave  in  evidence,  that  the  plaintiff,  and  those 
under  whom  he  claims,  have  been  at  all  times,  since  the  15th  of 
September,  1709,  in  the  actual  possession  of  the  land  called  Ay  no, 
churning  the  same  as  their  estate  in  fee  simple  under  and  by  virtue 
of  the  said  patent,  and  several  wills  and  declarations  *  before  m^m 
set  forth.  The  plaintiff  also  gave  in  evidence  sundry  deposi-  ^^^ 
tions  of  witnesses,  admitted  to  be  read,  proving  that  the  said  land 
had  always  been  claimed  and  held  by  the  plaintiff',  and  those  under 
whom  he  claims,  since  the  recollection  of  the  witnesses. 

The  defendant  produced  and  read  in  evidence  to  the  jury,  a  deed 
for  the  said  land  called  Ayno,  from  Thomas  Gassaway,  and  Susanna 
his  wile,  to  James  Carroll,  dated  the  15th  of  September,  1709, 
together  with  the  endorsements  on  the  said  deed.  The  acknowledg- 
ment of  which  deed  is  in  these  words :  "  September  20,  1709.  Then 
came  before  us,  Bichard  Jones,  Junr.  and  Thomas  Larkin,  two  of 
her  majesty's  justices  for  the  County  of  Anne  Arundel,  Thomas 
Gassaway  within  mentioned,  and  acknowledged  this  deed  according 
to  Act  ot  Assembly;  also  Susanna  his  wife,  daughter  and  legatee  of 
the  within  mentioned  Hanslap,  who  being  examined  according  to 
law,  declared  that  she  consummates  this  deed  without  the  compid- 
sion  or  coercion  of  the  said  Thomas  her  husband.  In  testimony 
whereof  we  have  hereunto  set  our  hands  the  day  and  year  above." 
And  the  defendant  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  this  deed  was  inoperative  to  pass  the 


364       COEPORATION,  &c.  vs.  HAMMOND.— 1  H.  &  J. 

estate  and  interest  of  said  Susanna  in  and  to  the  said  land,  except 
during  the  life  of  her  said  husband. 

Harper^  for  the  plaintiff,  contended,  that  the  Act  of  1699,  ch.  42, 
was  not  repealed  by  that  of  1715,  ch.  47,  but  was  repealed  by  the 
Act  of  1715,  ch.  49.  That  the  deed  under  consideration  was  made 
in  1709,  and  must  have  been  acknowledged  under  the  Act  of  1699, 
ch.  42,  s.  6.  That  the  7th  section  of  the  Act  of  1715,  ch.  47,  declares 
that  all  deeds  made  during  the  continuance  of  the  Act  of  1G99,  ch. 
ch.  42,  if  enrolled  within  12  months,  (the  time  limited  by  that  Act,) 
should  be  valid,  notwithstanding  other  defects.  This  deed  was 
enrolled  within  the  time  prescribed,  and  the  defect  of  the  acknow- 
ledgment has  been  aided  by  the  Act  of  1715.  In  this  case  the 
defendant  does  not  claim  under  any  title  adverse  to  the  title  of  the 

Rl^it   P**^^^^^'    I^  *  *^®  ^***®  ^^  PatHson  vs.  Chew,  (a)  deeds  similar 
^^^   to  the  present  one,  were  objected  to  on  account  of  the  defect 

(a)  Pattison's  Lessee  vs.  Chew.  General  Ck)urt,  October  Term,  1790. 
This  was  an  action  of  ejectment  for  Town  Land,  or  Evans ^  Purchase,  Hunt's 
Mount,  and  Trent,  lying  in  Anne  Arundel  County.  Defence  was  taken  on 
warrant,  and  plots  were  made. 

1.  The  plaintiff,  at  the  trial,  offered  in  evidence,  and  read  to  the  jury,  the 
certificate  and  patent  of  the  land  called  Town  Land,  or  Evans*  Purchase. 
The  defendant  located  on  the  plots,  two  lines  of  the  land  called  Town  Land, 
or  Evans*  Purchase,  and  took  defence  for  all  the  land  included  in  his  loca- 
tion of  a  tract  of  land  called  Ayres,  which  lies  to  the  south  of  one  of  the 
said  lines;  and  to  prove  his  said  location  of  the  said  two  lines,  and  also  his 
location  of  the  land  called  Ayres,  for  which  he  took  defence,  produced  and 
read  to  the  jury  the  deposition  of  John  Carr,  taken  at  the  beginning  of  the 
location  of  the  said  two  lines,  and  read  by  the  consent  of  the  plaintiff,  viz., 
^^The  deposition  of  John  Carr,  aged  75  years,  being  duly  sworn,  deposeth 
and  saith,  that  about  80  years  ago,  he,  this  deponent,  had  a  commission,  and 
this  place  we  are  now  at,  where  formerly  stood  a  cedar  post,  was  proved  by 
George  and  William  Simmons,  and  sundry  others,  to  be  the  beginning  of 
Kequotan's  Choice,  and  a  comer  tree  of  Samuel  Chew*s  land  that  lays  to 
the  S.  W.  of  this  place.**  &c.  The  defendant  produced  to  the  Court,  and 
offered  to  read  in  evidence  to  the  jury,  a  paper,  the  same  being  the  whole 
proceedings  appearing  on  record  relative  to  the  said  transaction,  [viz.,  the 
commission  and  return  alluded  to  in  Carr's  deposition,]  to  which  the  plain- 
tiff objected,  because  the  said  two  lines  so  located  as  above  mentioned  on 
the  plots,  were  not  agreeable  to  the  certificate  or  grant  of  the  said  land,  or 
to  the  description  in  the  said  paper;  and  because  the  said  lines  and  courses 
in  the  paper  mentioned,  were  not  located,  or  mentioned  to  be  located  by  the 
defendant  on  the  plots  in  this  cause;  and  because  the  whole  proceedings 
were  not  produced,  including  the  plot  and  survey  in  the  said  paper  men- 
tioned to  have  been  made  and  returned. 

Johnson,  Ch.  J.  (a)  was  of  opinion,  that  the  paper  offered  in  evidence  was. 
proper  evidence  to  prove,  by  general  reputation,  the  location  of  the  lands 
called  Ayres  and  Evans*  Purchase,  or  Town  Land,  and  the  ancient  poesee- 
sion  of  the  respective  proprietors  of  the  same.    The  plaintiff  excepted. 

(a)  GOLDSBOBouoH.  J.  was  atieent,  and  Chase,  J.  had  been  counsel  in  the  cause. 
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in  the  acknowledgments  by  the  feme  covert;  the  deeds  were  dated  in 
1706  and  1707,  and  the  Court  said,  ^^  that  there  was  nothing  in  the 
certificates  of  the  acknowledgments  of  the  deeds  repugnant  to  the 
directions  of  the  Act  of  Assembly  directing  the  manner  of  acknow- 
ledging deeds  at  that  period,  and  that  the  said  deeds  were  sufficient 
in  law  to  pass  the  estate  of  the  feme  covert  in  the  said  lands." 
The  Courts  will  fakvor  a  remedial  Act,  and  protect  a  title  of  a  century 
which  has  never  before  been  controverted  as  to  the  whole  of  this 
land. 
*  Martin^  (Attorney-General,)  for  the  defendant.  588 

Chaise,  Gh.  J.  (Done  and  Sprig  a,  J  J.  concurred.)  This  ques- 
tion has  been  frequently  decided  by  this  Court.  The  certificate  of 
the  acknowledgment  should  be  in  the  manner  the  law  directs,  and 
unless  so  done,  the  acknowledgment  is  defective,  and  the  deed  cannot 
operate  so  as  to  bar  the  female  covert.  In  this  case  the  acknow- 
ledgment is  defective,  and  the  deed  cannot  operate  to  pass  the  estate 


2,  The  defendant,  to  make  title  to  the  land  for  which  he  took  defonce, 
produced  to  the  Court  two  deeds  from  Thomas  Watkins,  and  Mary  his  wife, 
who  was  entitled  to  the  fee  simple  in  the  said  land,  to  Samuel  Chew,  Junior, 
one  dated  the  28th  of  February,  1706,  and  the  other  dated  the  17th  of  March, 
1707,  and  acknowledged  on  the  day  of  their  respective  dates,  as  follow: 
^^  Memorandum,  the,  &c.  came  the  within  Thomas  Watkins,  and  Mary  his 
wife,  before  me,  &o.  one  of  her  majesty ^s  Justices  of  the  Provincial  Court, 
and  the  said  Mary  having  been  first  privately  and  secretly  examined,  touch- 
ing her  consent  to  the  alienation  of  the  within  granted  land  and  premises, 
she  then  freely,  and  afterwards,  together  with  her  husband  the  said  Thomas 
Watkins,  acknowledged  the  said  within  granted  land  and  premises  to  be  the 
right  and  estate  of  the  within  mentioned  Samuel  Chew,  Junior,  his  heirs 
and  assigns,  according  to  the  purport  and  intent  of  the  within  indenture, 
and  according  to  the  Act  of  Assembly  in  that  case  made  and  provided  for 
acknowledgment  of  conveyances.'^  And  the  defendant  offered  to  make 
title  to  the  said  land  under  and  from  the  said  Samuel  Chew.  But  the  plain- 
tiff objected  to  the  reading  the  said  deeds  to  the  jury,  for  the  purpose  of 
making  title  to  the  land  therein  mentioned,  and  that  the  deeds  and  acknow- 
ledgments were  defective,  and  not  sufficient  in  law  to  pass  the  estate  of  the 
said  Mary  Watkins. 

JOHNSOK,  Ch.  J.  was  of  opinion,  and  so  instructed  the  jury,  that  there 
was  nothing  in  the  certificates  of  the  acknowledgments  of  the  said  deeds 
repugnant  to  the  directions  of  the  Act  of  Assembly  directing  the  manner  of 
acknowledging  deeds  at  that  period,  and  that  the  said  deeds  were  sufficient 
in  law  to  pass  the  estate  of  the  said  Mary  Watkins  in  the  said  land.  The 
plaintiff  excepted. 

Martm^  (Attorney-General,)  and  Pmhiiey^  for  the  plaintiff. 

Cooke  and  Duvcdl^  for  the  defendant. 

Verdict  for  the  plaintiff,  agreeably  to  his  pretensions,  for  that  part  of 
Hunt ^8  Mount  described  on  the  plots  F.  &c.  also  for  Town  Land,  &c.  fron^ 
D.  &c.  and  for  the  defendant,  as  to  the  residue,  according  to  his  pretensions. 

N.  B. — A8  thlB  case  has  not  been  before  reported,  it  is  here  given  at  length,  although  tho 
quesUon  which  arose  under  the  second  bill  of  exceptions,  was  alone  referred  to. 
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of  the  feme  covert  in  the  land,  except  during  the  life  of  her  hnsband. 
The  plaintiff  excepted. 

2.  The  defendant  prayed  the  opinion  of  the  Court,  and  their  direc- 
tion to  the  jury,  that  belbre  the  plaintiff  can  recover  in  this  action, 
it  must  be  proved  that  the  ministers  of  the  Roman  Catholic  Religion 
within  the  State,  being  citizens  thereof,  exercising  ministerial  func- 
tions agreeably  to  the  rules  and  discipline  of  their  church,  did  con- 
vene and  appoint,  from  their  own  body,  persons  who  did  assume  the 
style,  name  and  title,  in  the  manner  pointed  out  by  the  3d  section 
of  the  Act  of  November  Session,  1792,  ch.  65. 

-  ^^  *  Keyj  for  the  defendant.  The  3d  section  of  the  Act  of  Nov. 
^^^  1792,  ch.  56,  directs  "that  it  shaU  and  may  be  lawful  for  the 
ministers  of  the  Roman  Catholic  Religion  within  this  State,  citizens 
thereof,  exercising  their  ministerial  functions  agreeably  to  the  rules 
and  discipline  of  their  church,  and  in  whose  favor  the  said  declara- 
tion shall  have  been  made,"  [alluding  to  the  declaration  in  the  2d 
section  to  be  executed  by  the  proprietors  of  property  held  in  con- 
fidential trust,  &c.]  "  to  convene  at  a  place  to  be  by  them  agreed  on, 
within  twelve  months  Jrom  the  passage  of  this  Act,  and  then  and 
there  adopt  such  regulations,  for  the  management  of  their  estates 
and  temporalities,  as  shall  seem  fit  and  advisable  to  a  ^majority  of 
the  ministers  so  convened ;  and  the  said  ministers,  or  a  majority  of 
them,  so  met,  shall  then  and  there  choose,  from  their  own  body,  cer- 
tain persons,  not  less  than  three  nor  more  than  five,  who  shall  assume 
the  style,  name  and  title,  by  which  they  are  to  be  designated  and 
known,  and  shall  certify  the  same,  under  their  hands  and  seals,  within 
three  months  thereafter,  to  the  clerk  of  the  General  Court  of  the  West- 
em  Shore,  who  is  hereby  authorized  and  required  to  record  the  same 
in  the  records  of  the  laws  of  the  State,"  &c.  The  declaration  of  the 
clergy  assuming  the  style,  &c.  does  not  state  that  the  persons  pointed 
out  by  the  Act  met  and  made  choice  of  the  persons,  who  have  by  this 
declaration  a^umed  the  style.  These  persons  have  said,  that  they 
had  been  so  chosen,  but  they  do  not  say  who  had  chosen  them,  at 
what  time,  or  at  what  place.  This  Act  creates  a  special  authority, 
and  it  is  a  general  rule,  that  a  special  authority  must  be  pursued 
precisely.  In  this  case,  then  it  must  appear  that  the  persons 
described  in  the  law  gave  notice  of  their  intention  to  meet  at 
a  certain  place,  on  a  certain  day,  for  the  purpose  of  choosing 
the  persons  pointed  out  by  the  law ;  that  they  met  on  the  day  and 
at  the  place,  and  made  the  choice  of  i)ersons  answering  the  descrip- 
tion, and  those  persons  must  certify  that  they  did  assume  the  style, 
&c.  Instead  of  this  they  say,  "We,  the  undersigned,  being  so 
m^g^  chosen,"  &c.  without  stating  that  they  had  the  •  anthcnity 
^^^  prescribed  by  the  Act  to  make  the  declaration  that  they  had 
assumed  the  style  of  incorporation.  It  is  not  sufficient  for  them  to 
say  they  had  been  chosen — But  it  must  appear  how  and  in  what 
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manner  they  were  chosen,  and  all  legal  requisites  mast  appear  to 
have  been  complied  with  under  the  Act  of  Assembly,  as  in  land 
commissions.  It  has  been  repeatedly  decided  in  this  Court,  under 
the  Acts  for  marking  and  bounding  lands,  and  for  perpetuating  the 
bounds  of  land,  .that  unless  it  was  shewn  by  the  return  of  the  com- 
missioners how  and  in  what  manner  the  same  had  been  executed, 
the  return  was  insufficient,  and  that  a  certificate  of  the  commis- 
sioners that  they  had  given  the  notice  directed  by  the  law,  without 
sajing  what  notice,  was  fatal.  (3ites  Weems  vs.  Disney,  4  Harr.  cC* 
McH.  156. 

Shaaffj  for  the  plaintiff.  The  gentleman,  who  has  just  urged  the 
objection  to  the  Court,  was  one  of  the  members  of  the  Legislature  at 
the  time  the  law  passed,  and  no  doubt  was  friendly  to  the  passage 
of  the  Act.  It  was  not  his  intention  certainly  that  no  benefit  should 
result  to  the  clergy  by  the  law.  But  if  this  declaration  is  adjudged 
defective,  the*  Legislature  have  done  little  for  the  benefit  of  the 
Roman  Catholic  Clergymen.  The  Act  directs  that  they  shall 
^'certify  the  same."  What  was  intended  by  the  law  to  be  certi- 
fied! The  style,  no  doubt,  of  incorporation.  This  has  been  done, 
they  have  certified  the  style,'  which  is  directed  to  be  recorded 
amongst  the  laws  of  the  State.  The  declaration  says,  <^  being  so 
chosen" — ^meaning  no  doubt,  in  pursuance  of  the  Act.  The  Act 
does  not  require  that  the  proceedings  should  be  recoixled.  It  only 
directs  that  a  declaration  of  the  style,  which  may  be  assumed,  shall 
be  recorded.  How  is  the  Act  to  be  construed  ?  It  surely  meant  to 
hold  out  a  benefit  to  the  clergy,  and  should  be  construed  beneficially, 
and  the  Court  will  strive  not  to  defeat  the  salutary  provisions  of  the 
Legislature. 

HarpeTy  on  the  same  side,  cited  Bank  vs.  Ross,  4  H,  d;  McH.  456. 

Martin^  (Attorney-General,)  in  reply,  referred  to  Whetcroft  vs. 
Dorsey^  ^  H.  d)  McH.  357  j  Harper  vs.  Hampton^  post,  622. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  declaration, 
that  the  ministers  of  the  Boman  Catholic  Eeligion  have  assumed 
the  name,  style  and  title,  of  ^'The  Corporation  of  the  Koman  Catholic 
Clergymen,"  agreeably  to  the  law,  if  accomx)anied  with  evidence 
that  the  lessors  of  the  plaintiff  are,  and  ever  since  the  recording  the 
said  declaration  have  been,  in  the  sole  use,  occupation  and  control, 
of  the  land  for  which  this  action  is  brought,  without  objection  from 
those  intere^sted,  it  is  sufficient  to  induce  the  jury  to  presume,  and 
they  ought  to  presume,  that  the  ministers  had  assembled  and  made 
choice  of  the  persons  who  assumed  the  said  name,  style  and  title, 
and  that  all  previous  requisites  had  been  complied  with  according 
to  the  Act  of  1792,  ch.  55. 

There  was  no  exception  taken  to  this  opinion. 

3.  The  second  bill  of  exceptions.  The  defendant  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  the  will  of 
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Uichard  Molyneux  did  not  operate  to  pa^s  a  fee  simple  estate  to 
Oeorge  Hunter,  the  devisee  in  the  said  will  named,  so  as  to  enable 
him  to  devise  the  same  by  will,  bat  that  on  his  death  the  fee  simple 
estate  in  the  land  called  Ayno,  in  the  declaration  mentioned,  did 
pass  by  virtue  of  George  Thorold's  will  to  James  Guin  and  his  heirs. 

Johnson,,  for  the  defendant,  objected  to  the  will  of  George  Thorold 
as  not  devising  a  fee  simple  to  Kichard  Molyneux.  From  the  expres- 
sions in  the  will,  a  fee  simple  is  devised  to  Molyneux,  with  an 
^  •  executory  devise  to  James  Guin.  The  words  of  the  will 
^^^  are — "I  give  all  my  estate,  both  real  and  personal,  &c  to 
Bichard  Molyneux  of  Charles  County,  to  him  and  his  heirs  for  ever; 
but  in  case  of  his  death  before  mine,  or  his  not  having  disposed  of  it 
before  his  death  either  in  whole  or  in  part,  then  I  give  and  bequeath 
my  said  estate,  both  real  and  personal,  or  the  part  i*emaining  as 
above  undisposed  of,  to  my  well  beloved  friend  James  bruin,  of,  &c.  to 
him  and  his  heirs  for  ever."  Bichard  Molyneux  having,  by  will,  de- 
vised the  estate,  it  is  not  such  a  compliance  with  the  will  as  the  tes- 
tator contemplated.  The  estate  therefore  became  vested  in  James 
Guin,  and  could  not  pass  under  the  devise  in  the  will  of  Bichard 
Molyneux.  Where  a  future  interest  without  a  preceding  estate,  or  a 
contingent  interest  unsupported  by  any  preceding  freehold,  or  any 
estate  after  a  preceding  vested  fee  simple,  is  limited  by  a  devise, 
such  limitation,  as  it  cannot  be  good  as  a  remainder,. may  take  effect  as 
an  executory  devise.  2  Fern,  Cont  Rem.  17.  An  executory  devise 
is  good  if  it  takes  effect.  In  the  case  of  joint  tenants,  upon  the 
death  of  one,  the  estate  survives,  and  the  right  by  survivorship 
overreaches  any  disposition  by  the  other  joint  tenant.  Executory 
devises  are  not  to  be  defeated  by  any  alteration  whatever  in  the 
estate  out  of  which,  or  after  which  it  is  limited.  A  secret  trust  is 
not  countenanced  by  our  laws,  and  if  this  was  a  secret  trust,  it  was 
illegal  and  cannot  be  resorted  to  in  order  to  aid  the  will.  The  case 
is  to  be  considered  as  if  the  question  had  occurred  on  the  will  of  any 
other  person.  If  Molyneux  did  not  by  deed  dispose  of  the  estate, 
the  moment  he  died  it  vested  in  Guin.  It  is  precisely  like  the  case 
of  joint  tenants — upon  the  death  of  one,  the  estate  goes  over  to  the 
survivor.  Could  Molyneux  by  will  defeat  the  disposition  by  Thorold, 
who  had  limited  the  estate  to  Guin,  if  he  (Molyneux)  did  not  in  his 
life-time  dispose  of  it  T  The  object  of  the  defendant  is  to  show  that 
the  title  is  not  in  the  plaintiff. 

Harper  and  Shaaff,  contra. 

Key  and  Martin^  (Attorney-General,)  in  reply. 

•  Chase,  Ch.  J.  (Sprigg,  J.  concurring.)  The  question 
®*'*  is,  whether  the  will  of  Bichard  Molyneux  is  such  a  disposition 
as  to  defeat  the  executory  interest  of  James  Guin,  the  remainder- 
man over.    The  Court  are  of  opinion,  that  the  will  of  Bichard  Moly- 
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nenx  is  not  such  a  rlisixxsition  of  the  estate  so  as  to  defeat  the  devise 
over  to  James  Guin,  the  remainder-man,  and  that  it  did  not  pass  a 
fee  simple  estate  to  George  Hunter,  so  as  to  enable  him  to  devise  the 
same  by  will,  but  that  on  the  death  of  Richard  Molyneux  the  fee 
simple  did  pass  by  virtue  of  Thorold's  will  to  James  Guin,  and  his 
heirs.  The  will  of  Richard  Molyneux  was  at  all  times  during  his  life 
subject  to  revocation,  and  the  Court  think  the  estate  was  not  dis- 
posed of  before  his  death. 

Done,  J.  did  not  concur  in  the  opinion  of  the  Court.  He  was  of 
opinion,  that  the  de\ise  in  the  will  of  Richard  Molyneux  was  a  dis- 
position of  the  ei^tate. 

The  plaintifi*  excepted  to  the  Court's  opinion. 

4.  The  third  bill  of  exceptions.  The  plaintiff  then  to  support  the 
issue  on  his  part,  gave  in  evidence  to  the  .jury,  the  patent  to  Henry 
Hanslap,  the  will  of  Henry  Hanslap  devising  to  his  daughter 
Snsanna;  and  •  the  deed  from  Gassaway,  and  Susanna  his  ^^^^ 
wife,  to  James  Carroll ;  and  that  the  said  Carroll  entered  and  ""'^ 
became  seised,  and  being  seised  devised  to  Thorold ;  the  will  and 
codicil  of  Carroll;  the  will  of  Thorold;  the  will  of  Molyneux;  the 
will  of  Hunter;  the  Act  of  Assembly,  &c.  and  the  declaration  by 
James  Walton.  And  also  gave  in  evidence,  that  Thorold,  Molyneux, 
Banter,  Walton  and  James  Guin,  were  severally,  in  their  life-time, 
priests  and  ministers  of  the  Roman  Catholic  Religion.  And  to  prove 
that  the  said  Carroll,  Thorold,  Molyneux,  Hunter,  Walton,  and  the 
lessors  of  the  plaintiff,  have  at  all  times,  from  the  loth  of  September, 
1709,  been  in  the  actual  possession  and  occupation  of  the  said  land 
caUed  Ayno,  under  the  patent  thereof,  and  under  the  said  deed, 
several  wiUs  and  declarations  mentioned,  claiming  the  same  as  their 
estate,  gave  in  evidence  an  extract  from  the  rent  roll  of  Anne  Arun- 
del, showing  that  the  said  land  was  surveyed  for  Henry  Hanslap  the 
30th  September,  1682,  and  possessed  by  Thomas  Gassaway  in  right 
of  his  wife,  the  daughter  of  Hanslap,  who  alienated  to  James  Car- 
roll on  the  15th  of  September,  1709.  And  also  gave  in  evidence  the 
plots  and  explanations  in  this  cause,  and  the  depositions  taken  on 
the  survey,  and  the  plots  and  explanations,  and  depositions  taken 
and  filed  in  an  ejectment  formerly  depending  in  this  Court,  in  which 
the  present  defendant's  lessor  was  plaintiff,  and  a  certain  John 
^ishton,  priest,  was  defendant ;  and  also,  that  for  more  than  forty 
years  last  passed,  the  priests  of  the  Roman  Catholic  Religion,  and 
aft^r  them  the  lessors  of  the  plaintiff,  have  held,  possessed  and 
occupied,  the  said  land  called  Ayno,  by  themselves  and  their  agents, 
cultivating  part,  and  claiming  the  whole  as  their  estate  in  fee 
simjile,  and  that  there  is  no  recollection  or  tradition  of  the  said  land, 
or  any  part  of  it,  having  ever  been  held  or  claimed  as  such  by  any 
person  or  persons  other  than  the  priests  and  their  agents,  and  the 
lessors  of  the  plaintiff  and  their  agents. 

24  1  H.  &  J. 
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But  the  defendant,  by  his  counsel,  objected  to  the  said  testimony 
for  the  said  last  mentioned  purpose. 

•  Chase,  Ch.  J.  (Sprigg,  J.  concurred.)  The  Court  are  of 
""**  opinion,  and  so  direct  the  jury,  that  the  matters  offered  in 
evidence,  for  the  purpose  of  proving  that  Carroll,  Thorold,  Moly- 
neux.  Hunter  and  Walton,  were  in  possession  as  aforesaid,  are  not 
proper  or  competent  evidence  to  prove  that  George  Hunter  was  in 
possession  of  the  land,  or  any  part  thereof,  claiming  the  whole.  The 
plaintiff  excepted. 

5.  The  fourth  bill  of  exceptions. — The  plaintiff,  for  the  purpose  of 
proving  that  the  land  for  which  the  ejectment  was  brought,  and 
other  large  estates,  had  at  all  times  been  held,  claimed  and  occupied, 
by  the  said  Thorold,  Molyneux,  Hunter  and  Walton,  being  priests 
and  ministers  of  the  Roman  Catholic  Religion,  so  far  as  they  had  or 
supposed  themselves  respectively  to  have  had  any  right,  title  or 
interest,  in  and  to  the  same,  on  a  secret  and  confidential  trust  for 
the  use,  support  and  maintenance,  of  the  ministers  of  the  Roman 
Catholic  Religion  in  this  State,  and  that  the  object  and  intention  of 
the  said  Thorold  in  making  his  will,  was  to  provide  a  trustee  for 
holding  the  said  lands  and  estates  in  case  the  said  Molyneux  should 
either  die  in  the  Ui'e-time  of  the  said  Thorold,  or  in  case  of  surviving 
him  should  omit  to  devise  or  convey  the  said  lands  and  estate  to 
some  proper  person,  who  might  hold  the  same  as  trustee,  and  trans- 
mit it  in  like  manner,  offered  in  evidence  all  the  matters  stated  in 
the  next  preceding  bill  of  exceptions;  and  also  offered  in  evidence, 
for  the  purpose  aforesaid,  that  for  many  years  last  passed,  the  rents 
and  profits  of  the  lands  mentioned  in  the  declaration  of  the  said 
James  Walton,  had  been  applied  by  the  persons  respectively 
holding  the  same,  to  the  use  and  support  of  the  ministers  of  the 
Roman  Catholic  Church  in  this  State.  But  the  defendant  objected 
to  the  said  evideuce  for  the  purpose  aforesaid. 

Chase,  Ch.  J.  The  Court  are  unanimous  in  their  opinion,  that 
they  cannot  take  notice  of  any  secret  trust,  and  in  the  construction 
which  they  have  given  •  to  the  will  of  Richard  Molyneux^ 
^"^  they  did  not  take  into  view  any  extraneous  matter.  They 
think  that  the  true  construction  of  the  will  must  depend  alone  upon 
the  will  itself.  The  Court  therelbi'e  refuse  to  receive  the  ssiid  facts 
and  circumstances  for  the  purpose  for  which  they  are  offered,  being 
of  opinion  that  the  said  facts  and  circumstances  can  have  no  in- 
fluen(!e  in  deciding  on  the  true  construction  of  the  said  will.  The 
plaintiff'  excepted. 

^/mflfjf  stated,  that  by  the  decision  which  the  Court  had  given  on 
the  construction  of  the  will  of  George  Thorold,  an  estate  of  upwards 
of  £30,000  was  thrown  into  jeopardy.    That  the  point  had  been 
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laised  by  the  opposite  counsel  very  unexpectedly,  and  that  the 
counsel  for  the  plaintiff  had  had  no  opportunity  of  examining  it. 
That  he  had  just  met  with  an  authority  which,  with  the  permission 
of  the  Court,  he  would  read  to  them.  Powell  on  Powers,  55  to  57^ 
cited  Com.  194;  Salk.  239;  IWils.  •  149.  In  PoweU  on  Pow- 
ersj  57,  a  devise  to  a  wife  for  life,  and  "  after  her  decease,"  ^"^ 
she  to  give  them  ^^  to  whom "  she  would.  The  wife  granted  the 
reversion  to  a  stranger.  It  was  adjudged  she  might  grant  away  the 
reversion  in  her  life-time.  He  also  cited  3  Leon.  71;  Ambler ,  64;  2 
P.  Wms.  469;  1  Cha.  Cos.  284. 

The  GoiTBT,  however,  continued  of  the  same  opinion. 

Verdict  and  judgment  for  the  defendant.  The  plaintiff  appealed 
to  the  Court  of  Appeals.  The  appeal,  by  agreement  of  the  parties, 
was  put  to  issue,  and  came  on  for  argument  at  the  first  term,  in 
Jane,  1805,  on  the  second  bill  of  exceptions.  The  other  bills  of  ex- 
ceptions are  stated  to  have  been  withdrawn  by  the  counsel  of  the 
parties. 

Shaaffj  for  the  appellant,  on  the  second  bill  of  exceptions.  The 
only  £EM;ts  material  on  this  exception  are-^that  James  Carroll,  being 
possessed  of  the  land  in  dispute,  devised  it  to  George  Thorold  in  fee; 
that  Thorold  entered  and  devised  to  Bichard  Molyneux  in  these 
words :  ^^  I  bequeath  all  my  estate,  both  real  and  personal,  that  is  to 
say,  &c.  to  Bichard  Molyneux,  to  him  and  his  heirs  ibr  ever ;  but 
in  case  of  his  death  before  mine,  or  his  not  having  disposed  of  it 
before  his  death,  either  in  whole  or  in  part,"  then  there  is  a  devise 
over  to  James  Ouin  and  his  heirs.  Molyneux  made  his  will,  de- 
vising all  his  real  and  personal  estate  to  Greorge  Hunter,  and  in  case 
of  his  death  in  the  life-time  of  the  testator,  then  to  Neale,  to  them 
and  their  heirs,  &c.  It  does  not  appear  that  Molyneux  had  any 
other  estate  to  devise  to  Hunter  except  what  he  derived  under 
Thorold's  will.  The  General  Court  determined  that  the  will  of 
Molyneux  did  not  pass  a  fee  to  Hunter,  so  as  to  enable  him  to  devise 
it,  but  that  on  the  death  of  Molyneux  the  estate  in  the  land  for 
which  the  ejectment  was  brought,  passed  over  to  James  Guin. 

•  In  the  examination  of  this  subject  it  is  necessary  to  con-  ^^^ 
sider  two  general  questions :  OUO 

1.  Whether  Molyneux  had,  under  Thorold's  will,  any  authority  to 
devise  the  estate  1 

2.  Whether,  supposing  Molyneux  to  have  that  authority,  he  has 
in  fact  made  such  a  will  as  will  pass  the  estate  f 

First  question. — Had  Molyneux,  under  Thorold's  will,  any  author- 
ity to  devise  the  estate  ? 

In  the  consideration  of  this  question  it  is  material  to  examine  into 
the  nature  of  the  estate  devised  to  Molyneux  by  Thorold's  will.  He 
can  only  be  considered  as  taking  either  an  estate  for  life,  with  a 
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power  to  dispose  of  the  inheritance  before  his  death,  and  in  defaalt 
of  such  a  disposition,  a  devise  over  to  Gain ;  or  he  took  an  estate  in 
fee,  the  estate  of  inheritance,  subject  to  be  divested  upon  his  not  dis- 
posing of  it  before  his  death.  Under  the  will,  he  was  tenant  of  the 
fee;  but  if  he  took  either  estate,  he  had  equally  the  power  to  dis- 
pose of  it  by  last  will. 

As  to  the  execution  of  powers,  &c.  see  3  Burr.  1446;  Coicp.  260- 
265;  3  Cha.  Ca.  69;  Hob.  312;  Poic.  on  Powers^  61,  55,  67,  111; 
Ra^m.  295;  Com.  i^ep.  194;  Salk.  23^-,  1  Wils.Ud.  Molyneux  took 
anestateof  inheritance,  subject  to  be  divested  by  his  not  disposing 
of  it  before  his  death.  Powell  on  Dev.  251;  2  Bl.  Com.  37^-4;  6 
Com.  Dig.  tit.  Poiar;  Robert  vs.  Morgan,  1  Atk.  441;  Moulton  vs. 
Hutchinson,  1  Aik.  559. 

Pinkney,  on  the  same  side  contended,  (on  the  second  bill  of  excep- 
^  tions)  that,  under  the  devise  to  him,  Molyneux  •  took  a  fee. 
Ol7  rpjjg  object  is  admitted  on  all  hands  to  have  been  to  give  to 
Molyneux,  during  his  life,  complete  control  over  the  estate — to  dispose 
of  it  as  he  thought  proper.  This  object  was  to  be  accomplished  in  two 
ways — 1.  By  making  him  tenant  for  life,  with  power  to  dispose  of 
the  fee.  2.  By  making  him  tenant  in  fee,  and  adding  a  defeazance 
in  case  he  did  not  dispose. 

In  the  first  case  the  uses  raised  by  the  power  would  be  served  out 
of  the  devisor'^  estate.  In  the  second,  the  act  of  the  devisee  would 
take  effect  out  of  the  fee  passed  to  him  for  the  purpose  of  enabling 
him  to  dispose.  The  power  of  disposition  would  arise  out  of  the 
nature  of  the  estate  devised,  and  be  one  of  its  qualities.  The  first 
of  these  modes  was  certainly  not  adopted  in  terminis,  although 
undoubtedly,  if  it  were  necessary  to  resort  to  implication,  the  power 
might  be  and  would  be  implied.  6  Com.  Dig.  2,  (A.  2.)  But  the 
second  mode  is  adopted  expressly,  by  a  devise  of  the  land  "to  Moly- 
neux and  his  heirs  for  ever.^'  These  words  necessarily  pass  a  fee, 
unless  plainly  controlled  by  others.  But  there  are  none  others  to 
control  them.  The  power  of  disposition,  belonging  to  and  character- 
izing a  fee,  is  impliedly  recognized ;  but  this  rather  confirms  than 
controls.  The  defeazance  is  nothing:  it  may  be  annexed  to  an 
estate  in  various  ways,  and  does  not  lessen  it,  till  the  event  happens 
by  which  it  is  to  be  destroyed;  and  the  purpose  of  it  was  simply  to 
guard  against  accidents.  The  intent  of  the  testator  is  clear  that 
Molyneux  should  have  a  fee.  It  was  obviously  his  meaning  that 
he  should  have  power  to  dispose  absolutely;  yet  he  gives  no  such 
power  in  words.  He  proceeds  on  the  supposition  that  the  iK>wer 
belongs  to  the  estate  devised,  i.  e.  an  estate  to  Molyneux,  and  his 
heirs.  He  takes  the  power  for  granted ;  he  speaks  of  it  as  existing, 
and  only  makes  ulterior  provisions  on  the  event  of  Molyneux^s  omit- 
ting or  neglecting  to  use  it.  A  devise  to  a  woman,  and  to  be  at  her 
disposal,  "provided  she  disposes  of  it  to  my  children" — it  was  held 
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to  be  a  fee,  determinable  •  on  a  disposition  by  her  to  others   ^^  ^^ 
than  the  testator's  children.    Powell  on  Powers^  56,  57.    If  •J*^ 
then  it  is  a  fee,  the  right  to  devise  it  necessarily  arises  out  of  the 
estate,  and  the  Court,  before  they  can  be  justified  in  deciding  such 
a  devise  void,  must  see  clearly  and  afQrmatively  that  there  is  in  the 
will  a  negative  upon  that  right.    The  testator  having  devised  a  fee, 
that  estate  will  be  kept  in  possession  of  all  its  qualities,  and  be 
suffered  to  produce  all  its  legal  effects,  except  so  far  only  as  a  limita- 
tion is  placed  upon  it  by  the  will;  and  as  a  power  to  devise  is  one  of 
its  qualities,  that  power  must  appear  to  be  unequivocally  taken  away 
by  the  will  giving  the  fee,  before  the  Court  can  say  it  did  not  exist 
in  Molyneux.    It  is  otherwise  in  the  case  of  a  mere  power.    There 
the  right  to  devise  must  stand  on  the  words  of  the  power.    It  does 
not  exist  if  not  granted ;  and  before  the  Court  can  say  it  does  exist, 
they  must  see  clearly  that  it  is  given.    In  a  word,  when  a  fee  is 
given,  as  here,  the  right  to  devise  exists  if  not  taken  away.    In  a 
power  it  does  not  exist  if  not  unequivocally  granted.    This  case 
therefore  is  more  favorable  than  a  case  upon  a  mere  power,  whether 
reserved  or  granted;  and  consequently  cases  upon  powers,  which 
will  be  cited  hereafter,  must  apply  to  it  with  peculiar  force  and 
effect.    With  these  preliminary  observations  in  view  I  will  proceed 
to  a  consideration  of  Thorold's  devise.    It  may  be.  considered  in  a 
two-fold  view :    1.  On  the  general  intent.    2.  On  the  words,  or  par- 
ticular intent. 

1.  On  the  general  intent.  It  has  already  been  shown,  that  if  the 
estate  was  held  in  trust,  the  testator's  general  intent  was  to  make 
provision  for  perpetuating  trustees;  that  Molyneux  was  the  trustee 
whom  he  preferred,  and  that  Molyneux  was  to  provide  a  successor 
to  himself.  That  as  he,  Thorold,  provided  a  trustee  by  will,  and 
Carroll  before  him  had  done  the  same,  he  could  not  have  meant  to 
deprive  Molyneux  of  the  same  power,  but  intended  to  give  it.  The 
mle  is,  that  you  are  so  to  construe  a  will  as  best  to  give  effect  to  the 
testator's  general  intent,  even  though  by  so  •  doing  you  may  ^^  ^ 
defeat  some  particular  intent.  Doe  on  Dem.  Blandford  et  ah  ^**^ 
vs.  Applin^  4  T.  R.  82;  Robinson  vs.  Robinson^  1  Burr,  38.  In  this 
case  I  will  show  that  no  particular  intent  is  or  can  be  defeated  by 
supporting  this  general  intent.  But  let  us  even  suppose  that  the 
estate  was  no  trust — ^Then  the  general  intent  is  to  give  such  a  con- 
trol to  Molj'ueux  over  the  fee  as  tenants  in  fee  usually  have,  and  to 
grant  over  only  in  case  he  should  not  execute  that  control.  This  is 
evident,  1st.  By  his  devising  to  him  in  fee,  which  imports  an  un- 
limited control.  2d.  By  the  words  of  defeazance,  which  speak  of  a 
disposition  without  any  limitation  during  his  life.  Molyneux  was 
therefore  to  do  with  the  estate  as  he  pleased;  to  dispose  of  it  as  he 
pleased.  What  motive  could  induce  the  testator  to  place  the  estate 
absolutely  at  Molyneux's  disposal  during  his  life,  by  deed,  and 
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exempt  it  from  a  dispoaition  by  will  t  If  he  might  sell  or  give  it 
away  by  deed  on  his  death-bed,  why  not  devise  itt  What  rational 
ground  of  distinction?  Caprice  and  folly  might  saggest  a  distinc- 
tion, bat  reason  could  saggest  none.  In  a  word  it  would  be  incon- 
sistent with  the  general  intent,  and  therefore  not  to  be  admitted,  if 
it  can  be  avoided. 

2.  But  the  words,  and  the  particular  intent,  are  in  correspondence 
with  the  general  intent.  The  words  used  are,  ^^die  without  having 
disposed  of  it  before  his  death."  These  words  may  be  divided,  and 
separately  considered.  1.  "Without  having  disposed  of  it."  2. 
"Before  his  death."  1.  "Before  his  death,"  can  make  no  change. 
They  were  introduced  perhaps  to  gaard  against  a  descent.  Bat 
for  whatever  reason  introduced,  as  every  disposition  by  the  act  of  a 
party  must  be  made  during  the  life  of  that  party,  these  words  add 
nothing  to  the  others.  They  imply  no  more  than  the  act,  whatever 
it  was,  should  be  during  the  life  of  Molyneux. 

2.  "  Without  having  disposed  of  it."  It  is  said  that  devising  is 
not  disposing  of  it,  within  the  intent  of  these  words.  I  contend  it 
is,  whether  the  words  are  considered  technically  or  vulgarly.  That 
a  will  is  a  disposition  of  lands,  and  consequently  that  the  testator 
disposes  of  them,  is  too  clear  to  be  disputed.  A  devise  is  a  disposi- 
tion of  a  real  or  personal  estate,  to  take  effect  afber  the  death  of  the 
devisor.     Com,  Dig.  tit  Devise,  and  Co.  Litt  111  a, 

^  •  Whether  therefore  the  subject  be  considered,  as  it  ought  to 
"*'  be,  upon  the  ground  that  the  thing  devised  was  held  in  trust, 
(in  which  case  there  can  be  no  room  for  reasonable  doubt  that  one 
interpretation  of  the  will  is  sound,)  or  whether  that  ground  be 
excluded,  it  is  clear  that  Molyneux  took  a  fee,  and  had  power  to 
devise  as  he  has  done.  He  also  cited  Powell  on  Potoera,  <55,  57; 
Hob.  312;  1  Fe».299;  2  Vem.329. 

Martin,  (Attorney-General,)  Key  and  Johnson,  for  the  appellee,  did 
not  argue  the  case  in  the  Court  of  Appeals. 

The  Court  of  Appeals,  [Rumsey,  Ch.  J.  Jones,  Potts  and 
Dennis,  J.]  reversed  the  judgment  of  the  Cteneral  Court  upon 
the  second  bill  of  exceptions,  (the  other  bills  of  exceptions  having 
been  waived,)  and  awarded  a  procedendo. 
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Habpeb  vs.  Hampton. 

If  a  contract  be  made  in  South  Carolina  with  a  view  to  the  receipt  of  money 
in  PennBylvania,  the  cause  of  action  accrues  upon  the  receipt  of  the 
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money  in  Pennsylvania,  and  the  Statute  of  Limitations  of  South  Caro- 
lina is  not  a  bar  to  the  action,  (a) 

^  A.  contract  with  B.  to  sell  a  quantity  of  land  belonging  to  the  latter, 
uider  an  agreement  that  he  is  to  have  one-half  of  the  purchase  money, 
A.  is  competent,  if  he  does  sell,  to  maintain  an  action  in  his  own  name 
for  the  whole  of  the  purchase  money,  and  it  is  not  necessary  that  B. 
should  join  in  the  action,  (b) 

Ifi  the  construction  of  a  contract,  the  Court  will  be  governed  by  the  apparent 
meaning  of  the  parties,  to  be  collected  from  the  language  of  the  con- 
tract and  the  nature  of  the  transaction,  and  will  not  rely  on  the  techni- 
cal meaning  of  the  words  used,  (c) 

hi  construing  a  contract,  extraneous  matter  explanatory  thereof  may  be 
resorted  to.  (d) 

^^t  seems  to  be  technically  a  warranty  may  be  considered  to  mean  gener- 
ally any  engagement  by  which  a  liability  is  created,  where  such  appears 
to  be  the  intention  of  the  parties. 

A  covenant  can  only  be  dissolved  by  a  matter  of  equal  solemnity  with 

itself.  (6) 

^  a  breach  of  covenant  has  accrued,  accord  and  satisfaction  is  a  good  plea, 
but  it  is  not  a  good  plea  as  to  breaches  which  had  not  taken  place  at  the 
time  when  accord  and  satisfaction  were  made.  (/) 

A.  in  Charleston,  authorized  B.  his  agent  in  Philadelphia,  to  sell  and  convey 
certain  land  belonging  to  him;  and  to  enable  6.  to  do  so,  conveyed  the 

(<^)  The  lex  loci  contractus  controls  the  nature,  construction  and  validity  of 
^  contract,  but  the  remedy  upon  the  contract  is  governed  by  the  lex  fori, 
^^^vs.  Everhart,  8  6.  &  J.  234.  This  case  is  approved  in  Pritchard  vs. 
Norton,  106  U.  S.  133.  Cf .  Smith  Y8.McAtee,  27  Md.  420;  Eastwood  vs.  Ken- 
'^^  44  Md.  572.  Statutes  of  Limitation,  which  only  bar  the  remedy,  are 
laws  of  the  forum  only;  consequently  a  Statute  of  Limitations  of  a  foreign 
^ntry,  or  of  another  State,  when  the  contract  was  made,  cannot  be  pleaded 
In  bar.  Toumsend  vs.  Jemison,  9  Howard,  407;  Hanger  tb,  Abbott,  6  Wal- 
lace, 588. 

9>]  Where  an  agent  is  interested,  as  for  commissions  or  by  reason  of  special 
property  in  the  subject-matter,  and  the  contract  in  reference  thereto  is  made 
i&  his  own  name,  it  is  competent  for  him  to  maintain  an  action  in  his 
own  name  as  if  he  were  the  principal.  Telegraph  Co.  vs.  Oildersleeve,  29 
Md.282. 

(c)  Approved  in  Ikxylor  vs.  Turley^  83  Md.  507.  Whatever  may  have  been 
the  principles  of  the  more  ancient  decisions  upon  the  legal  effect  and  opera- 
^n  of  contracts  containing  various  covenants,  the  strong  inclination  of  the 
^rts  in  more  modern  times  has  been  to  disencumber  themselves  from  the 
fetters  of  technical  rules,  and  to  give  such  a  rational  interpretation  to  con- 
tracts as  will  carry  into  effect  the  intention  of  the  parties.  Watchman  vs. 
Crook,  5  G.  &  J.  239.  See  Mitchell  vs.  Mitchell,  2  Gill,  238;  Dixon  vs.  ClaymUe, 
44  Md.  578. 

(d)  ^K^Stockham  vs.  Stockham,  32  Md.  196;  Ins.  Co.  vs,  Doll,  35  Md.  90; 
Warfield  vs.  Booth,  33  Md.  63;  Kribs  vs.  Jones,  44  Md.  396. 

(e)  The  obligation  arising  from  a  sealed  contract  can  generally  be  dis- 
charged only  by  an  instrument  under  seal.    State  vs.  Oott.  44  Md.  347. 

(/)  Accord  and  satisfaction  is  something  more  than  strict  performance  or 
payment;  it  is  doing  tliat  by  the  covenantor  which  the  covenantee  accepts  in 
lieu  of  a  performance  of  the  terms  of  the  covenant.  Ins.  Co.  vs.  HamUly 
«  Md.  170. 
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land  to  him  and  agreed  that  if  B.  should  enter  into  any  guaranty  about 
the  land,  A.  would  indemnify  him  therefor.  B.  sold  the  land  in  Phila- 
delphia, and  agreed  that  within  ten  days  after  the  sale,  he  would  con- 
vey the  same  to  the  purchaser — by  a  good  and  sufficient  deed.  The  deed 
from  A.  to  B.  proved  to  be  defective,  so  that  B.  was  not  able  to  convey 
the  land  by  a  valid  deed  in  the  time  agreed  on,  and  since  A.  was  in 
Charleston,  it  was  impossible  for  him  to  have  notice  and  perfect  the  title 
within  the  ten  days.  The  purchaser  accepted  a  deed  from  B.  without 
objection.  In  an  action  by  the  principal  against  the  agent  for  the  pur- 
chase money  received  by  the  latter,  it  was  held  that  although  the  plaintiflT 
could  not  perfect  th^  title  within  the  ten  days,  he  was  bound  to  give  an 
indemnity  to  the  defendant  for  the  warranty  which  the  latter  had  en- 
tered into  about  the  land,  and  that  the  plaintiff  not  having  given  the 
stipulated  indemnity  could  not  recover,  although  no  objection  to  the 
deed  had  ever  been  made  by  the  purchaser,  and  no  claim  had  been  made 
on  the  defendant  on  his  contract  of  guaranty,  and  the  defendant  had 
never  informed  the  plaintiff  that  the  deed  was  inoperative. 

Where  notes  are  received  by  an  agent  for  his  principal,  and  are  held  by  the 
agent  as  a  deposit,  until  certain  engagements  of  the  principal  to  the 
agent  are  fulfilled,  and  the  notes  become  of  no  value  while  they  are  so 
held  by  the  agent,  the  loss  must  fall  on  the  principal. 

But  if  the  agent  sells  the  notes,  while  they  are  so  held  by  him,  for  less  than 
their  nominal  value,  without  authority  from  his  principal,  and  subse- 
quently the  engagements  of  the  principal  are  discharged,  and  the  notes 
rise  in  value,  the  principal  can  recover  from  his  agent  the  increased 
value  of  the  notes;  or,  if  the  notes  become  entirely  worthless,  the  prin- 
cipal may  elect  to  affirm  the  sale  made  by  his  agent,  and  may  recover 
from  him  the  price  at  which  they  were  sold.  But  in  such  case  the  prin- 
cipal must  prove  an  actual  sale  of  the  notes,  and  the  price  for  which 
they  were  sold,  or  the  principal  may  show  an  actual  conversion  of  the 
notes  by  the  agent,  and  their  value  at  the  time  of  their  conversion. 

A  stipulation  in  a  contract,  on  the  part  of  a  principal,  that  for  any  warranty 
or  guaranty,  his  agent  should  enter  into  touching  the  sale  of  the  princi- 
pal's land,  he  would  give  him  a  sufficient  indemnity,  Hdd,,  to  be  a  con- 
dition precedent  to  stipulations  on  the  part  of  the  agent,  that  a  deed  of 
the  land  was  to  be  delivered  by  him  to  J.  H.  upon  his  paying  the  pur- 
chase money,  which  was  to  be  received  by  the  agent  for  his  principal 
and  accounted  for  to  him. 

Under  the  above  contract  the  agent  was  not  bound  to  pay  over  to  his  princi- 
pal certain  notes  received  for  him,  until  the  agent  was  indemnified 
against  his  liability  under  an  engagement  entered  into  about  the  sale  of 
the  land. 

Where  an  agent  sells  the  land  of  bis  principal,  together  with  other  land,  and 
agrees  with  the  purchaser  to  have  the  whole  re-surveyed,  he  should  give 
his  principal  notice  of  such  re-survey;  and  whether  there  be  such  an 
undertaking,  and  if  so,  whether  the  notice  be  in  fact  given,  are  facts  for 
the  decision  of  the  jury. 

A  party  has  a  right  to  a  continuance  of  the  action  when  testimony  obtained 
under  a  commission  returned  at  the  present  term  is  about  to  be  used  by 
the  opposite  party. 

The  Court  decides  on  the  competency  of  evidence  and  not  on  the  effect 
of  it. 
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A  deed  by  an  attorney  is  invalid  unless  his  authority  is  strictly  pursued. 

Such  a  deed  should  be  in  the  name  of  the  principal,  (a) 
The  Talidity  of  a  deed  conveying  land  in  another  State  is  to  be  determined 

by  the  laws  of  this  State,  unless  the  law  of  such  other  State  be  given  in 

eyidence.  (h) 
When  it  is  necessary  that  an  agent  should  give  notice  to  his  principal  and 

under  what  circumstances  a  jury  may  presume  that  such  notice  was 

given. 

When  an  agent  contract  a  liability  for  his  principal,  and  the  principal  has 
stipulated  to  save  him  harmless,  he  is  not  answerable  to  the  principal 
until  such  security  is  given  him,  though  many  years  have  elapsed  with- 
out his  having  been  called  on  to  answer  for  such  liability. 

The  tender  of  a  bond  of  indemnity,  after  action  brought,  is  insufficient  when 
indemnity  is  necessary  to  the  plaintiff  ^s  recovery. 


(a)  Approved  inWcaiamciker  vs.  Bowes^  36  Md.  55.  Under  Rev.  Ck)de,  Art. 
44,  sees.  38, 80,  every  power  of  attorney  authorizing  an  agent  or  attorney  to 
sell  and  convey  any  real  estate  shall  be  attested  and  acknowledged  in  the  same 
manner  as  a  deed,  and  recorded  with  the  deed  executed  in  pursuance  of  such 
power.  And  any  person  executing  a  deed  conveying  real  estate  as  agent  or 
attorney  for  another  shall  describe  himself  in,  and  sign  the  deed  as  agent  or 
attorney.  A  deed  professing  to  be  made  under  and  by  virtue  of  a  power  of 
attorney  is  inadmissible  in  evidence  without  the  letter  of  attorney.  It  is 
only  by  the  power  of  attorney  that  the  real  owner  is  connected  with  the 
conveyance  and  it  is  through  the  medium  of  such  power  that  the  title  ia 
transferred.  The  deed  of  itself  is  without  operation,  and  the  recitals  in  it 
can  prove  nothing  either  as  against  the  real  owner  or  third  persons.  Ins,  Co. 
vs.  DoU,  35  Md.  103.  Cf.  Onion  vs.  Hall,  1  H.  &  McH.  118;  Beall  vs.  Lynn, 
6  H.  &  J.  347. 

[h]  In  Connolly  vs.  RUey,  25  Md.  419,  it  is  said  that ''  in  the  case  of  Harper 
vs.  Hampton,  a  question  was  raised  in  regard  to  the  validity  of  a  deed  of 
lands  in  South  Carolina,  and  it  was  held  that  the  laws  of  another  State, 
when  proved,  would  govern  in  determining  the  validity  of  a  deed  of  lands 
in  that  State;  but  in  the  absence  of  proof  of  the  laws  of  that  State,  the 
question  of  validity  would  be  determined  by  the  laws  of  this  State.     This 
proposition  goes  altogether  upon  the  presumption  that  the  laws  of .  the  State 
where  the  land  is,  correspond  with  those  of  our  own  State  relating  to  the 
Bame  subject.     The  same  doctrine  was  again  recognized  in  Oardiner  vs. 
l^icis,  7  Gill,  877."    And  it  was  accordingly  assumed  that,  as  our  own  laws 
authorize  the  notaries  of  this  State  to  administer  oaths  in  certain  cases,  the 
same  power  is  conferred  upon  the  notaries  of  the  District  of  Columbia. 
The  case  in  the  text  is  also  approved  in  Haney  vs.  Marshall,  9  Md.  2X2,  where 
it  was  held  that  a  deed   conveying  lands   in  another  State,  defectively 
acknowledged  according  to  the  laws  of  Maryland,  is  not  admissible  in  evi- 
dence in  the  Courts  of  this  State,  without  proof  that  it  was  properly  acknow- 
ledged according  to  the  laws  of  the  State  where  the  land  is  situated.    The 
laws  of  the  State  where  the  land  lies  must  govern  the  Courts  of  this  State 
in  determining  the  validity  and  operation  of  such  a  deed;  but  in  the  absence 
of  proof  of  such  laws,  our  Courts  must  decide  these  questions  according  to 
the  laws  of  Maryland.    As  to  the  proof  and  construction  of  foreign  laws, 
«ee  Gardiner  vs.  Lewis,  7  Gill,  394;  Cecil  Bank  vs.  Ban^/,  20  Md.  187.     But  in 
the  case  of  personal  property,  the  validity  of  the  transfer  depends  upon  the 
J*w  of  the  place  where  it  is  made.    Loney  vs.  Penniman,  43  Md.  134. 
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AssuMPiiSiT.  The  declaration  and  pleadings  in  this  ease  are 
stated,  ante^  453.  The  cause  again  came  on  ibr  trial  at  the  last 
term,  (October,  1804,)  when 

1.  Masouj  for  the  defendant,  contended  that  the  plaintiff's  canse 
of  action,  if  he  had  one,  arose  on  a  demand  by  the  plaintiff  on  the 
defendant,  made  in  the  State  of  South  Carolina^  and  to  that  demand 
the  defendant's  4th,  5th,  8th,  9th,  12th,  13th,  16th,  17th  and  lOth 
pleas,  are  a  bar.  He  read  the  several  papers  hereinafter  referred  to, 
for  the  purpose  of  establishing  this  position,  and  prayed  the  Court 
to  direct  the  jury,  that  the  cause  of  action,  if  any,  accrued  in  Soath 
Carolina. 

Harper.  The  defence  taken  by  the  defendant  is  two-fold:  1.  The 
Statute  of  Limitations  of  South  Carolina,  and  2.  The  general  issae. 
Under  the  pleas  of  the  Statute,  it  is  alleged  that  the  cause  of  action, 
if  any,  accrued  in  South  Carolina.  The  replications  traverse  this 
fact,  and  state  that  the  cause  of  action  first  accrued  in  Pennsylvania. 
^^^  Upon  these  replications  *  issues  are  joined.  The  contract  is, 
^'^^  that  the  defendant  should  sell  the  land,  and  a  deed  for  the 
land  is  delivered  to  him  as  an  escrow.  The  sale  was  made  by  the 
defendant  in  Philadelphia,  and  notes  were  there  received.  The 
contract  was  consequently  consummated  in  Philadelphia.  The 
receipt  of  the  notes  by  the  defendant  completed  the  contract.  jEtejp. 
128,  129.  But  if  the  cause  of  action  arose  in  South  Carolina  on  the 
demand  for  the  money,  then  limitation  does  not  bar,  for  no  demand 
is  proved  to  have  been  made  until  1800. 

Chase,  Ch.  J.  The  contract  is  an  inducement  to  the  action.  No 
cause  of  action  accrued  to  the  plaintiff  until  the  notes  were  received 
by  the  defendant;  and  if  there  is  a  cause  of  action,  it  accrued  in  the 
State  of  Pennsylvania  on  the  receipt  of  the  money  or  notes,  and 
the  Statute  of  Limitations  of  South  Carolina  does  not  apply  to  the 
case. 

2.  The  first  bill  of  exceptions. — The  plaintiff  to  support  the  issues 
on  his  part  read  in  evidence  to  the  jury  an  original  agreement  in 
writing,  executed  by  the  plaintiff'  and  defendant  on  the  1st  of  March^ 
1803,  for  the  admission  of  papers  and  facts  as  evidence  in  this 
cause,  drawn  up  by  the  plaintiff*  himself,  he  and  the  defendant  be- 
ing together  when  it  was  written,  both  agreeing  to  and  signing  it. 
This  agreement  was,  that  ^^  copies  of  all  papers  recorded  in  any 
public  office  of  record  within  the  United  States,  shall  be  received  in 
evidence,  on  both  sides,  provided  such  copies  be  certified  under  the 
hand  of  the  officer,  and  the  seal  of  such  office,  although  any  other 
formality  may  be  omitted,  and  that  no  objection  shall  be  made  to 
such  copy  for  the  want  of  any  other  formality."  The  agreement  also 
made  evidence  seven  letters  from  the  plaintiff  to  the  defendant; 
sundry  papers  marked  8,  9, 10;  an  original  agreement  between  the 
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plaintiff  and  defendant  respecting  the  lands  to  be  sold  by  the  de- 
fendant for  the  plaintiff,  dated  August  25th,  1794;  an  original  agree- 
ment of  the  defendant  and  John  Hall  with  Robert  *  Morris  ^^^^ 
and  John  Nicholson,  relating  to  the  sale  of  lands,  dated  No-  ^'•'* 
vember  15th,  1794 ;  another  original  agreement  between  John  Hall, 
in  behalf  of  himself  and  Gideon  Dennison,  and  the  defendant, 
dated  about  the  same  time,  and  relating  to  the  said  sale  and  lands; 
which  paper  not  being  here,  cannot  be  endorsed.  The  agi^eement 
stated  that  the  plaintiff  did  not  admit  that  he  ever  saw  the  la^t 
mentioned  paper,  or  was  informed  of  id,  or  knew  of  its  existence  or 
substance,  till  yesterday,  when  it  was  mentioned  to  him  by  the  de- 
fendant. The  plaintiff  also  agreed,  that  any  other  letters  from  him- 
eell'  to  the  defendant,  should  be  received  in  evidence.  The  agree- 
ment further  stated — '^  the  defendant  admits  that  he  did  sell  the 
lands  mentioned  in  the  agreement  between  him  and-the  plaintiff,  to 
£obert  Morris  and  John  Nicholson — that  they  were  included  in  the 
sale  of  lands  to  which  the  agreement  between  him  and  John  Hall  on 
the  one  part,  and  Eobert  Morris  and  John  Nicholson  4)fi^11]e  other, 
relates,  that  he  received  payment  for  them  in  notes  of  the  said  Mor- 
ris and  Nicholson  within  a  lew  days  after  the  date  of  the  agreement 
last  mentioned,  and  at  the  rate  and  in  the  manner  by  that  agree^ 
ment  stipulated;  but  he  does  not  admit  that  the  plaintiff  ever  made 
any  demand  of  the  said  notes,  or  ever  tendered  to  him  any  indem- 
nity or  counter-security  according  to  the  tenor  of  the  aforesaid  agree- 
ment between  him  and  the  plaintiff.  He  also  admits  in  evidence  the 
paper  marked  agreement  A.  But  he  does  not  admit  that  the  said 
paper  is  in  any  degree  connected  with  the  aforesaid  agreement  be- 
tween him  and  the  plaintiff.  He  also  admits  that  the  papers  above 
mentioned  marked  8,  9, 10,  relate  to  the  part  of  the  said  land,  whioh 
by  virtue  of  the  said  agreement  A,  belonged  to  Jacob  Bumph,  and 
not  to  the  moiety  thereof,  which  by  that  agreement  was  the  prop- 
erty of  the  plaintiff'.  The  plaintiff  admits,  that  beibre  the  beginning 
of  the  year  1800,  the  notes  of  Morris  and  Nicholson  had  ceased  to  be 
of  any  value,  and  that  before  that  time  the  lands  in  question  had 
been  sold  and  conveyed  by  M.  and  N.  He  also  admits  in  evidence  a 
receipt  from  •  Garrett  Cottringer,  dated  November  21st,  ^oc 
1794,  a  copy  of  which  is  endorsed  on  the  aforesaid  agreement  ^-^^ 
between  the  defendant  and  John  Hall  on  the  one  part,  and  M.  and 
I^.  on  the  other." 

The  plaintiff  further  read  in  evidence  to  the.  jury,  an  original 
agreement  between  Jacob  Bumph  and  the  plaintiff,  dated  the  22d  of 
August,  1794,  and  referred  to  in  the  above  admission  as  the  paper 
marked  agreement  A.  That  agreement  is  as  follows:  ^' State  of 
South  Carolina.  Memorandum  of  an  agreement  entered  into  at 
Orangeburgh  on  the  22d  of  August,  1794,  between  Colonel  Jacob 
Sumph  and  Bobert  Goodloe  Harper.  Colonel  Bumph  having  sur- 
veyed and  passed  through  the  location  and  surveyor-general's  offices, 
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a  tract  of  land  in  the  fork  of  Edisto,  Orangeburgh  district,  contain- 
ing two  hundred  and  eighty  thousand  acres,  and  particularly  de- 
scribed in  the  plot  thereof  now  of  record  in  the  said  offices,  about 
the  granting  of  which  land  difficulties  have  arisen,  and  doubts  are 
entertained,  it  is  agreed  hereby  between  him  and  the  said  Robert 
Groodloe  Harper,  that  if  the  latter  shall  be  able  to  obtain  a  grant  for 
those  lands,  he  shall,  in  consideration  of  that  service  and  his  trouble, 
and  also  of  his  trouble  and  expenses  in  selling  them,  be  entitled  to  one 
equal  moiety  of  all  the  vacant  lands  within  the  said  survey,  and  of 
the  moneys  to  arise  from  the  sale — such  lands  as  people  residing 
within  the  limits  of  the  survey  may  have  heretofore  surveyed  for  the 
purpose  of  settlement  or  cultivation,  or  by  way  of  addition  to  their 
plantations,  being  reserved  for  their  use,  and  confirmed  to  them 
after  the  grant  is  obtained;  and  also  such  lands  as  David  Coalter 
may  already  have  surveyed  in  his  own  name  within  those  limits,  be- 
ing reserved  for,  and  in  like  manner  conveyed  to  him.  And  it  is 
further  agreed,  that  all  expenses  hereafter  to  be  incurred  in  procur- 
ing the  said  grant,  or  selling  the  lands,  shall  be  borne  by  the  said 
Harper,  without  any  responsibility  on  the  part  of  Col.  Rumph.  The 
net  profits  of  the  sales  to  be  divided  between  them.  And  as  there 
is  little  doubt  that  the  said  limits  contain  100,000  acres  of  vacant 
A9A  ^^^^  ^^  ^^^  least,  the  said  Harper,  should  an  *  opportunity 
^'•^  offer,  shall  sell  that  quantity  immediately.  And  to  enable  him 
to  do  so,  Col.  Rumph,  as  soon  as  the  grant  is  obtained,  shall  execute 
cx)nveyances  for  100,000  acres,  out  of  the  survey,  to  such  persons  as 
the  said  Harper  shall  direct,  or  such  greater  or  less  quantity  as  on 
searching  the  offices,  which  the  said  Harper  shall  immediately  do,  may 
appear  to  be  vacant,  and  those  conveyances,  should  it  be  required, 
shall  contain  all  proper  clauses  of  warranty.  After  this  sale,  no 
other  shall  be  made  until  the  quantity  of  lands  to  be  reserved  shall 
be  ascertained,  after  which  the  balance  of  vacant  land  shall  either 
be  sold,  and  the  amount  of  sales  equally  divided  between  the  said 
parties,  or  the  lands  themselves  shall  be  divided  between  them  by 
proper  conveyances,  in  equal  moieties,  according  to  quantity  and 
quality,  which  ever  shall  be  agreeable  to  the  parties  or  their  repre- 
sentatives. In  witness,"  &c.  Signed  and  sealed  by  Rumph  and 
Harper. 

The  plaintiff"  also  read  to  the  jury  the  following  original  power  of 
attorney  from  Rumph  to  him,  dated  the  22d  of  August,  1794,  the  exe- 
cution of  which  was  admitted.  "State  of  South  Carolina.  Know 
all  men,  that  I,  Jacob  Rumph,  of  Orangeburgh  district,  in  the  said 
State,  have  constituted  and  appointed,  and  hereby  do  constitute  and 
appoint,  Robert  Goodloe  Harper,  of  Charleston,  in  the  said  State, 
attorney  at  law,  my  true  and  lawful  attorney,  for  me  and  in  my  name 
and  st^^ad,  to  take  all  lawful,  regular  and  necessary  steps,  for  procor- 
ing  and  recovering  a  grant  from  the  Governor  of  this  State,  in  due 
form  of  law,  of  a  certain  tract  of  land  surveyed  by  me  in  the  fork 
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of  Edisto  Biver,  Orangeburgh  district,  containing  two  hundred  and 
eighty  thousand  acres  more  or  less ;  and  when  and  as  soon  as  the 
said  grant  shall  be  obtained,  to  sell  and  in  my  name  convey  by 
proper  deeds,  as  my  attorney,  all  such  parts  of  the  said  survey,  being 
at  this  time  vacant  land,  as  he  shall  judge  expedient  and  proper,  in 
fee  simple,  for  the  best  price  that  he  can  obtain,  and  to  any  persons 
whomsoever,  and  to  insert  into  the  said  deeds  of  conveyance  all 
proper  and  necessary  •  clauses  of  warranty  should  it  be  re-  ^^^ 
quired.  And  ido  hereby  a^ee  to  and  declare  myself  bound  W-*  ■ 
by  all  that  my  said  attorney  shall  do  in  the  premises  by  virtue  of 
these  presents,  and  engage  to  supply  all  such  acts  on  my  part  as  may 
be  necessary  for  further  giving  validity  to  his  acts  therein.  In  wit- 
ness," &c.  The  plaintiff  also  read  in  evidence  to  the  jury,  an  origi- 
nal agreement  between  him  and  the  defendant,  dated  the  25th  of 
August,  1794,  the  execution  of  which  was  admitted.  It  is  as  fol- 
lows: "State  of  South  Carolina.  Having  this  day  received  from 
Robert  Goodloe  Harper  a  conveyance  irom  him,  as  attorney  of  Jacob 
Eumph,  to  John  Hall,  of  Philadelphia,  for  one  hundred  and  fifty 
thousand  acres  of  land  in  the  fork  of  Edisto,  in  the  State  of  South 
Carolina,  I  do  hereby  certify,  that  the  said  conveyance  is  delivered 
to  me  as  an  escrow,  to  be  delivered  to  the  said  John  Hall,  upon  his 
paying  or  properly  securing  the  purchase  money,  which  purchase 
money  is  to  be  received  by  me  for  the  use  of  the  said  Harper,  after 
deducting  expenses,  and  accounted  for  to  him ;  and  the  said  Har|)er 
also  agrees  for  himself,  and  the  said  Bumph,  that  for  all  warranties 
or  guaranty  that  the  said  Wade  Hampton  shall  enter  into  about  the 
said  lands,  they  will  give  him  a  sufficient  indemnity  and  counter- 
security.  In  witness,"  &c.  The  plaintiff  then  read  in  evidence  to 
the  jury  the  conveyance  of  150,000  acres  of  the  said  land  to  John 
Hall,  dated  the  10th  of  September,  1794,  which  is  admitted  to  be  the 
deed  referred  to  in  the  agreement  of  the  25th  of  August,  1794,  as 
the  deed  delivered  by  the  plaintiff*  to  the  defendant  as  an  escrow. 
This  deed  recites  the  survey  made  by  Bumph — his  letter  of  attorney 
to  Harper — Harper's  having  obtained  a  grant  on  such  survey  for 
281,197  acres,  from  the  then  Governor  of  South  Carolina,  dated  the 
5th  August,  179;i,  and  his  sale  of  150,000  acres  of  it  to  Hall,  tor 
£750  sterling,  and  then  goes  on  as  follows :  ^^  Kow  this  indenture 
made  the  10th  of  September,  1794,  and  of  American  Independence 
the  19th,  between  the  said  Bobert  Goodloe  Harper,  for  and  as  attor- 
ney of  the  said  Jacob  Bumph,  on  the  one  part,  and  the  said 
•  John  Hall  on  the  other  part — witnesseth,  that  the  said  ®*8 
Bobert  Goodloe  Harper,  for  and  as  attorney  of  the  said  Jacob  Bumph, 
and  in  pursuance  of  the  above  mentioned  power  of  attorney,  hath 
granted,  released  and  confirmed,  and  by  these  presents,  doth  grant, 
bargain,  sell,  release  and  confirm,  unto  the  said  John  Hall,  all  that 
plantation,  parcel  or  tract  of  land,  situate  in  Orangeburgh  district 
aforesaid,  in  the  fork  of  Edisto,  containing  150,000  acres,  being  the 
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upper  or  westermost  part  of  the  said  sairey  of  281,197  acres,  with 
all  and  singular,"  &e.  &c.  ^^To  have  and  to  hold  all  and  singnlar 
the  said  tract  of  150,000  acres,  with  the  appurtenances,  in  the  actual 
possession  of  the  said  John  Hall  now  being,  by  virtue  of  a  deed  of 
bargain  and  sale,  for  one  year,  from  the  said  Robert  €k)odloe  Harper, 
to  him  the  said  Hall,  bearing  date  the  day  before  the  day  of  the  date 
hereof,  unto  him  the  said  John  Hall,  his  heirs  and  assigns  for  ever, 
to  and  for  his  and  their  only  and  proper  use.  And  the  said  Robert 
Goodloe  Hari>er,  for  himself  and  his  heirs,"  &c.  ^'add  for  the  said 
Jacob  Rumph,  his  heirs,"  &c.  ^^as  his  attorney,  by  virtue  of  the  said 
power,  doth,"  &c.  Here  follows  a  covenant,  ^^that  if  the  aforesaid 
quantity  of  150,000  acres  of  land,  of  clear  and  undisputed  title,  free 
irom  all  grants,  conveyances,  judgments,  mortgages,  or  other  incom- 
brances  of  any  kind,  prior  to  this  conveyance,  should  not  be  found 
within  the  said  survey  according  to  the  limits  above  described,"  that 
the  said  Harper  and  Rumph,  and  each  of  them,  ^^will  immediately, 
after  such  deficiency  shall  appear  or  be  discovered,  make  it  up  by 
conveying  to  the  said  Hall,  his  heirs,"  &c.  <^a  good,  legal,  and  inde- 
feasible estate,  in  fee  simple,  by  proper  and  legal  conveyances,"  &c 
^^for  and  of  other  lands  in  this  State  of  equal  quality  with  those 
hereby  intended  to  be  conveyed,  and  to  the  amount  of  such  defi- 
ciency, so  as  to  convey  to  and  vest  in  the  said  Hall,  bis  heirs  and 
assigns,  the  said  quantity  of  150,000  acres  of  land,  free  from  incam- 
brances,"  &c.  A  further  covenant,  that  Rumph,  his  heirs  and 
assigns,  shall  make  and  execute  all  such  further  acts  and  deeds,  &c 
for  the  more  •  perfect  assuring  the  premises,  &c.  to  Hall 
^"^^  and  his  heirs,  &c.  "In  witness  whereof  the  said  parties  have 
hereunto  set  their  hands  and  seals,  at  Columbia,  the  day  and  year 
first  above  written,  this  conveyance  being  in  consideration  of  the 
sum  of  £750  sterling.  Robert  G.  Harper,        [seal.] 

Attorney  for  Jacob  Rumph. 

Signed,  sealed  and  delivered,  in  the  presence  of  us, 
H.  Hampton,  John  Lindsey." 

This  deed  was  proved  and  recorded,  &c. 

Tbe  plaintifi'  then  read  in  evidence  to  the  jury  the  admissions  of 
the  defendant  contained  in  the  paper  first  mentioned,  that  he  had 
sold  the  said  150,000  acres  of  the  land  to  Robert  Morris  and  John 
Nicholson  of  Pbihidelphia;  and  to  prove  that  John  Hall  the  grantee 
in  the  said  deed,  (so  delivered  to  the  defendant  as  an  escrotc,)  con- 
veyed the  said  lands  to  Morris  an<l  Nicholson,  by  deed  bearing  date 
on  the  17th  day  of  November,  1794,  the  plaintiff  produced  the  same 
in  evidence  to  the  jury,  as  follows:  "This  Indenture,  made  the  17th 
day  of  November,  1794,  between  John  Hall,  of,"  &c.  "and  Eliza  Ann 
his  wife,  of  the  one  pai-t,  and  the  honorable  Robert  Morris  of,"  &c. 
"and  John  Nicholson  of,"  &c.  "of  the  other  part.  Whereas,"  &c 
(reciting  the  grant  to  Jacob  Rumph,  the  letter  of  attorney  fix)m 
Rumph  to  Harper,  the  lease  and  release  executed  by  Harper  to  Hall,) 
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and  then  stated  that  Hall  and  wife,  in  consideration  of  fire  shillings, 
granted  to  Morris  and  Nicholson  the  said  tract,  piece  or  parcel  of 
land,  containing  150,000  acres,  as  granted  to  Hall  as  aforesaid.  The 
deed  contained  covenants  that  Hall  had  an  estate  in  fee  simple  in 
the  land,  and  good  right  to  sell,  &c.  and  also  contained  a  warranty 
against  former  and  other  gifts,  &c.  and  for  further  assurances,  &e. 
The  plaintiff  also  produced  in  evidence  the  admissions  of  the 
defendant  in  the  paper  first  stated,  that  he  received,  as  the  consid- 
eration for  the  said  150,000  acres  of  land,  the  sum  of  20,000  dollars 
m  notes  of  Morris  and  Nicholson,  as  specified  in  the  agreeinent 
*  hereinafter  referred  to,  bearing  date  the  13th  of  November,  ^q^ 
1794,  between  Wade  Hampton  and  John  Hall  of  the  one  part ;  ®3" 
and  Morris  and  Nicholson  of  the  other  part;  and  he  further  read  in 
evidence  the  agreement  last  mentioned,  and  the  several  indorse- 
ments  thereon,  viz.  '<  Articles  of  agreement  indented,  made  and 
agreed  upon,  the  15th  day  of  November,  1794,  between  Wade  Hamp- 
ton of,"  &c.  **  and  John  Hall,  of,"  &c.  "  of  the  one  part,  and  the  honor- 
able Kobert  Morris,  of,  "&c.  "and  John  Nicholson  of,"  &c.  "of  the 
other  part.  Witneflseth,  that  for  the  consideration  hereinafter  cove- 
nanted to  be  paid»to  the  said  Wade  Hampton  and  John  Hall,  by  the 
said  Robert  Morris  and  John  Nicholson,  they  the  said  W.  Hampton 
and  J.  Hall,  for  themselves,  their,"  &c.  "do  covenant,"  &c.  "to  and 
with  the  said  Morris  and  Nicholson,  their  heirs  and  assigns,  that  they 
the  said  W.  Hampton  and  J.  Hall,  or  either  of  them,  shall  and  will 
within  ten  days  from  and  after  the  date  hereof,  by  good  and  sufBi- 
cieat  deed  or  deeds  of  conveyance  and  assurance  in  the  law,  with 
general  warranty,  well  and  sufficiently  grant,  convey  and  assure, 
unto  and  to  the  only  proper  use  and  behoof  of  them  the  said  Morris 
and  Nicholson,  their  heirs  and  assigns,  as  they,  or  their  counsel 
learned  in  the  law,  shall  reasonably  devise,  advise  or  require,  nine 
hundred  and  four  thousand  and  eighteen  acres  of  land,  situate  in  the 
districts  of  Orangeburgh,  Gamden,  Cheraw,  and  Washington,  in  the 
said  State  of  South  Carolina,  together  with  the  appurtenances,  free 
and  clear  of  all  incumbrances  whatsoever.  In  consideration  whereof, 
the  said  Morris  and  Nicholson  do  hereby  covenant,  promise,  and  agree 
to  pay  unto  the  said  W.  Hampton  and  J.  Hall  the  sum  or  price  of 
one  shilling  lawful  money  of  Pennsylvania  per  acre,  for  each  and 
every  acre  of  the  said  lands,  in  the  following  manner,  to  wit :  The 
sum  of  X3,750  money  aforesaid,  in  notes,  at  the  time  of  the  execu< 
tion  of  the  aforesaid  deeds  of  conveyance,  and  the  balance  or  re- 
mainder in  five  equal  annual  instalments  in  one,  two,  three,  four 
and  five  years  thereafter,  the  three  first  instalments  to  be  paid  with- 
out interest,  but  the  two  *  last  sums  or  instalments  to  bear  ^q^ 
lawful  interest,  which  is  to  be  paid  annually,  and  to  give  notes  ^*** 
of  hand  of  them  the  said  Morris  and  Nicholson;  that  is  to  say,  notes 
drawn  by  the  one,  and  endorsed  by  the  other  of  them,  to  the  said 
W.  Hampton  and  J.  Hall,  for  said  five  annual  instalments,  payable 
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in  manner  as  aforesaid.  And  the  parties  aforesaid  do  hereby  further 
covenant,"  &c.  <^that  whereas  the  lines  of  division  of  two  tracts 
situate  in  Oraugeburgh  district,  of  each  of  which  tracts  a  part  is 
intended  to  be  conveyed,  to  wit,  a  tract  of  39,380  acres,  whereof 
20,000  acres  are  intended  to  be  surveyed,  and  a  tract  of  281,197 
acres,  whereof  150,000  acres  are  intended  to  be  conveyed,  have  uot 
been  run,  that  the  said  lines  of  division  shall  be  run  is  such  manner 
as  by  them  the  said  Morris  and  Nicholson,  or  their  agent,  shall  be 
directed,  so  as  that  out  of  the  said  39,380  acre  tract  they,  the  said 
Morris  and  Nicholson ;  shall  have  the  full  quantity  of  20,000  acres, 
clear  of  any  other  surveys,  lying  within  the  bounds  of  the  said  whole 
tract;  and  that  out  of  the  said  281,197  acre  tract,  they  the  said 
Morris  and  Nicholson  shall  have  the  full  quantity  of  150,000  acres, 
clear  of  any  other  surveys,  lying  within  the  bounds  of  the  said  whole 
tract.  Further,  that  within  eight  months  from  and  after  the  date 
thereof,  actual  resurveys  shall  be  made  of  the  wholq  of  the  afore- 
said 904,018  acres  of  land,  which  is  now  intended  to  be  conveyed, 
and  that  if  npon  such  resurveys  being  completed,  it  shall  appear 
that  the  lands  actually  conveyed  to  the  said  Morris  and  Nicholson 
shall  fall  short  of  the  said  quantity  of  904,018  acjes,  they  the  said 
W.  Hampton,  and  J.  Hall,  shall  and  do,  within  six  months  next 
after  the  same  being  ascertained,  by  like  conveyances  as  aforesaid, 
convey  to  the  said  Morris  and  Nicholson,  in  lieu  of  such  deficiency, 
an  equal  quantity  of  other  lands,  as  shall  be  certified  to  the  satisfac- 
tion of  the  said  Morris  and  Nicholson,  to  be  equal  in  quality  and 
goodness  to  those  falling  short:  But  if  it  shall  appear  that  the  said 
lands  overrun  the  said  quantity  of  904,018  acres,  clear  of  all  inter- 
ferences whatever  with  other  lands,  then  the  said  Morris  and  Nich- 
olson  shall  pay  the  said  •  Hampton  and  Hall  for  such  over- 
%3l3Z  p^^g^  Q^^  ^i^Q  same  rate,  in  the  same  manner,  and  the  same 
terms,  as  hereinbefore  mentioned  and  appointed  for  the  said  quantity 
of  904,018  acres.  Further,  that  all  the  necessary  expenses  of  mak- 
ing such  resurveys  shall  be  equally  borne  and  paid  by  the  said  par- 
ties hereto,  each  party  paying  one  moiety  thereof;  but  that  the 
expenses  attending  the  running  such  lines  of  division  be  solely 
borne  and  paid  by  the  said  Hampton  and  Hall.  And  further  that 
the  said  Hampton  and  Hall  shall  and  do  within  eight  months  from 
and  after  the  date  hereof,  procure  and  furnish  to  the  said  Morris 
and  Nicholson  the  following  instruments  of  writing  relating  to  the 
aforesaid  lands,  and  which  have  not  yet  been  furnished  by  them,  to 
wit:  ^'Original  grant,"  &c.  ^'The  necessary  certificates  from  the 
States  Courts,  &c.  to  shew  that  there  are  no  mortgages,  judgments, 
execution,  &c.  against  the  said  Wade-  Hampton,  whereby  the  title 
to  any  of  the  said  lands  can  or  may  be  affected,"  &e. — ^^  and  like 
certificates  from  the  Federal  Courts  respecting  mortgages,  judgments, 
executions,  &c.  against  all  the  persons  through  whom  the  titles  to  the 
aforesaid  lands  have  come,"  &c.    <^  For  the  true  and  faithful  perform- 
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ance  of  all  and  singular  the  covenants  and  agreements  herein  con- 
tained, the  said  parties  bind  themselves,  their  heirs,  &c.  each  unto  the 
other,  firmly  by  these  presents,  in  the  penal  sum  of  £150,000  money 
aforesaid,  to  be  paid  by  the  party  delinquent  to  the  party  observant. 
In  witness,"  &c.  Signed  and  sealed  by  Hampton,  Hall,  Morris  and 
Nicholson — and  thus  endorsed,  viz.  "  We  do  certify,  that  in  fulfillment 
of  the  contract  above  mentioned,  the  following  title  papers  have 
been  received  by  us  from  Doctor  John  Hall,"  viz.  '^Exemplification 
of  a  grant,"  &c. — "  Certificate  Court  Common  Pleas,  Orangeburgh 
district,  dated  15th  September,  1794,  respecting  John  Bynum,  Jacob 
Bumph,  John  Hall,"  &c. — "  Certificate  same  Court,  same  date,  re- 
specting Wade  Hampton,"  &c.  "  Account  Col.  Wade  Hampton  to 
John  Bynum,  Dr.  for  resurv^s,  &c.  made  in  1795,  amounting  to 
$1,714.81.  Account,  Col.  Wade  Hampton  to  William  Cato,  Dr. 
for  resurveys,  &c.  made  ♦  in  1795  and  1796,  amounting  to  ^qq 
126L  5«.  Sd.  So.  Car.  sterling.  We  also  acknowledge  to  have  "•'•' 
received  of  the  said  Doctor  John  Hall,  $27,647.61,  being  a  part  of  the 
notes  Issued  on  account  of  this  contract,  amounting  to  the  sales  of 
207,352  acres  of  the  within  land,  which  had  been  held'  as  a  pledge 
for  certain  purposes  as  expressed  in  the  receipt  for  the  deposit,  a 
copy  of  which  is  annexed,  as  a  compensation  for  any  such  deficien- 
cies should  any  there  appear.  Witness  our  hands,  Philadelphia, 
May  27,  1800."    Signed  and  sealed  by  Morris  and  Nicholson. 

Copy  of  the  receipt  above  relented  toi  "One  note  dated  20th  No- 
vember, 1794,  Nicholson  to  Morris,  payable  in  four  years,  with  inte- 
rest, endorsed  by  Morris  for  4,608  dollars.  One  note,  same  date, 
Morris  to  Nicholson,"  &c.  The  whole  amounting  to  $27,647.61. 
^'Received,  Philadelphia,  November  21, 1794,  from  Wade  Hampton, 
of  South  Carolina,  Esq.  and  John  Hall,  of  Philadelphia,  Esq.  the 
above  mentioned  nine  notes  of  hand,  amounting  to  27,647  dollars 
and  61  cents  principal,  which  I  am  to  deliver  to  them,  or  their  order, 
^casualties  by  fire  and  other  unavoidable  accidents  only  excepted,) 
in  moieties — one  moiety  to  each,  whenever  they  shall  have  furnished 
and  delivered  to  Robert  Morris  and  John  Nicholson,  Esquires,  the 
following  instruments  and  documents,  to  wit :  Original  grant,"  &c. 
"Original  conveyance,"  &c.  "The  necessary  certificates  from  the 
State  Courts,"  &c.  "  to  shew  that  there  are  no  mortgages,  judg- 
ments^ executions^  &c.  against  the  said  Wade  Hampton,  against 
John  Anderson,  William  Tate  and  John  Hampton.  And  also  like 
oertificates  from  the  Federal  Courts,  testifying  that  there  are  no 
mortgages,  judgments,  executions,  &c.  against  the  said  Wade  Hamp- 
ton and  John  Hall,  or  against  Robert  Stark,  Jun.  Jacob  Rumph," 
&c.  "  whereby  the  titles  to  904,018  acres  of  land,  or  any  part  thereof, 
which  by  the  said  Wade  Hampton,  John  Hall,  and  William  Tate, 
was  on  the  17th  instant  granted  and  conveyed  to  the  said  Morris 
and  Nicholson,  can  in  any  wise  be  afi'ected.  *  Witness  my  ^q^ 
hand  to  two  receipts  of  the  same  tenor  and  date.  tf  34: 

(Signed)  Gaerett  CoTTBiNaEB." 

25  1  H.  &  J. 
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These  endorsements  were  admitted,  the  agreement  being  the  same 
mentioned  in  the  paper  of  admissions,  and  remaining  in  the  posses- 
sion of  the  defendant.  And  it  was  also  admitted,  that  it  contracts 
to  sell  the  land,  for  the  price  of  which  this  suit  is  brought,  and  de- 
scribes the  same  as  150,000  acres  of  land,  intended  to  be  conveyed 
out  of  a  larger  tract  of  281,197  acres.  The  plaintiff  also  produced 
and  read  in  evidence  to  the  jury,  another  original  agreement,  dated 
the  27th  of  November,  1794,  between  Hall,  Hampton,  and  a  certain 
Gideon  Dennison  by  Hall  his  attorney,  the  execution  of  which  was 
admitted;  and  it  was  also  admitted  that  this  agreement  in  part 
relates  to  the  land  for  the  price  of  which  this  suit  is  brought.  It 
was  as  follows:  Articles  of  agreement  indented,  made  and  agreed 
upon,  this  27th  day  of  November,  1794,  between  Wade  Hampton 
of,"  &c.  *'of  the  one  part,  and  John  Hall  of,"  &c.  "as  well  for  him- 
self as  for  and  in  behalf  of  Gideon  Dennison  of,"  &c.  "of  the  other 
part.  Witness,  that  the  said  parties  hereto,  lately  made  sales  of 
divers  tracts  of  land  lying  in  the  State  of  South  Carolina,  to  Robert 
Morris  and  John  Nicholson  of,"  &c.  "which  said  lands  were  conveyed 
to  the  said  Morris  and  Nicholson  on  the  17th  of  this  present  month, 
in  the  following  manner,  to  wit,"  &c.  "  the  quantity  of  160,000  acres, 
situate  in  Orangeburgh  district,  in  and  by  one  other  deed  of  inden- 
ture also  executed  by  the  said  John  Hall  and  Eliza  Ann  his  wife; 
the  quantity  of,"  &c.  "in  all  the  sales  of  which  before  mentioned 
lands  the  said  Wade  Hampton  is  interested  and  concerned  in  one- 
half  part  the  amount  of  the  same,  and  the  said  John  Hall  and 
Gideon  Dennison  in  the  other  half  part  thereof.  Now  the  said  par- 
ties hereto,  do  each  for  himself,  his  heirs,"  &c.  "mutually  covenant," 
&c.  "to  and  with  the  other  party,  his  executors,"  &c.  "that  if  any 
loss  shall  hereafter  be  sustained  by  either  of  the  said  parties  by 
^^_  means  of  any  deficiencies,"  &c.  "to  said  lands,  or  any  *  part 
^**^  thereof,  or  by  reason  or  means  of  any  other  unforeseen  cause 
relating  to  the  said  lands,  or  any  part-  thereof,  all  such  loss  or  costs," 
&c.  "  shall  be  borne  and  paid,  the  one  moiety  thereof  by  the  said  Hamp- 
ton, his  heirs,"  &c.  "  and  the  other  moiety  thereof  by  the  said  Hall 
and  Dennison,  their  heirs,"  &c.  "Further,  if  any  benefit  or  profit 
should  hereafter  accrue  to  and  be  received  by  the  said  parties  or 
either  of  them,  for  or  on  account  of  the  said  land,  by  reason  of  any 
of  the  said  tracts  overrunning  the  quantity  for  which  the  same  were 
sold,  such  moneys  shall  be  divided  between  the  said  parties,  m  the 
same  proportion  as  aforesaid.  For  the  true  and  faithful  i)erfomian('e 
of  all  and  singular  the  covenants  and  agreements  herein  contained, 
the  said  parties  bind  themselves,  their  heirs,"  &c.  "each  unto  the 
other,  firmly  by  these  presents,  in  the  penal  sum  of  $100,000,  to  be 
paid  by  the  party  delinquent  to  the  party  observant.  In  witness," 
&c.  Signed  and  sealed  by  Hampton  and  Hall,  and  by  Hall  for  Den- 
nison. The  plaintiff  also  produced  and  read  the  de|K)sition  of 
Andrew  Summers,  (which  was  admitted  to  be  read  in  evidence,)  as 
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to  the  valne  of  the  notes  of  Morris  and  Nicholson.  It  states,  that 
in  the  year  1794,  in  the  months  of  October  and  November,  the  notes 
of  Morris  and  Nicholson  were  at  par.  In  December  the  value  in  the 
market  was  something  less  than  par,  but  how  much  the  deponent 
ooald  not  say  with  accuracy.  In  the  year  1795,  January  22d,  26th, 
27th,  and  February  4th,  13«.  4^.  for  20s.  of  notes  at  23  months. 
Febraaiy  27th,  12^.  for  208.  of  notes  at  22  months.  April  16, 10«.  Sd. 
for  same,  at  31  and  19  months.  September  24th,  98.  for  same,  at  15 
months.  November  6th,  78.  6d.  for  same,  at  20  months.  December 
4tb,  68.  Sd.  for  the  same  at  19  months;  and  December  24th,  68.  for 
same,  at  23  months.  The  plaintiff  further  offered  in  evidence  to  the 
jury,  to  prove  by  their  production  on  the  1st  of  March,  1803,  and  by 
their  production  on  this  trial  by  the  defendant,  as  evidence  in  his 
behalf,  that  the  three  papers  dated  the  20th  of  December,  1794,  and 
hereinafter  mentioned,  were  at  that  time,  and  ever  since  have  been 
in  the  •  possession  of  the  defendant,  and  were  by  him  pro-  ^q^ 
doced  and  read  to  the  jury  at  the  time  of  the  trial.  He  also  "**" 
read  to  the  jury  a  letter  from  the  plaintiff  to  the  defendant,  and  re- 
ceived by  him,  dated  January  12th,  1800,  viz : 

PhUadelphia,  January  12, 1800. 
^'I  had  the  pleasure  yesterday,  my  dear  sir,  of  receiving  your 
letter  of  Nov.  26th,  enclosing  one  to  Jones  and  Clark,  which  I  shall 
deliver  to-morrow.  Until  I  hear  from  them  I  can  say  nothing  further  in 
answer  to  that  letter,  except  that  I  can  now  foresee  nothing  which  ought 
to  prevent  me  from  attending  to  the  professional  case  alluded  to  by 
yon. 

"I  did  receive  your  letter  of  Nov.  3d,  before  I  left  Baltimore  to 
attend  Congress;  but  as  I  had  it  not  in  my  power  to  give  any  satis- 
factory answer  to  the  only  part  of  it  which  required  one,  till  my 
arrival  here,  I  post(>oned  until  that  time.  I  then  applied  to  the 
proper  offices  on*  the  subject  of  Major  Hutchinson's  claim,"  &c. 
Bond  was  in  Maryland  when  I  came  up ;  and  did  not  arrive  here 
till  after  my  departure  tor  Baltimore.  I  have  not  yet  spoken  to  him 
on  the  subject  of  the  note  and  mortgage.  It  is  my  intention  to  pay 
the  money ;  but  I  think  it  will  be  safer  for  you  in  the  hands  of  Jones 
and  Clarke;  and  I  shall  therefore  lodge  it  with  them  as  soon  as  I  can 
make  it  up. 

"You  will  recollect,  that  in  1794  you  effected  a  large  sale  of  lands 
to  Morris  and  Nicholson  at  one  shilling  Pennsylvania  currency  per 
acre,  in  their  notes,  payable  at  various  periods ;  and  that  among 
these  lands  there  was  one  tract  of  150,000  acres,  the  half  of  which 
belonged  to  me.  My  proportion  of  the  notes,  which  were  at  that 
time  in  full  credit,  amounted  of  course  to  £3,750  P.  C.  This  sum 
remained  undivided  in  your  hands.  Considering  you  in  the  light  of 
a  friend,  in  whose  hands  my  interests  would  be  safe,  I  did  not  ques- 
tion the  sufficiency  of  the  reasons  which  you  assigned  for  the  de- 
tention; although  the  deprivation  of  those  funds  brought  on  me 
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very  serious  embarrassments,  the  effects  of  which  I  still  feel.  They 
^Q«y  *^  indeed  very  heavy.  I  have  supposed  that  •  the  whole  of 
^**  ■  the  notes  derived  from  the  general  sale  in  question  had  died 
in  your  hands  by  the  depreciation;  and  in  that  supposition  I  sub- 
mitted patiently  to  what  I  supposed  a  common  loss.  I  now  owe  it  to 
candor  to  say,  that  a  very  different  state  of  facts,  on  that  head,  has 
1>6en  suggested  to  me.  It  has  been  suggested  to  me,  that  the  whole, 
or  a  very  large  part  of  the  notes  in  question,  was  employed  by  yoa 
in  the  winter  of  1794-5,  in  the  extensive  purchases  which  you  made 
about  that  time.  In  this  case  you  will  perceive,  that  I  should 
be  entitled,  in  law  as  well  as  justice  and  fair  dealing,  to  an 
account  for  my  proportion  of  all  that  was  invested  at  the  rate  at 
which  you  passed  them  away.  I  resolved  not  to  listen  to  this 
suggestion,  much  less  to  believe  it,  till  I  should  have  asked  you  the 
true  state  of  the  fact.  I  thereibre  beg  the  favor  of  you  to  inform 
me,  whether  any,  and  what  part  of  the  notes  arising  from  the  gene- 
ral sale  in  question,  was  invested  by  you,  at  what  time,  and  at  what 
ratef  In  full  confidence  that  your  answer  will  be  entirely  satisfac- 
tory, I  remain,"  &c. 

The  plaintiff,  to  prove  that  the  defendant  actually  received  from 
Morris  and  Nicholson,  to  whom  the  lands  aforesaid  were  sold,  the 
sum  of  $4,851.67,  in  money,  in  part  of  the  notes  received  from  M. 
and  K  for  the  sale  of  the  lands  in  the  year  1794,  read  the  deposi- 
tion of  Joshua  B.  Bond.  This  deposition  states,  that  the  deponent, 
early  in  1795,  became  the  agent  of  the  defendant  in  Philadelphia^ 
for  collecting  money  due  to  him  in  that  city,  and  for  ti*ansactiDg  his 
money  concerns  there,  and  continued  to  act  as  such  until  the  year 
1803.  He  believed  the  defendant  had  no  other  agent  there  during 
that  period.  About  the  1st  February,  1795,  he  received  from  the 
defendant  two  drafts,  drawn  by  the  defendant  in  the  deponent's 
favor  he  believes,  one  upon  Robert  Morris,  and  the  other  upon  John 
Nicholson,  each  for  $4,180.50,  at  sixty  days  sight;  these  drafts  were 
transmitted  to  the  deponent  by  the  defendant  for  the  sole  purpose 
^  of  collecting  •  the  money  for  him.  The  drafts  were  aceom- 
.^^^  panied  by  a  letter  from  Morris  and  Nicholson  addressed  to 
the  defendant,  authorizing  him  to  draw  as  he  had  done.  The  letter 
marked  A,  dated  Philadelphia,  Nov.  20,  1794,  from  M.  and  N.  to  the 
deientlant,  is  exhibited,  and  is  as  follows :  ^^  In  the  arrangements 
made  for  the  payments  of  the  amoupt  of  our  purchase  of  lands  from 
you,  there  remains  in  our  hands  a  sum  of  $8,377,  for  which  we 
hereby  agree  to  pay  your  drafts  in  the  following  mode:  Upon 
Robert  Morris  for  such  sums  as  you  may  find  convenient,  at  not  less 
than  sixty  days  sight,  to  the  amount  of  $4,188.50,  and  upon  John 
Nicholson  in  like  manner,  to  the  amount  of  $4,188.50;  and  your 
drafts,  so  drawn,  will  be  punctually  paid  by  us  respectively.  It 
being  however  agreed  and  understood  between  us,  that  you  will  not 
pass  these  drafts  sooner  than  your  necessities  require,"  &c.    The 
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deponent  states,  that  this  is  the  letter,  or  a  duplicate  of  the  letter, 
which  was  sent  to  him  by  the  defendant  with  the  drafts.    The  body 
of  the  letter  is  in  the  hand-writing  of  BI  Morris,  the  signature  Bob. 
Morns  is  in  his  Mr.  Morris'  hand- writing,  the  signature  John  Nichol- 
son is  in  his  Mr.  Nicholson's  hand-writing,  and  the  direction  on  the 
back  of  the  letter  is  in  the  hand-writing  of  Oarrett  Cottringer,  then 
eleit  to  Robert  Morris.    That  the  drafts  were  presented  to  M.  and 
N.  and  accepted,  but  at  maturity'  were  both  dishonored  and  pro- 
tested for  non-payment.    That  after  much  exertion,  and  much  dun- 
ning, the  deponent  received  at  different  times  lix)m  John  Nicholson, 
the  sum  of  ^2,508.37,  in  part.    That  he  took  bills  on  London  for  the 
balance,  which  were  dishonored  and  protested.    That  suits  were 
faroaght  on  them,  and  before  judgments  were  obtained,  M.  and  N. 
became  so  desperate  in  their  affairs,  that  nothing  could  be  obtained 
from  them,  and  that  nothing  was  received.    The  deponent  knew 
nothing  of  the  sale  of  lands  by  the  defendant  to  M.  and  N.    When 
tbe  defendant  sent  the  deponent  the  drafts  before  mentioned,  he 
abo  sent  him,  to  be  collected,  notes  drawn  by  Mofris  and  endorsed 
by  Nicholson,  and  drawn  by  the  latter  and  endorsed  by  the  former, 
*  to  a  very  large  amount,  the  precise  sum  he  cannot  tell,  but   ^  qq 
believes  to  the  amount  of  $10,000,  probably  much  more.    ®***^ 
These  notes  remained  with  the  deponent  until  the  latter  end  of  the 
year  1795,  when  there  being  very  little  prospect  of  collecting  them, 
or  disposing  of  them  but  at  a  very  great  loss,  the  defendant  took 
out  of  the  deponent's  hands  man^^  of  them — the  amount,  &c.  he  does 
not  recollect.    Two  of  the  notes  thus  sent  to  the  deponent,  remained 
in  his  hands  until  the  year  1803,  when  he  returned  them  to  the 
defendant;  of  these  two  notes  one  of  them  was  drawn  by  Morris 
and  endorsed  by  Nicholson,  for  $4,608,  dated  20th  Nov.  1794,  paya- 
ble twelve  months  after  date,  and  the  other  drawn  by  Nicholson,  and 
endorsed  by  Morris,  for  $2,016.67,  dated  the  17th  of  November,  1794, 
payable  36  months  after  date.    Upon  this  last  note  nothing  was 
ever  paid — the  whole  of  it  still  remaining  due.    Upon  the  note  for 
$4,608,  the  deponent  received  from  Morris,  Jared  IngersoU's  note  for 
$3,000,  which  last  note  the  deponent  sold  for  $2,343.30,  and  accounted 
for  that  sum  with  the  defendant.    The  balance  of  $1,608  still  remains 
due  and  unpaid.    Ui)on  the  back  of  this  note  for  $4,608,  Garrett 
Cottringer  has  thus  endorsed:     **Beceived  Janry.  9,  1796,  of  B. 
Morris,  $443.25,  being  balance  arising  on  a  note  of  Jared  IngersoU's, 
dae20th  March  next:  also  said  IngersoU's  note,  dated  20th  Nov. 
1795,  at  8  mo.  due  20th  July  next,  for  $3,000,  on  acct.  of  the  within 
note" — ^by  this  it  would  seem,  that  both  these  sums  were  paid  on 
that  note;  but  that  is  not  tbe  case,  in  this  there  is  a  mistake,  the 
first  mentioned  sum  of  $443.25  was  paid,  in  fact,  upon  another  note, 
the  property  of  the  deponent.    The  paper  marked  B  exhibited,  is  a 
bill  of  exchange  dated  Philadelphia,  June  20,  1796,  for  $1,805.55, 
drawn  payable  8th  October  then  next,  by  the  plaintiff,  in  favor  of 
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Messrs.  Pragers  &  Co.  on  Joshua  B.  Bond,  the  witness.  The  depo- 
nent states,  that  it  is  the  original  draft;,  and  was  accepted  by  him  at 
the  request  of  both  plaintiff  and  defendant.  It  was  the  defendant 
who  induced  him  to  accept  it,  and  guaranteed  the  deponent  from 

loss  for  doing  so.  It  was  accepted  •  on  the  defendant's  credit 
tl4U  rpjjg  draft  was  paid  by  the  deponent.  The  paper  marked  C 
exhibited,  is  a  bill  of  exchange  drawn  by  the  plaintiff  at  Philadel- 
phia, on  the  20th  June,  1796,  for  $1,850,  on  Johnson  Hagood  of 
Charleston,  at  three  months,  in  favor  of  Joshua  B.  Bond.  The 
deponent  states,  that  this  is  one  of  the  set  of  bills  drawn  by  the 
plaintiff  in  his  favor — the  object  in  giving  it  was  to  raise  funds  to 
meet  the  deponent's  acceptance  for  him  before  mentioned.  It  was 
dishonored  and  sent  back  protested,  and  has  never  been  paid.  The 
plaintiff  promised  payment  to  the  deponent.  It  was  however  paid 
by  the  defendant,  and  the  plaintiff,  repaid  to  the  defendant  a  part  of 
the  money,  which  passed  through  the  deponent's  hands.  The  plain- 
tiff knew,  as  the  deponent  believes,  that  he  was  the  deiendant's 
agent.  Never  heard  the  plaintiff'  allege  or  pretend  at  any  time, 
when  he  called  on  him  for  payment  of  the  money  due  on  the  draft, 
before  or  after  the  defendant  had  paid  the  deponent,  that  the  defend- 
ant owed  him  money,  or  held  in  his  hands  any  funds  belonging  to 
him.  Early  in  1797  the  notes  of  M.  and  N.  became  of  no  value  at 
all  in  the  City  of  Philadelphia. 

The  defendant  then  read  in  evidence  to  the  Court  and  jury,  to  sup- 
port the  issues  on  his  part,  all  the  papers  produced  and  read  by  the 
plaintiff,  and  herein  before  stated,  except  the  letter  from  the  plain- 
tiff* to  the  defendant  dated  12th  of  January,  1800.  He  also  read  in 
evidence  an  Act  of  the  General  Assembly  of  the  State  of  South 
Carolina,  passed  on  the  10th  of  May,  1794,  entitled,  ^  An  Act  to  dose 
the  land  office  for  and  during  the  term  of  four  years,  under  certain 
limitations,  and  for  other  purposes  therein  mentioned."  The  third 
section  of  that  Act  is  as  follows,  viz.  ^<  And  whereas  since  the  pass- 
ing an  Act,  entitled,  An  Act  for  establishing  the  mode  of  granting 
the  lands  now  vacant,  in  this  State,  and  for  allowing  a  commutation 
to  be  received  for  some  lands  that  have  been  granted,  passed  the 
19th  day  of  February,  1791,  divers  grants  of  large  tracts  of  land  have 
been  obtained,  which  included  one  or  more  surveys  which  have  not 

been  elapsed,  the  •  property'  of  others,  without  taking  notice 
^'*-^  of  or  designating  the  same  in  their  plots,  and  without  obtain- 
ing the  consent  of  the  said  proprietors,  and  without  their  knowledge : 
And  whereas,"  &c.  "  Be  it  enacted,"  &c.  *'  that  the  said  surveys  were 
made  in  the  violation  of  the  instructions  given  to  the  deputy  sur- 
veyors in  this  State ;  that  the  said  grants  have  been  obtained  con- 
trary to  the  intention  of  the  Legislature  in  establishing  the  mode 
of  granting  the  lands,  now  vacant  in  this  State ;  that  the  Governor 
must  have  been  deceived  when  he  signed  the  same;  and  that  on  its 
being  proved  in  the  manner  before  enacted,  to  the  satisfaction  of 
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aDy  District  Court  and  jury  within  whose  jurisdiction  the  land  lies, 
that  such  grants  actually  contained  within  their  limits  one  or  more 
settlements,  the  property  of  others  under  former  surveys,  without 
taking  notice  of  or  designating  the  same  in  their  plots,  and  obtain- 
ing their  consent,  (where  such  consent  could  have  been  obtained,)  to 
run  the  same,  the  Court  shall  declare  the  grants  to  be  fraudulent, 
and  the  same  shall  be  void  to  all  intents  and  purposes.^'  The  de- 
fendant further  read  in  evidence,  the  grant  from  the  Governor  of 
South  Carolina  to  Jacob  Eumph,  dated  the  5th  of  August,  1793,  for 
281,197  acres  of  land,  (which  is  admitted  to  embrace  the  land,  for 
the  price  of  which  this  suit  is  brought,)  and  the  plots  or  survey  upon 
which  that  grant  issued.  '^The  State  of  South  Carolina,  to  all  to 
whom  these  presents  shall  come,  greeting:  Know  ye,  that  in  pursu- 
ance of  an  Act  of  the  Legislature,  entitled,  '  An  Act  for  establish- 
ing the  mode  of  granting  the  lands  now  vacant  in  this  State,  and  for 
allowing  a  commutation  to  be  received  for  some  lands  that  have  been 
granted,  passed  the  19th  of  February,  1791,'  we  have  granted,  and 
by  these  present  do  grant  unto  Jacob  Bumph,  Esq.  his  heirs 
and  assigns,  a  plantation  or  tract  of  land,  containing  two  hundred 
and  eighty-one  thousand  one  hundred  and  ninety-seven  acres,  sur- 
veyed for  him  the  19th  of  July,  1793,  situate  in  Orangeburgh  district, 
in  the  fork  between  !North  and  South  Edisto  Eivers,  bounded,"  &c. 
^^  having  such  shape,  form  and  marks,  as  are  represented  by  a  plot 
hereunto  annexed,  together  with  all*  woods,"  &c.  "  to  have  and  ^^o 
to  hold  the  said  tract  of  two  hundred  and  eighty-one  thou-  ^'*'* 
sand  one  hundred  and  ninety-seven  acres  of  land,  and  all  and  singu- 
lar," &c.  ^^unto  the  said  Jacob  Bumph,  his  heirs  and  assigns,  for 
ever,  in  free  and  common  soccage.  Given,"  &c.  The  plot  is  annexed, 
of  the  land  surveyed  19th  July,  1793,,  and  containing  281,197  acres, 
for  Jacob  Bumph.  The  dei'endant  also  read  in  evidence  the  deposi- 
tion of  John  Bynum,  Esquire,  surveyor-general  of  South  Carolina. 
The  deposition  states  that  the  deponent  was  applied  to  by  Hampton, 
in  the  spring  of  1795,  to  resurvey  certain  lands  in  the  State  of  S.  C. 
which  had  been  sold  in  November,  1794,  by  Hampton,  Hall  and  Den- 
nison,  to  Morris  and  Nicholson,  and  that  he  did  undertake  to  resur- 
vey part  of  the  lands  so  sold,  and  did  actually  resurvey  the  same. 
That  he  was  requested  by  Hampton  to  resurvey  the  tract  of  land 
granted  to  Bumph  for  281,197  acres,  but  declined  the  undertaking. 
His  reasons  tor  so  doing  were,  that  he  had  understood  that  the  in- 
habitants residing  within  the  limits  of  that  grant  were  much  dissatis- 
fied, and  had  expressed  a  determination  not  to  permit  their  lines  to 
be  closed  or  run  through  or  upon,  nor  to  permit  the  resurvey  to  be 
made.  And,  as  he  conceived  it  both  a  difOlcult  and  laborious  under- 
taking, even  with  the  aid  and  assistance  of  the  inhabitants,  there 
being  a  very  great  quantity  of  older  granted  land  within  the  said 
patent,  and  mostly  in  small  tracts,  he  declined  making  the  resurvey, 
and  recommended  Alexander  Boiling  Stark,  as  a  proper  person  to 
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make  the  resurvey,  he  being  acquainted  with  the  inhabitants  resid- 
ing on  it.  The  deponent  is  surveyor-general  of  the  State  of  S.  C. 
and  was  commissioned  as  such  on  the  18th  of  February,  1803.  He 
does  not  know  how  much  vacant  land  the  said  survey  and  grant  con- 
tains, after  making  the  deductions  of  such  lands  as  people  residing 
within  the  limits  of  the  survey,  had,  before  the  22d  of  August,  1794, 
surveyed  for  the  purpose  of  settlement  or  cultivation,  or  by  way  of 
addition  to  their  plantations,  and  such  lands  as  David  Coalter  had 
surveyed  in  his  own  name,  before  that  day,  within  the  limits  of 
^  •  Bumph's  survey — and  such  lands  in  such  survey  as  had  been 
"'**'  patented  to  others  previous  to  the  6th  of  August,  1793.  But 
from  all  the  information  which  the  deponent  had  been  able  to  obtain 
from  the  records  of  the  surveyor-general's  office,  and  other  sources, 
he  is  confident  that  the  quantity  of  vacant  land  contained  in  the 
said  survey,  after  making  the  aforesaid  deductions,  does  not  exceed 
120,000  acres;  but  is  of  the  belief  that  it  contains  10  or  15,000  acres 
less  than  that  quantity.  He  is  induced  to  this  belief,  as  well  from 
the  quantity  of  land  covered  by  older  surveys  within  the  limits  of 
the  said  large  survey,  as  from  an  opinion  that  the  tract  of  countiy 
comprised  within  the  lines  and  limits  of  the  said  large  survey  does 
not  contain  the  aggregate  number  of  acres  specified  in  said  survey 
and  grant.  The  defendant,  to  prove  that  the  plaintiff  was  sensible 
of  the  danger  that  the  patent  granted  to  Eumph  for  the  said  281,197 
acres  might  be  vacated,  read  to  the  Court  and  jury  an  agreement 
between  the  plaintiff'  and  Bumph,  dated  the  13th  of  November, 
1794,  which  it  is  admitted  relates  to  the  lands  mentioned  in  the 
agreement  of  the  25th  of  August,  1794:  ^' South  Carolina.  M^o- 
randum  of  an  agreement  entered  into  between  Col.  Jacob  Bumph  and 
Robert  Goodloe  Harper,  at  Orangeburgh  on  the  13th  of  November, 
1794."  This  agreement  recites  the  grant  to  Bumph,  the  agreement 
between  Bumph  and  the  plaintiff',  the  sale  to  Hall,  the  delivery  of  the 
deed  to  the  defendant,  and  also  that  Bumph  did  authorize  David 
Coalter  to  receive  £375  out  of  his  part  of  the  moneys  to  arise  from 
the  said  sale,  taking  from  Coalter  a  note  for  £150.  And  it  was 
agreed  between  the  parties — "First. — That  Bumph  shall  relinquish 
to  Harper  all  his  right  to  the  moiety  of  moneys  to  arise  from  the 
above  mentioned  sale,  deducting  first  the  £375  paid  to  David  Coalter, 
and  shall  also  convey  to  Harper  all  his  Bumph's  title,  interest  and 
estate,  in  the  remainder  of  the  said  lands  granted  in  the  fork  of 
Edisto,  which  conveyance  is  to  be  without  warranty,  and  will  extend 
to  such  lands  only  as  were  vacant  at  the  time  •  when  the  said 
®^*^  grant  bears  date,  and  as  are  not  excepted  in  the  former  agree- 
ment between  the  said  parties.  Secondly. — In  consideration  of  the 
foregoing.  Harper  shall  give  Bumph  good  bond,  with  sufficient 
security,  to  indemnify  him  against  any  warrant,  claim  or  demand,  of 
any  kind,  which  may  hereafter  be  made  on  him  on  account  of  the 
above  mentioned  sale  and  conveyance,  or  of  any  other  sale  to  be  here- 
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after  made  by  Harper,  of  any  part  of  the  said  lands,  and  shall  more- 
over pay  Bomph  £500  sterling.    And  Thirdly. — ^Harper  shall  make 
no  demand  on  David  Goalter  for  any  part  of  the  £375,  and  shall 
settle  that  matter  with  Col.  Hampton,  so  as  to  prevent  him  from 
making  any  snch  demand.    Col.  Bnmph  is  to  allow  Coalter's  not'O 
fen*  £150  in  part  payment  of  the  above  mentioned  £500.    And  the 
said  £500  is  not  to  be  paid  or  demanded  should  the  grant  be  set 
aside  by  the  Legislature  or  Courts  of  this  State — but  in  that  case 
Col.  Bumph  is  to  be  indemnified  in  manner  aforesaid."    This  agree- 
ment was  signed  and  sealed  by  Bumph  and  Harper.    The  defendant 
also  read  in  evidence  three  papers,  dated  the  20th  December,  1794^ 
all  in  the  hand-writing  of  the  plaintiff,  except  the  signature,  Wade 
Hampton,  to  two  of  them,  as  a  subscribing  witness,  which  is  in  the 
hand- writing  of  the  defendant;  two  of  which  three  papers  relate  to 
the  agreement  of  the  13th  of  November,  1794,  for  purchasing  the 
interest  of  Bumph  in  the  150,000  acres  of  land,  for  the  price  of 
which  this  suit  is  brought,  and  the  other  being  a  paper  which  the 
plaintiff  required  Bumph  to  sign  and  give  to  him  the  plaintiff. 
These  papers  are  exhibited;  the  first  is  a  bond  from  the  plaintiff  to 
Bomph,  dated  20th  December,  1794,  and  conditioned  for  the  pay- 
ment of  £350  money  of  S.  C.  on  the  first  June  then  next — signed  and 
sealed  by  the  plaintifi',  and  witnessed  by  the  defendant.    The  second 
paper  is  dated  Orange  County,  December  20, 1794,  and  is  as  follows: 
'^Bobert  (roodloe  Harper  having  executed  and  delivered  to  me  a 
bond  of  this  date,  conditioned  for  the  payment  of  £350  sterling  on  or 
before  the  1st  day  of  June  next,  I  do  hereby  acknowledge  that  no  part 
*  of  the  said  bond  is  to  be  demanded  or  to  become  due  till  the   ^^w 
grant  made  to  me  for  281,197  acres  of  land,  in  the  fork  of  "'*^ 
Edisto,  shall  have  been  properly  and  sufficiently  resurveyed  and  con- 
finned;  and  that  if  the  said  grant  should  be  set  aside  by  the  Legis- 
lature, or  declared  void  by  the  Courts  of  justice,  the  said  bond  is  to 
become  void.  Witness  my  hand  and  seal  the  day  and  place  above  men- 
tioned.'*  But  it  was  neither  signed  nor  sealed.    The  third  paper  is  a 
bond  from  the  plaintiff,  with  a  blank  for  the  name  of  another  person 
to  Bumph,  dated  the  20th  of  December,  1794,  for  carrying  into  effect 
the  agreement  between  Harper  and  Bumph  of  the  13th  of  Novem- 
ber, 1794,  hereinbefore  stated — signed  and  sealed  by  Harper,  and 
witnessed  by  Hampton.    Which  proposed  purchase  by  the  plaintiff 
from  Bomph,  mentioned  in  the  last  mentioned  four  papers,  was  how- 
ever never  made  complete  or  carried  into  effect.    The  defendant  also 
read  an  order  from  the  plaintiff  upon  the  defendant,  dated  .the  9th 
of  May,  1795,  which  the  defendant  accepted  and  paid:     "Sir,  please 
to  deliver  to  Dr.  John  Hall  or  his  order,  one  thousand  dollars,  in  notes 
of  Morris  and  Nicholson,  payable  two  years  after  date,  and  place  to 
the  account  of  my  part  of  lands  sold  to  them."    The  defendant  also 
read  several  letters  to  him  from  the  plaintiff,  viz:      One  dated 
Charleston,  January  9, 1795 — In  which  the  plaintiff  stated,  that  he 
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had  given  a  bond,  with  Dr.  Ramsay  as  his  security,  and  he  was 
anxious  to  make  such  arrangements  as  would  place  him  beyond  the 
danger  of  being  called  on ;  and  that  could  the  funds  belonging  to 
him  in  the  defendant's  hands  be  appropriated  immediately,  the 
business  might  ea&ily  be  settled;  but  particular  circumstances  pre- 
venting that,  all  that  he  could  do  for  the  Doctor's  security,  was  to 
request,  that  in  case  any  accident  should  happen  to  the  plaintiff,  the 
defendant  would  apply  so  much  as  should  be  suflBcient  out  of  those 
funds  to  the  discharge  of  the  bond  in  question.  Another  letter, 
dated  Charleston,  January  9,  1795;  and  that  part  of  it  having  any 
relation  to  the  question  in  dispute  is  as  follows :  ^^  The  suddenness 
g^Mg^  of  my  departure  has  thrown  me  back  •  in  some  pecuniary 
^^^  arrangements,  which  it  is  of  importance  to  my  feelings  to 
make.  Mr.  Hagood,  my  agent  in  Charleston,  who  is  charged  with 
these  affairs,  may  perhaps  have  need  of  your  assistance.  I  have 
directed  him  to  call  on  you  with  an  assurance  that  if  2  or  j&300  should 
be  necessary  for  my  affairs,  and  conveniently  in  your  power,  your 
aid  might  be  relied  on."  The  depositions  of  Johnson  Hagood  and 
David  Ramsay,  were  also  read  by  the  defendant.  They  stated,  that 
nothing  was  received  of  the  detendant  in  consequence  of  the  pre- 
eeding  letters.  Also  another  letter,  dated  Philadelphia,  March  28, 
1795.  The  part  of  this  letter  which  seems  to  be  material  is  as  fol- 
lows: ^^  Morris  and  Nicholson  are  still  low,  and  it  is  doubtful  when 
they  will  rise,  if  ever.  I  myself  have  no  doubt  that  they  will. 
Their  land  scheme  goes  on,  though  slowly,  and  the  ultimate  success 
of  it  is  very  problematical.  It  is  impossible  almost  to  give  any 
opinion  on  the  subject,  or  even  to  form  one."  Also  another  letter, 
dated  Philadelphia,  August  9,  1797.  In  this  letter  the  plaintiff 
stated,  that  he  had  been  called  on  by  Mr.  Bond,  relative  to  some 
money  transactions  between  him  and  the  defendant,  and  which  he 
had  supposed  had  been  settled  by  the  sale  of  property  in  Charleston. 
He  expressed  his  regret  at  not  being  able  at  that  time  to  pay  the 
money  which  he  owed  the  defendant,  or  even  the  balance  due  on 
Bond's  affair,  and  says,  ^Hhe  resource  of  Morris  and  Nicholson's 
notes  has  entirely  failed."  Also  another  letter  dated  the  13th  of 
August,  1797,  inclosing  a  mortgage  executed  by  the  plaintiff  to  the 
defendant,  of  a  tract  of  land,  &c.  also  the  mortgage  above  alluded 
to,  dated  13th  August,  1797,  of  650  acres  of  land,  at  Lawrens' 
Court-house,  in  the  County  of  Lawrens,  in  S.  Co.  purchased  of  Sam- 
uel Saxon,  to  secure  the  payment  of  $922.80  with  interest  from  the 
12th  of  March  then  last,  for  which  a  note  is  given  in  twelve  months 
from  the  date.  Also  a  note  of  hand  of  the  same  date  for  9922.80 
with  interest  from  the  28th  March  then  last,  payable  to  the  defend- 
ant 12  months  after  date.  Also  another  letter  dated  Baltimore,  Sep- 
^  tember  26, 1799,  in  which  the  •  plaintiff'  mentioned  his  inten- 
^'^  •  tion  of  fixing  his  residence  in  Baltimore,  &c.  that  he  had  an 
application  for  his  place  at  Lawrens,  which  Mr.  Hagood  was  author 
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ized  to  sell,  securing  as  a  prompt  payment  the  snm  due  to  the 
defendant,  and  that  should  it  not  be  paid  in  that  way,  his  profession, 
he  trusted,  would  soon  furnish  him  with  other  resources.    The  de- 
fendant then  read  the  affidavit  of  the  plaintiif  in  this  cause,  filed 
by  him,  on  the  13th  of  October,  1802,  viz:    Robert  Goodloe  Harper, 
the  plaintiff  in  the  above  action,  being  duly  sworn,  did  depose  and 
say,  that  on  or  about  the  25th  of  August,  1794,  Wade  Hampton,  the 
defendant  in  the  said  action,  did  sign,  execute  and  deliver  to  this 
deponeut,  a  writing  bearing  date  on  that  day,  and  in  the  following 
words  and  figures,  viz:  [Here  follows  the  agreement  between  Hamp- 
ton and  Harper.]    ^^And  the  deponent  further  saith,  that  the  said 
wilting  is  now  in  his  possession;  that  th&name  W.  Hampton  thereto 
subscribed,  is  the  signature  of  the  defendant.    That  the  defendant 
did  make  sale  of  the  said  land  to  the  said  John  Hall,  at  the  rate 
and  pric^  of  one  shilling,  Pennsylvania  currency,  an  acre,  equal  to 
one  shilling  current  money  of  Maryland,  an  acre,  which  payment 
was  made  by  the  said  Hall  to  the  defendant  in  promissory  notes  of 
Robert  Morris  and  John  Nicholson  of  Philadelphia,  and  was  received 
by  the  defendant  some  time  in  the  months  of  September,  October 
or  November,  1794;  that  the  notes  were  payable  at  different  periods, 
and  at  the  time  of  their  being  so  received  by  the  defendant,  were  in 
•such  credit,  and  of  such  value,  as  to  pass  currently  in  payments  and 
purchases  in  the  City  of  Philadelphia,  and  elsewhere  within  the 
United  States,  at  their  nominal  amount,  with  a  discount  of  the  legal 
interest  six  per  centum,  till  the  time  of  their  becoming  due.    That 
the  sum  so  received  by  the  defendant  for  the  150,000  acres  of  land, 
mentioned  in  the  said  writing,  was  £7,500  Pennsylvania  currency, 
^ual  to  the  same  sum  of  current  money  of  Maryland.    That  one- 
half  of  the  said  land  belonged  to  this  deponent,  by  virtue  of  an 
agreement  in  writing  between  him  and  Ja^ob  Rumph,  in  the  ^^^^ 
*  above  mentioned  writing  named ;  the  other  half  being  the  ^^^ 
right  and  property  of  the  said  Rumph,  from  whom  this  deponent 
hath  understood  and  believes,  that  it  was  afterwards  purchased  by 
the  defendant.    That  this  deponent's  demand  against  the  defendant, 
isonsequently  extended  only  to  one-half  the  above  mentioned  notes, 
or  £3,750  current  money,  with  interest  from  the  time  when  the  said 
payment  was  received  by  the  defendant  as  above  stated.    And  that 
this  deponent  hath  not,  directly  or  indirectly,  received  from  the  de- 
fendant any  of  the  said  not^s,  or  any  satisfaction,  compensation  or 
value  therefor,  of  any  kind,  except  the  sum  of  one  thousand  dollars, 
part  of  the  notes  which  he  assigned  to  Hall  for  a  valuable  considera- 
tion some  time  in  the  summer  of  the  year  1795,  and  for  which  he 
;gave  Hall  an  order  on  the  defendant,  the  fate  of  which  this  depo- 
nent does  not  know,  but  which  he  considers  as  an  extinguishment  of 
his  demand  against  the  defendant  to  the  extent  of  $1,000  of  the 
notes.    And  this  deponent  further  saith,  that  the  defendant  resides 
without  the  limits  of  this  State,  to  wit,  in  the  State  of  South  Caro- 
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Una;  and  that  this  deponent  doth  not  know  or  believe  that  the 
defendant  is  seised  or  possessed  of  any  real  or  personal  property 
within  this  State." 

Whereupon  the  defendant  prayed  the  opinion  of  the  Court,  and 
their  direction  to  tlie  jury,  that  upon  the  whole  of  the  evidence 
given  in  this  cause,  the  plaintiff  is  not  entitled  to  recover  upon  either 
of  the  counts  in  the  declaration. 

Johnson,  for  the  defendant,  contended  that  the  evidence  was  not 
sufficient  to  authorize  the  jury  to  give  a  verdict  for  the  plaintiff. 
That  if  there  was  any  cause  of  action  at  all  it  depended  on  a  special 
agreement  with  the  defendant,  signed  by  the  plaintiff  for  himself 
and  Col.  Rumph.  The  plaintiff  is  then  to  be  viewed  in  one  of  two 
capacities,  in  neither  of  which  can  he  sustain  the  action.  1.  He  is 
either  a  partner  with  Col.  Rumph,  or  2.  He  is  agent ;  and  3.  Upon 
the  whole  evidence  there  is  no  cause  of  action. 
g^ymg^  •  1.  It  doels  not  appear  that  Col.  Rumph's  interest  is 
^^^  assigned.  He  gives  the  plaintiff  one-half  if  he  sells  the  land. 
The  money  was  to  be  raised,  and  each  was  mutually  interested  in 
the  sale,  and  having  a  mutual  interest,  one  cannot  sue  without  the 
other.  Oil.  L,  E.  186.  Where  there  is  a  partnership  demand,  all 
the  partners  should  join,  for  the  contract  and  undertaking  is  joint; 
and  if  one  partner  only  brings  the  action,  the  defendant  may  take 
advantage  of  it  at  the  trial,  and  non-suit  the  plaintiff.  Esp.  117;  2 
.1  •  R»  2oJ. 

2.  If  the  plaintiff  is  the  agent  of  Col.  Rumph,  the  action  cannot 
be  supported.  The  contract  did  not  preclude  Col.  Rumph  from 
carrying  into  effect  any  sale  made  by  the  plaintiff*.  A  factor  may 
support  an  action  for  the  price  of  goods,  which  as  factor  he  has 
sold ;  for  the  promise  shall  be  presumed  to  be  made  to  him.  Exp. 
107.  But  there  is  a  distinction  in  law  between  factors  and  other 
agents.  Factors  may  sue  in  their  own  name;  other  agents  cannot. 
Esp.  109.  The  contract  between  the  plaintiff  and  defendant  cannot 
alter  the  nature  of  Col.  Rumph^s  right.  This  contract,  says  the 
defendant,  is  to  account  with  the  plaintiff.  It  reiers  to  the  contract 
with  Rumph,  and  to  the  letter  of  attorney. 

3.  There  is  no  cause  of  action  anywhere.  There  is  a  condition 
precedent  in  the  agreement  between  the  plaintiff  and  defendant. 
Certain  things  are  to  be  done  by  the  former  before  a  demand  can  be 
made  by  him.  Counter-security  was  to  be  given  by  him  to  the 
defendant  for  all  warranties  and  guarantees  that  the  defendant 
might  enter  into.  The  plaintiff  had  no  right  to  call  on  the  defend- 
ant until  he  had  given  the  counter-security,  and  consequently  not 
having  done  so,  he  cannot  sustain  this  action.  It  would  be  com- 
pelling the  defendant  to  resort  to  a  suit  to  compel  a  counter-security. 
They  are  not  mutual  and  independent  covenants — but  the  covenant 
to  pay  the  money  depended  upon  the  giving  the  counter-security^ 
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aod  this  not  being  given,  the  defendant  had  a  right  to  retain  the 
moDey  until  it  should  be  given. 

*  MasoHj  on  the  same  side.    It  appears  that  the  legal  title  ^ .  ^^ 
to  the  land  was  in  OoL  Rumph,  and  the  equitable  title  to  the  ^^^ 
money  in  the  plaintiff  as  the  attorney  of  Rumph.    The  power  of 
attorney  does  not  authorize  the  plaintiff  to  make  the  contra€t.    He 
was  not  to  appropriate  the  funds  to  his  own  use.    If  the  plaintiff 
has  made  an  unauthorized  contract,  it  is  void,  and  can  give  him  no 
eaose  of  action.    He  has  secured  the  payment  to  himself,  which  he 
was  not  authorized  to  do.    It  is  a  sound  and  true  principle  of  law, 
not  to  be  controverted,  that  agreements  in  pari  materia  are  to  be  all 
taken  together,  and  to  be  considered  as  one  agreement.    The  grant 
to  Col.  Rumph  was  issued  subsequent  to  August,  1794,  but  ante- 
dated to  1793.    This  is  evident  from  the  contract  between  the  plain- 
tiff and  Rumph  in  August,  1794,  which  states  that  the  grant  was 
not  then  obtained.    The  Act  of  the  Legislature  of  South  Carolina, 
passed  in  1794,  evidently  takes  in  this  grant.    The  first  section  of 
that  law  declares  that  there  should  be  no  future  grants  ibr  above 
dOO  acres — and  that  the  land  office  should  be  shut  up  as  to  grants 
above  that  quantity  for  4  years.    The  defendant  was  not  bound  to 
account  for  the  money  or  notes  received,  until  the  counter-security 
was  given.    The  contract  intended  to  give  a  future  security  upon 
the  sale,  if  guarantees  were  entered  into.    It  was  a  friendly  act  on 
the  part  of  the  defendant  in  selling  the  plaintiff's  land,  and  he  was 
to  derive  no  benefit  or  advantage  from  it,  and  if  he  incurred  a 
responsibility  in  the  sale,  he  should  be  counter-secured,  and  until  he 
is  he  should  not  part  with  the  funds  in  his  hands.    The  intended 
agreement  between  the  plaintiff  and  Rumph  in  November,  1794, 
shews  that  they  had  fears  a«  to  the  grant's  being  vacated.    It  does 
appear  that  the  plaintiff  has  no  cause  of  action,  and  therefore  can- 
not recover. 

ITfy,  for  the  plaintiff;  The  plaintiff,  by  the  agreement  with  Col. 
Bomph,  is  entitled  to  one-half  of  the  land,  or  if  sold,  to  one-half  of 
the  amount  of  the  sales.  A  Court  of  equity  would  compel  a  con- 
veyance •  from  Rumph,  to  the  plaintiff  for  one-half  of  the  ^- - 
land.  The  plaintiff's  interest  was  a  tenancy  in  common  with  ^^'' 
Bnmph  in  the  land,  and  he  might  sell  one-half,  independently  of 
Bumph.  The  deed  to  Hall  contains  a  general  warranty,  and  nothing 
has  been  done  by  the  defendant  requiring  a  counter-security.  By 
the  agreement  between  the  plaintiff  and  defendant,  the  defendant 
is  to  pay  to  the  plaintiff  the  amount  of  the  purchase  money.  This 
Court  is  not  competent  to  declare  a  grant  for  land  in  South  Carolina, 
void.  The  defendant  sold  to  M.  aiid  N.  lands  of  his  own,  granted  at 
the  same  time  the  land  was  granted  to  Rumph.  He  knew  or  sup- 
posed the  grants  were  valid — since  if  he  had  known  or  supposed 
they  were  void,  it  is  to  be  presumed  he  would  not  have  sold  the 
lands  80  granted.    In  the  agreement  between  the  defendant  and 
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Hall,  and  Morris  and  Nicholson,  there  are  no  covenants  creating  any 
liability  on  the  part  of  the  defendant  on  accoant  of  the  lands  sold 
for  the  plaintiff.    M.  and  N.  were  to  mn  the  line  of  division,  and  if 
they  never  run  that  line,  the  defendant  says  he  is  never  to  pay  the 
plaintiff.    The  resurveys  were  to  be  made  by  M.  and  N. — ^aud  run- 
ning the  line  of  divisiqn  is  a  resurvey.    Notes  were  retained  by  M. 
and  N.  under  the  agreement  to  answer  the  deficiencies,  &c.    Their 
release  shows  they  have  no  claim  on  that  acconnt.    They  acknow- 
ledge they  have  received  compensation  for  all  deficiencies,  &c.    The 
defendant  has  not  shown  that  he  gave  the  plaintiff  any  notice  of 
his  having  entered  into  any  gnarantees,  &c.  or  made  himself  liable 
or  answerable  in  any  way  on  accoant  of  the  lands  sold  by  him  for 
the  plaintiff.    There  is  no  guarantee  in  force  against  the  defendant 
upon  which  an  action  can  now  or  ever  could  have  been  brought.    To 
excuse  himself  from  paying  the  money,  three  things  must  be  shown 
by  the  defendant:    What  was  the  counter-security  to  be  given  fort 
If  the  money  is  withheld  it  is  incumbent  on  the  defendant  to  show 
what  guarantee  has  been  entered  into  by  him,  so  as  to  justify  his 
not  paying  it  over.    But  there  is  nothing  shown  proving  a  guarantee. 
Papers  have  been  produced,  which'  the  *  defendant  pretends 
®^*   prove  his  liability  to  be  called  on,  viz.    The  deed  from  the 
plaintiff  to  Hall;  the  deed  from  Hall  and  wife  to  M.  andN.;  and 
the'  agreement  between  the  defendant.  Hall  and  Dennison.    These 
instruments  of  writing  are  all  to  be  taken  together,  and  there  is  no 
wan'anty  in  any  of  them  to  prove  any  guarantee  whereby  the  plain- 
tiff' is  bound.    It  is  not  pretended  M.  and  N.  ever  run  the  lines  of 
division,  and  the  defendant  was  not  liable  to  any  expenses  until  the 
lines  were  mn.    Su])pose  the  covenant  did  contain  a  liabiUty  on  the 
part  of  the  defendant — that  liability  has  been  discharged  under  the 
release  from  M.  and  N.  it  not  being  shown  that  M.  and  N.  had 
parted  with  their  interest,  or  that  they  had  not  a  right  to  release. 
The  release  to  Hall  enures  to  the  benefit  of  all  the  parties.    If  M. 
and  N.  had  made  sale  of  the  lands,  such  sale  did  not  affect  the 
release.    It  was  not  a  covenant  real,  but  it  was  a  personal  covenant, 
and  no  deed  has  been  shown  from  M.  and  N.  of  their  having  entered 
into  any  covenants.    And  sup])08ing  they  had  entered  into  any, 
they  would  be  personal  covenants  only,  an(l  did  not  of  course  euare 
to  the  benefit  of  the  defendant;  and  the  discharge  of  M.  and  X.  is 
valid,  and  is  a  complete  release  to  Hail  and  the  defendant.    There 
is  no  liability,  and  could  not  be  any,  in  the  deed  from  the  plaintiff 
to  Hall,  so  as  to  o])emte  upon  the  defendant.    Under  the  articles 
of  the  27th  November,  1794,  all  the  parties  agreed  to  gain  or  lose  in 
equal  proportions  upon  the  whole  sales,  and  if  there  had  been  a  loss, 
and  the  whole  loss  had  been  on  the  150,000,  there  was  no  liability 
on  the  part  of  the  defendant. 

As  to  the  other  objections,  the  plaintifi'  does  not  stand  as  a  partner 
with  Col.  Kumph.  There  is  no  such  thing  as  partners  in  land;  that 
term  is  applicable  to  traders  only. 
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Johnson.  It  is  immaterial  whether  they  were  partners  or  tenants 
in  common,  the  plaintiff  cannot  support  his  action.  1  Cam,  Dig.  12; 
Co.  Liu.  9.  315,  316. 

•  Harper.  On  the  general  issue  the  defendant  objects  to  ^ «  q 
the  plaintiff's  right  to  recover,  on  four  grounds :  ooa 

1.  That  the  plaintiff'  is  in  this  case  an  agent  and  cannot  recover  in 
his  own  name,  but  ought  to  sue  in  the  name  of  Col.  Eumph.  1 
Esp.lQ9. 

2.  That  this  is  a  joint  claim  or  partnership  between  the  plaintiff' 
and  Col.  Eumph,  and  a  separate  action  cannot  be  maintained  on  it. 
Egp.  117. 

3.  That  the  counts  in  the  declaration  vary  from  the  agreement  in 
two  respects — ^Ist.  The  counts  speak  of  payment  of  money  only,  and 
the  agreement  speaks  of  payment  or  securing  of  payment.  2d.  The 
count  says,  that  the  plaintiff  was  to  indemnify,  and  the  agreement 
states  that  the  plaintiff  and  Bumph  should  indemnify.  That  these 
variances  between  the  count  and  the  evidence  are  fatal.  Eap. 
130, 139.- 

i.  The  deed  mentioned  in  the  agreement,  and  given  in  evidence,  is 
not  valid;  therefore  the  defendant  is  not  liable. 

1.  To  the  first  objection,  there  are  three  answers.  1st.  An  agent, 
where  he  contiacts  in  his  own  name,  may  maintain  an  action,  be- 
cause the  promise  is  *  intended  to  be  made  to  him.  Esp.  ^.^ 
107;  Bull  X.  P.  130.  2d.  The  plaintiff  is  entitled  to  one  *** 
moiety  in  his  own  right,  and  not  as  agent,  and  for  that  he  may  re- . 
cover.  3d.  Here  is  an  express  promise  to  pay  the  whole  to  the  plain- 
tiff, who  therefore  has  the  legal  right  to  recover  the  whole ;  and  as 
to  the  moiety  is  accountable  to  Bumph  as  a  trustee. 

2.  To  the  second  objection,  that  there  is  a  partnership  or  joint 
daim,  it  is  answered.  1st.  That  it  is  not  a  joint  claim,  but  separate 
rights  to  distinct  moieties. — ^In  which  case  each  may  sue  separately. 
Esp.  117.  2d.  Here  is  an  express  promise  to  one  to  account  with 
him  singly;  therefore  he  is  not  a  partner  with  the  other,  but  a 
trustee  for  him  as  to  the  moiety,  and  has  the  legal  right  to  recover 
the  whole.  It  is  like  the  case  of  a  surviving  partner,  and  the  execu- 
tor of  the  deceased  partner.  Esp.  117;  Martyn  and  Crump j  SaUc. 
444. 

3.  To  the  third  objection,  the  answer  is,  1st.  That  a  variance,  to 
be  fatal,  must  he  in  a  part  of  the  agreement  material  to  be  set  forth. 
For  it  is  a  maxim  that  surplusage  never  can  vitiate,  aud  it  cannot  be 
error  to  allege  that  defectively,  which  need  not  be  alleged  at  all. 
Esp.  140 ;  Bradlmrn  vs.  Bradbumj  Cro.  Jac.  149;  Doufj.  15;  1  T.  E. 
Ul'j  7  Co.  9;  Cro.  Eliz.  88;  3  Burr.  1586.  It  may  be  objected,  that 
the  contract  is  entire,  and  must  be  proved  as  laid — Owinnet  vs. 
PhiUips  €t  al.  3  T.  R.  643. — ^And  it  may  be  admitted.  This  means 
only  such  parts  of  the  paper  as  make  an  essential  part  of  the  ground 
of  action.    But  if  there  be  distinct  contracts  in  the  same  paper,  as 
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here,  or  distinct  covenants  in  the  same  deed,  none  but  those  materiid 
to  the  support  of  the  action  ought  to  be  set  out,  or  if  set  out  need 
^  be  proved.  Doug.  665.  *  It  is  answered,  secondly,  that  the 
ooo  variance  itself  is  immaterial,  and  therefore  does  not  vitiate. 
JEsp.  129, 130.  The  reason  why  there  must  be  no  variance  is,  that 
the  defendant  ought  to  have  notice  of  the  demand  against  him. 
Every  substantial  important  part  of  tfie  agreement,  every  material 
stipulation,  must  be  set  out  in  the  count,  otherwise  the  suit  would  be 
on  one  contract,  and  the  recovery  on  another.  Esp.  129,  130;  1  T. 
E.  134,  447;  Bull  145;  Usp.  138,  139;  1  Stra.  22^  697;  2  Stra.  806, 
817;  Ld.  Ray.  533}  3  Wils.  1;  2  Stra.  793;  1  Baym.  450. 

The  case  of  Weaver  vs.  Boroughity  1  Stra.  648,  has  been  overruled. 
BuU.  139, 140 ;  Doug.  651.  As  to  what  a  count  for  money  had  and 
received  will  lie  for,  see  Cowp.  179;  2  BUc.  Bep.  828;  Cowp.  371,  376; 
Uvans*  Ij8say8j2;  2  BUc.  Bep.  1269.  As  to  what  constitutes  a  condi- 
tion precedent,  see  Cro.  EUz.  888;  7  Co.  9,  10;  1  Xuftr.  245;  Esp. 
131. 

To  show  that  the  release  from  M.  and  N.  to  Hall,  enures  to  the 
benefit  of  all  the  parties,  he  cited  Co.  LiU.  232;  Esp.  297. 

Ma^on^  cited  as  applicable  to  the  last  objection.  Doug.  685,  689; 
4  T.  B.  761;,  8  T.  B.  366,  and  1  East,  619. 

^  ^  *  MartiUy  (Attorney-General,)  lor  the  plaintiff.  In  this  case 
^^^  it  appears  that  a  valuable  property  was  sold  by  the  defendant, 
for  the  plaintiff,  ten  years  ago,  tor  what  was  at  that  time  considered 
as  specie;  for  it  will  not  be  denied  but  that  Morris  and  Nicholson 
were  then  solvent,  and  their  notes  considered  equal  to  specie.  The 
defendant  does  not  detend  himself  upon  the  merits  of  the  case.  He 
has  pleaded  the  Acts  of  Limitations  of  three  different  States ;  and 
fortunately  for  the  plaintiff,  these  pleas  have  been  got  rid  of.  The 
defendant  now  says,  the  plaintiff's  action  is  misconceived,  and 
although  it  be  true  that  he  has  received  the  money,  yet  there  is  a 
covenant  entered  into  for  which  there  is  no  indemnity  given.  Bat 
he  does  not  show  the  engagements  so  by  him  entered  into,  or  that  he 
has  been  called  on  to  comply  with  any  one  of  them,  or  that  there  is 
any  likelihood  he  ever  will  be  called  on.  Yet  he  •  with- 
®^^  holds  the  money,  although  he  has  never  given  notice  to  the 
plaintiff'  of  any  such  stipulations,  or  called  on  him  for  indemnities. 
And  he  now  sets  up  a  private  agreement,  not  recorded,  and  to  which 
the  plaintiff  is  not  a  party,  or  ever  saw  it  till  since  this  action  was 
brought,  for  the  purpose  of  preventing  the  plaintiff's  recovery. 

The  first  objection  is  that  the  action  is  misconceived — Whether 
the  land  was  sold  or  not,  the  plaintiff  was  entitled  to  one-half  as 
tenant  in  common  with  Gol.  Kumph;  and  if  it  was  sold,  he  was 
entitled  to  one-half  of  the  purchase  money.  The  plaintiff  is  answer- 
able to  Eumph,  and  the  defendant  is  answerable  to  the  plaintiff,  and 
to  him  alone.  If  there  are  joint  holders  of  a  ship,  one  of  them  cannot 
sell  more  than  his  own  share.    He  may  bring  trover  in  his  own  name 


HAEPER  vs.  HAMPTON.— 1  H.  &  J.  401 

for  his  share.   They  are  considered  as  tenants  in  common,  and  not  as 
partners.   They  cannot  bring  a  joint  suit  if  they  sell  their  parts  of  the 
ship^  bat  each  must  sae  for  his  own  share,  even  if  there  is  a  joint 
sale.    So  in  the  sale  of  lands,  nuless  there  is  a  bond  ibr  the  money 
or  a  joint  contract.    This  is  the  reason  of  the  case  in  Espinasse  re- 
specting the  timber  sold — each  had  an  interest  in  the  land,  and  of 
eoQuse  in  the  timber.    So  for  the  use  and  occupation  of  lands  of 
several  persons,  each  are  to  sue  for  his  particular  interest  in  the 
lent.    It  is  dilSerent  from  the  case  of  partners — ^there  all  must  join, 
though  they  have  agreed  among  themselves  as  to  the  proportion 
each  is  to  have.    If  two  persons  are  in  partnership,  and  one  of  them 
entrusts  an  agent  to  sell  certain  of  the  partnership  goods — if  the 
agents  seUs,  the  partner  who  entrusted  the  goods  has  the  right  of 
action  against  the  agent.    So  in  the  case  of  an  agent  authorizing 
aqother  to  sell  a  horse,  if  the  horse  is  sold,  the  agent  has  the  right 
of  action.    It  is  time  the  principal  may  forbid  the  payment  to  the 
agent.    Col.  Bumph  could  not  join  the  plaintiff  in  this  action.    The 
contract  was  made  with  the  plaintifif,  and  he  alone  could  bring  the 
action.    The  defendant  is  to  pay  the  whole  sum  to  the  plaintiff, 
onless  Kumph  forbids  the  payment  of  his  moiety.    3  Bac.  Ah.  202, 206. 
The  inducement  for  the  defendant's  taking  the  deed  to  Hall,  was 
the  large  sale  of  lands  that  he  and  Hall,  with  Dennison  were  engaged 
in  with  M.  and  N.  and  it  is  presumed  they  made  a  very  advantageous 
contract,  for  they  sold  nearly  a  million  of  acres,  and  the  defendant 
is  said  to  be  worth  at  least  £10,000  sterling  per  annum,  and  the  with- 
holding the  money  of  the  plaintiff,  and  speculating  upon  it,  has 
•  been  in  some  measure,  no  doubt,  the  means  of  his  large  pos-   ^^q 
sessions.    By  the  agreement  between  the  defendant  and  Hall  ^^^ 
with  M.  and  N.  the  defendant  and  Hall,  or  either  of  them,  were  to 
execute  deeds.    Hall  had  the  legal  estate  in  the  plaintiff's  land,  and 
he  conveyed  by  a  proper  deed.    The  lines  of  division  were  to  be  run, 
and  the  resurveys  to  be  made,  within  eight  months,  of  the  whole  of 
the  904,018  acres  of  land.    The  defendant  had  no  right  to  make  the 
covenant,  in  this  agreement,  to  bind  the  plaintiff  further  than  it 
respected  the  tract  of  150,000  acres.    He  had  no  right  to  connect  it 
with  the  904,018  acres.    The  resurvey  could  not  apply  to  the  tract  of 
150,000  acres ;  for  running  the  line  would  ascertain  the  quantity,  which 
line  was  to  be  run  by  M.  and  N.    The  expense  of  running  the  line 
was  to  be  paid  by  the  defendant  and  Hall,  and  the  running  was  to 
be  in  eight  months.    But  admitting  the  150,000  acres  were  to  be 
r^urveyed,  M.  and  N.  were  first  to  fix  on  the  running  the  divisional 
line  within  eight  months,  and  if  they  did  not  do  it  within  that  time. 
Hall  and  the  defendant  were  exonerated  from  resurveying  the  land — 
and  M.  and  X.  never  have,  to  this  day,  either  in  person  or  by  their 
agents,  run  the  line,  or  applied  to  have  it  run,  or  fixed  upon  the  run- 
ning of  it.    The  defendant  therefore  has  been  at  no  expense  in  run- 
ning the  line,  and  the  guarantee  is  freed  in  this  particular.     The 
26  1  H.  &  J. 
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expenses  are  not  a  condition  precedent;  for  by  the  agreement  all  the 
expenses  are  to  be  first  dedacted  out  of  the  purchase  money ;  and  if 
any  have  been  sustained,  they  can  be  deducted  now.  A  deficiency 
of  land  then,  was  the  only  thing  that  could  possibly  affect  the  plain- 
tiff. There  was  a  pledge  for  the  papers,  and  an  estimate  msule  of 
about  what  deficiency  there  would  be  in  the  land — not  of  the  150,000 
acres,  but  of  the  whole  904,018  acres,  and  U  certain  sum  retained  a8 
a  sufficient  compensation.  Here  then  was  a  complete  discharge  of 
all  guarantees  or  warranties  for  any  engagement  entered  into  by  the 
agreement  between  the  defendant  and  Hall  and  M.  and  N.    But  it 

is  said,  what  could  Hall  do  by  which  •  the  plaintiff  could  have 
"""*  been  benefited  1  Hall  stood  in  the  place  of  the  plaintiff,  and 
if  M.  and  N.  ceased  to  have  any  claim  against  Hall,  and  the  defend- 
ant, on  account  of  the  land,  neither  the  defendant  nor  Hall  coold 
claim  any  thing  of  the  plaintiff.  The  amount  of  notes  retained  by 
M.  and  N.  were  to  them  equal  to  specie — the  depreciation  of  their 
notes  was  nothing  to  them.  Although  M.  and  N.  may  have  sold  the 
land,  it  us  not  shown  that  they  warranted  or  defended  it ;  and  even 
suppose  they  did,  the  covenant  by  Hall  and  the  defendant  were  not 
real  covenants,  and  did  not  go  with  the  land ;  they  were  only  personal 
covenants,  upon  which  a  personal  action  alone  could  be  brought. 
An  assignment  of  the  covenants  could  only  warrant  a  suit  in 
the  name  of  the  grantee  of  M.  and  N.  But  there  being  a  full 
acquittance,  no  assignment  could  be  made— on  the  face  of  the 
agreement  it  is  shown  that  it  is  cancelled.  The  deed  from  Hall 
and  wife  to  M.  and  K.  of  September,  1794,  contains  a  general 
warranty;  this  is  a  covenant  real,  not  by  the  defendant,  but  by 
Hall.  The  defendant  has  not  entered  into  a  single  guaranty  or 
warranty  on  account  of  the  plaintiff's  law.  We  admit  that  Hall 
might  have  been  called  on  to  make  up  the  deficiency  of  land  if  there 
was  any;  but  by  the  acquittance  this  guarantee  has  been  released, 
and  in  a  Court, of  equity,  (if  there  was  a  suit  on  the  warranty,)  M. 
and  N.  might  be  enjoined  by  their  discharge — ^a  full  compensation 
having  been  accepted  by  them  in'  full  of  all  deficiency,  &c.  We 
admit  that  if  M.  and  X.  have  warranted  and  defended  in  their  deed 
for  the  sale  of  the  land,  that  in  an  action  of  warrantiOy  dkc.  Hall 
might  be  made  answerable;  and  the  guaranty  in  the  deed  from  the 
plaintiff  binds  the  plaintiff  and  Bumph  to  him  as  fully  as  his  war- 
ranty binds  him  to  M.  and  K.  There  is  no  agreement  Uy  the  plain- 
tiff to  indemnify  Hall,  further  than  tjie  covenant  in  the  deed  to  him. 
The  agreement  between  the  defendant.  Hall  and  Bennison^  of  the 
27th  November,  1794,  executed  ten  days  after  the  sale  of  the  land 
to  M.  and  X.  and  the  whole  transaction  was  closed.    It  is  not  an 

agreement  made  upon  the  *  sale  of  the  land  of  the  plaintiff  to 
Oo5  g^j^ii — 5^1;  relates  to  the  sale  to  M.  and  N.  There  is  in  it  no 
warranty  or  guaranty  which  is  real,  or  which  was  authorized  by  the 
plaintiff  to  be  entered  into.    But  it  is  an  agreement  respecting 
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904,018  acres,  one-half  of  which  the  defendant  was  interested  in 
aod  flail  and  Dennison  was  interested  in  the  other  half.  It  was 
done  to  show  the  real  interest  eaqh  party  had  in  the  sale  in 
case  of  death,  &c.  The  plaintiff  had  no  notice  of  this  agree- 
ment, and  never  heard  of  it  nntil  since  this  suit  was  brought. 
It  cannot  possibly  affect  him.  It  relates  altogether  to  deficiency, 
and  as  to  any  deficiency  there  has  been  a  complete  discharge  given 
by  M.  and  X.  The  defendant  is  bound  to  account  for  the  value  of 
the  notes  at  the  time  he  received  them — not  for  what  is  now,  or  was 
the  value  at  the  time  the  action  was  brought.  He  cannot  set  up 
the  pretence  that  the  plaintiff  had  no  right  to  sell  the  land,  or  that 
the  patent  was  liable  to  be  vacated.  Under  none  of  these  pretences 
can  he  pocket  the  money  he  has  received — It  would  be  opening  the 
door  for  every  agent  to  cheat  and  defraud  his  employer. 

♦  Chase,  Ch.  J.  (a)  In  forming  an  opinion  on  the  ques-  ^- 
tions  which  have  arisen  in  this  case,  and  which  have  been  so  ^*  * 
amply  and  ably  discussed,  the  Court  have  taken  into  view  principally 
the  agreement  of  the  226.  of  August,  1794,  between  the  plaintiff  and 
CoL  Kumpb ;  the  power  of  attorney  from  Bumph  to  the  plaintiff  of 
the  same  date ;  the  agreement  of  the  25th  of  August,  1794,  between 
the  defendant  and  the  plaintiff,  for  himself  and  Col.  Bumph,  and 
the  contract  of  the  15th  of  November,  1794,  between  Wade  Hamp- 
ton, John  Hall,  and  Morris  and  Nicholson ;  the  admission  of  facts  in 
the  case,  and  the  acknowledgment  of  Morris  and  Nicholson  to  John 
Hall,  dated  the  27th  of  May,  1800. 

The  Court  consider  the  testimony  which  has  been  adduced  as 
applicable  to  the  ninth  count  ibr  money  had  and  received,  and  are  of 
opinion  that  it  was  not  necessary  to  join  Col.  Eumph  in  this  action. 
The  plaintiff,  in  virtue  of  the  first  agreement  between  him  and 
and  Col.  Bumph,  acquired  an  equitable  interest  in  a  moiety  of  the 
land,  and  by  the  power  from  Col.  Bumph  to  sell  and  convey  the 
whole  land,  &c.  had  a  right  to  receive  the  whole  sum  from  the  de- 
fendant, under  his  agreement  with  the  plaintiff,  dated  the  25th  of 
August,  1794,  the  one-half  in  his  own  right,  the  other  half  as  attor- 
ney for  Col.  Bumph,  to  whom  he  is  accountable — ^the  power  to  sell 
and  convey  involving  in  it  the  right  to  receive  the  money,  which  the 
defendant  cannot  controvert  in  derogation  of  his  own  agreement. 
The  land  was  sold  to  Morris  and  Nicholson,  through  the  agency  and 
intervention  of  Hall;  and  the  defendant,  by  entering  into  the  con- 
tract with  Morris  and  Nicholson,  became  responsible  to  the  plain  tiff*  for 
(That  he  received  on  account  of  the  150,000  acres  of  land. 

•  The  Court  are  of  opinion,  that  the  defendant  and  Hall  ^.^^ 
lid  enter  into  engagements  with  Morris  and  Nicholson  respect-  ^  •  '^ 

(a)  The  Chief  Judge  obserred  that  Mr.  Done,  not  hearing  all  the  argu- 
nentB  of  counsel,  did  not  give  any  opinion,  but  that  Mr.  Spriog  and  himself 
oncarred  upon  all  the  points  submitted  by  the  counsel. 


404  HAKPEE  vs.  HAMPTON.— 1  H.  &  J. 

• 

ing  the  150,000  acres  of  land,  and  that  he,  with  Hall,  was  bound  to 
have  the  whole  904,018  acres  of  land  resurveyed,  and  that  it  was 
necessary  to  have  the  150,000  acres  resurveyed  for  the  purpose  of 
excluding  elder  surveys,  and  ascertaining  the  vacant  land,  before  the 
line  of  division  could  be  run ;  and  that  the  liability  of  the  defendant 
to  account  for  deficiency  did  not  cease  before  the  27th  of  May,  1800, 
when  Morris  and  Nicholson  axrcepted  the  $27,647  in  notes,  as  an 
equivalent  for  the  deficiency  of  the  said  lands  sold  them. 

It  now  remains  for  the  Court  to  express  their  opinion  on  the  agree- 
ment between  the  plaintiif  and  defendant. 

In  expounding  contracts  the  Court  has  adopted  the  principle 
recognized  and  established  by  the  Courts  in  England — ^That  the 
sense  and  meaning  of  the  parties,  to  be  collected  from  the  contract 
and  the  nature  of  the  transaction,  is  to  be  regarded ;  and  that  it 
does  not  depend  on  any  technical  words  or  precise  ibrm,  whether  a 
covenant  is  mutual  and  independent,  concurrent,  or  in  the  nature  of 
a  condition  precedent.  This  principle  is  founded  in  justice,  is  agree- 
able to  common  sense,  and  does  not  infringe  any  rule  of  decision. 

In  deciding  the  cases  which  have  recently  occurred,  Morrison  a/itd 
QaHotcajfy  and  Lloyd  and  Oray^)  the  Court  had  this  principle  in  \iew, 
and  intended  to  be  governed  by  it.  In  both  those  cases  there  were 
a  variety  of  covenants  stipulated  to  be  performed,  some  by  the  plain- 
tifi',  and  some  by  the  defendant.  In  the  case  of  Morrison  vs.  GdUo- 
woAf^  if  the  Court  had  decided  the  covenants  on  the  part  of  the 
plaintiff  to  be  in  nature  of  a  condition  precedent,  he  would  have 
been  deprived  of  the  benefit  of  his  contract  by  the  non-fulfilment  of 
a  stipulation  of  trivial  importance,  and  the  Court  thought  the  de- 
fendant could  be  compensated  in  damages ;  and  so  in  the  case  of 
Gray  vs.  Lloyd,  the  overseer  would  have  lost  his  year's  wages  by  not 

^^  perfoi-ming  some  stipulation  on  his  part  from  •  whence  little 
V  •  •^  damage  would  have  accraed  to  the  defendant. 

If  the  agreement  is  to  be  considered,  without  resorting  to  any 
extraneous  matter  explanatory  of  it,  then  the  plaintiff  cannot  re- 
cover, without  proving  that  the  defendant  did  receive  money  from 
Hall,  to  whom  the  deed  was  delivered ;  but  in  the  opinion  of  the 
Court  it  must  be  considered  with  the  agreement  between  the  defend- 
ant and  Hall  with  Morris  and  Nicholson. 

It  was  certainly  contemplated  by  the  plaintiff  and  defendant  that 
the  defendant  should  or  might  be  obliged,  in  order  to  sell  the  land, 
to  enter  into  waranties  or  guaranties,  and  that  it  was  reasonable  if 
he  did  that  he  should  be  counter-secured  or  indemnified. 

Warranty  cannot  be  taken  in  the  confined  sense  contended  for; 
because  being  a  covenant  real  the  defendant  could  not  enter  into  it, 
as  the  legal  estate  would  vest  in  Hall  on  the  delivery  of  the  deed  to 
him.  It  must  be  taken  in  a  more  comprehensive  sense,  and  to  sig- 
nify any  engagement  by  which  a  liability  was  created  on  the  part  of 
the  defendant. 
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It  is  the  opinion  of  the  Court  that  it  was  the  sense  and  meaning 
of  the  parties  that  the  giving  the  counter-security  was  to  precede  or 
take  place  at  the  time  of  paying  the  notes  of  Morris  and  Nicholson 
to  the  plaintiff;  and  that  he  cannot  support  this  action  unless  he  can 
prove  that  he  did  give  or  tender  such  security;  or  unless  he  can 
prove  that  the  defendant  did  convert  the  said  notes  of  Morris  and 
Nicholson  to  his  own  use;  and  in  such  case,  it  is  the  opinion  of  the 
Court,  that  the  defendant  is  accountable  for  the  value  at  the  time 
of  such  conversion.    The  defendant  excepted. 

3.  MasoHy  for  the  defendant,  suggested  to  the  Court,  before  the 
signing  of  the  preceding  bill  of  exceptions,  that  the  release  from 
M.  and  N.  was  not  under  seal,  and  he  doubted  therefore  how  far  it 
voold  operate. 

Chase,  Ch.  J.  That  question  was  not  made  by  the  counsel  in 
arguing  the  case,  nor  did  it  occur  to  the  •  Court.  The  Court  ^.^^ 
are  not  satisfied,  and  wish  to  hear  an  argument  upon  the  ^ '  ^ 
subject.  The  Court  also  wish  to  know  what  effect  the  release  would 
have  in  an  action  of  covenant  by  M.  and  N.  against  Hall  and  Hamp- 
ton, for  deficiency  or  non-peribrmance,  &c. 

Harper.  Where  an  action  arises  immediately  on  the  covenant,  or 
other  deed,  under  seal,  accord  and  satisfaction,  without  deed,  under 
seal,  is  no  plea.  But  if  it  arises  mediately,  and  is  ibr  damages  on 
account  of  something  not  done  which  the  defendant  had  covenanted 
to  do,  accord  and  satisfaction  without  deed,  is  a  good  plea. — 6  Coke, 
44;  Bae.  Abr.  Hi.  Accord  and  Satisfaction',  Cro.  Joe.  254;  2  WiU.  86, 
376. 

Mastm^  contra.  The  release  must  be  under  seal,  and  must  have 
the  same  formalities  as  the  original  covenant.  This  Court,  in  the 
case  of  SofnerviUe  vs.  Hebb,  at  May,  1803,  decided,  that  an  agree- 
ment not  under  seal,  endorsed  on  the  bond,  should  not  be  received 
to  prove  that  the  defendant  had  under  that  agreement  tendered 
tobacco  in  satisfaction  of  the  debt.  But  if  the  release  in  this  case 
operated  as  to  the  then  existing  breaches,  it  could  not  operate  to 
affect  any  subsequent  breaches.  Esp.  307,  308;  1  East,  619.  This 
is  not  a  release  of  all  covenants, — it  is  only  a  release  of  breaches 
actually  sustained  at  the  time,  and  cannot  operate  as  a  release  of 
subsequent  breaches  which  might  accrue.  The  resurveys  have  not 
been  made,  and  it  is  not  certain  that  the  covenants  to  resurvey  the 
lands  were  broken  or  not — and  if  not  broken,  the  release  does  not 
release  them.  But  if  the  lands  are  hereafter  resurveyed,  and  a  defi- 
ciency is  ascertained  six  months  after  the  breaches  accrue,  accord 
and  satisfaction  does  not  take  it  in — the  release  could  not  affect  or 
release  the  deficiency  thereafter  to  accrue.  It  amounts  to  an  agree- 
ment between  parties  to  substitute  one  thing  for  another.    This 
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cannot  be  done  except  by  deed  nnder  seal.  Rogers  vs.  Payne,  2  Wil$. 
376.  . 

ii*y  rt  *  Chase,  Ch.  J.  It  seems  to  be  agreed,  that  to  dissolve  a 
^•^  covenant,  something  of  equal  solemnity  must  be  shown.  If 
the  breach  has  accrued,  accord  and  satisfaction  is  a  good  plea — ^But 
not  for  breaches  not  yet  taken  place. 

Three  things  were  to  be  i)erformed  by  Hall  and  the  defendant. — 
The  title  papers  were  to  be  produced — ^the  resurvey  wa6  to  be  made, 
and  the  deficiency  of  land,  if  any,  was  to  be  made  up.  One'  of  these 
covenants  has  been  complied  with,  the  other  two  have  not.  The 
paper  releasing  from  aU  deficiency,  and  acknowledging  satisfaction 
for  any  deficiency,  is  evidence  to  the  jury  that  there  was  a  deficiency, 
and  the  party  agreed  to  accept  the  money  in  full  discharge  for  all 
such  deficiency. 

Had  Morris  and  Nicholson  brought  their  action  of  covenant,  thej 
could  have  recovered  damages  for  the  deficiency,  and  in  order  to 
recover  damages,  deficiency  must  be  shown ;  and  had  they  filed  a 
bill  in  Chancery  for  a  specific  performance,  a  Court  of  equity  would 
say,  having  received  full  compensation  the  bill  must  be  dismissed. 
g^tyg^  •  If  the  jury  find  there  was  a  deficiency,  and  that  Morris 
®  •  ®  and  Nicholson  have  accepted  a  compensation,  this  paper  will 
be  sufficient  to  discharge  the  parties. 

The  Court  consider  their  former  opinion  given  as  the  proper  opinion 
in  the  case. 

4.  The  second  bill  of  exceptions. — The  plaintiff  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  inasmuch 
as  it  has  been  proved  that  the  defendant  in  this  action  received  into 
his  possession,  in  November,  1794,  the  notes  of  Morris  and  Nichol- 
son, for  which  this  action  is  brought,  the  jury  may  and  ought  to 
presume  that  he  disposed  of  them  for  his  own  benefit  for  their  full 
value,  at  the  time  of  such  receipt,  unless  he  can  now  show  when  and 
in  what  manner  he  disposed  of  them. 

Harper.  Under  the  opinion  which  the  Court  has  given,  the  issue 
lies  affirmatively  upon  the  plaintiff  to  prove  that  the  defendant  con- 
verted the  notes  to  his  own  benefit.  The  plaintiff  has  proved  that 
the  defendant  received  the  notes,  and  it  is  incumbent  on  the  defendant 
now  to  show  what  he  has  done  with  them;  for  a  man  who  has  it  in 
his  power  to  tell  the  truth,  but  refuses  to  do  so,  is  to  take  all  the  con- 
sequences. The  defendant  has  had  full  notice  to  produce  the  notes. 
If  they  were  in  his  possession  or  power,  or  to  say  what  has  become 
of  them. 

The  case  of  the  jewel  reported  in  JSalkeld,  and  cited  in  Butter^  43^ 
is  a  very  strong  one  in  point.  Nothing  more  is  necessary  than  to 
trace  the  property  to  the  possession  of  another;  and  being  so  traced, 
he  is  bound  to  produce  it,  or  account  for  it  according  to  its  valae 
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at  the  time  when  it  came  to  his  hands.    No  principle  of  law  is  better 
established. 
Mason  and  Johnson^  contra.    Key  and  Martin,  in  reply. 

Chasi:,  Ch.  J.  (Done  and  Spbigg,  J  J.  concurred.)  The  Court 
cannot  give  the  direction  prayed  for  by  the  plaintiff. 

•  The  Court  are  of  opinion  that  the  notes  of  Morris  and  ^.^^ 
Nicholson  were  to  remain  in  the  hands  of  the  defendant  as  a  ^  '  "^ 
deposit,  until  the  engagement  of  the  defendant  under  the  contract 
of  the  15th  of  November,  1794,  ceased,  unless  the  plaintiff  and  Col. 
Bamph,  in  the  intermediate  time  between  the  loth  of  November, 
1794,  and  the  27th  of  May,  1800,  had  given,  or  offered  to  give, 
covinter-security  to  the  defendant  to  indemnify  him  against  his  lia- 
bUity  under  his  engagement  to  Morris  and  Nicholson.  The  plaintiff 
excepted. 

5.  The  third  bill  of  exceptions. — ^The  plaintiff  then  prayed  the 
opinion  of  the  Cenrt,  and  their  direction  to  the  jury,  that  the  stipu- 
lation, on  the  part  of  the  plaintiff  for  himself  and  Bumph,  contained 
in  the  agreement  of  August  the  25th,  1794,  is  not  a  condition  prece- 
dent to  the  stipulations  on  the  part  of  the  defendant  in  such  agree- 
ment contained;  but  that  the  stipulations  on  the  part  of  the  defend- 
ant, and  of  the  plaintiff  for  himself  and  Eumph,  are  to  be  taken  as 
mutual  and  independent  covenants. 

Harper,    To  constitute  a  condition  precedent,  it  must  appear  that 
the  thing  to  be  done  on  one  side,  was  the  consideration  of  the  thing 
to  be  done  on  the  other.    This  makes  the  covenants  dependent. 
But  if  the  two  things  depend,  each  of  them,  on  a  distinct  considera- 
tion of  its  own,  then  the  covenants  are  mutual  and  independent. 
This  principle  will  be  found  to  govern  all  the  cases.    Nichols  vs. 
^aynbredjHob.SS;  (this  case  is  cited  and  admitted  in  1  Lord  Raym. 
665;)  1  EoU.  Ah.  414,  415;  Lea  vs.  Excelby,  Cro.  Eliz.  888;  Smith  vs. 
Sheldeny  2  Mod.  33;  French  vs.  lYeicinj  1  Ld.  Ea/ym.  124;  Thorpe  vs. 
Tkorpey  1  Ijd.  Raym.  665;  (this  case  cited  and  admitted  in  6  T.  R. 
572;)  Blackwell  vs.  Nash,  1  Stra.  535;  1  Roll.  Ah.  415,  pi.  10;  Peters 
V8.  Opie,  1  Vent.  Ill]  Lancashire  vs.  Killingworih,  1  Ld.  Ro/ym.  686; 
Collins  YB.  Oibhs,  2  Burr.  899;  Kingston  vs.  Freston,  2  Dong.  689; 
xfimes  vs.  BarJcleyj  2  Doug.  684;  Ooodison  vs.  Nunn,  4  T.  R.  761; 
Olazeifrook  vs.  Woodrow,  8  T.  R.  366 ;  Heard  vs.  Wadham,  1  Easty 
619,  Cole  vs.  Shallett,  4  Lev.  41;  Boone  vs.  Eyre,  1  H.  Blk.  273,  (n;) 
Xhike  of  St.  Albans  vs.  Shore,  1 JS,  Blk.  270,  278;  Camphell  vs.  Jones, 
6  T.  R.  570;  Morrison  vs.  OaUoway,  (third  bill  of  exception,)  in  this 
Conrt;  Kingston  vs.  Preston,  2  Dov^.  689;  Olazehrook  vs.  Woodrow,  8 
TL  JR.  366 ;  Hoiham  vs.  The  East  India  Company,  1  T.  R.  645. 

Chase,  Ch.  J.    The  Court  are  of  opinion,  that  the  stipulation  on 
the  part  of  the  plaintiff  and  Jacob  Eumph,  is  a  condition  precedent ; 
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and  that  the  defendant  was  not  compellable  to  deliver  or  to  pay  over 
to  the  plaintiff  the  notes  of  Morris  and  Nicholson  so  received  by  him, 
until  the  plaintiff  gave,  or  offered  to  give  him  coanter-security,  to 
indemnify  him  against  his  liability  under  his  engagement  to  Morris 
and  Nicholson.    The  plaintiff  excepted. 

^^^  •  6.  The  fourth  bill  of  exceptions. — ^The  plaintiff'  further 
OoZ  prayed  the  opinion  of  the  Court,  &c.  that  in  consequence  of 
the  agreement  entered  into  between  Morris  and  Nicholson,  and  Hall 
and  Hampton,  dated  the  15th  of  November,  1794,  the  lines  of  division 
by  which  M.  and  N.  should  elect  to  have  the  150,000  acres  of  land 
run,  to  be  divided  from  the  residue  of  the  survey  of  which  they  were 
to  be  a  part,  were  necessary  to  be  run  by  M.  and  N.  or  their  agent, 
or  under  their  direction,  before  the  150,000  acres  were  to  be  resur- 
veyed  by  Hall  and  Hampton;  and  that  as  the  resurvey  of  the  whole 
904,018  acres  were  to  be  made  within  eight  months  after  the  date  of 
the  contract,  unless  M.  and  N.  or  their  agent,  did  direct  how  the  lines 
of  division  should  be  run,  within  eight  months  after  the  date  of  agree- 
ment, the  engagement  that  the  904,018  acres  should  be  resurveyed, 
as  far  as  relates  to  the  150,000  acres,  was  dispensed  with  by  M.  and 
N.  and  their  right  to  recover  damages  against  Hall  and  Hampton 
for  not  resur\^eying  the  150,000  acres  under  the  contract,  was  by  them, 
M*.  and  N.  lost  and  ceased. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  defendant  and 
Hall  were  bound  by  the  contract  of  the  15th  of  November,  1794,  to 
have  the  whole  904,018  acres  resiu*veyed;  and  that  it  was  necessary 
to  have  the  150,000  acres  resurveyed  for  the  purpose  of  excluding 
elder  surveys,  and  ascertaining  the  vacant  land;  and  that  it  was 
necessary  to  make  the  resurveys  before  the  line  of  division  could  be 
run  under  the  direction  of  Morris  and  Nicholson.  The  plaintiff  ex- 
cepted. 

7.  The  filth  bill  of  exceptions. — The  plaintiff  further  prayed  the 
opinion  of  the  Court,  &c.  that  in  consequence  of  the  covenants  en- 
tered into  by  Hall  and  Hampton,  with  Morris  and  Nicholson,  by  the 
contract  dated  the  15th  of  November,  1794,  the  defendant  had  no 
right  to  withhold  from  the  plaintiff  the  notes  received  for  the  sale 
of  the  150,000  acres  of  land,  any  longer  than  eight  months  after  the 
date  of  that  contract,  unless  they  made  a  resurvey  by  the  expiration 
of  that  time  of  the  150,000  acres,  or  unless  on  such  resurvey  a  defi- 
ciency was  found  in  the  150,000  acres  of  land  sold  on  the  account  of 
the  plaintiff  and  Rumph. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  defendant  had 
a  right  to  withhold  the  notes  until  the  27th  of  May,  1800,  the  said 
engagement  being  an  existing  engagement  until  that  time,  although 
the  resurvey  above  referred  to  was  not  made  within  eight  months 
from  the  date  of  the  contract.    The  plaintiff  excepted. 
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*  8.  The  plaintiff  fuii^her  prayed  the  opinion  of  the  Court,  &c.  g^^M 
That  under  the  contract  of  Hall  and  Hampton,  with  Morris  ®^^ 
and  Nicholson,  on  the  15th  of  November,  1795,  it  was  incambent  on, 
and  the  duty  of  Hall  and  Hampton,  in  virtue  of  the  covenants  en- 
tered into,  to  make  the  resurvey  of  the  904,018  acres  oi  land,  within 
eight  months  from  the  date  of  said  contract ;  and  that  it  was  not 
incumbent  on  the  plaintiff  and  liumph,  or  either  of  them,  to  cause 
the  150,000  acres  of  their  landi  included  in  the  sale  to  and  contract 
with  M.  and  N.  to  be  resurveyed,  unless  notice  was  given  to  the  plain- 
tiff or  Eumph,  or  either  of  them,  of  the  said  contract,  in  time  to  be 
able  to  resurvey  the  same ;  and  that  if  Hall  and  the  defendant  failed 
to  give  such  iK)tice  to  resurvey  the  same  within  eight  months  as 
stipulated,  and  failed  to  make  the  resurvey  of  the  150,000  acres 
within  the  time  stipulated,  that  they  could  not,  after  the  expiration 
of  that  time,  withhold  from  the  plaintiff  his  proportion  of  the  money 
or  notes  received  for  the  150,000  acres  of  land. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  it  was  incumbent 
on  the  defendant  to  give  notice  to  Eumph  and  the  plaintiff,  or  one 
of  them,  of  the  contract  of  the  15th  of  November,  1794,  within  eight 
months  from  the  date  of  thprt  contract,  and  at  such  time  within  the 
eight  months  that  Eumph  and  the  plaintiff'  might  have  caused  a 
resurvey  to  have  been  made  of  the  150,000  acres  of  land,  within  the 
time  limited  for  making  the  same  by  the  contract,  and  in  order  that 
the  counter-security  might  have  been  given  by  Eompb  and  the  plain- 
tiff, to  indemnify  the  defendant  against  his  liability  to  Morris  and 
Nicholson,  under  the  contract. 

The  Court  are  also  of  opinion,  that  the  notice,  and  the  time  of 
giving  the  same,  are  facts  to  be  decided  by  the  jury  upon  the  evi- 
dence in  the  case. 

•  9.  The  defendant  then  prayed  the  opinion  of  the  Court,  ^^^ - 
and  their  direction  to  the  jury,  that  by  the  contract  of  the  ^^^ 
25th  of  August,  1794,  the  notes  of  Morris  and  Nicholson,  received  by 
the  defendant  for  the  sale  of  the  lands  in  the  declaration  mentioned, 
were  to  remain  in  the  hands  of  the  defendant  as  a  deposit  until  the 
engagements  of  the  defendant,  under  the  contract  of  the  15th  of 
November,  1794,  ceased,  unless  the  plaintiff  and  Col.  Eumph  in  the 
intermediate  time  between  the  15th  of  November,  1794,  and  the  27th 
of  May,  1800,  had  given  or  offered  to  give  counter-security  to  the 
defendant,  to  indemnify  him  against  his  liabilities  under  his  engage- 
ment to  M.  and  N.  on  the  15th  of  November,  1794.  That  during 
the  time  from  the  15th  of  November,  1794,  until  the  27th  of  May, 
1800,  it  was  the  duty  of  the  defendant  to  have  held  these  notes  for 
the  plaintiff',  and  if,  having  so  kept  the  notes,  they  became  of  no 
value,  it  would  be  the  loss  of  the  plaintiff.  That  if  at  any  time 
between  the  15th  of  November,  1794,  and  the  27th  of  May,  1800,  the 
defendant  had  sold  the  notes  for  less  than  their  nominal  value,  or 
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and  that  the  defendant  was  not  compellable  to  deliver  or  to  pay  over 
to  the  plaintiff  the  notes  of  Morris  and  Nicholson  so  received  by  him, 
until  the  plaintiff  gave,  or  offered  to  give  him  coanter-secarity,  to 
indemnity  him  against  his  liability  under  his  engagement  to  Morris 
and  Nicholson.    The  plaintiff  excepted. 

^  *  6.  The  fourth  bill  of  exceptions. — The  plaintiff  further 

tl94  prayed  the  opinion  of  the  Court,  &c.  that  in  consequence  of 
the  agreement  entei*ed  into  between  Morris  and  Nicholson,  and  Hall 
and  Hampton,  dated  the  15th  of  November,  1794,  the  lines  of  division 
by  which  M.  and  N.  should  elect  to  have  the  150,000  acres  of  land 
run,  to  be  divided  from  the  residue  of  the  survey  of  which  they  were 
to  be  a  part,  were  necessary  to  be  run  by  M.  and  N.  or  their  agent, 
or  under  their  direction,  before  the  150,000  acres  were  to  be  resnr- 
veyed  by  Hall  and  Hampton;  and  that  as  the  resurvey  of  the  whole 
904,018  acres  were  to  be  made  within  eight  months  after  the  date  of 
the  contract,  unless  M.  and  N.  or  their  agent,  did  direct  how  the  lines 
of  division  should  be  run,  within  eight  months  after  the  date  of  agree- 
ment, the  engagement  that  the  904,018  acres  should  be  resurve^^ed, 
as  far  as  relates  to  the  150,000  acres,  was  dispensed  with  by  M.  amd 
N.  and  their  right  to  recover  damages  against  Hall  and  Hampton 
for  not  resurveyiog  the  150,000  acres  under  the  contract,  was  by  them, 
M'.  and  N.  lost  and  ceased. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  defendant  and 
Hall  were  bound  by  the  contract  of  the  15th  of  November,  1794,  to 
have  the  whole  904,018  acres  resurveyed;  and  that  it  was  necessai^^ 
to  have  the  150,000  acres  resurveyed  for  the  purpose  of  excluding 
elder  surveys,  and  ascertaining  the  vacant  land;  and  that  it  was 
necessary  to  make  the  resurveys  before  the  line  of  division  could  be 
run  under  the  direction  of  Morris  and  Nicholson.  The  plaintiff  ex- 
cepted. 

7.  The  fffth  bill  of  exceptions. — The  plaintiff'  further  prayed  the 
opinion  of  the  Court,  &c.  that  in  consequence  of  the  covenants  en- 
tered into  by  Hall  and  Hampton,  with  Morris  and  Nicholson,  by  the 
contract  dated  the  15th  of  November,  1794,  the  defendant  had  no 
right  to  withhold  from  the  plaintiff  the  notes  received  for  the  sale 
of  the  150,000  acres  of  land,  any  longer  than  eight  months  after  the 
date  of  that  contract,  unless  they  made  a  resurvey  by  the  expiration 
of  that  time  of  the  150,000  acres,  or  unless  on  such  resurvey  a  defi- 
ciency was  found  in  the  150,000  acres  of  land  sold  on  the  account  of 
the  plaintiff  and  Rumph. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  defendant  had 
a  right  to  withhold  the  notes  until  the  27th  of  May,  1800,  the  said 
engagement  being  an  existing  engagement  until  that  time,  although 
the  resurvey  above  referred  to  was  not  made  within  eight  months 
from  the  date  of  the  contract.    The  plaintiff  excepted. 
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•  8.  The  plaintiff  further  prayed  the  opinion  of  the  Court,  &c.  ^^^ 
That  under  the  contract  of  Hall  and  Hampton,  with  Morris  ^^^ 
and  Nicholson,  on  the  15th  of  November,  1795,  it  was  incumbent  on, 
and  the  duty  of  Hall  and  Hampt-on,  in  virtue  of  the  covenants  en- 
tered into,  to  make  the  resurvey  of  the  904,018  acres  of  land,  within 
eight  months  from  the  date  of  said  contract ;  and  that  it  was  not 
incumbent  on  the  plaintiff  and  liumph,  or  either  of  them,  to  cause 
the  150,000  acres  of  their  land)  included  in  the  sale  to  and  contract 
with  M.  and  N.  to  be  resnrveyed,  unless  notice  was  given  to  the  plain- 
tiff or  Bumph,  or  either  of  them,  of  the  said  contract,  in  time  to  be 
able  to  resurvey  the  same ;  and  that  if  Hall  and  the  defendant  failed 
to  gi?e  such  iK)tice  to  resurvey  the  same  within  eight  months  as 
atipulated,  and  failed  to  make  the  resurvey  of  the  150,000  acres 
within  the  time  stipulated,  that  they  could  not,  after  the  expiration 
of  that  time,  withhold  from  the  plaintiff  his  proportion  of  the  money 
or  notes  received  for  the  150,000  acres  of  land. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  it  was  incumbent 
on  the  defendant  to  give  notice  to  Bumph  and  the  plaintiff,  or  one 
of  them,  of  the  contract  of  the  15th  of  November,  1794,  within  eight 
months  from  the  date  of  thprt  contract,  and  at  such  time  within  the 
€ight  months  that  Bumph  and  the  plaintiff  might  have  caused  a 
lesurvey  to  have  been  made  of  the  150,000  acres  of  land,  within  the 
'  time  limited  for  making  the  same  by  the  contract,  and  in  order  that 
the  eounter-security  might  have  been  given  by  Bumph  and  the  plain- 
tiff, to  indemnify  the  defendant  against  his  liability  to  Morris  and 
I^icholson,  under  the  contract. 

The  Court  are  also  of  opinion,  that  the  notice,  and  the  time  of 
giving  the  same,  are  facts  to  be  decided  by  the  jury  upon  the  evi- 
dence in  the  case. 

•  9.  The  defendant  then  prayed  the  opinion  of  the  Court,  ^^|. 
and  their  direction  to  the  jury,  that  by  the  contract  of  the  "** 
^h  of  August,  1794,  the  notes  of  Morris  and  Nicholson,  received  by 
the  defendant  for  the  sale  of  the  lands  in  the  declaration  mentioned, 
were  to  remain  in  the  hands  of  the  defendant  as  a  deposit  until  the 
engagements  of  the  defendant,  under  the  contract  of  the  15th  of 
November,  1794,  ceased,  unless  the  plaintiff  and  Col.  Bumph  in  the 
intermediate  time  between  the  15th  of  November,  1794,  and  the  27th 
of  May,  1800,  had  given  or  offered  to  give  counter-security  to  the 
defendant,  to  indemnify  him  against  his  liabilities  under  his  engage- 
ment to  M.  and  N.  on  the  15th  of  November,  1794.  That  during 
the  time  from  the  15th  of  November,  1794,  until  the  27th  of  May, 
1800,  it  was  the  duty  of  the  defendant  to  have  held  these  notes  for 
the  plaintiff,  and  if,  having  so  kept  the  notes,  they  became  of  no 
valne,  it  would  be  the  loss  of  the  plaintiff.  That  if  at  any  time 
between  the  15th  of  November,  1794,  and  the  27th  of  May,  1800,  the 
defendant  had  sold  the  notes  for  less  than  their  nominal  value,  or 
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had  appropriated  the  same  to  his  own  use,  and  the  notes  had  at  this 
time  risen  in  valae,  so  as  to  be  worth  what  they  expressed  upon  the 
face  of  them,  with  interest  thereon,  the  plaintiff  would  have  a  right 
to  recover  of  the  defendant  the  present  value  of  the  notes ;  but  that 
if  the  notes  at  this  time,  and  at  the  time  of  bringing  this  action,  are 
and  were  of  no  value,  that  then  the  plaintiff  might  elect  to  affirm 
any  sale  of  them  before  made  by  the  defendant,  if  such  sale  had 
been  made,  and  under  the  count  in  the  declaration  for  money  had 
and  received,  recover  from  the  defendant  the  price  for  which  he  had 
actually  sold  the  notes,  or  the  value  of  the  notes  when  the  defendant 
converted  them  to  his  own  use,  if  he  did  not  convert  them :  But 
that,  in  the  event  of  the  plaintiff's  making  such  election,  it  waa 
incumbent  upon  him  to  prove  to  the  jury  an  actual  sale  of  the  notes 
by  the  defendant,  or  an  actual  conversion  of  them  to  his  own  use, 
^^  and  the  price  lor  which  the  same  sold,  if  they  were  sold,  or 
ooo  «  ijijg  actual  value  of  them  when  they  were  sold  by  the  de- 
fendant, or  converted  to  his  own  use. 

Chase,  (^h.  J.  The  Court  gave  the  direction  to  the  jury  aa 
prayed  by  the  defendant. 

A  juror  was  again  withdrawn  by  consent  of  the  parties,  and  the 
cause  continued  until  this  term,  when  it  again  came  on  for  trial. 

10.  Leave  by  consent  of  the  parties  had  been  given  at  the  last 
term  to  the  plaintiff  and  defendant  to  take  out  commissions  to  sun- 
dry places  for  the  purpose  of  getting  testimony,  with  a  proviso  that 
if  the  commissions  were  not  returned  at  the  present  term,  it  should 
be  no  cause  for  the  continuance  of  the  case  until  the  next  tenn. 
The  plaintiff's  commissions  were  returned  with  testimony;  and  the 
question  was,  whether  the  defendant  was  entitled  to  a  continuance  t 

Chase,  Ch.  J.  The  defendant  has  a  right  to  a  continuance  where 
the  plaintiff  is  about  to  use  testimony  obtained  under  a  com- 
mission returned  at  the  present  term.  See  Norwood  vs.  Owing^y 
ante  29G. 

The  plaintiff  withdrew  his  commissions,  and  the  jury  were  sworn. 

Harper,  The  opinions  given  by  the  (3ourt  in  this  case  at  the  trial 
at  the  la^t  term,  have  reduced  the  case  to  a  narrow  compass,  and  the 
only  questions  for  the  jury  to  decide  are — 

1.  If  the  defendant  did  not  give  the  plaintiff  and  Bumph,  or  one 
of  them,  notice  within  eight  months  to  make  the  resurve.ys,  &c.  then 
the  jury  are  to  find  the  whole  amount  of  the  notes  of  M.  and  X.  at 
the  time  the  defendant  received  them ;  but 

2.  If  the  jury  find  that  the  notice  was  given,  then,  if  the  defend- 
ant has  appropriated  the  notes,  or  any  of  them,  the  jury  are  to  find 
for  the  plaintiff  the  value  of  the  notes  at  the  time  of  such  appro- 
priation. 
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owTi  names  and  referred  to  BmseU  vs.  Baker,  ante,  71 ;  Gilbert  vs.  Lee, 
4  H.  0:  McH.  487;  Hodgmn  vs.  Dexter,  I  Cranch,  345;  1  Sali.  96; 
McDonotigh  vs.  Templeman,  ante,  156;  1  T.  R.  674.  Here  the  deed 
is  signed  "Robert  G.  Harper,  attorney  for  Jacob  Bamph,"  and  the 
conosel  for  the  defendant  say  it  should  be  "  Jacob  Bumph,  by  Bobert 
6.  Harper,  his  attorney."  Where  is  the  difference  T  The  significa- 
tion is  precisely  the  same.  There  is  no  particular  form  necessary. 
In  WiUee  vs.  Back,  2  East,  142,  it  is  signed  "Mathias  Wilks,"  [l.  s.] 
"For  James  Browne,  Mathias  Wilks,"  [l.  s.]  The  Court  said  it  was 
immaterial  whether  the  attorney  put  his  name  first  or  last — that 
there  was  no  particular  form  of  words  to  be  used,  provided  it  was 
done  for  the  principal. 

PitiJmey,  in  reply,  said  that  with  respect  to  the  Proprietary  leases, 
it  has  not  been  shown  that  any  judicial  decision  has  takeu  place  upon 
any  of  them.  It  may  be  that  the  Courts  have  permitted  •  them  i^  _  _ 
to  be  read  for  the  purpose  of  quieting  possessions.  The  Lord  •  "*» 
Proprietary  did  not  grant  as  an  ordinary  individual — His  agents 
were  not  attorneys  particularly  authorized  for  the  special  purpose 
of  leasing  his  manors.  They  had  large  and  extensive  powers.  A 
question,  similar  to  the  one  now  before  the  Court,  was  argned  in 
this  Court  many  years  ago,  and  probably  decided.  The  name  of  the 
case  in  which  the  question  arose  is  not  recollected,  but  if  found  tt 
might  assist  the  Court  in  the  present  question  (a.) 


(o]  The  following  case  is  probably  the  one  alluded  to  by  Mr.  Pinkney. 

Smith's  Leasee  va.  Perry.  General  Court,  October  Term,  1788.  Ejectment' 
for  a  tract  of  land  lying  in  Charles  County,  called  Morris'  Discovery.  Ver- 
dict for  the  defendant,  mibject  to  the  opinion  of  the  Court  on  the  following 
point  eaved:  The  plaiatiS  showed  a  title  in  fee  aimple  in  hisiaelf  to  the  land 
in  question.  The  defendant,  to  prove  the  title  in  the  lands  out  of  the  plain- 
tiff, and  Tested  in  himself  in  fee  simple,  produced  a  deed  dated  the  16tb  of 
August.  1770,  stated  to  be  made  "by  and  between  Joseph  Hanson  Harrison 
of  Charles  County,"  Ac.  "of  the  one  part,  and  Thomas  Perry  of  the  said 
county,"  &c.  "of  the  other  part,"  reciting  that  a  certain  John  Smith,  of  the 
county  aforesaid,  did,  on  the  Ist  day  of  September,  1T67,  execute  a  power  of 
attorney  to  the  said  J.  H.  Harrison,  constituting  and  appointing  the  said 
Harrison  his  true  and  lawful  attorney,  to  sell  and  convey  in  fee  simple,  all 
that  mesBUt^e,  Sk.  and  parcel  of  land,  lying  and  being  in  Durham  Parish, 
in  the  county  aforesaid,  relation  to  the  said  power  of  attorney  being  had, 
may  more  fully  and  at  large  appear;  "  and  that  the  said  Harrison,  for  and 
in  consideration  of  the  sum  of  £42  current  money  to  him  in  band  paid,  did 
in  virtue  of  the  said  power  of  attorney,  give  and  grant.  &c.  unto  the  said 
Perry  and  bis  heirs,  the  land  mentioned  in  the  declaration  in  this  cause. 
This  deed  was  signed,  sealed  and  delivered  by  Harrison,  in  liiti  itv.  n  ii^iiio 
alone;  and  as  "attorney  in  fact  for  Smith,"  was acknowledpi-i I  on  iho  lUtl 
of  August,  1770,  and  on  the  13th  of  December,  1770,  duly  reioided.  ~ 
defendant  also  produced  the  power  of  attorney  executed  on  the  1st  oC  Se 
tomber,  1787,  by  Smith,  constituting  Harrison,  his  attorney  I'oi-  him  iind 
his  name,  and  to  his  use,  to  lease  or  sell  all  that  tract  of  land  called  Morr 
Discovery,  &c.  The  power  of  attorney  was  proved  by  the  two  subscribii 
B  on  the of  June,  1774,  before  two  Justices  ol'  tlie  j)eace  fi 
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The  defendant  then  offered  iu  evidence  to  the  jury  the  circum- 
stance that  no  evidence  in  this  cause  was  offered  to  the  jury  that 
either  M.  and  N.  or  any  other  person  claiming  under  them,  ever 
were,  alter  the  15th  of  November,  1794,  in  the  actual  possession  of 
the  150,000  acres  of  land,  for  the  price  of  which  this  suit  is  brought, 
or  of  any  part  thereof,  or  ever  visited  or  saw  the  same,  or  any  part 
thereof.  And  then  prayed  the  Court  for  their  opinion  and  direction 
to  the  jury,  that  the  deed  from  the  plaintiff  to  John  Hall,  of  the 
10th  of  September,  1794,  is  inoperative  in  point  of  law.  That  the 
contract  of  the  15th  of  November,  1794,  between  the  defendant  and 
Hall  of  the  one  part,  and  M6rris  and  Nicholson  of  the  other  part, 
which  covenants  that  ^'Hall  and  Hampton,  or  either  of  them,  shall 
by  good  and  sufficient  deed  or  deeds  of  conveyance  and  assurance  in 
the  law,  with  general  warranty,  well  and  sufficiently  grant,  convey, 
and  assure  the  said  lands  to  the  said  Morris  and  Nicholson,  and  their 
heirs,"  has  not  been  complied  with  by  the  deed  from  Hall  and  wife 
to  M.  and  N.  for  the  150,000  acres  of  land,  for  the  price  of  which 
this  suit  is  brought.  That  this  liability  created  by  the  contract  of 
the  15th  of  November,  1794,  upon  the  defendant  and  Hall  still 
exists,  and  is  not  done  away  by  the  receipt  of  M.  and  N.  of  the  27th 
of  May,  1800. 

Pinkneyj  for  the  defendant.  There  can  be  no  doubt  of  the  in- 
validity of  the  deed.  It  is  executed  under  a  power  of  attorney  from 
Rumph.  and  is  stated  to  be  executed  by  the  plaintiff,  in  his  own 
name,  for  Rumph,  and  not  in  the  name  of  Rumph,  by  the  plaintiff  as 
his  attorney.  It  is  a  rule  of  law  that  powers  should  be  strictly  pur- 
sued. 

•  Harper.  The  plaintiff'  offers  to  prove  by  the  agreement 
^^^  itself,  and  other  circumstances,  that  it  is  the  original  held 
by  M.  and  N.  and  the  jury,  and  not  the  Court,  are  to  judge  whether  or 
not  it  is  the  original,  given  up  by  M.  and  N. 

Chase,  Ch.  J.  The  Court  are  to  decide  on  the  competency  of  evi- 
dence, and  not  on  the  effect  of  it. 

Harper  J  after  offering  the  evidence  as  hereinbefore  mentioned  by 
way  of  addition  to  the  former  statement  of  facts,  contended  that  the 
deed  was  not  properly  executed  because  in  the  name  of  the  attorney 
and  not  in  the  name  of  the  principal.  He  cited.  White  vs.  Cuylerj 
6  T.  E.  176;  9  Co.  75,  76;  2  Raym.  1418;  WiUcs  vs.  BlacJcj  2  East, 
142;  3  Bac.  Ab.  409;  4  T.  R.  764,  5. 

Rumph  and  the  plaintiff'  by  this  suit  affirm  the  sale  and  would  be 
forever  barred  from  taking  advantage  of  the  defective  conveyance. 
1  Powell,  315;  2  Vernon^  151;  2  Atk,  19,  20;  2  Poicell,  34-36;  2  P 
Wms,  199;  3/6. 190. 

Martin^  (Attorney-General,)  for  the  plaintiff,  said  that  the  leases  of 
the  Proprietary's  reserved  lands  were  made  by  his  agent  in  their 
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own  names  and  referred  to  RusseU  vs.  Baker ,  ante^  71 ;  OiJbert  vs.  Lee^ 
4  H.  dt  MeH.  487;  Hodgson  vs.  Dexter^  1  Cranch^  346;  1  SaUc.  96; 
MeLonough  vs.  Timpleman,  ante,  156 ;  1  T.  i^.  674.  Here  the  deed 
is  signed  <^  Robert  G.  Harper,  attorney  for  Jacob  Bamph,"  and  the 
oonnsel  for  the  defendant  say  it  should  be  ^^  Jaeob  Bumph,  by  Bobert 
6.  Harper,  his  attorney."  Where  is  the  difference  f  The  si^ifica- 
tion  is  precisely  the  same.  There  is  no  particular  form  necessary. 
In  WiOcs  vs.  Baeky  2  Eastj  142,  it  is  signed  "Mathias  Wilks,"  [l.  s.] 
^'For  James  Browne,  Mathias  Wilks,'^  [l.  s.]  The  Court  said  it  was 
immaterial  whether  the  attorney  put  his  name  first  or  last — that 
there  was  no  particular  form  of  words  to  be  used,  provided  it  was 
done  for  the  principal. 

Pinkneffj  in  reply,  said  that  with  respect  to  the  Pit)prietary  leases, 
it  has  not  been  shown  that  any  judicial  decision  has  taken  place  upon 
any  of  them.  It  may  be  that  the  Courts  have  permitted  •  them  .^^^ 
to  be  read  for  the  purpose  of  quieting  possessions.  The  Lord  •  ^'^ 
Proprietary  did  not  grant  as  an  ordinary  individual — His  agents 
were  not  attorneys  particularly  authorized  for  the  special  purpose 
of  leasing  his  manors.  They  had  large  and  extensive  powers.  A 
qnestion,  similar  to  the  one  now  before  the  Court,  was  argued  in 
this  Court  many  years  ago,  and  probably  decided.  The  name  of  the 
ease  in  which  the  question  arose  is  not  recollected,  but  if  found  it 
might  assist  the  Court  in  the  present  question  (a.) 


(a)  The  following  case  is  probably  the  one  alluded  to  by  Mr.  Pinkney. 

Smith^i  Leasee  VB»  Perry.  General  Court,  October  Term,  1788.  Ejectment' 
for  a  tract  of  land  lying  in  Charles  County,  called  Morris^  DiscoTery.  Ver- 
dict for  the  defendant,  subject  to  the  opinion  of  the  Court  on  the  following 
point  saTed:  The  plaintiff  showed  a  title  in  fee  simple  in  himself  to  the  land 
in  question.  The  defendant,  to  prove  the  title  in  the  lands  out  of  the  plain- 
tiff, and  vested  in  himself  in  fee  simple,  produced  a  deed  dated  the  16th  of 
August,  1770,  stated  to  be  made  ^^by  and  between  Joseph  Hanson  Harrison 
of  Charles  County,-'  &c.  ^^of  the  one  part,  and  Thomas  Perry  of  the  said 
county, ''  &c.  '^ of  the  other  part,''  reciting  that  a  certain  John  Smith,  of  the 
county  aforesaid,  did,  on  the  1st  day  of  September,  1767,  execute  a  power  of 
attorney  to  the  said  J.  H.  Harrison,  constituting  and  appointing  the  said 
Harrison  his  true  and  lawful  attorney,  to  sell  and  convey  in  fee  simple,  all 
that  messuage,  &c.  and  parcel  of  land,  lying  and  being  in  Durham  Parish, 
in  the  county  aforesaid,  relation  to  the  said  i)ower  of  attorney  being  had, 
may  more  fully  and  at  large  appear; "  and  that  the  said  Harrison,  for  and 
in  consideration  of  the  sum  of  £42  current  money  to  him  in  hand  paid,  did 
in  virtue  of  the  said  power  of  attorney,  give  and  grant,  &c.  unto  the  said 
Perry  and  his  heirs,  the  land  mentioned  in  the  declaration  in  this  cause. 
This  deed  was  signed,  sealed  and  delivered  by  Harrison,  in  his  own  name 
alone;  and  as  '^attorney  in  fact  for  Smith,"  was  acknowledged  on  the  16th 
of  August,  1770,  and  on  the  12th  of  December,  1770,  duly  recorded.  The 
defendant  also  produced  the  power  of  attorney  executed  on  the  Ist  of  Sep- 
tember, 1767,  by  Smith,  constituting  Harrison,  his  attorney  for  him  and  in 
his  name,  and  to  his  use,  to  lease  or  sell  all  that  tract  of  land  called  Morris' 
Discovery,  &c.  The  power  of  attorney  was  proved  by  the  two  subscribing 
witneaaes  on  the of  June,  1774,  before  two  justices  of  the  peace  for 
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Chase,  Ch.  J.  (Done,  J.  absent.  Sprigg,  J.  concurred.)  Upon 
the  statement  of  facts  which  are  contained  in  the  several  exceptions 
which  have  ah^ady  been  taken  in  this  case  to  the  opinions  of  the 
Court,  and  the  additional  facts  now  stated  by  the  counsel  for  the 
defendant  and  plaintiff  respectively,  the  counsel  for  the  defendant 
have  prayed  the  Court  to  direct  the  jury  in  the  following  manner. 

First. — That  the  deed  from  Robert  Goodloe  Harper  to  John  Hall 
of  the  10th  of  September,  1794,  is  inoperative  in  point  of  law. 

Secondly. — ^That  the  contract  of  the  15th  of  November,  1794,  be- 
tween Wade  Hampton  and  John  Hall,  of  the  one  part,  and  Robert 
Morris  and  John  Nicholson,  of  the  other  part,  which  covenants  that 
Hall  and  Hampton,  or  either  of  them,  shall  by  good  and  sufficient 
deed  or  deeds  of  conveyance  and  assurance  in  the  law,  with  general 
warranty,  well  and  sufficiently  grant,  convey  and  assure,  the  said 
lands  to  Morris  and  Nicholson,  and  their  heirs,  has  not  been  com- 
plied with  by  the  deed  from  John  Hall  and  wife  to  Robert  Morris 
and  John  Nicholson,  for  the  150,000  acres  of  land  for  the  price  of 
which  this  suit  is  brought. 

Thirdly. — That  the  said  liability  created  by  the  said  contract  upon 
Wade  Hampton  and  John  Hall  exists,  and  is  not  done  away  by  the 
receipt  of  Robert  Morris  and  John  Nicholson  of  the  27th  of  May, 
1800. 

The  Court  in  forming  their  opinion  on  the  several  questions  which 
have  been  referred  to  them,  have  adverted  to  and  considered  the 
cases  which  have  been  cited,  and  the  able  and  ingenious  arguments 
which  have  been  urged  by  the  counsel  in  the  discussion  of  these 
questions,  with  that  attention  they  deserve,  •  during  the  short 
Tun  interval  which  could  be  so  appropriated  since  the  rising  of  the 
Court  on  Saturday.  To  make  a  good  and  valid  deed  to  transfer 
lands  in  this  State,  the  deed  must  be  executed  by  the  grantor,  or 
by  his  attorney  emiK)wered  for  that  purpose.  If  it  is  made  by  attor- 
ney, the  authority  derived  from  the  principal  must  be  pursued,  and 
the  deed  must  be  in  the  name  of  the  principal.  The  attorney,  under 
and  by  virtue  of  the  power  to  him,  acc|uires  no  right  to,  or  interest 
in  the  lands,  and  therefore  in  his  own  name  cannot  convey  any. 


Charles  County,  and  recorded  amongst  the  records  of  the  said  county  on 
the  15th  of  June,  1774.  It  was  admitted  that  the  land  mentioned  in  the 
power  of  attorney,  and  in  the  deed,  and  the  laild  in  question,  was  one  and 
the  same.  The  question  submitted  to  the  Court  was,  whether  the  deed  and 
power  of  attorney  constituted  a  good  and  sufficient  conyeyance  in  law,  so 
as  to  vest  the  title  in  the  land,  transferred  by  the  deed  and  power  of  attorney. 
If  the  Court  were  of  opinion  that  they  did,  then  judgment  was  to  be  en- 
tered  for  the  defendant.  But  if  the  Court  should  be  of  a  contrary  opinion^ 
then  there  was  to  be  judgment  for  the  plaintiff  for  possession  and  ooets. 

T.  Stone^  for  the  plaintiff. 

«/.  Hall^  for  the  defendant. 

The  Court.  (Harrison,  Ch.  J.  and  Hanson,  J.)  gave  judgment  for  the 
plaintiff  on  the  point  saved. 
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Combers  Case^  9  Co.  76,  which  is  the  first  case  on  the  sabject,  was 
a  sQirender  of  copyhold  lands,  by  attorneys  empowered  by  the 
tenant  to  make  the  surrender  for  him  and  in  his  name.    The  sur- 
render is  made  of  copyhold  lands,  by  delivering  a  rod,  or  other 
symbol,  to  the  steward  of  the  manor,  without  any  deed  or  other 
writing.    So  livery  of  seisin  is  made  by  deUvery  of  a  twig  or  turf 
on  the  land,  which  is  the  evidence  of  the  transmutation  of  the  pos- 
session frcmi  the  feofier  to  the  feoffee,  and  no  writing  is  required. 
These  cases  are  distinguishable  from  a  lease  or  deed.    Upon  recur- 
riDg  to  the  power  of  attorney  from  Jacob  Eumph  to  Eobert  Goodloe 
Harper,  it  appears  he  was  empowered  to  sell  the  lands,  and  to  con- 
vey them  in  the  name  of  Jacob  liuinph  as  his  attorney.    The  deed 
in  the  granting  part  is  in  the  followmg  words:  ^^Bobert  6.  Harper, 
for  and  as  attorney  of  the  said  Jacob  Rumph,  and  in  pursuance  of 
the  above  mentioned  power  of  attorney,  hath  granted,  released  and 
confirmed,  and  doth  grant,''  &c.  and  the  deed  is  signed  and  sealed 
by  Eobert  G.  Harper,  attorney  for  Jacob  Eumph.    The  question  is, 
whether  this  deed  is  valid  and  operative  to  pass  the  lands  to  John 
Hallf     The  Court  are  of  opinion  it  is  not;  inasmuch  as  the  author- 
ity has  not  been  pursued,  it  being  the  deed  of  the  attorney  and  not 
of  the  principal,  not  being  in  his  name  in  the  granting  part.    This 
case  is  exactly  similar  to  the  case  df  Martha  Frontin  vs.  Smallj  Ray- 
mondy  1418.    In  that  case  she  sets  forth  the  agreement  in  the  decla- 
ration, and  declared  that  she,  for  and-  in  the  name  and  as  attorney 
*  for  James  Frontin,  demised;  and  the  Court,  on  demuixer  to  .y^ ^ 
the  declaration,  determined  that  the  lease  was  void,  because    *  ^^ 
it  was  not  made  in  the  name  of  James  Frontin,  whose  house  it 
was — and  that  the  defendant  was  not  liable  to  pay  the  rent.    In  the 
case  of  WiUcs  and  another  vs.  Back^  2  Easty  142,  the  doctrine  in  Combers 
Case,  (the  second  resolution,)  and  Frontin  vs.  Smallj  is  acceded  to  by 
the  Court,  that  the  attorney  must  execute  the  deed  in  the  name  of  the 
principal,  and  not  in  his  own  name.    In  both  those  cases  the  Court 
decided  that  the  deed  must  be  in  the  name  of  the  principal,  and 
that  if  in  the  name  of  the  attorney  it  is  void.    In  the  case  in  2  Eaaty 
the  only  question  was  as  to  the  signature.    Browne  was  named  as  an 
obligor  in  the  bond,  and  Wilks  was  empowered  to  sign,  seal  and 
deliver  the  bond  for  him.    He  did  sign,  seal,  and  deliver  the  bond  for 
Browne,  but  in  signing,  the  attorney  put  his  own  name  first — Wilks 
for  Browne;  and  the  Court  determined  it  was  the  signature  of  Browne, 
and  the  manner  of  placing  the  names  made  no  difference — which  was 
the  only  question  before  the  Court.    And  Judge  Lawrence  said,  it  was 
not  like  the  case  in  Raymond's  Report^  where  the  attorney  demised 
to  the  defendant  in  her  own  name,  which  she  could  not  do,  for  no 
estate  could  pass  from  her.    As  to  the  laws  of  South  Carolina  govern- 
ing   this  question. — No  doubt  the  laws  of  South  Carolina  must 
govern  the  Court  in  determining  on  the  validity  and  operation 
of  this  deed,  if  they  are  different  from  the  laws  of  this  State;  but  no 


416  HARPER  vs.  HAMPTON.— 1  H.  &  J. 

proof  hafi  been  adduced  to  prove  that  the  laws  of  South  Carolina  wiU 
make  this  a  good  and  valid  deed — and  without  proof,  the  jury  canaot 
find  what  the  law  of  Sonth  Carolina  is.  The  circumstances  stated 
.by  the  plaintiff  are  not  evidence  to  warrant  the  jury  in  finding  what 
the  law  of  South  Carolina  is  in  relation  to  this  subject.  The  ques- 
tion has  arisen  incidentally  in  an  action  for  money  had  and  received^ 
and  the  Court  must  decide  it  according  to  the  laws  of  this  State; 
and  are  of  opinion  it  must  be  considered  as  a  void  and  inoperative 
deed,  according  to  the  laws  of  South  Carolina  as  to  any  question 
arising  on  it  in  this  case.    . 

*  As  to  the  second  question  respecting  the  defendant's 

•  **  liability  under  the  contract  of  the  15th  of  November,  1794. 
The  Court  are  of  opinion,  that  as  the  deed  from  the  plaintiff  to  John 
Hall  is  not  valid  to  pass  the  lands  to  him,  the  defendant  is  responsi- 
ble to  Morris  and  Nicholson  under  the  covenant  in  the  contract  that 
Hall  or  Hampton  should  convey  and  assure  the  land  to  them  by  a 
good  and  sufficient  deed;  and  that  the  receipt  of  the  27th  of  May, 
1800,  endorsed  on  the  contract  only,  exempted  the  defendant  from 
his  responsibility  as  to  any  deficiency  of  land  which  might  have 
appeared  on  the  resurvey ;  the  deposit  being  retained  by  Morris  and 
Nicholson  as  a  compensation  for  such  deficiency.  But  the  Court  are 
also  of  opinion,  that  if  the  jury  Should  find,  that  the  contract  of  the 
15th  of  November,  1794,  with  the  endorsements  thereon,  produced 
and  read  in  evidence,  was  the  original  agreement  between  the 
parties,  and  that  the  same  was  delivered  up  by  Morris  and  Nicholson 
to  the  defendant,  at  the  time  of  giving  the  receipt,  or  if  the  joiy 
i^hould  find  that  there  were  two  or  more  parts  of  the  agreem^it 
executed  by  the  parties  at  the  time,  and  the  Court  are  of  opinion 
that  the  agreement  itself  affords  prima  fcicie  evidence  that  there 
were  more  than  one,  there  being  stipulations  contained  in  it  to  be 
performed  by  each  party,  and  that  the  one  now  produced  was  the 
part  delivered  to  Morris  and  Nicholson,  that  in  such  case  the  defend- 
ant >was  discharged  from  all  liability  under  the  contract  from  the 
time  the  same  wa«  delivered  up. 

The  Chief  Judge  observed,  that  as  to  the  case  of  Hodgson  vs. 
DexUr^  the  Court  suppose  it  was  decided  upon  the  principle,  that 
whenever  an  agent  for  the  government  enters  into  a  contract  for 
the  government,  he  is  not  answerable  in  his  own  name,  unless  it  is 
stipulated  in  the  contract  that  he  shall  be  personally  Uable.  In  the 
case  of  M^Bofuyngh  vs.  Templenian,  the  opinion  of  this  Court  was 
given  on  this  ground;  that  Templeman,  being  an  agent  for  a  private 
company,  unless  he  had  a  power  of  attorney  to  authorize  his  acts, 
he  wa«  personally  liable.    The  Court  made  a  distinction  ♦  be- 

•  *  *•   tweeu  public  and  private  agents.    The  plaintiff  excepted. 

Martin,  (Attorney-General,)  suggested  that  the  Court  had  taken 
no  notice  of  the  Proprietary  leases. 
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Chase,  Gh.  J.  said,  there  had  never  been  any  decision  apon  the 
Proprietary  leases,  that  he  knew  of;  and  until  the  question  came 
before  the  Court  upon  any  of  those  leases,  they  would  give  no 
opinion  on  them. 

12.  The  seventh  bill  of  exceptions.  The  plaintiff  then  prayed  the 
Conrt  for  their  opinion  and  direction  to  the  jury,  that  if  the  jufy 
are  of  opinion  from  the  evidence,  in  the  cause,  that  Morris  and 
Nicholson,  and  those  claiming  under  them,  have  been  satisfied  with 
and  never  objected  to  th^  validity  and  operation  of  the  deed  from 
the  plaintiff,  as  attorney  of  Bumph,  to  Hall,  or  to  the  deed  from 
Hall  and  wife  to  Morris  and  Nicholson ;.  and  that  neither  the  plain- 
tiff nor  Bumph  have,  at  any  time  since  the  execution  thereof,  ever 
set  up  any  claim  to  the  lands,  or  any  part  thereby  conveyed;  and 
that  no  demand  or  claim  has  been  made  on  the  defendant,  under 
his  contract  of  the  15th  of  November,  1794,  that  then  the  deiendant 
cannot  avail  himself  of  any  objection  to  the  validity  of  the  deeds, 
set  up  by  himself  during  the  trial  of  the  cause,  to  prevent  payment 
over  of  the  money  by  him  received  to  the  plaintiff,  unless  he  gave 
notice  to  the  plaintiff  or  Bumph,  before  the  institution  of  this  suit, 
that  the  said  deeds  were  invalid  and  inoperative  in  law. 

•  Chase,  Ch.  J.  The  Court  refuse  to  direct  the  jury  agreea-  ,y  ^  q 
bly  to  the  prayer  of  the  plaintiff.    The  plaintiff'  excepted.  •  13 

13.  The  eighth  bill  of  exceptions.  The  plaintiff,  in  addition  to 
the  preceding  statements,  also  gave  in  evidence  to  the  jury,  that 
at  the  time  when  the  contract  between  Morris  and  Nicholson,  and 
Hall  and  the  defendant,  was  executed  in  Philadelphia,  the  plaintiff' 
was  resident  in  Charleston,  South  Carolina,  and  continued  there 
until  long  after  the  tenth  day  from  the  date  of  that  contract;  and 
that  Bumph  was  also  at  that  time  living  and  residing  at  Orange- 
burgh,  and  that  Orangeburgh  is  720  miles  from  the  City  of  Philadel- 
phia; and  that  Charleston  is  distant  from  Philadelphia  763  miles; 
and  that  the  defendant  remained  in  Philadelphia  until  the  27th  of 
November,  1794.  That  Hall  was  also  residing  in  Philadelphia  at  the 
time  when  the  said  articles  of  agreement  were  entered  into,  and  on 
the  said  27th  of  November,  1794.  That  Morris  and  Nicholson  were 
at  the  City  of  Philadelphia  at  the  time  when  the  said  contract  was 
tntered  into,  and  remained  there  until  the  expiration  of  ten  days 
and  upwards. 

The  defendant  then  offered  evidence  to  the  jury,  that  the  plaintiff 
on  the  20th  of  August,  1794,  for  some  time  before,  and  for  some 
years  next  after,  was  a  lawyer  by  profession,  and  a  practitioner  in 
the  Courts  of  the  State  of  South  Carolina. 

The  plaintiff  then  prayed  the  opinion  of  the  Court,  and  their 

direction  to  the  jury,  that  supposing  the  covenant  entered  into  by 

the  defendant  and  Hall^  on  the  15th  of  November,  1794,  in  these 

words:  '^that  for  the  consideration  hereinafter  covenanted  to  be 

27  1  H.  &  J. 
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paid  to  the  said  Wade  Hampton  and  John  Hal],  by  the  said  Robert 
Morris  and  John  Nicholson,  they  the  said  Wade  Hampton  and  John 
Hall,  for  themselves,  their  heirs,  executors  and  administrators,  do 
covenant,  promise  and  agree,  to  and  with  the  said  Robert  Morris 
and  John  Nicholson,  their  heirs .  and  assigns,  that  they  the  said 
Wade  Hampton  and  John  Hall,  or  either  of  them,  shall  and  will, 
^  within  ten  days  days  from  and  after  the  date  hereof,  •  by 
•  *'*  good  and  sufficient  deed  or  deeds  of  conveyance  and  assur- 
ance in  the  law,  with  general  warranty,  well  and  sufficiently  grant, 
convey,  and  assure  unto,  and  to  the  only  proi>er  use  and  behoof  of 
them,  the  said  Robert  Morris  and  John  Nicholson,  their  heirs  and 
assigns,  as  they,  or  their  counsel  learned  in  the  law,  shall  reasonably 
devise,  advise  or  require,  904,018  acres  of  land,  situate  in  the  dis- 
tricts of  Orangeburgh,  Camden,  Cheraw  and  Washington,  in  the 
said  State  of  South  Carolina,  together  with  the  appurtenances,  free 
and  clear  of  all  incumbrances  whatsoever,"  to  be  in  force  and  out- 
standing, and  to  bind  the  defendant  for  the  making,  within  ten  days^ 
a  good  title  for  the  150,000  acres  of  land,  to  Morris  and  Nicholson — 
Yet  the  same  cannot  be  set  up  in  bar  to  the  plaintiff's  claim  in  this 
case,  unless  within  ten  days  after  ehteiing  into  that  covenant,  notice 
thereof  was  given  to  the  plaintiff  or  Rumph,  so  that  one  of  them 
might  be  enabled  to  convey  and  perfect,  w.thin  ten  days,  the  title  of 
the  lands  so  sold,  in  Morris  and  Nicholson,  and  thereby  to  prevent 
a  breach  of  the  said  covenant. 

•y  1 R  Chase,  Ch.  J.  The  Court  are  of  opinion  that  it  was  neoes- 
*''^  sary  that  the  defendant,  or  Hall,  or  Morris  and  Nicholson, 
should  have  given  notice  to  the  plaintiff,  or  Jacob  Rumph,  of  the 
covenant  contained  in  the  contract  of  the  12th  of  November,  1794, 
within  ten  days  from  the  execution  thereof;  and  the  Court  are  also 
of  opinion,  that  the  iacts  stated  in  this  case  are  competent  and  suffi- 
cient evidence  for  the  Jury  to  presume  and  find,  that  the  plaintiff  in 
this  cause  had  notice,  within  ten  da^^s  from  the  execution  of  that 
contract,  of  the  covenant  specified  therein,  and  herein  referred  to. 

Martin^  (Attorney -General,)  observed,  that  none  but  an  angel  on  the 
wings  of  the  wind  could  give  notice  in  ten  days  at  such  a  distance. 

Chase,  Ch.  J.  informed  the  attorney-general,  that  he  had  a  right 
to  take  an  exception  to  the  opinion  of  the  Court,  but  that  be  had  no 
right  to  make  any  observations  which  tended  to  reflect  on  the 
Court,  or  to  induce  bystanders  to  believe  the  Court  had  been  guilty 
of  an  absurdity.  That  Mr.  Attorney  had  been  too  much  in  the 
habit  of  such  conduct,  and  he  was,  so  far  as  related  to  himself,  de- 
termined to  submit  to  it  no  longer;  that  as  long  as  he  held  a  seat  on 
the  Bench,  (and  he  did  not  know  how  long  that  might  be,)  he  was 
resolved  to  have  a  proper  respect  paid  to  the  Court.    He  could  not 
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ooDceire  what  the  distance  of  South  Carolina  from  Philadelphia  had 
to  do  with  the  opinion  of  the  Court. 

•  Harper,  We  wish  to  precede  the  prayer,  upon  which  the  ,y  *  ^ 
opinion  of  the  Court  has  just  been  given,  with  a  few  addi-  •  *" 
tional  facte.  He  then  stated  the  facts  as  they  appear  pieceding  the 
prayer  last  made. 

Chase,  Ch.  J.  confessed  that  he  had  been  under  a  mistake;  that  in 
forming  his  opinion  he  had  supposed  the  plaintiff  was  in  Philadelphia 
when  the  contract  was  entered  into.  This  will  give  a  different 
eomplexion  to  the  case — and  the  Court  withdraw  the  opinion  just 
pven. 

The  Court  wish  to  hear  counsel  upon  the  point  of  notice;  whether 
the  plaintiff,  having  placed  himself  out  of  the  reach  of  notice,  he 
was  entitled  to  itf  And  whether  it  was  necessary  at  all  for  the  de- 
fendant to  cause  the  plaintiff  to  have  notice  of  the  covenant,  as  the 
defective  deed  upon  which  the  covenant  was  entered  into  had  been 
delivered  by  the  plaintifTf 

•Chase,  Ch.  J.  The  opinion  of  the  Court  was  given  before  ,y*  ^^ 
on  the  supposition  that  it  was  incumbent  on  the  defendant  to  .  * -^^ 
ipve  notice  of  the  guaranties  by  him  entered  into,  before  he  could 
daim  counter-indemnity  from  the  plaintiff.  I  had  supposed  that  the 
plaintiff  was  in  Philadelphia  at  the  time  the  contract  was  entered 
into  between  Hall  and  the  defendant  with  Morris  and  Nicholson ;  in 
this  I  was  mistaken. 

The  question  now  is,  whether  the  defendant  was  bound  to  give  the 
plaintiff  notice  in  ten  days  to  avail  himself  of  the  counter-indemnity 
and  security  which  the  plaintiff*  had  engaged  to  give  by  his  contract 
with  the  defendant. 

The  defendant  supposed  the  deed  from  the  plaintiff'  to  Hall,  and 
which  was  delivered  over  to  Morris  and  Nir.holson,  was  a  good  and 
effectual  deed ;  in  that  he  was  mistaken.  The  contract  between  the 
plaintiff  and  •  the  defendant  was  predicated  u^Kin  the  idea  of  ,y  ^  ^ 
a  good  and  valid  deed ;  so  was  the  contnict  with  Morris  and  ^ '^ 
Nicholson ;  and  the  defendant  acted  as  a  friend,  and  gratuitously, 
and  in  the  same  manner  as  he  acted  for  himself  in  the  sale  of 
his  own  lands.  He  was  empowered  to  enter  into  contracts  to  assure 
the  land.  The  deed  given  to  Morris  and  Nicholson  to  convey  the 
land,  not  being  a  good  and  valid  conveyance,  if  the  ('ourt  were  to 
decide  that  under  this  part  of  the  contract  the  defendant  Wius  bound 
to  give  notice  which  was  impossible,  the  defendant  would  be  stripped 
of  the  advantage  of  the  engagement  entered  into  by  the  plaintiff  to 
counter-secure  and  indemnify  him.  The  plaintiff'  might  have  given 
these  counter-securities  and  indemnities  before  the  contract  between 
the  defendant  and  Morris  and  Nicholson  was  entered  into.    If  the 


420  MAETm  V8.  THE  STATE.— 1  H.  &  J. 

Court  were  to  say  the  notice  was  necessary  to  be  given  within  ten 
days,  it  would  preclude  the  defendant  from  the  benefit  of  claiming 
his  counter-security  and  indemnity.  The  Court  therefore  refused  to 
give  the  direction  as  prayed.    The  plaintiff  excepted. 

14.  The  ninth  bill  of  exceptions.  The  plaintiff,  in  addition,  &c 
also  offered  in  evidence  to  the  jury,  that  during  the  trial  of  this 
cause,  to  wit,  on  this  21st  of  May,  1805,  he  tendered  to  the  defendant 
a  bond  of  indemnity,  bearing  date  the  21st  of  May,  1805,  with 
Charles  Carroll,  of  CarroUton,  Esquire,  security,  in  the  penalty  of 
$25,000,  [which  was  not  objected  to  as  t6  form,]  and  that  the  bond 
was  then  refused  by  the  defendant.  He  further  offered  in  evidence, 
that  Charles  Carroll,  of  CarroUton,  the  obligor  in  the  said  bond  men- 
tioned, is  sufficient  and  able  to  pay  the  said  sum  of  $25,000;  and 
then  prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jury, 
that  if  they  believe  the  facts  so  offered  in  evidence,  then  the  said 
tender  and  refusal  of  said  bond  does  operate  to  prevent  the  defend- 
ant in  this  action  from  protecting  himself  from  the  plaintiff's  de- 
mand by  the  covenant  for  conveyance  and  assurance  contained  in 
the  indenture  of  the  15th  of  November,  1794. 

*  Chase,  Ch.  J.  The  Court  are  of  opinion,  and  so  direct 
• '•*  the  jury,  that  the  tender  of  the  bond  to  the  defendant  in  the 
manner  stated,  and  the  refusal  of  it  by  the  defendant,  ought  not  in 
any  manner  to  influence  or  affect  the  decision  of  this  ca^e,  nor  the 
'  verdict  of  the  jury  thereon.  The  plaintiff  excepted.  Verdict  and 
judgment  for  the  defendant. 

The  plaintiff  appealed  to  the  Court  of  Appeals ;  and  the  case  was 
argued  in  that  Court  at  June  Term,  1808,  by  Martin  and  Key^  for 
the  appellant,  and  the  appellant  in  proper  person ;  and  by  Johnson^ 
(Attorney-General,)  and  Magruder^  for  the  appellee,  before  Tiloh- 
MAN,  Nicholson  and  Gantt,  JJ.  It  was  continued  under  curia  ad 
vulL  and  in  consequence  of  the  death  of  Judge  Tilghman,  until 
December  Term,  1809,  when  the  appellant  dismissed  his  appeal. 


COUET  OF  APPEALS,  JUNE  TEEM,  1805. 
Mabtin  v8.  The  State.    Claypole  vh,  Martin. 

An  attachment  of  contempt  against  a  juror  for  non-attendance,  is  not  an 
action  for  which  the  attorney-general  can  receive  a  fee  for  appearing  on 
behalf  of  the  State. 

Where  an  indictment  is  found  on  a  presentment  in  a  criminal  case,  and  the 
party  presented  and  indicted  submits  the  case  to  the  Court,  the  attorney- 
general  is  not  entitled  to  a  fee  of  200  lbs.  of  tobacco  or  255. 

The  first  of  these  cases  was  a  writ  of  error  to  the  General  Court* 
It  was  for  the  removal  of  a  judgment  rendered  in  that  Conrt^  on  an 
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•  11.  The  sixth  bill  of  exceptions.   The  plaintiff,  in  addition   g^^^ 
to  the  statement  contained  in  the  several  bills  of  exceptions   ^^  • 
herein  before  set  forth  (a)  offered  evidence  to  the  jury  to  prove,  that 
the  deed  from  him  to  John  Hall,  of  the  10th  of  September,  1794,  and 
delivered  to  the  defendant  as  an  escrow,  was  by  the'  defendant 
delivered  to  Hall,  who  accepted  the  same,  and  •  that  the  lands 
contained  in  that  deed  were  by  the  defendant    sold   to   Morris 
and  Nicholson,  and  were  afterwards,  on  the  17th  of  November,  1794^ 
by  deed  conveyed,  in  pursuance  of  the  sale,  to  M.  and  N.  by  the 
deed  of  the  17th  of  November,  1794,  before  set  Ibrth.    That  the 
deed  so  made  by  Hall,  was  accepted  by  M.  and  N.  as  a  good  and 
valid  assurance  and  conveyance  of  the  lands.    And  further,  that . 
since  that  period  M.  and  N.  have  conveyed  these  lands  to  third  per- 
sons ;  and  that  it  does  not  appear  from  the  evidence  in  the  case  that 
any  person  claiming  under  or  through  the  deed  of  the  10th  of  Sep- 
tember, 1794,  has  eyer  at  any  time  objected  to  the  operation  and 
validity  of  that  deed,  except  the  defendant,  the  agent,  who  sold  the 
lands,  and  received  the  consideration,  and  who  now  objects  to  the 
title  conveyed  by  that  deed.    The  plaintiff  further  offered  in  evi- 
dence, that  on  the  27th  day  of  May,  1800,  the  contract  of  the  15th 
of  November,  1794,  between  the  defendant  and  Hall  on  the  one  part 
and  M.  and  N.  on  the  other,  was  delivered  up  to  the  defendant  and 
Hall,  or  one  of  them,  and  was  thereby  cancelled;  to  prove  which, 
the  plaintiff  offered  evidence  that  the  said  contract  is  now  in  the 
possession  of  the  defendant,  and  is  here  produced  in  Court  by  him^ 
and  was  in  his  i>ossession  on  the  1st  of  March,  1803,  when  he  pro- 
duced it  to  the  plaintiff,  dnd  procured  it  to  be  admitted  by  him  in 
and  by  the  paper  of  admissions  herein  before  set  forth.    The  plain- 
tiff also  offered  in  evidence  the  agreement  of  the  15th  of  November, 
1794,  and  the  receipt  of  •  M.  and  N.  endorsed  thereon,  bear-   ^^^ 
ing  date  the  27th  of  May,  1800,  signed  in  the  hand-writing  of  "*^ 
M.  and  N.  and   also  the  other  indorsements  on  that  agreement; 
and  the  circumstance  that  no  evidence  has  been  offered  by  the  de- 
fendant to  show  that  two  parts  of  the  contract  of  the  15th  of  No- 
vember, 1794,  was  executed,  or  that  any  other  agreement  of  the 
same  tenor  and  date  therewith  now  exists;  and  also  the  circumstance  , 
that  no  evidence  has  been  offered  to  the  jury  that  M.  and  N.  or 
either  of  them,  or  any  person  or  persons  claiming  under  them,  have 
at  any  time,  since  the  date  of  the  receipt,  set  up  any  claim  against 
the  defendant,  or  Hall,  or  any  other  person  or  persons,  founded  on 
the  contract  of  the  15th  of  November,  1794;  and  also  offered  in  evi^ 
dence,  for  the  purpose  aforesaid,  the  deed  from  Hall  and  wife  to  M. 
and  N.  herein  before  set  forth.  • 


(a)  The  testimony  and  opinions  of  the  Court,  as  stated  in  the  several  bills 
of  exceptions  herein  before  set  forth,  were  read  to  the  jury,  and  bills  of 
exceptions  again  taken.  The  defendant's  counsel  having  made  the  prayer 
hereinafter  mentioned,  the  plaintiff  offered  the  further  evidence  here  stated. 
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remarkably  redundant,  and  remarkably  deficient.  He  had  resorted 
to  authorities  without  number  to  support  principally  what  nobody 
denied,  and  abandoned  the  field  of  fair  argument. 
^  -  ^  *  He  acquits  the  Attorney-General  of  all  criminal  motives- 
•'*■■'  No  man  is  better  acquainted  with  his  generosity  and  utter 
negligence  in  pecuniary  concerns.  No  doubt  he  received  the  fee 
under  an  entire  conviction  that  he  had  a  right  to  it.  The  honor 
of  the  Attorney-General  is  not  in  question.  He  must  stand 
upon  a  legal  bottom — Upon  the  last  only  we  are  at  issue.  The  sole 
question  before  the  Court,  is  what  is  the  true  construction  of  the 
Act  of  1715  with  reference  to  the  fees  in  the  General  Court  ? 
^  ^  *  The  Court  of  Appeals  affirmed  the  judgments  of  the 
•  ^•'   General  Court  in  both  the  cases. 


COURT  OF  APPEALS,  JUNE  TERM,  1805.  • 
ScRiVENEB's  Adm'r  t?«.  Scbiveneb's  Ex'rs. 

When  an  administrator  has  failed  to  return  in  his  inventory  a  part  of  the 
personal  estate  of  his  intestate,  limitations  cannot  be  set  up  as  a  defence 
to  a  bill  by  a  personal  representative  of  the  intestate  against  the  execu- 
tor of  the  administrator. 

General  exceptions  to  the  auditor  ^s  report  ought  not  to  be  made.  Every 
exception  ought  to  point  out  a  particular  error. 

Appeal  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
appellant's  bill  of  complaint.  The  bill  liled  on  the  28th  of  March, 
1799,  charges  that  Mary  Scrivener,  mother  of  William  Scrivener, 
the  complainant's  intestate,  obtained  letters  of  administration  on  the 
estate  of  John  Scrivener,  the  father  of  the  said  William,  and  paid 
the  said  William  sundry  speciiie  articles  of  stock,  &c.  and  two  negro 
'women,  to  wit,  Grace  and  Hagar,  which  Hagar  afterwards  had  issue 
f^MM  a  daughter  called  Meriah,  both  now  alive.  That  the  •  said 
744:  William  was  entitled  to  a  distributive  part  of  the  personal 
estate  of  his  deceased  brother,  liichard  Scrivener,  and  that  in  satis- 
faction  of  said  distributory  portion,  some  stock,  and  a  negro  man 
called  Tim,  was  delivered  to  him.  That  the  said  Mary  Scrivener,  in 
her  life-time,  after  the  delivery  of  negro  Grace  to  the  said  William, 
sold  the  said  negro  woman  Grace,  and  received  the  purchase  money, 
and  has  never  accounted  for  the  same  to  the  said  William.  That 
the  said  Mary  died  intestate  in  the  year  1772,  and  that  Francis 
Scrivener,  brother  of  the  said  William,  administered  on  her  estate, 
and  afterwards  paid  two  negroes  to  the  said  William  in  part  of  his 
share  of  his  mother's  personal  estate,  but  kept  and  detained  the  rest 
of  the  personal  estate  to  which  the  said  William  was  by  law  entitled. 
That  the  said  William  is  lately  dead,  leaving  several  poor  relations, 
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to  whom  their  legal  proportion  of  his  estate  is  an  object  of  conse- 
qoence;  that  he  was  for  thirty  years  last  past  in  a  state  of  such 
imbecility  of  mind  as  to  be  utterly  incapable  of  doing  or  transacting 
any  business,  or  of  making  any  contract  or  disposition  of  property. 
That  Francis  Scrivener  is  lately  dead,  having  made  his  will  and 
thereby  appointed  the  defendants  his  executors,  who  have  proved 
the  will,  and  obtained  letters  te8tamentar3%    That  the  said  Francis 
took  into  his  possession  the  whole  negroes  and  ];)ersonal  property  of 
^^  said  William  some  time  in  1772,  and  has  used,  worked,  and 
enjoyed  the  same  to  his  own  exclusive  m^e  and  benefit,  until  his 
death,  and  by  the  defendants  since  that  period  to  the  present  time; 
and  neither  the  said  Francis  in  his  life-time,  nor  the  defendants  since 
his  death,  have  accounted  for  or  paid  over  to  the  said  William  or  the 
«aid  complainant,  any  thing  or  satisfaction  therefor.    That  the  said 
Franeis,  taking  advantage  of  his  brother's  weakness  and  imbecility 
of  mind,  kept  him  in  an  out -house,  clothed,  fed,  and  worked  him  as 
a  negro,  and  with  his  negroes,  and  received  from  his  labor,  through 
a  period  of  many  years,  great  pecuniary  benefit  and  emolument,  far 
exceeding  the  value  of  his  food  and  clothes.    That  *  the  said  ^       • 
Francis,  to  cover  his  improper  and  fraudulent  conduct,  drew    •'*^ 
np  a  will,  in  which  he  devised  to  himself  all  the  estate  of  the  said 
WilUam,  and  then  caused  the  said  William  to  sign  the  same,  thereby 
intending  to  secure  to  himself  his  estate  and  exemption  from  any 
account  as  to  its  value — But  that  the  said  William,  at  the  time  of 
signing  the  said  instrument  or  will,  was,  by  reason  of  mental  weak- 
ness and  imbecility,  foolish,  childish,  and  incapable  of  making  or 
understanding  one.    That  the  said  instrument,  purporting  to  be  the 
will  of  the  said  William,  on  the  decease  of  the  said  Francis,  came  to 
the  hands  of  the  defendants,  who  with  great  honesty  and  fairness, 
knowing  the  circumstances  of  their  personal  knowledge,  and  calling 
on  the  witness,  who  refused  to  prove  it,  permitted  letters  of  adminis- 
tration in  the  usual  form  of  intestacy  to  be  granted  to  the  com- 
plainant.   That  he  the  complainant  has  called  on  the  defendants, 
the  executors  of  the  said  Francis,  to  account  with  him  for  the  use, 
profits  and  enjoyment,  of  the  said  William's  estate,  whilst  in  posses- 
sion of  their  testator,  and  whilst  in  their  possession  since  his  death, 
and  to  pay  the  same  over,  which  reasonable  request  the  defendants 
have  refused  to  comply  with.    Prayer  for  an  account,  &c. 

The  answers  of  the  defendants  admit  the  said  Mary  obtained 
letters  of  administration  on  the  estate  of  her  deceased  husband 
John,  and  that  the  said  William  was  entitled  to  a  distributive  share, 
irhich  the  said  Mary  did  actually  pay  to  the  said  Williain  on  the 
L4th  June,  1763,  as  by  his  receipt  produced  in  full  ibr  his  share  of 
his  father's  estate.  They  have  heard  that  the  said  William  obtained 
i  negro  man  named  Tim,  as  his  proportion  of  his  brother  Richard's 
estate,  but  that  the  said  negro  has  been  dead  20  or  30  years  past. 
rhey  do  not  know  or  admit  t^at  he  ever  was  in  the  possession  of 
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the  said  Francis.  They  do  not  know  that  negro  Grace  was,  after - 
she  was  given  to  the  said  William,  sold  by  the  said  Mary,  or  that 
she  received  the  money  arising  from  the  sale;  but  they  admit,  that 
>y /•  A  ^^  *^®  death  of  the  said  Mary  the  *  said  William  was  entitled 
• '*''  to  a  proportion  of  her  estate.  That  the  said  Mary  has  been 
dead  upwards  of  18  or  20  years  past,  and  that  on  her  death  the  said 
Francis  obtained  letters  of  administration  on  her  estate,  and  did,  as 
the  defendants  beUeve,  pay  and  satisfy  the  said  William  for  his  pro- 
portion of  the  said  estate,  as  will  appear  by  a  receipt  given  by  him 
on  the  1st  of  January,  1775,  to  the  said  Francis  the  administrator^ 
They  admit  that  the  said  negro  James,  (mentioned  in  the  last 
receipt,)  and  Hagar,  lived  with  and  worked  for  the  said  Francis 
until  his  death,  which  happened  in  1797;  and  they  admit  the  said 
William  also  lived  with  and  vi^as  supported  by  the  said  Francis  until 
his  death,  which  happened  in  1795  or  thereabouts.  That  since  the 
death  of  the  said  William  and  Francis,  the  said  negro  Hagar  has 
been  permitted  to  go  at  large  by  the  complainant.  That  the  said 
two  negroes  are  about  60  years  of  age,  and  of  course  rather  an 
expense  than' profit.  That  they  were  not  included  by  the  defend* 
ants  in  the  inventory  returned  by  them  of  the  estate  of  the  said 
Francis,  nor  do  they  claim  them  as  such.  They  admit  that  the  said 
William  was  a  man  of  weak  mind,  and  incapable  of  managing  for 
himself,  and  that  he  lived  with  and  was  under  the  care  of  his  brother 
Francis;  but  they  deny  that  the  said  Francis  made  a  profit  by  his 
labor,  or  treated  him  as  a  negro,  or  worked  him  as  such;  but  that  he 
lived  with  the  said  Francis  a$  one  of  the  family,  and  amused  him- 
self in  any  mode  he  thought  proper;  that  in  the  latter  part  of  his 
hfe,  and  at  his  request,  the  said  Francis  had  a.  house  furnished  for 
him  that  he  might  live  by  himself,  and  that  a  negro  boy,  belonging 
to  the  said  Francis,  was  constantly  employed  to  wait  on  him,  and 
that  he  eat  in  the  tkmily  of  the  said  Francis.  That  the  labor  of  the 
slaves  of  the  said  William  was  not  equal  to  the  expense  of  main- 
taining him.  They  admit  that  the  said  negro  Hagar  had  a  daughter 
named  Meriah,  and  that  she  is  now  about  30  years  of  age.  That 
the  said  William,  at  the  time  when  he  was  capable  of  managing  for 
himself,  exchanged  the  said  Meriah,  when  she  was  young,  with  the 
^  -  ^  said  Francis,  •  for  a  horse,  and  the  said  Francis,  afterwards, 
•  ^  •  (25  years  ago,)  held  and  claimed  her.  That  Meriah  has,  on 
the  distribution  of  the  said  Francis'  estate,  been  given  to  Polly  his 
daughter.  They  do  not  know  that  the  said  William  was  ever  entitled 
to  negro  Sail,  as  stated  in  the  bill,  or  that  she  ever  belonged  to  tlie 
said  Bichard  Scrivener.  That  she  was  always  held  as  the  property 
of  the  said  Francis.  From  the  length  of  time  in  which  the  different 
events  stated  in  the  answer  took  place,  the  defendants  pray  the  aid 
of  the  Act  of  Limitations,  and  plead  the  same  in  bar  to  the  complain- 
ant's bill,  and  of  the  relief  prayed,  &c. 
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The  parties  agreed  that  the  auditor  should  state  an  account 
lietween  them^  and  return  the  same  to  the  Court  of  Chancery,  there 
to  be  Uable  and  subject  to  every  exception,  which  could  be  made 
against  a  decree  to  account,  by  either  party,  within  30  days  alter 
the  return.    The  auditor  accordingly  stated  sundry  accounts,  and 
made  report  thereon  to  the  Court  of  Chancery — and  the  complain- 
ant's counsel  excepted  to  the  auditor's  report  and  accounts, /^because 
the  accounts  No.  4,  &c.  against  the  weight  of  evidence,  state  balances 
in  favor  of  the  defendants,  when  according  to  the  evidence  the 
balances  ought  to  be  in  favor  of  the  complainant."    And  the  defend- 
ants' counsel  also  excepted  to  the  said  report  and  accounts, "  because 
the  accounts  No.  4,  &c.  against  the  weight  of  evidence,  state  a 
balance  due  to  the  complainant,  when  the  balance,  according  to  the 
evidence,  should  be  in  favor  of  the  defendants."    There  had  been 
much  evidence  taken  under  a  commission,  and  also  by  the  auditor^ 
The  case  was  argued  before  the  Chancellor  on  the  exceptions  of  each 
party  to  the  auditor's  report. 

Hanson,  C.  (21st  of  March,  1803.)  The  auditor  had  stated  an 
account  without  any  order  of  the  Chancellor,  but  merely  on  the  agree- 
ment of  the  parties,  reserving  the  equity,  &c.  And  the  exceptions 
are  only  general,  viz.  that  the  auditor  has  stated  against  the  evi- 
dence; such  exceptions,  the  Chancellor  *  conceives,  ought  p^^^ 
never  to  be  filed;  every  exception,  in  his  opinion,  ought  to  '^^ 
point  out  a  particular  error  or  errors,  and  general  exceptions  only 
transfer  in  efiect  the  examination  of  the  papers  from  the  auditor  to 
the  Chancellor.    He  has  however  examined  the  papers. 

He  wishes  it  impressed  on  the  minds  of  the  gentlemen  of  the  bar, 
that  this  Court  neither  decides  on  titles  to  property,  nor  determines 
important  litigated  points  of  law. 

The  complainant  grounds  his  application  chiefly  on  the  point,  that 
certain  property  of  Mary  Scrivener  was  not  returned  in  the  inventory 
by  John  Scrivener,  and  it  seems  that  John  Scrivener  claimed  it  as 
his  own  property.  Is  the  Chancellor  now  on  depositions  to  ascertain 
in  which  of  them  was  the  right  of  property?  A  great  number  of 
fears  have  elapsed  since  the  death  of  the  said  Mary;  and  no  proper 
legal  steps  seems  to  have  been  taken  on  account  of  the  supi>osed 
Mnission  in  the  inventory.  In  short,  the  Chancellor  will  not  under- 
liake  to  decide  with  respect  to  the  right  of  the  said  property. 

As  to  the  exceptions,  the  Chancellor  can  only  say,  it  appears  to 
iim  that  none  of  the  auditor's  statements  is  right,  except  merely  his 
calculations,  which  are  seldom  (if  ever)  wrong.  The  Chancellor 
woald  state  the  account  himself,  if  it  were  not,  that  on  examination 
>f  the  great  mass  of  strange  evidence  he  is  far  from  being  satisfied 
hat  the  complainant  as  administrator  of  William  Scrivener  is 
entitled  to  claim  any  thing  on  an  account  to  be  stated  fairly  between 
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John  and  William  Scrivener,  for  clothing  and  maintenance,  on  one 
side,  and  for  labor,  the  use  of  property,  &c.  on  the  other  side. 

From  the  manner  in  which  the  canse  wa«  argued,  the  Chancellor 
considered,  that  he  was  hearing  it  finally;  and  he  see^  no  reason 
for  posti>oning  a  final  decision.  Decreed — that  the  bill  of  the  com- 
plainant be  dismissed;  and  that  the  defeudants  be  hence  dismissed, 
but  without  costs.  There  is  no  necessity  for  deciding  with  i^espect 
to  limitation  or  the  lapse  of  time. 

^;Mg^       •  From  which  decree  the  complainant  appealed  to  this 
^^^  Court. 

Key  and  Shaaff^  for  the  appellant. 

Martin^  ( Attorney -Creneral,)  Finkney^xi^  Johnson,  for  the  appellees. 

The  Court  of  Appeals,  [Rumsey,  Ch.  J.  Jones  and  Dennis,  JJ.] 
at  this  term,  (June,  1805,)  reversed  the  decree  of  the  Court  of  Chan- 
cery— And  decreed,  that  the  appellant  shall  be  allowed  against  the 
appellees  lor  one-fourth  of  the  personal  property  of  Mary  ScrivencMP 
not  included  in  the  inventory  returned  by  her  administrator  Francis 
Scrivener,  the  said  one-foui*th  part  amounting,  as  stated  by  the 
auditor  in  his  report  made  to  the  Court  of  Chancery,  to  the  sum 
S6L  15s.  Od.  current  money;  that  the  appellant  shall  also  be  allowed 
ten  years  hire  of  the  following  negroes,  from  the  4th  of  April,  1772, 
to  the  4th  of  April,  1782,  and  at  the  following  prices,  to  wit:  Tim 
at  £15  per  annum;  Jem  at  £15  per  annum;  and  Hagar  at  IL  10s. Od. 
per  anni!lm;  and  also  the  following  sums  annually  for  the  following 
negroes,  from  the  said  4th  of  April,  1772,  to  the  1st  of  January, 
1797.  to  wit :  tor  Jem  £15,  and  Hagar  72. 10«.  Od.  and  the  sum  of 
6L  10s.  Od.  iier  annum  for  the  negro  Meriah,  from  the  Ist  January, 
1790,  to  1st  January,  1797.  That  the  appellees  be  allowed  against 
the  appellant  the  sum  of  £15  per  annum,  from  the  4th  of  April,  1772, 
to  the  1st  January.  1797,'for  the  board  and  maintenance  of  Wiliiani 
Scrivener,  deceased;  and  the  appellees  shall  also  be  allowed  one- 
third  part  of  the  balance  due  the  appellant,  after  deducting  as  afore- 
said for  the  board  and  maintenance  of  the  said  W.  Scrivener^  the 
said  one-third  part  being  the  proportion  due  the  appellees  as  their 
share  of  the  personal  estate  of  the  said  W.  Scrivener — and  the 
balance  remaining  due  to  the  appellant  after  the  aforesaid  dedao> 
tions  for  the  appellees  shall,  under  the  particular  circumstances  of 
this  case,  only  bear  interest  from  the  28th  of  March,  1799,  the  time 
of  filing  the  bill — And  that  the  appellees  shall  pay  the  said  appel- 
lant the  said  balance,  with  the  interest  aforesaid,  together  with  one- 
*y  ^n  ^^^^^  ^^^  ^^  ^^®  appellant's  costs  of  •  suit,  both  in  the  Court  of 
•  y^  Chancery  and  this  Court.  And  that  the  Chancellor  pass  sach 
order  and  decree  in  the  premises  as  shall  be  proper  and  sufficient  to 
carry  into  effect  the  judgment  and  decree  of  this  Court  therein. 
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COURT  OF  OYEK  AND  TEEMINER,  &c.  JULY  TERM,  1806. 

The  State  vs.  Fisheb. 

ijuere.  Whether  a  mulatto,  born  free  of  a  manumitted  uegro  mother,  is  a 
competent  witness  against  a  free  born  white  Christian,  in  a  prosecution 
for  felony? 

b'DiCTMENT  for  felony.  Not  giiilty  pleaded.  At  the  trial,  Rebecca 
Sjntha,  a  mulatto  woman,  bom  free  of  a  manumitted  negro  mother, 
was  offered  as  a  witness — but  who  was  objected  to  by  the  counsel  of 
the  prisoner  aa  incompetent  to  testify  against  him,  he  being  a  free  born 
white  Christian  man.  But  the  Court,  (Dobsey,  Ch.  J.)  admitted 
the  witness,  declariug  at  the  time  that  if  the  prisoner  should  be  con- 
victed, they  would  postpone  judgment  until  the  opinion  of  the  Judges 
of  the  General  Court  could  be  taken  whether  the  witness  was  com- 
petent to  give  evidence  against  the  prisoner,  and  declariug  at  the 
same  time  that  a  contrariety  of  opinion  had  taken  place  upon  the 
sabject. 

Verdict,  guilty,  and  a  petition  prepared  and  presented  to  his 
Excellency  the  (governor,  stating  the  facts  in  the  case,  praying  that 
he  would  lay  the  same  before  the  General  Court  for  their  opinion. 

The  abolition  of  the  Greneral  Court  preveut-ed  that  Court  from 
acting  on  the  i>etition,  and  it  was  laid  before  the  Court  of  Appeals 
at  June  Term,  1806.  But  the  Judges  having  a  diversity  of  opinion 
upon  the  subject,  requested  the  attorney-general  to  inform  the  Gov- 
ernor that  the  Court  could  not  agree  in  opinion  upon  the  question. 

By  the  Act  of  May,  1717,  ch.  8,  s.  1,  it  is  enacted,  "  that  no  negro 
or  mulatto  slave,  free  negro,  or  mulatto  bom  of  a  white  woman,  dur- 
ing his  time  of  servitude  *  by  law,  be  admitted  and  received  as  ^m-g 
good  and  valid  evidence  in  law  in  any  matter  or  thing  what-  •  ^* 
soever  depending  before  any  Court  of  record,  or  before  any  magis- 
trate, wherein  any  Christian  white  person  is  concerned." 


GENERAL  COURT,  OCTOBER  TERM,  1805. 
Heath's  Lessee  vs.  Eden's  Guardian. 

Where  the  acknowledgment  of  a  deed  by  &feme  covert  grantor  was  held  to 
be  defective,  because  it  did  not  substantially  pursue  the  mode  prescribed 
by  the  Act  of  Assembly,  whereby  f ernes  covert  may  convey  their  interest 
in  lands. 

Ejectment  for  a  tract  of  land  called  The  Wolf  Holes  and  another 
tract  called  Cole's  Adventure,  lying  in  Saint  Mary's  County. 
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By  a  statemeut  of  facts  agreed  on  by  the  counsel  in  the  cause,  the 
question  submitted  to  the  Chief  Judge  of  this  Court  was,  whether 
or  not  the  acknowledgment  of  Mary,  the  wife  of  Daniel  C.  Heath, 
made  to  the  deed  executed  on  the  23d  of  August,  1776,  by  them  to 
Townshend  Eden,  for  the  tract  of  land  called  Wolf  Holes,  was  suffi> 
cient  to  pass  the  estate  which  she  claimed  therein  under  a  devise 
from  her  father,  Richard  W.  Key.  Which  acknowledgment,  made 
before  two  justices  of  the  peace,  is  in  the  following  words,  viz. 
"St.  Mary's  County,  «c.  August  23d,  1776.  Then  came  Daniel 
Charles  Heath  and  Mary  his  wife,  parties  to  the  within  deed,  and 
acknowledged  the  same  to  be  their  a<;t  and  deed  according  to  the 
true  intent  and  meaning  of  the  same.  And  at  the  same  time  came 
Mary  Heath,  who  being  by  us  privately  examined  out  of  the  hearing^ 
of  her  husband,  acknowledged  her  right  of  dower  to  the  within  land 
and  premises,  and  declared  she  did  the  freely  and  voluntarily,  with- 
^  out  threats  or  fear  of  her  said  husband  displeasure." 
§oZ       •  j^^^  Harper  aYid  Buchanan^  for  the  plaintiff. 

Sh€Mffj  for  the  defendant. 

Chase,  Ch.  J.  I  am  of  opinion  the  deed  from  Daniel  Charles 
Heath,  and  Mary  Heath,  to  Townshend  Eden,  executed  on  the  23d 
of  August,  1776,  for  Wolf  Holes,  cannot  operate  to  transfer  the  estate 
and  interest  which  Mary  Heath  had  and  held  in  the  said  land  to 
Townshend  Eden ;  her  acknowledgment  of  that  deed  being  defective 
in  not  substantially  pursuing  the  mode  prescribed  by  the  Act  of 
Assembly  whereby /(Pfne*  cavert  may  convey  th^ir  intei-est  in  lands. 
And  I  do  accordingly  direct  judgment  to  be  entered  for  the  plaintiff! 


GENERAL  COURT,  OCTOBER  TERM,  1805. 
Williams'  Ex'r  vs.  Williams. 

The  plea  of  payment  to  an  action  of  debt  on  a  bond  cannot  be  withdrawn  to 
plead  nil  debet.  It  may  be  to  plead  non  est  factum^  on  the  payment  of 
costs. 

Action  of  debt  brought  in  Calvert  County  Court,  and  removed  to 
this  Court  by  a  writ  of  habeas  corpus  cum  causa.  At  May  Term,  1804, 
the  defendant  pleaded  payment,  to  which  there  was  the  general 
replication,  and  issue  was  joined. 

Keyj  for  the  defendant,  at  this  term  stated,  that  it  was  an  action 
of  debt  to  recover  the  amount  of  a  bond  stated  tg  be  improperly 
gotten  i>ossession  of  by  the  defendant.  That  the  clerk,  as  a  matter 
of  course,  under  the  general  directions  of  the  bar,  in  complying  with 
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the  rale  laid  on  the  defendant  to  plead,  as  no  other  plea  was  pat  in, 
entered  the  general  issae  plea  of  payment. 

He  moved  the  Court  to  give  him  permission  to  withdraw  the  plea 
of  payment,  for  the  purpose  of  pleading  nil  debet 

Johnson  and  Duckett^  for  the  plaintiff,  objected  to  leave  being 
granted,  and  cited  Bull.  JS\  P.  170;  2  Raym.  1500;  5  Burr.  2586;  3 
T.  E.  161;  1  Fonb.  14,  (note.) 

•  Chase,  Ch.  J.  If  the  plea  has  been  put  in  by  the  clerk,  ^-^ 
at  the  request  of  counsel,  it  is  to  stand  as  the  plea  of  the  coun-  •  ^^^ 
sel.  The  Court  cannot  give  leave  to  withdraw  the  plea  to  permit  the 
defendant  to  plead  nil  debet.  The  plea  of  7ion  est  facturja  would  be  a 
full  defence.  If  it  had  been  pleaded  and  demurred  to,  the  Court 
would  have  adjudged  it  the  proper  plea,  and  overruled  the  demurrer. 

Key^  then  moved  the  Court  for  leave  to  withdraw  the  plea  of  pay- 
ment for  the  purpose  of  pleading  non  est  factum. 

Granted  by  the  Court,  on  payment  of  the  costs  which  have 
accrued  at  the  present  term. 


GENERAL  COURT,  OCTOBER  TERM,  1805. 
GwrNN  et  ux.  vs.  Whitakeb's  Adm'x. 

Every  judgment  for  money  carries  interest  from  its  date,  unless  the  terms 
agreed  on  provide  otherwise,  or  the  nature  of  the  judgment  prohibits 
it.  (a) 

Where  a  debtor  owes  his  creditor  on  different  accounts,  he  has  the  right  to 
apply  any  payments  he  makes  to  which  of  them  he  pleases.  If  he 
neglects  doing  it,  the  creditor  has  the  right,  (b) 

(a)  Under  Rev.  Code,  Art.  64,  s.  124,  all  judgments  by  confession,  on  ver- 
dict, or  by  default,  shall  be  so  entered  as  to  carry  interest  from  the  time 
they  were  rendered.  See  R.  W,  Co.  vs.  Sewell^  37  Md.  455;  Preston  YB.West, 
4  H.  &  McH.  56;  Jenkins  vs.  Hay^  28  Md.  547;  Hammond  vs.  Hammond,  2 
Bland.  870-374.  But  the  damages  assessed  to  owners  as  compensation  in  the 
condemnation  of  property  for  opening  a  street,  do  not  bear  interest.  Norris 
vs.  Baltimore,  44  Md.  598. 

(b)  Affirmed  in  Neidig  vs.  Neidig,  29  Md.  185.  Where  divers  debts  are  due 
from  a  person  and  he  pays  money  to  his  creditor,  the  debtor  may,  if  he 
thinks  proper,  appropriate  the  payment  to  the  discharge  of  any  one  or  other 
of  those  debts;  and,  if  he  does  not  appropriate  it,  th»  creditor  may  make  an 
appropriation.  But  if  there  is  no  special  appropriation  by  either  party,  and 
•there  is  a  current  account  between  them,  the  law  makes  an  appropriation 
according  to  the  order  of  the  items  of  the  account,  the  first  item  on  the 
debit  side  of  the  account  being  the  item  discharged  or  reduced  by  the  first 
item  on  the  credft  side.  And  when  the  demand  is  entire,  the  creditor  will 
not  be  allowed  to  separate,  or  split  such  demand  into  parts,  and  appropriate 
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If  the  debtor  owes  on  mortgage  and  on  simple  contract,  or  on  bond  and 
simple  contract,  and  makes  a  payment  without  particularly  applying  it, 
the  law  will  apply  it  to  the  mortgage  or  to  the  bond,  as  most  beneficial 
•  to  the  debtor,  (a) 

Where  a  debtor  is  indebted  on  bond  and  on  judgment,  and  sells  his  land, 
and  the  purchaser  of  the  land  makes  the  creditor  a  payment  without 
applying  it,  the  law  will  apply  it  to  the  judgment  debt. 

The  interest  on  a  judgment  may  be  levied  under  an  execution  on  the  judg- 
ment as  well  as  the  principal. 

In  debt  on  a  judgment  bearing  interest,  the  jury  must  assess  damages  equal 
to  the  interest. 

A  payment  by  a  debtor  must  be  first  applied  to  extinguish  the  interest  of 
his  4ebt,  and  then  to  the  principal,  and  a  different  application  is  not  in 
the  discretion  of  the  debtor,  (b) 

The  legal  mode  of  adjusting  the  jmyments  in  this  case. 

Two  writs  of  fieri  facias  returnable  to  this  term. 

Submitted  to  the  Chief  Judge,  on  a  case  stated,  for  his  opinion. 

Chase,  Ch.  J.  Two  judgments  obtained  by  the  plaintifi[s  against 
the  defendant,  in  the  Greneral  Court  at  October  Term,  1797,  one  for 
£600  current  money  damages,  and  cost's,  to  be  released  on  payment 
of  3572. 15s.  6id.  current  money,  with  interest  on  194/.  Ss.  10^  cur- 
rent money,  part  thereof,  from  the  3d  of  September,  1797,  and  costs. 
The  other  for  £1,000  ♦  current  money  damages,  and  costs,  to  ,y^,^ 
be  released  on  payment  of  425/.  Is.  6d.  current  money,  with  •  ^^ 
interest  on  231/.  Os.  5d.  current  money,  part  thereof,  from  the  3d  of 
September,  1797,  and  costs. 

It  is  stated  that  several  payments  have  been  made  by  the  defend- 
ant to  the  plaintiffs'  agent  at  different  times,  on  account  of  the 


a  general  payment  to  that  part  which  it  is  most  advantageous  to  him  should 
be  paid.  Harris  vs.  Hooper,  50  Md.  550;  Trustees  vs.  Heise,  44  Md.  458;  JJee 
\B.  Early,  44  Md.  08;  Mitchell  vs.  DaU,  4  G.  &  J.  861. 

(a)  Affirmed  in  Laeber  vs.  Langkor^  45  Md.  482,  and  in  McTavish  vs.  Oarroii^ 
1  Md.  Ch.  168. 

(6)  The  rule  for  computing  interest,  in  all  cases  where  the  debt  carriee 
interest  and  the  debtor  has  made  partial  payments,  is,  that  the  interest  is 
calculated  from  the  time  the  debt  became  payable  down  to  the  day  of  tbe 
first  payment,  and  the  interest  is  added  to  the  principal;  then  the  payment 
is  deducted  from  the  whole,  and  if  such  payment  satisfies  the  whole  interest 
and  a  part  of  the  principal,  then  the  interest  is  calculated  upon  the  bal- 
ance of  the  principal  to  the  day  of  the  second  payment,  from  the  whole  of 
which  the  second  payment  is  deducted,  &c.  But,  if  the  first  payment  doee 
not  discharge  the  whole  interest,  then,  after  applying  it  to  the  satisfactioii 
of  so  much  of  the  interest,  the  interest  is  calculated  upon  the  principal  only, 
until  the  day  of  the  second  payment,  which  is  deducted  from  the  whole 
amount  and  so  on.  So  that  in  no  way  is  any  interest  calculated  and  paid 
upon  interest.  Hammond  vs.  Hammxmd^  2  Bland,  888.  See  also  Roffner  vs. 
Bryson,  20  Md.,  480;  Mitchell  vs.  Mitchell,  Ibid,  581  ■;  Qlenn  vs.  Cockey,  16 
Md.  446  ;  Frazier  vs.  Hyland,  ante,  m.  p.  08 ;  Lamott  vs.  Sterett,  ante,  m.  p. 
42 ;  Chapline  vs.  Scott,  4  H.  &  McH.  60. 
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said  judgments,  withoat  any  particular  application  at  the  times  they 
were  made. 

The  qaestion  submitted  to  my  decision  by  the  counsel  of  the 
parties  is,  how  these  payments  ought  to  be  applied  t 

I  consider  the  following  principles  as  established  by  the  judg- 
ments of  the  Courts  of  Maryland,  and  in  harmony  with  the  decisions 
of  the  Courts  of  England. 

That  every  judgment  for  money  will  carry  interest  from  the  obten- 
ti<»i  of  it,  unless  by  the  terms  consented  to  by  the  parties,  or  the 
nature  of  the  judgment,  interest  is  not  demandable,  or  only  so  in  a 
particular  way. 

It  is  the  general  right  of  the  debtor,  if  indebted  on  different  secur- 
ities, to  make  the  application  of  moneys  when  he  pay  it,  and  if  he 
omits  to  do  it  in  those  cases  where  both  securities  carry  interest,  or 
neither  does,  the  right  of  application  will  devolve  on  the  creditor. 

If  the  debtor  is  indebted  on  mortgage  and  simple  contract,  or  on 
bond  and  simple  contract,  and  when  he  makes  a  payment  should 
neglect  to  apply  it,  the  law  will  make  application  of  it  in  the  way 
most  beneficial  to  the  debtor;  that  is,  to  the  mortgage  or  bond;  and 
in  some  cases  the  fund  out  of  which  the  money  arose  will  direct  the 
application — as  where  A.  is  indebted  on  bond  and  on  judgment,  and 
sells  his  land,  and  the  purchaser  pays  a  sum  of  money  to  the  credi- 
tor without  application,  the  law  will  apply  it  to  the  judgment  in  ex- 
oneration of  the  land. 

The  execution  must  pursue  the  judgment,  and  in  all  cases  where  it 
will  cover  the  interest  as  well  as  the  principal,  the  interest  may  be 
levied  by  execution,  if  recoverable  in  an  action  of  debt  on  the  judg- 
ment. 

In  an  action  of  debt  on  a  judgment  which  bears  interest,  the  jury 
have  no  discretion  to  allow  or  not  •  allow  interest,  but  must,  ^^^ 
under  the  direction  of  the  Court,  assess  a  sum  of  money  by  •  ^'^ 
way  of  damages  equivalent  to  the  interest. 

Money  paid  by  the  debtor  must  be  first  applied  to  extinguish  the 
interest,  and  the  surplus,  if  any,  to  consume  so  much  of  the  princi- 
pal, and  the  debtor  has  no  election  to  make  a  different  application. 
The  defendant  in  this  case  is  indebted  on  two  judgments,  both  qual- 
ified by  the  agreement  of  the  parties  as  to  the  interest  recoverable 
on  each,  and  no  interest  can  be  recovered  beyond  such  stipuhition. 
The  particular  sum  mentioned  in  each  judgment  was  specified  to 
ascertain  the  interest  which  was  to  be  paid  on  the  judgment,  and  to 
prevent  the  plaintifis  from  demanding  or  recovering  interest  on  the 
whole  sum.  It  was  for  the  benefit  of  the  defendant,  operating  as  a 
reduction  of  the  legal  interest  on  the  whole  sum,  and  does  not  desig- 
nate or  appropriate  one  particular  part  of  the  debt  more  than  the 
other  as  that  on  which  the  interest  is  to  arise,  so  as  to  enable  the 
defendant  to  apply  her  payment  to  it,  or  to  let  in  the  operation  of 
law,  on  the  principle  that  they  became  debts  due  on  difl'erent  securi- 
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ties,  one  bearing  interest  and  the  other  not,  nor  could  it  be  so  in- 
tended by  the  parties. 

I  am  of  opinion,  that  the  statement  of  the  plaintiffs'  agent,  (one 
of  the  papers  lodged  with  me,)  is  conformable  to  the  legal  mode  of 
adjusting  what  is  due  on  these  judgments. 

Plaintiff's  Statement. 

Mrs,  Margery  Whitaker,  Adrn'^x  of  Robert  Whitaker^  in  account  with  Joseph 

Owian  and  Wife, 

1798.  £     8,  d. 

October  11.    To  amount  of  judgment  recovered  in  the  General 

Court  at  October  term,  1797 425    1    6 

''    857  15    6i 

To  interest  od £281     0    5 

part  of  the  first  judgment; 

And  interest  on 194    8  lOi 

part  of  the  second  judg-    425    9    8i 

ment;  from, the  3rd  of  Sep- 
tember, 1797,  to  this  day — 

1  year,  1  month,  and  8  days 28    4    5 

To  costs  of  two  suits — 1,404  lbs.  tobacco,  at  128.  6d. 

percwt 8  15    6 


819  16  Hi 
By  cash 225    0    0 


1799.  594  16  lU 

May        17.    To  interest  on  £425  9  81,  from  the  11th  October, 

1798,  to  this  day — 7  months  and  6  days 15    6    3i 

610    8    8 
By  cash 18  15    0 


591    8    3 
August  29.    To  interest  on  £425  9  8^,  from  the  17th  of  May, 

1799,  to  this  day— 8  months  and  12  days 7    4    7i 


598  12  lOi 
By  cash 150    0    0 


1802.  448  12  m 

May        28.     To  interest  on  £425  9  3^,  from  the  29th  of  August, 

1799,  to  this  day— 2  years,  8  months  and  24  days,      69  15    5i 


518    8    31 
By  cash 87  10    0 


1808.  '  480  18    df 

January  7.    To  interest  on  £425  9  8i,  from  the  2drd  May,  1802, 

to  this  day — 7  months  and  14  days 15  17    7i 


Carried  forward 496  15  Hi 
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£      8.  d. 

Brought  forward 496  15  Hi 

By  cash 56    6    0 

440  10  Hi 
May         16.     To  interest  on  X425  9  8i.  from  the  7th  January, 

1808,  to  this  day~-4  months  and  9  days 9    2  lOi 

449  13    9f 
By  cash 37  10    0 

1804.  412    8    94 

May  7.    To  interest  on  the  balance,  (£412  3  9f ^  from  the 

16th  of  May,  1808,  to  this  day— 11  months  and 
21  days 24    2    H 

486    6  Hi 
By  cash 17  12    8 


t 


418  18  8i 
Dec-r       12.    To  interest  on  £412  8  91,  from  the  7th  May,  1H04,  to 

this  day — 7  months  and  5  days 14  15  M 

483    9  Of 

By  cash 75  17  7* 

1805.  357  11  5i 

Sept.  9.     To  interest  on  the  balance,  £857  11  5i,  from  the 

12th  December,  1804,  to  this  daj— 8  months  and 

27  days 15  18  2i 


878    9  71 

By  cash 225    0  0 

148    9  71 
Dec'r       21.     To  interest  on  the  balance,  (£148  9  71,)  from  the 

9th  September,  1805,  to  this  day — 3  months  and 

12  days 2  10  5i 

To  additional  costs  on  executions 8  19  0 

Balance  due 154  19  1 


Ke^,  for  the  plaintiffs. 
Buchanan^  for  the  defendant. 
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ABATEMENT. 

An  action  of  replevin  does  not  abate  by  the  death  of  the  original  plain- 
tiff, but  his  administrator  or  executor  may  appear  and  prosecute  it. 
Fister  vs.  Beall,  24. 

ACCOUNT. 

1.  A  probate  of  an  account  under  the  Act  of  1729,  ch.  20,  omitting  to  state 
that  the  creditor  had  not  received  ''any  security  '^  for  his  debt,  is 
not  evidence  under  that  Act.  Smoot  vs.  Bunbury^  89. 
3.  The  omission  of  the  word  security  in  the  probate  of  an  account  under 
the  Act  of  1785,  ch.  46,  (Code,  Art.  37,  s.  43,)  is  fatal.  Dyson  vs. 
West,  352. 

3.  Two  several  probates  of  the  same  account  under  that  Act,  taken  at 

different  times,  cannot  be  considered  together  so  as  to  make  either 
complete,  if  in  itself  each  be  defective.    Ibid. 

4.  The  above  Act,  so  far  as  it  relates  to  the  proof  of  accounts,  must  be 

strictly  construed.     Ibid. 
See  Amendment,  2. 

ACKNOWLEDGMENT. 
See  Deeds. 

ACTION. 

1.  The  legal  plaintiff  has  control  over  the  suit,  and  may  dismiss  or  prose- 

cute it  as  he  pleases,  unless  there  be  an  assignment,  &c.  WUson  vs. 
Hcanmett  et  al.  98. 

2.  If  A.  contract  with  B.  to  sell  a  quantity  of  land  belonging  to  the 

latter,  under  an  agreement  that  he  is  to  have  one-half  of  the  pur- 
chase money,  A.  is  competent,  if  he  does  sell,  to  maintain  an  action 
in  his  own  name  for  the  whole  of  the  purchase  money,  and  it  is 
not  necessary  that  B.  should  join  in  the  action.  Harper  vs.  Hamp- 
ton, 374. 

ADMIRALTY. 

The  sentence  of  an  Admiralty  Court  is  conclusive  on  the  question  of 
neutrality,  if  it  plainly  appear,  or  can  be  inferred  from  the  sentence 
that  such  question  was  decided,  but  if  it  does  not  so  appear  it  is 
not  conclusive.     Oray  vs.  Swan,  94. 

ADVERSE  POSSESSION. 
See  Ejectment. 
Limitations. 

AGENCY. 

1.  Where  the  agent  of  a  corporation  contracted  in  his  own  name,  under 
seal,  with  another  person,  but  it  was  stated  in  the  body  of  the  con- 
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tract  that  the  agent  acted  in  behalf  of  the  corporation,  it  was  held 
that  he  was  not  personally  liable.     AfDanough  vs.  Templetnan,  104. 

2.  The  agent  of  a  corporation  need  not  be  appointed  by  deed.     Bank  vs. 

Norwood^  259. 

3.  A.  in  Charleston,  authorized  B.  his  agent  in  Philadelphia,  to  sell  and 

convey  certain  land  belonging  to  him;  and  to  enable  B.  to  do  so, 
conveyed  the  land  to  him^  and  agreed  that  if  B.  should  enter  into 
any  guaranty  about  the  land,  A.  would  indemnify  him  therefor. 
B.  sold  the  land  in  Philadelphia,  and  agreed  that  within  ten  days 
after  the  sale,  he  would  convey*the  same  tQ  the  purchaser — ^by  a 
good  and  sufficient  deed.  The  deed  from  A.  to  B.  proved  to  be  de- 
fective, so  that  B.  was  not  able  to  convey  the  land  by  a  valid  deed 
in  the  time  agreed  on,  and  since  A.  was  in  Charleston,  it  was  im- 
possible for  him  to  have  notice  and  perfect  the  title  within  the  ten 
days.  The  purchaser  accepted  a  deed  from  B.  without  objection. 
In  an  action  by  the  principal  against  the  agent  for  the  purchase 
money  received  by  the  latter,  it  was  held  that  although  the  plaintiff 
could  not  perfect  the  title  within  the  ten  days,  he  was  bound  to 
give  an  indemnity  to  the  defendant  for  the  warranty  which  the 
latter  had  entered  into  about  the  land,  and  that  the  plaintiff  not 
having  given  the  stipulated  indemnity  could  not  recover,  although 
no  objection  to  the  deed  had  ever  been  made  by  the  purchaser,  and 
no  claim  had  been  made  on  the  defendant  on  his  contract  of  guar- 
anty, and  the  defendant  had  never  informed  the  plaintiff  that  the 
deed  was  inoperative.    Harper  vs.  Hampton^  374. 

4.  Where  notes  are  received  by  an  agent  for  his  principal,  and  are  held 

by  the  agent  as  a  deposit,  until  certain  engagements  of  the  prin- 
cipal to  the  agent  are  fulfilled,  and  the  notes  become  of  no  value 
while  they  are  so  held  by  the  agent,  the  loss  must  fall  on  the  prin- 
cipal. Ibid, 
h.  But  if  the  agent  sells  the  notes,  while  they  are  so  held  by  him.  for 
less  than  their  nominal  value,  without  authority  from  his  principal, 
and  subsequently  the  engagements  of  the  principal  are  discharged, 
and  the  notes  rise  in  value,  the  principal  can  recover  from  his 
agent  the  increased  value  of  the  notes;  or,  if  the  notes  become  en- 
tirely worthless,  the  principal  may  elect  to  affirm  the  sale  made 
by  his  agent,  and  may  recover  from  him  the  price  at  which  they 
were  sold.  But  in  such  case  the  principal  must  prove  an  actual 
sale  of  the  notes,  and  the  price  for  which  they  were  sold,  or  the 
principal  may  show  an  actual  conversion  of  the  notes  by  the  agent, 
and  their  value  at  the  time  of  their  conversion.     Ibid. 

6.  A  stipulation  in  a  contract,  on  the  part  of  a  principal,  that  for  any 

warranty  or  guaranty,  his  agent  should  enter  into  touching  the  sale 
of  the  principalis  land,  he  would  give  him  a  sufficient  indemnity, 
Hdd^  to  be  a  condition  precedent  to  stipulations  on  the  part  of  the 
agent,  that  a  deed  of  the  land  was  to  be  delivered  by  him  to  J.  H. 
upon  his  paying  the  purchase  money,  which  was  to  be  received  by 
the  agent  for  his  principal  and  accounted  for  to  him.    Ibid, 

7.  Under  the  above  contract  the  agent  was  not  bound  to  pay  over  to  his 

principal  certain  notes  received  for  him,  until  the  agent  was  in- 


INDEX.— 1  H.  &  J.  437 

AGENCY.-CoBfmwed. 

demnified  against  his  liability  under  an  engagement  entered  into 
about  the  sale  of  the  land.  Ibul. 
S-  Where  an  agent  sells  the  land  of  bis  principal,  together  with  other 
iand/and  agrees  with  the  purchaser  to  have  the  whole  re-surveyed, 
he  should  give  his  principal  notice  of  such  re-survey;  and  whether 
there  be  such  an  undertaking,  and  if  so,  whether  the  notice  be  in 
fact  given,  are  facts  for  the  decision  of  the  jury.      Ibid, 

9,  When  it  is  necessary  that  an  agent  should  give  notice  to  his  princi- 

pal and  under  what  circumstances  a  jury  may  presume  that  such 
notice  was  given.    Ibid. 

10.  When  an  agent  contract  a  liability  for  his  principal,  and  the  prin- 
cipal has  stipulated  to  save  him  harmless,  he  is  not  answerable  to 
the  principal  until  such  security  is  given  him,  though  many  years 
have  elapsed  without  his  having  been  called  on  to  answer  for  such 
Uability.    Ibid, 

^^NDMENT. 

^*  A  scire  facias  may  be  amended  where  a  clerical  error  has  been  made, 
stating  the  judgment  to  have  been  obtained  in  1707  instead  of  1787. 
Hazddine  vs.  Walker,  299. 
«•  The  plaintiff  not  having  filed  an  account  to  meet  a  count  in  his  decla- 
^tion  for  matters  properly  chargeable  in  account,  is  not  a  suffi- 
cient ground  for  the  Court  to  grant  leave  to  amend  the  declaration. 
I>yson  vs.  West,  352. 

'  ^  appeal  lies  from  a  judgment  rendered  by  confession.     Quynri 

*^^re  on  plea  of  nid  tiel  record  to  an  action  of  debt  on  a  judgment, 
^^  Court  decide  by  an  inspection  of  the  record,  the  record  inspected 
^^^^»  no  part  of  the  proceedings,  and  does  not  go  up  to  the  Appel- 
,j    ifc-fc^   Oourt,  where  there  is  an  appeal.     Dorsey  vs.  Whetcroft,  283, 
*  Zf  ^**   appeal  or  writ  of  error  be  dismissed  by  the  appellant  or  plain- 
^***     in  error,  a  second  appeal  or  writ  of  error,  though  bond  be  filed, 
1^'    "^ill  not  operate  as  a  supersedeas,  where  the  first  appeal  or  writ 
^v     ?,      ^^^Tor  was  a  supersedeas.     Whetcroft  vs.  Dorsey,  295. 
^  ^^^^crr  OF  Appeals. 
**        OF  Error. 


^^^^^t-XON  AND  AWARD. 

^"^    ground  of  relief  in  equity  against  an  award,  is  equally  open 

ifisV.  ■  ^^  niotion,  in  a  summary  way. 

^*     *^^^ Savior  of  the  arbitrator ;  or  legal  objections  or  a  palpable  mis- 

^^    in  law  or  fact,  apparent  on  the  face  of  an  award,  are  the  only 

Att  ^^^<*  ^^^  setting  it  aside. 

^*     *y,^^^ard  set  aside  and  the  cause  re-instated,  where  the  original  arbi- 

^^^Kirs,  after  reducing  the  evidence  to  writing  disagreed,  and  chose 

^  "^ird  person,  to  whom  the  evidence  so  reduced  to  writing,  was 

^^Wered,  and  the  award  made;  and  it  not  appearing  that  the  party, 

^8^iii8t  whom  the  award  was  made,  had  notice  of  the  time  of  meet- 

^^S  of  the  new  arbitrator,  nor  was  he  present.     Goldsmith  vs.  TUly, 

m. 
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4.  If  the  amount  of  an  award  in  favor  of  a  plaintiff  on  a  reference  from 

the  Court  be  at  the  time  of  awarding,  less  than  the  Court  has  juna- 
diction  over,  there  must  be  judgment*  of  non-suit^  though  at  the  time 
of  entering  such  judgment,  such  sum,  with  the  interest  added  to  it, 
would  be  sufficient  to  support  the  Court's  jurisdiction.  Harris  vs. 
Dorsey,  258. 

5.  Where  there  is  an  award  returned  in  favor  of  the  plaintiff  in  an  action 

of  debt  on  bond,  the  judgment  must  be  entered  for  the  penalty 
of  the  bond,  &c.    Fisher  vs.  State,  254. 

ASSIGNMENT. 

See  Assumpsit,  2. 

ASSIZE  OF  NOVEL  DISSEISIN. 

The  writ  of  assize  of  novel  disseisin  does  not  lie  to  recover  the  ofl&oe 
of  Chief  Justice  of  a  district.    .  IVhittington  vs.  Polk^  150. 

ASSQMPSIT. 

1.  A  promise  by  an  administrator  to  pay  a  debt  of  his  intestate  is  bind- 

ing, if  there  be  assets,  and  he  may  be  sued,  as  administrator,  in 
assumpsit,  on  such  promise.    Forbes  vs.  Perrie,  68. 

2.  A.  being  indebted  to  B.  upon  an  open  account,  B.  assigns  the  same  to 

C.  of  which  A.  had  notice,  and  promised  to  pay  C.  Held^  that 
C.  could  recover  the  amount  in  an  action  of  assumpsit ;  and  that  it 
was  not  necessary  that  the  assignment  should  be  in  writing,  or  that 
it  should  be  produced  in  Court.  Onion  vs.  Paul^  72. 
8.  When  there  is  a  subsisting  special  agreement  which  has  not  been  fully 
performed  by  the  plaintiff,  he  cannot  recover  on  an  in4U^)itcUus 
assumpsit,  for  work  and  labor.    Hannan  vs.  Lee,  85. 

4.  But  if  the  special  agreement  has  been  abandoned  by  the  parties  and 

a  new  contract  made,  which  has  been  performed  by  the  plaintiff,  he 
may  support  an  indebitatus  assumpsit.     Ibid, 

5.  The  count  for  money  had  and  received,  can  only  be  supported  by 

proof  of  the  actual  receipt  of  money  by  the  defendant.  Parker  vs. 
Fassitt,  204. 

6.  The  defendant  may,  in  an  action  of  assumpsit  for  money  had  and 

received,  give  in  evidence  an  account  in  bar  without  pleading  it  in 
discount  or  filing  it.    Stone  vs.  Rafter^  224. 

7.  An  account  in  bar*  or  set-off  is  inadmissible  in  evidence  in  an  action 

of  assumpsit  on  a  special  agreement.     Ibid. 

8.  A  count  for  money  had  and  received  will  not  lie  except  to  recover 

money  retained  contrary  to  equity  and  right.  Oreen  vs.  Stone^  247. 
0.  If  money  be  paid  on  a  judgment  afterwards  reversed,  it  may  be  re- 
covered back  in  an  action  for  money  had  and  received,  unless  it  was 
equitably  due  at  the  time  of  such  judgment  or  payment;  and  such 
action  will  not  be  at  all  affected  by  the  proceedings  in  the  original 
action.  Ibid. 
10.  Indebitatus  assumpsit  for  goods  sold  and  delivered,  will  not  lie  against 
the  heir  at  law  of  a  debtor  where  the  personal  estate  is  insufficient 
for  the  payment  of  the  debts  of  the  deceased,  and  the  heir  has 
received  by  descent  real  estate  more  than  adequate  to  their  discharge. 
Lodge  vs.  Murray^  306. 
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ATTACHMENT. 

1.  The  appearance  of  the  defendant  to  an  attachment^  at  the  trial  term, 

and  'his  givmg  special  bail  after  the  garnishee  has  pleaded,  and 
issue  has  been  joined  on  such  plea,  dissolves  the  attachment,  and 
the  defendant  is  not  bound  by  the  plea  of  the  garnishee,  but  may 
plead  de  novo.    Wilson  vs.  Starr ^  301. 

2.  Where  the  garnishee  is  indebted  to  the  defendant  by  a  promissory 

note,  and  an  attachment  is  laid  in  his  hands  before  such  note  is  passed 
away  by  the  defendant,  whether  it  be  before  or  after  it  is  due,  it  is 
a  lien  on  the  amount  of  the  note.    Steuart  vs.  West^  382. 

ATTORNEY-GENERAL. 

1.  An  attachment  of  contempt  against  a  juror  for  non-attendance,  is 

not  an  action  for  which  the  attorney-general  can  receive  a  fee  for 
appearing  on  behalf  of  the  State. 

2.  Where  an  indictment  is  found  on  a  presentment  in  a  criminal  CAse, 

and  the  party  presented  and  indicted  si^bmits  the  case  to  the  Court, 
the  attorney-general  is  not  entitled  to  ^  fee  of  200  lbs.  of  tobacco 
or  25».     Martin  vs.  State,  420.  * 

BAH. 

1.  Bail  to  be  discharged  from  a  scire  facias,  on  motion,  when  the  prin- 
cipal has  been  released  under  a  bankrupt  law.  M'^CawUand  vs. 
TToZfer,  108. 

3.  Though  the  practice  of  a  Court  is  not  to  require  bail  in  an  action  on 

a  bond  with  a  collateral  condition,  yet  if  there  be  no  rule  of  Court 
to  that  effect,  the  defendant  may  be  held  to  bail,  if  the  plaintiff 
makes  an  affidavit  for  that  purpose.    Coward  vs.  Bohun,  884. 

BILL  OF  EXCEPTIONS. 

1.  A  writ  will  be  issued  from  the  Court  of  Chancery  to  compel  the  jus- 

tices of  the  County  Court  to  sign  and  seal  a  bill  of  exceptions 
tendered  to  them.    Briscoe  vs.  Ward,  107. 

2.  A  bill  of  exceptions  may  be  taken  to  the  opinion  of  the  Court  on  any 

question  decided  relative  to  the  practice  adopted  therein.    Ibid, 

mjS  OF  EXCHANGE  AND  PROMISSORY  NOTE. 

1.  Notice  of  the  non-acceptance  of  a  foreign  bill  of  exchange  must  be 

given  to  the  endorser  in  due  time.    Philips  vs.  M'Curdy,  123. 

2.  What  is  due  time  is  a  question  of  law  upon  the  facts  of  the  case.    Ibid, 

3.  An  endorser  is  not  liable  upon  a  bill  of  exchange,  when  he  has  not 

had  due  notice  of  its  non-acceptance;  and  his  promise  to  pay  the  bill 
is  not  binding.     Ibid. 

4.  The  endorser  of  a  foreign  bill  of  exchange  held  not  to  be  responsible 

to  the  holder,  because  the  latter  had  failed  to  give  the  former  due 
notice  of  the  protest  of  the  same  for  non-acceptance,  and  had  not  pre- 
sented the  bill  for  payment,  and  protested  the  same  for  non-pay- 
ment at  the  time  required  by  law,  and  because  the  drawee,  being 
'         the  holder  of  the  bill,  could  not  legally  protest  the  same.     Ibid. 

5.  Where  the  endorser  of  a  promissory  note  lived  seven  miles  from 

Baltimore,  which  was  his  nearest  post-office,  and  on  the  day  on 
which  the  note  was  protested  a  notice  thereof,  directed  to  the  en- 
dorser, was  mailed  in  Baltimore  and  it  was  proved  that  such  notice 
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was  given  according  to  the  custom  of  Baltimore,  it  was  held  to  be 
sufficient  to  charge  the  endorser.     Bank  vs.  Norwood^  259. 

6.  The  notice  of  the  dishonor  of  a  note  need  not  expressly  state  that  the 

holder  looks  to  the  endorser  for  payment.  It  is  sufficient  if  the  fact 
of  non-payment,  and  that  the  holder  looks  to  the  endorser  for  pay- 
ment can  be  reasonably  inferred  from  the  terms  of  the  notice.   Ibid, 

7.  Whether  or  not  due  diligence  has  been  used  by  the  indorsee  of  a 

promissory  note  to  recover  the  money  from  the  drawer,  is  a  question 
of  law.    Patton  vs.  ^Vilmot.  292. 

8.  Where  there  has  not  been  due  diligence,  a  subsequent  promise  by 

the  indorser  to  pay  the  note  will  make  him  liable.     Ibid. 
See  Attachment,  2. 

BILL  OF  SALE. 

1.  Tlie  Act  of  Assembly  requiring  bills  of  sale  of  personal  property  to 

be  acknowledged  and  recorded  within  a  Limited  time,  was  de- 
signed to  remove  the  presumption  of  fraud  arising  from  the  ven- 
dor's continuing  in  possession,  but  a  bill  of  sale  may  be  proved 
to  be  fraudulent  from  other  circumstances.     Oarrett  vs.  Hughlett,  3. 

2.  A  bill  of  sale  of  personal  property  Of  which  the  vendor  retained  the 

possession,  if  for  a  bona  fide  consideration,  and  duly  executed, 
acknowledged  and  recorded,  passed  such  property  absolutely  to  the 
vendee;  and  the  vendor  is  a  competent  witness  to  prove,  that  being 
in  possession  of  the  said  property,  he  gamed  the  same  away  at 
cards.    Fister  vs.  Beall,  24. 

BOND. 

1.  The  heir  at  law  of  a  deceased  joint  obligor  is  not  answerable  at  law 

upon  the  bond.     Preston  vs.  Preston^  225. 

2.  Where  A.  the  principal  in  a  bond  died,  and  B.  the  surety  thereia, 

having  been  compelled  to  pay  the  debt,  brought  an  action  of  a«- 
s^iimpsU  against  the  heir  of  A.  to  recover  back  the  money  so  paid, 
it  was  held^  that  the  defendant  could  not  be  held  liable,  unless  sued 
as  heir,  and  unless  the  declaration  set  forth  that  assetd  had  come 
into  his  hands  sufficient  to  pay  the  debt,  and  that  he  had  expressly 
promised  to  "paj  it.     Ibid. 

8.  In  an  action  by  the  assignee  of  a  bond,  under  the  Act  of  1768,  ch.  28, 
(Code,  Art.  9,  s.  S,)  against  the  assignor,  it  is  not  necessary  to  prove 
the  execution  of  the  bond.     Parrot t  vs.  Gibson,  242. 

i.  But  there  must  be  proof  that  the  assignee  used  due  diligence  to  re- 
cover the  money  from  the  obligor  in  the  bond,  and  that  the  assign- 
ment was  signed  and  sealed  by  the  assignor.     Ibid, 

5.  A  writ  of  diminution  granted  to  correct  a  judgment  entered  for  the 

sum  awarded  in  action  of  debt  on  bond,  instead  of  being  entered 
for  the  penalty  of  the  bond,  &c.     Fisher  vs.  State,  254. 

6.  The  plea  of  general  performance  to  a  bond  with  a  collateral  con- 

dition is  like  that    of  payment  to    a  bond  for  money ;    and  on  a 
writ  of  inquiry  need  not  be  produced  when  there  is  oyer  of  it  in  a 
record.     Reid  vs.  Wethered^  273. 
See  Arbitration,  5. 
Deed,  19. 
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COMMON  RECOVERY. 

A  common  recovery  suffered  before  the  Act  of  Nov.  1766,  ch.  21,  which 
was  defective  for  the  want  of  a  good  tenant  to  the  precipe^  was 
remedied  by  that  Act,  if  any  of  the  parties  was  a  tenant  of  the 
freehold:  and  the  execution  of  a  lease  for  a  year  by  the  tenant 
of  the  freehold  with  a  view  to  the  suffering  such  recovery,  does 
not  incapacitate  the  lessor  from  being  considered  as  the  actual  tenant 
of  the  freehold  within  the  meaning  of  the  proviso  in  the  said  Act  of 
1766.  Hawkins  vs.  Burreas^  316. 
X)NFLICT  OF  LAWS. 

If  a  contract  be  made  in  South  Carolina  with  a  view  to  the  receipt  of 
money  in  Pennsylvania,  the  cause  of  action  accrues  upon  the  re- 
ceipt of  the  money  in  Pennsylvania,  and  the  Statute  of  Limitations 
of  South  Carolina  is  not  a  bar  to  the  action.  Harper  vs.  Hampton^ 
374. 

See  Deed. 

fONSTITUTIONAL  LAW. 

An  Act  of  Assembly  repugnant  to  the  Constitution  is  void.  Whitting- 
ton  vs.  Polk^  150. 

The  Ck)urt  have  a  right  to  determine  an  Act  of  Assembly  void,  which 
is  repugnant  to  the  Constitution.     Ibid, 

The  Act  of  Nov.  Session,  1801,  ch.  74,  relating  to  the  administration  of 
justice,  &c.  is  not  unconstitutional.     Ibid. 

The  Justices  of  the  County  Court  under  that  Act,  were  not  entitled  to 
conmiissions  during  good  behavior.     Ibid. 

That  Act  being  limited  to  a  certain  number  of  years,  and  creating  a 
judicial  office  without  limitation  as  to  time,  it  was  held  that  the 
incumbent  of  the  office  had  a  vested  right  to  hold  it  for  the  term  of 
years  originally  limited  for  the  continuance  of  the  law,  but  that 
Act  could  at  any  time  be  constitutionally  repealed,  although  the 
repealing  Act,  depriving  the  incumbent  of  his  office  would  be  un- 
just. Ibid, 
)NTRACTS. 

1.  In  the  construction  of  a  contract,  the  Court  will  be  governed  by  the 

apparent  meaning  of  the  parties,  to  be  collected  from  the  language 
of  the  contract  and  the  nature  of  the  transaction,  and  will  not  rely 
on  the  technical  meaning  of  the  words  used.  Harper  vs.  Hampton^ 
374. 

2.  In  construing  a   contract,    extraneous  matter  explanatory  thereof 

may  be  resorted  to.     Ibid, 

3.  What  seems  to  be  technically  a  warranty  may  be  considered  to  mean 

generally  any  engagement  by  which  a  liability  is  created,  where 
such  appears  to  be  the  intention  of  the  parties.     Ibid. 

RPORATION. 

1.  Where  the  agent  of  a  corporation  contracting  in  his  own  name  is  not 
personally  liable.     McDonough  vs.  Templeman,  104. 

8.  The  agent  of  a  corporation  need  not  be  appointed  by  deed.  Bank  vs. 
Norwood^  259. 

3.  A  certificate  under  the  Act  of  1792,  ch.  55,  entitled,  an  Act  for  secur- 
ing certain  estates  and  property  for  the  support  and  use  of  the  minis- 
ters of  the  Roman  Catholic  Religion,  by  persons  stating  that  they 
were  chosen,  under  the  provisions  of  said  Act,  as  trustees,  to  carry 
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the  same  into  effect,  and  that  by  virtue  of  such  authority  they  as- 
sumed to  themselves  the  corporate  name  and  style  of  The  Corpora- 
tion of,  &c.  which  was  made  by  such  trustees,  and  recorded  as 
directed  by  said  law,  and  which  was  accompanied  with  possession  by 
them  of  the  land  in  dispute,  without  objection  by  those  who  were 
interested,  was  held  sufficient  to  authorize  the  jury  to  presume 
that  such  persons  had  been  chosen  in  compliance  with  all  the 
provisions  of  said  law,  though  it  did  not  appear  by  such  certificate, 
or  in  any  other  way,  that  those  provisions  had  been  complied  with. 
Corporation  vs.  Hammond^  300. 

COURT  OF  APPEALS. 

The  Court  of  Appeals  will  take  notice  of  testimony  improperly  ad- 
mitted in  evidence  in  the  Court  below,  although  it  was  not  objected 
to  and  made  no  part  of  the  question  decided  by  the  Court  below. 

The  Court  of  Appeals  will  not  give  an  opinion  on  any  abstract  proposi- 
tion.    Oittings  vs.  HcUl^  11. 

COVENANT. 

A  covenant  can  only  be  dissolved  by  a  matter  of  equal  solemnity  with 

itself. 
If  a  breach  of  covenant  has  accrued,  accord  and  satisfaction  ib  a  good 
plea,  but  it  is  not  a  good  plea  as  to  breaches  which  had  not  taken 
place  at  the  time  when  accord  and  satisfaction  were  made.    Harper 
vs.  Hampton^  874. 

CRIMINAL  LAW. 

1.  A  person  convicted  of  murder  may  be  sentenced  by  the  Court  to  work 

and  labor  on  the  public  roads,  &c.  being  one  of  the  crimes  of  felony 
enumerated  in. the  10th  section  of  the  Act  of  1793,  ch.  57.  The  State 
vs.  Negro  Ben^  59. 

2.  Where  goods  are  stolen  out  of  this  State  and  are  brought  by  the  thief 

into  the  State,  the  offence  is  cognizable  by  the  Courts  of  this  State. 
Whether  a  writ  of  error  will  lie  in  a  criminal  case.     Oummings  vs. 

State,  206. 
8.  A  failure  to  prove  an  unnecessary  averment  in  an  indictment  will 

not  vitiate  it.     U.  S,  vs.  Vickery^  261. 

4.  Where  the  indictment  charged  that  the  prisoner  was  employed  in 

transporting  slaves  from  Martinique  to  Cumana,  and  the  evidence 
produced  was  that  he  transported  the  slaves  from  Nevis  to  Cumana — 
Held,  that  the  indictment,  being  in  the  words. of  the  statute,  is  suffi- 
cient without  any  averment  of  the  place,  which  was  unnecessary 
and  mere  surplusage,  and  that  proof  of  the  transportation  from 
Nevis  supported  the  indictment.    Ibid. 

5.  Where  a  statute  directs  a  fine  and  imprisonment  to  be  imposed  for 

an  offence,  the  Court  are  bound  to  infiict  both,  if  the  party  is  found 
guilty.    Ibid. 

DEED. 

1.  A  person  being  in  possession  of  part  of  a  tract  of  land  under  a  deed 
conveying  to  him  the  whole  tract,  may  grant  the  whole  by  a  deed  of 
bargain  and  sale,  without  entering  on  that  part  of  which  he  is  not 
in  possession,  notwithstanding  an  adverse  possession  by  enclosures. 
outings  vs.  Hall^  11. 
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2.  Where  a  grantor  conveys  land  by  name,  and  lays  the  same  off  by 

actual  surrey,  excluding  a  part  so  conveyed,  it  will  not  control  the 
operation  of  the  deed  to  pass  the  whole.    Ibid, 

3.  An  attested  copy  of  a  deed  not  required  by  law  to  be  enrolled,  can- 

not be  received  in  evidence,  unless  the  original  be  lost,  and  posses- 
sion of  the  land  has  been  held  under  it  for  forty  years.    Ibid. 

4.  To  constitute  a  deed  of  bargain  and  sale  there  must  be  a  money  con- 

sideration expressed  therein.     Ibid. 

5.  The  Court  are  to  decide,  on  inspection,  whether  or  not  a  deed  was  in- 

dented, and  the  original  must  be  produced  for  that  purpose.    Ibid. 

6.  A  conveyance  of  land  acknowledged  by  the  grantor  before  two  Jub~ 

tices  of  the  Peace  in  a  county  in  which  he  did  not  reside,  and 
wherein  the  land  is  not  situated,  held  to  be  inoperative.     Ibid. 

7.  Parol  evidence  may  be  received  to  prove  that  a  grantor,  although 

stated  in  the  deed  to  reside  in  a  particular  county,  was  a  resident 
of  the  county  in  which  the  deed  was  acknowledged.     Ibid. 

8.  The  jury  were  directed  to  presume  a  valid  deed  had  been  executed, 

after  a  defective  conveyance  had  been  refused  to  be  permitted  to 
be  given  in  evidence,  there  being  evidence  of  possession  by  and 
under  the  grantee  in  the  deed.    Ibid. 

9.  A  tenant  in  common  of  an  undivided  tract  of  land  cannot  convey  his 

moiety  by  courses  and  distances.    Carroll  vs.  Norwood^  60. 

10.  The  time  when  a  deed  was  recorded  is  a  matter  of  fact  to  be  deter- 
mined by  the  jury.  And  when  possession  has  been  held  under  an 
ancient  deed,  the  jury  ought  to  presume  that  it  was  recorded  within 
the  time  limited  by  law.    Carroll  vs.  Norwood^  108. 

n.  A  deed  for  a  moiety  of  a  tract  of  land,  describing  it  also  by  courses 
and  distances,  will  convey  only  so  much  of  the  land  as  is  included 
within  the  courses,  although  the  same  may  be  less  than  a  moiety  of 
the  tract.     Ibid, 

12.  An  ancient  deed,  not  recorded  in  the  county  where  the  land  lies,  is 
admissible  in  evidence,  without  proof  of  its  execution,  if  possession 
has  been  held  under  it.  When  possession  has  been  held  under  a 
deed,  the  jury  ought  to  presume  livery  of  seisin  of  the  land.    Ibid. 

18.  A  misrecital  of  a  deed  as  to  its  date  is  not  material.    Ibid. 

14.  When  the  grantee  in  a  defective  deed  is,  at  the  time  of  the  execution 
thereof  in  possession  of  the  land  under  a  bond  of  conveyance,  such 
deed  might  operate  to  convey,  as  a  release,  the  fee  to  the  grantee, 
and  a  subsequent  deed  from  the  grantor  to  another  person  would  be 
inoperative.    Ibid. 

15.  But  such  defective  deed  will  not  operate  as  a  deed  of  bargain  and 
sale,  so  as  to  affect  the  title  of  such  other  person,  unless  he  had 
notice,  Sec.    Ibid. 

16.  A  deed  recorded  under  a  decree  of  Chancery  has  the  same  force  as 
if  it  had  been  recorded  in  time,  as  against  all  persons  not  within 
the  exception  contained  in  the  Act  of  Assembly.    Ibid. 

17.  Certain  deeds  defectively  acknowledged  by  a  feme  covert  grantor, 
were  held  not  to  pass  the  estate  in  the  land  to  the  grantee.  Jacob 
vs.  Kroner,  177. 

18.  A  deed  defectively  acknowledged  by  a  feme  covert  grantor  held  not  to 
pass  a  title  in  the  land  to  the  grantee.     Peddicoart  vs.  Riggea,  178. 
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19.  The  delivery  of  every  deed  must  be  proved,  as  well  as  the  execution 

of  it,  being  an  essential  requisite  to  the  validity  of  it;  but  the  pos- 
session of  a  bond  being  with  the  obligee  is  sufficient  evidence  of  a 
delivery.     Clarke  vs.  Ray^  189. 

20.  The  omission  of   the  words  ^' ill-usage,'^  in  the  certificate  of    the 

acknowledgment  made  by  a /emecorerf  grantor,  invalidates  the  deed, 
notwithstanding  it  was  stated  that  she  made  the  acknowledgment 
'^of  her  own  free  will,  and  not  through  any  threats  of  her  said 
husband,  or  fear  of  his  displeasure.^^    Hawkms  vs.  Burress^  816. 

21.  Although  a  deed  cannot  operate  as  a  bargain  and  sale,  it  may  oper- 

ate as  a  feoffment,  (there  being  words  ^'  give  and  grant, ^')  if  livery 
of  seisin  can  be  proved,  and  there  may  be  circumstances  from  which 
livery  may  be  presumed.     Chaney  vs.  WatkinSy  325, 

22.  To  constitute  a  deed  of  bargain  and  sale  there  must  be  a  money  con- 

sideration, or  general  words  of  consideration  under  which  a  pecu- 
niary consideration  may  be  averred — other  land  being  expressed  to 
be  the  consideration  is  not  sufficient.  Ibid. 
28.  If  *^  divers  good  causes  and  considerations  ^'  are  used  in  the  deed« 
without  mentioning  any  specific  consideration,  the  party  may  aver 
what  the  consideration  was:  and  if  money  be  averred  as  the  consider- 
ation, it  will  make  it  a  deed  of  bargain  and  sale.    Ibid, 

24.  If  the  consideration  is  blood,  marriage,  or  natural  love  and  affection, 

the  deed  will  operate  as  a  covenant  to  stand  seised.    Ibid, 

25.  If  a  deed  will  not  have  operation  in  one  way,  it  may  operate  in  some 

other  way.     Ibid, 

26.  Neither  the  record  of  enrolment,  nor  a  copy  of  a  deed  not  directed 

by  law  to  be  enrolled,  can  be  admitted  in  evidence.    Ibid. 

27.  From  great  length  of  xx>s8eBsion  of  the  land,  &c.  jury  may  presume  a 

conveyance.    Ibid. 

28.  The  Act  of  1715,  ch.  47,  cured  no  defects  in  the  acknowledgments  of 

deeds  made  under  previous  laws,  with  regard  to  femes  covert. 

29.  Before  that  Act,  as  well  as  after,  those  acknowledgments  were  defec- 

tive, unless  the  exact  form  mentioned  in  the  Acts  of  Assembly  on 
the  subject,  was  complied  with.     Corporation  vs.  Hammond^  860. 

30.  A  deed  by  an  attorney  is   invalid    unless   his   authority  is    strictly 

pursued.  Such  a  deed  should  be  in  the  name  of  the  principal. 
Harper  vs.  Hampton,  374. 

81.  The  validity  of  a  deed  conveying  land  in  another  State  is  to  be  de- 

termined by  the  laws  of  this  State,  unless  the  law  of  such  other 
State  be  given  in  evidence.     Ibid. 

82.  Where  the  acknowledgment  of  a  deed  by  a  feme  covert  grantor  -was 

held  to  be  defective,  because  it  did  not  substantially  pursue  the  mode 
prescribed  by  the  Act  of  Assembly,  whereby  femes  covert  may  con- 
vey their  interest  in  lands.     Heath  vs.  Eden^  427. 
See  Evidence. 
Ejectment. 

DEPOSITION. 

1.  It  must  appear  on  the  face  of  the  return  to  a  commission  to  mark  and 
bound  lands,  that  sufficient  notice  had  been  given  by  the  commis- 
sioners to  the  parties  interested.    Lowes  vs.  Holbrooke  101. 
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3.  A  commission  to  mark  and  bound  lands,  and  the  return  thereof,  per- 
mitted to  be  read  in  evidence,  although  five  years  has  not  elapsed 
since  the  recording  thereof,  to  have  what  weight  the  jury  think  it 
deserves,  but  is  not  conclusive  evidence.    Ibid, 

3.  The  commissioners  appointed  under  the  land   law  of  1715,  ch.  45, 

acted  judicially,  and  their  judgment  is  conclusive  between  the 
parties,  unless  reversed  on  an  appeal:  and  as  between  strangers 
the  proceedings  are  evidence  in  the  same  manner  that  hearsay  is 
admissible  to  prove  the  bounds  of  land.    Davis  vs.  Batty ^  168. 

4.  Where  the  commissioners  appointed  to  perpetuate  the  bounds  of  lands 

have  not  been  sworn  agreeably  to  law,  the  deposition  of  a  witness 
taken  by  them  cannot  be  read  in  evidence.      Tolly  vs.  Ford^  251. 
See  Evidence. 
Ejectment. 

DESCENT. 

There  is  no  distinction,  under  the  Act  of  1786,  ch.  45,  to  direct  descents, 
between  brothers  and  sisters,  (children  of  the  same  father,)  of  the 
whole  and  half  blood,  where  the  estate  descended  from  the  father. 
Lowe  vs.  MaccuJbbiti^  342. 
5ee  Wills. 

DIMINUTION. 

A  writ  of  diminution  granted  to  arrest  a  judgment.    Fisher  vs.  State ^ 
254. 

DISTRESS. 

See  LA.NDLORD  AND  TENANT. 

2JECTMENT. 

1.  The  defendant  cannot  prove  on  the  trial  that  the  locations  made  on  the 

plots  in  the  cause  were  not  in  compliance  with  his  instructions  to 
the  surveyor.     Gittings^  Lessee  vs.  i/ia/Z,  11. 

2.  Where  the  plaintiff  in  ejectment  locates  his  pretensions  on  the  plots  in 

two  ways,  and  there  is  a  general  verdict  and  judgment  thereon 
rendered,  such  judgment  is  void  for  uncertainty.     Ibid, 

3.  To  prove  a  witness  interested  in  the  event  of  the  suit,  by  holding  land 

interfering  with  that  in  dispute,  the  land  claimed  by  the  witness 
mu^st  be  located  on  the  plots.    Ibid. 

4.  Where  the 'Lord  Proprietary,  and  J.  Y.  were  tenants  in  common  of  a 

tract  of  land  in  1686,  at  the  time  when  the  Proprietary  was  in 
Maryland,  where  he  remained  for  two  years  thereafter,  and  J.  Y. 
entered  upon  and  claimed  the  whole  tract  adverse  to  the  right  of  the 
Proprietary,  &c.  and  where  J.  Y.  and  those  claiming  under  him, 
had  the  uninterrupted  possession  of  the  land,  claiming  the  whole 
from  the  year  1637  to  1780,  and  the  Proprietary  accepted  quit  rents 
for  the  whole  of  the  said  land  from  1733  to  1767  from  J.  Y.  and 
those  claiming  under  him — Heid^  that  the  Lord  Proprietary  was 
barred  by  the  adversary  possession  of  J.  Y.  and  those  claiming 
under  him.    Russell  vs.  Baker ^  45. 

5.  Where  D.  is  in  possession  of  vacant  land,  which  the  Proprietary  after- 

wards grants  to  P.  who  enters,  but  is  ousted  and  continued  out  of 
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poesession  at  the  time  of  making  his  will  and  death — Held^  that  the 
possession  of  D.  was  an  intrusion,  and  that  P.  was  not  disseised, 
but  that  the  land  passed  by  his  will  to  his  devisees.    Ibid. 

6.  A  deed  for  part  of  a  tract  of  land  cannot  be  read  in  evidence,  if  de- 

fence is  taken  on  warrant,  unless  such  deed,  and  the  courses  there- 
in described,  are  located  on  the  plots.     Carroll  vs.  Norwood^  60. 

7.  Leave  given  to  the  defendant  to  narrow  the  defence  taken  on  the 

plats,  on  payment  of  costs.    Howard  vs.  Cromwell ^  78. 

8.  Where  two  deeds,  one  of  a  portion  and  the  other  of  the  residue  of  a 

tract  of  land,  are  offered  in  evidence  in  an  action  of  ejectment, 
they  are  admissible,  without  being  located,  when  the  whole  tract 
has  been  located.    Hall  vs.  Gough^  77. 

9.  When  a  defective  deed  has  been  located  on  the  plats,  evidence  of  poflses- 

sion  under  the  same  is  admissible,  although  particular  places  of 
possession  are  not  located.     Carroll  et  al,  vs.  Norwood^  108. 

10.  A  deed,  although  located  on  the  plats  by  the  wrong  name,  may  be 

read  in  evidence. 

11.  Evidence  as  to  where  a  tree  stood  is  not  admissible,  unless  the  place 

be  located  on  the  plats.     Ibid. 

12.  Defendants  in  an  action  of  ejectment,  after  having  taken  a  joint  de- 

fence, are  not  permitted,  at  the  trial,  to  sever  their  defence.    Ibid. 

18.  If  the  adversary  possessions  of  the  defendant  are  not  located  on  the 
plats,  no  evidence  can  be  given  of  them.    Carroll  vs.  Norwood^  108. 

14.  A  judgment  entered  on  a  verdict  for  the  plaintiff  in  ejectment,  for 
land  described  as  beginning  at  a  point,  (not  located  on  the  plats,)  to 
be  found  by  running  a  certain  line,  &c.  being  for  land  not  de- 
scribed by  any  particular  location  on  the  plats,  but  which  was  in- 
eluded  within  the  plaintiff  *s  pretensions.    Ibid. 

16.  Whether  adversary  possession  must  be  by  actual  enclosures  for  twenty 
years  before  the  action  is  brought.    Dorsey  vs.  Hctmmond^  126. 

16.  The  jury  are  not  estopped  or  concluded  by  the  locations  made  by 

either  party  on  the  plots,  so  that  the  part  for  which  they  give  Uieir 
verdict  is  included  within  the  plaintiff  ^s  claim.  Damall  vs.  Good- 
win, 178. 

17.  Defence  on  a  warrant  may  be  changed  to  general  defence  on  the  de- 

fendant's paying  the  costs  of  the  survey.    Cheney  vs.  Watkin»,  180. 

18.  In  the  trial  of  an  action  of  ejectment,  either  xMtrty  may  avail  him- 

self of  equitable  circumstances  in  his  case  to  prevent  the  relation  of 
a  grant  to  the  certificate  of  survey,  if  such  circumstances  exist;  and 
whether  there  are  such  circumstances  or  not,  it  is  competent  for  a 
Court  of  law  to  decide.    Garretson  vs.  Cole,  227. 

19.  Hie  declarations  of  a  person  who  is  dead,  and  whose  deposition  was 

taken  under  a  commission  to  perpetuate  the  bounds  of  land,  defec- 
tively executed,  may  be  given  in  evidence  in  an  action  of  ejectment 
by  the  person  who  took  the  deposition  as  a  commissioner,  though 
not  legally  empowered  to  administer  an  oath,  and  he  may  turn  to 
the  deposition  to  refresh  his  memory;  but  such  declarations  are  not 
to  be  received  as  made  on  oath.     Tolley  vs.  Ford.  251. 

20.  The  declarations  and  she  wings  of  the  patentee  of  a  tract  of  land,  as 

to  the  beginning,  as  located  by  the  party  claiming  under  him,  are 
not  legal  evidence  for  the  purpose  of  impeaching  the  credibility 
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of  teetimony  proving  the  patentee  had  at  a  different  time  made  dif- 
ferent declarations  and  shewed  a  different  place,  &c.    Ibid. 

21.  Where  the  plaintiff  brings  an  action  of  ejectment  for  an  entire  tract  of 

land,  and  shows  title  to  an  undivided  moiety  of  a  part  only,  he 
may  recover  such  moiety.    Cretzer  vs.  Thomas^  283. 

22.  A  location  made  on  the  plots  by  one  of  the  parties  in  an  action  of 

ejectment,  and  not  counter-located  by  the  other,  is  presumed  to  be 
admitted,  and  no  evidence  can  be  received  against  it.  Jarrett  vs. 
West,  308. 
28.  The  locations  made  by  one  of  the  parties  in  an  action  of  ejectment, 
on  a  plot  in  another  cause  in  which  the  other  party  was  not  inte- 
rested, may  be  given  in  evidence  against  the  party  making  them.  Ibid. 

24.  Information,  as  to  the  boundary  of  a  tract  of  land,  derived  from  a 

person  who  was  interested  at  the  time,  is  not  competent  evidence 
in  an  action  of  ejectment  for  the  party  claiming  under  the  person  so 
interested.    Ibid. 

25.  A  plot  and  proceedings  in  an  ancient  action  of  ejectment  between 

parties  under  whom  the  lessor  of  the  plaintiff  in  another  action  of 
ejectment  claims,  admitted  in  evidence  for  the  defendant  in  such 
other  action,  to  prove  his  location  of  the  land  on  the  plots.     Ibid. 

26.  Where  the  plaintiff  in  an  action  of  ejectment  declares  for  a  whole 

tract  of  land,  and  makes  title  to  a  part  only,  it  is  suf&cient  to  locate 
such  part  on  the  plots,  if  there  is  no  controversy  about  the  location 
of  the  whole,  and  he  may,  on  such  partial  location,  read  the  patent 
in  evidence.    Mitchell  vs.  Orover,  818. 

27.  The  declaration  in  ejectment  being  for  a  tract  of  land  called  Rupalta, 

and  the  title  being  for  one  called  Repalta  is  no  variance,  if  it  be 
proved  to  be  the  same  land.    Ibid. 
2B.  It  seems,  that  where  the  lessors  of  the  plaintiff  in  ejectment  claimed 
as  heirs  at  law  under  the  Act  of  1786,  ch.  45,  to  direct  descents,  it  is 
sufficient  to  count  on  a  joint  demise  by  all  of  them.    Ibid. 

29.  If  the  defendant  in  ejectment  claims  under  a  separate  bequest  of 

leasehold  property,  and  A.  B.  has  a  similar  bequest  by  the  same  will, 
and  there  is  also  an  ejectment  depending  against  A.  B^  for  the  prop- 
erty so  bequeathed,  brought  by  the  same  plaintiff,  who  is  the  execu- 
tor of  the  will,  A.  B.  is  a  competent  witness  for  the  defendant  to  prove 
that  the  plaintiff  assented  to  the  legacy  to  the  defendant.  Cole  vs. 
Cofe,  354. 

30.  An  ejectment  cannot  be  supported  by  the  executrix  of  a  will  for 

the  recovery  of  leasehold  property  bequeathed  by  the  will  to  the  de- 
fendant, if  the  executrix  is  proved  to  have  assented  to  such  bequest. 
Ibid. 
See  Evidence. 
Depositiok. 
Trespass. 
Law  and  Fact. 
Practice. 

[JITY. 

1.  One  of  the  representatives  of  a  deceased  person  may  support  a  bill  in 

equity  against  the  administrator  for  his  share  of  the  intestate  ^s 

estate.     Conway  vs.  Oreen,  99. 
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2.  Bill  for  an  account  by  Burviving  partners  against  the  executor  of  a 

deceased  partner.     Yates  vs.  Petiy^  39. 

3.  The  Court  of  Chancery  will  compel  the  performance  of  a  parol  agree- 

ment, admitted  by  the  parties  to  have  been  made  or  clearly  proved 
to  have  been  made  and  partly  carried  into  effect.  Worley  vs.  Wall- 
ing^ 185. 

4.  But  it  will  not  compel  a  conveyance,  where  a  parent,  long  before  the 

marriage  of  a  child,  promised  if  the  child  was  dutiful,  and  married 
with  the  parent's  consent,  that  upon  such  marriage  he  would  con- 
vey a  tract  of  land  to  the  child,  unless  such  promise  was  renewed 
anterior  to  such  marriage,  even  though  after  such  marriage  the 
child  was  put  in  possession  of  a  part  of  the  land,  and  erected  some 
improvements  thereon.     Ibid, 

5.  The  defendant  executed  in  1782,  a  bond  conditioned  to  convey  certain 

land  to  the  complainant.  On  a  bill  filed  in  1708,  for  a  specific  per- 
formance of  the  contract,  equity  refused  to  enforce  the  same,  but 
remitted  the  complainant  to  his  remedy  at  law  on  the  bond.  BeaR 
vs.  Prather,  137. 

6.  A  contract  must  in  all  respects  be  full,  fair  and  honest,  in  the  begin- 

ning, and  the  performance  of  it  fairly  and  conscientiously  required, 
or  the  Court  of  Chancery  will  not  enforce  it.  Carherry  vs.  Tanm- 
Ml,  141. 

7.  If  two  persons  agree  about  the  purchase  and  sale  of  land,  the  quantity 

of  which  is  understood  by  each  to  be  300  acres,  but  from  a  real 
mistake  of  the  scrivener,  only  200  acres  are  conveyed,  and  the  mis- 
take is  discovered,  and  both  parties  are  apprised  that  there  are  in 
the  tract  400  instead  of  300  acres,  on  which  quantity  the  price 
had  been  fixed,  the  Court  of  Chancery  will  not  decree  the  surplus 
100  acres;  and  there  being  circumstances  proving  the  bargain  a  hard 
one,  it  will  not  enforce  tHe  contract  as  to  the  other  100  acres.   Ibid. 

8.  To  a  bill  filed  by  a  legatee  aqgainst  executors  for  payment  of  a  legacy, 

bequeathed  to  be  paid  out  of  the  personal  estate,  if  sufficient,  if  not, 
then  out  of  the  proceeds  of  certain  lands  to  be  sold,  there  was  a 
demurrer  stating  that  the  personal  estate  being  insufficient,  lands 
were  directed  by  Act  of  Assembly  to  be  sold,  and  other  persons, 
with  the  executors,  were  named  as  trustees  to  make  the  sale,  &c. 
and  who  are  not  made  parties.  Demurrer  overruled,  and  defend- 
ants directed  to  answer.  They  answer,  that  the  personal  estate,  and 
that  part  of  the  real  estate  sold,  were  insufficient  to  pay  the  debts 
and  legacies;  and  an  account  directed  to  be  stated  at  the  instance  of 
complainants.    Scott  vs.  Dorsey,  143. 

9.  The  auditor,  in  stating  an  account  on  such  a  bill,  is  not  concluded  by 

an  allowance  made  to  the  executors  by  the  Orphans'  Court  in  an 
account  settled  there;  but  where  the  articles  allowed  by  the  Or- 
phans^ Court  were  proper  to  be  allowed,  equity  will  not  require 
any  further  evidence  in  regard  to  them,  than  the  production  of 
the  account  jmssed  by  the  Orphans'  Court.    Scott  vs.  Dorsey,  143. 

10.  On  an  application  to  chancery  to  vacate  a  grant  of  land  on  account 
of  fraud,  &c.  if  not  for  the  benefit  of  the  State,  the  vacating  of  it 
will  depend  on  the  equitable  circumstances  to  be  established  in  favor 
of  the  relator.    Attomey-Oeneral  vs.  Snoivden,  200. 
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n.  Where  a  Court  of  equity  decrees  a  conveyance  from  the  defendant 
to  the  complainant,  and  on  the  service  of  a  copy  of  the  decree,  under 
seal,  with  the  tender  of  a  deed  in  pursuance  of  the  decree,  the 
defendant  refuses  to  deliver  up  possession,  and  to  execute  the  deed, 
a  writ  of  injunction  to  compel  delivery  of  the  possession,  may  be 
issued. 

12.  Form  of  such  writ. 

13.  If  that  writ  be  not  obeyed,  the  Court  will  grant  an  habere  facias 
possessionem. 

Form  of  such  writ.     Oar  ret  son  vs.  Cole^  227. 

14.  A  Court  of  equity  will  carry  into  execution  what  appears  to  have 
been  a  kind  of  family  compact  for  settling  their  property  on  a  fair 
and  reasonable  footing.    Browne  vs.  Browne^  268. 

15.  Where  the  consideration  of  natural  love  and  affection  was  held  to  be 
such  a  consideration  as  entitled  a  grantee  to  the  aid  of  a  Court  of 
equity  to  supply  the  defect  in  a  defective  conveyance  to  convey 
land,  although  such  consideration  was  not  expressed  in  the  convey- 
ance.   Ibid. 

1^*  A  father  being  seised  of  considerable  real  estate  agrees  not  to  devise 
it,  but  let  it  descend  to  his  eldest  son  and  heir  at  law,  with  an 
understanding  and  agreement  with  such  son,  that  should  he  (the 
son)  afterwards  get  title  to  another  estate,  then  belonging  to  a  third 
person  whose  devisee  he  expected  to  be,  that  he  would  then  convey 
the  estate  so  descended  to  him  from  his  father,  to  his  younger 
brothers.  If  after  the  father's  death  the  son  does  get  title  to  the 
estate  of  such  third  person,  and  executes,  in  pursuance  of  said 
agreement  with  his  father,  a  conveyance  to  his  brothers  of  the 
estate  descended  from  his  father,  which  conveyance  proves  to  be 
defective,  equity  will  remedy  such  defect.    Ibid. 

17.  Equity  will  not  enjoin  the  execution  of  a  judgment  in  ejectment 
rendered  for  a  mortgagee  against  a  mortgagor,  upon  the  ground  that 
a  part  of  the  mortgage  debt  was  paid,  &c.  until  the  plaintiff  in  the 
ejectment  has  been  summoned  and  heard.     Todd  vs.  Pratt^  284. 

18.  Where  there  is  a  deficiency  of  assets  in  the  hands  of  an  executor  or 
administrator,  the  Court  of  Chancery  will  decree  a  sale  of  the  real 
estate  devolving  on  the  heir,  &c.  of  full  age.  Tyson  vs.  Hollings- 
urorth,  286. 

19.  Where  a  complainant  in  Chancery  had  obtained  a  decree  establish- 

ing his  right  to  the  profits  of  a  ferry — on  another  bill  for  subsequent 
profits,  he  referred  to  such  decree,  without  exhibiting  a  record  there- 
of, and  obtained  a  decree,  &c.  which  on  appeal  was  reversed, 
although  the  defendant's  answer  admitted  the  former  decree,  &c. 
Norwood  vs.  Norwood,  323. 

20.  The  Court  of  Chancery  has  full  power  to  decide  all  questions  of  law 

and  fact  which  arise  in  that  Court.     HUleary  vs.  Crow,  337. 

21.  The  practice  of  referring  such  questions  to  a  Court  of  law  and  a  jury, 

originated  in  the  superiority  of  the  trial  by  jury,  but  can  be  dis- 
pensed with  in  the  discretion  of  the  Court  of  Chancery.    Ibid. 

22.  Where  the  matter  in  dispute  is  small,  such  reference  should  not  be 

made,  but  everything  should  be  decided  by  the  Court  of  Chancery 
in  tho  first  instance.     Ibid. 
29  1  H.  &  J. 
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23.  Where  the  defendant  has  agreed  to  convey  to  the  complainant  a  tract 

of  land,  and  to  give  him  poBsession  on  a  certain  day,  and  takes  the 
complainant *s  bond  for  the  purchase  money,  and  he  afterwards  sues 
.  on  the  bond,  and  gets  a  judgment,  the  Court  of  Chancery  will 
enjoin  such  judgment  and  compel  him  to  make  allowance  to  the 
complainant  for  the  value  of  such  part  of  the  land  as  he  may  fail  to 
give  possession  of  at  the  time  agreed  on,  from  such  time  until  pos- 
session be  in  fact  given.    Ibid. 

24.  General  exceptions  to  the  auditor's  report  ought  not  to  be  made. 

Every  exception  ought  to  point  out  a  particular  error.    Scrivener  vs. 
Scrivener^  422. 
See  Bill  of  ExcEPnoNS,  1. 

ESTATE  TAIL. 

A  tenant  in  tail  may  mortgage  the  entailed  lands  and  thereby  dock  the 
entail,     Todd  vs.  Pratt,  284. 

EVIDENCE. 

1.  Depositions  not  api)earing  on  their  face  to  have  been  taken  accord- 

ing to  notice,  both  as  to  time  and  place,  cannot  be  given  in  evi- 
dence, and  evidence  is  not  admissible  to  prove  that  they  were  in 
fact  taken  according  to  the  notice.    Collins  vs.  Elliott,  1. 

2.  A  land  commission  under  the  Act  of  1723,  ch.  8,  and  depositions  taken 

thereunder,  not  received  in  evidence,  it  not  appearing  that  the 
specific  notices  required  by  that  Act  had  been  given.  Git  tings  vs. 
Hall,  11. 

3.  On  the  execution  of  a  commission  to  take  the  depositions  of  witnesses, 

in  answer  to  one  of  the  interrogatories,  a  witness  stated  that  in  his 
opinion  his  deposition  taken  at  another  time  contained  his  knowledge. 
&c.  Which  deposition  was  set  forth  by  the  commissioners — Held, 
that  it  was  incompetent,  and  could  not  be  read  in  evidence.  Steven- 
son vs.  Myers,  82. 

4.  To  prove  that  a  person  offered  as  a  witness  was  interested  in  the  event  of 

the  cause,  evidence  was  offered  to  prove  that  he  had  declared  that 
he  was  interested,  &c.  Held,  that  the  evidence  was  admissible  to 
impeach  the  competency  of  the  person  offered  as  a  witness.  Colston 
vs.  Nicols,  65. 

5.  The  Register  of  the  Land  Office  examined  as  a  witness  as  to  the  loss 

of  records  of  his  office,  and  as  to  certain  practices  which  prevailed 
therein,  prior  to  the  Revolution.    Hall  vs.  Oough,  77. 

6.  Where  a  record  was  removed  from  a  County  Court  to  the  General 

Court,  by  the  defendant  on  a  writ  of  certiorari,  it  was  held  that 
the  defendant  could  not  object  to  the  reading  in  evidence  of  the 
record  by  the  plaintiff,  on  the  ground  that  the  seal  of  the  County 
Court  had  not  been  affixed  to  the  same.     Ridgely  vs.  Norwoods  88. 

7.  A  surety  in  a  testamentary  bond  is  not  a  competent  witness  in  behalf 

of  the  executor  in  a  suit  by  the  executor.    Bean  vs.  Jenkins^  88. 

8.  A  conveyance  for  a  moiety  of  the  land  for  which  an  action  of  trespass 

g.  c. /.  is  brought,  permitted  to  be  read  in  evidence,  before  it  was 
proved  that  the  grantor  therein  had^a  right  to  convey.  The  Court 
will  direct  the  jury,  in  case  it  is  not  afterwards  shewn  that  he  had 
such  right,  that  such  conveyance  is  not  evidence.  Lowes  vs.  Hoi- 
brook,  101. 
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9.  A  witness  cannot  declare  in  evidence  anything  which  was  taken  down 
in  writing,  as  the  deposition  of  a  witness  sworn  before  him,  as  a 
commissioner  to  mark  and  bound  lands,  inasmuch  as  the  deposition 
itself  would  be  better  evidence.    Ibid. 

10.  A  Terdict  may  be  given  in  evidence  to  have  its   weight  with  the 

jury,  but  it  is  not  conclusive  evidence.    Lotoes  vs.  Holbrooke  101. 

11.  Ancient  bonds  of  conveyance  admitted  in  evidence  upon  proof  of 

the  hand- writing  of  the  deceased  witness  thereto.    CctrroU  vs.  Nor- 
wood, 108. 

12.  Deeds  are  acknowledged  and  recorded  only  by  virtue  of  the  Act 

of  Assembly;  and  a  copy  of  a  deed  not  required  by  law  to  be  re- 
corded is  inadmissible  in  evidence.     Ibid, 

13.  When  a  deed  has  not  been  recorded  within  the  time  limited  by  law,  a 

cop7  thereof  is  not  admissible  as  proof  of  the  original  deed.    Ibid, 

14.  The  record  of  an  ancient  deed,  which  appeared  not  to  have  been  signed 

by  the  grantor,  but  which  was  acknowledged  by  him,  admitted  in 
evidence.     Ibid. 
lo.  Where  A.  has  been  in  possession  of  land,  for  upwards  of  forty  years, 
^der  a  deed  to  him  from  B.  a  copy  of  an  ancient  deed,  not  enrolled 
in  time,  from  C.  to  B.  for  the  same  land,  though  misrecited  in  the 
deed  from  B.  to  A.  with  the  rent  roll,  entries,  &c.  are  evidence  suffi- 
cient for  the  jury  to  presume  and  find  a  deed  from  C.  to  B.    Ibid, 
^^'  A  copy  of  a  deed,  not  enrolled  in  time,  made  by  a  clerk  under  his  seal 
of  office,  is  entitled  to  no  more  credit  than  a  copy  taken  by  a  private 
person.    Ibid. 
17.  Where  there  is  no  ambiguity  on  the  face  of  the  grant,  as  to  the 
location  of  certain  lines,  no  evidence  de  hors  is  admissible.    Dorsey 
vs.  Hammond,  126. 
IS*  The  opinions  of  learned  counsel,  taken  before  bringing  the  action,  can- 

^ot  be  read  to  the  jury  for  any  purpose.     Ibid, 
19.  Parol  evidence  cannot  be  given  to  prove  the  non-payment  of  the  con- 
sideration money  for  lands  sold  and  conveyed,  the  deed  express- 
ing that  the  consideration  had  been  received*    Dixon  vs.  Swiggett, 
162. 
20.  A  verdict  in  a  former  suit  where  the  judgment  was  reversed  for 
error  in  fact,  is  not  evidence  in  a  trial  on  a  new  ejectment.    Richard 
son  VB.  Parsons,  163. 
21'  A  record   in  an  action  of  trespass  q,  c,  f,  between  parties  under 
whom  the  plaintiff  and  defendant  in  ejectment  claim,  read  in  evi- 
dence, &c.     Gibson  vs.  Smith,  163. 
^*  A  land  commission  defectively  executed,  may  be  read  in  evidence  to 
prove  the  commission  had  issued,  but  for  no  other  purx>ose.    Ibid. 
^.  The  deposition  of  a  witness  taken  under  a  land  commission  legally 
executed,  cannot  be  read  in  evidence  unless  there  is  proof  of  the 
death  of  the  witness.    Davis  vs.  Batty,  168. 
24.  The  deposition  of  a  witness  taken  upon  a  survey  of  the  land  made 
under  a  warrant  issued  in  a  former  ejectment,  between   persons 
under  whom  the  present  parties  claim,  not  permitted  to  be  read  in 
evidence  in  a  new  ejectment,  although  the  witness  was  a  non-resi- 
dent of  the  State,  and  upwards  of  80  years  of  age,  due  diligence 
not  having  been  used  to  procure  the  attendance  of  the  witness. 
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Under  what  circumstances  such  a  deposition  may  be  read  in  evidence. 
Damail  vs.  Goodwin.,  173. 

25.  Where  an  agreement  has  been  admitted  in  evidence,  without  objec- 

tion, a  subsequent  agreement  to  the  same  effect,  endorsed  on  the' 
said  agreement,  permitted  to  be  read  also.    Clarke  vs.  Bcty^  189. 

26.  Proof  of  the  hand-writing  of  the  witness  to  an  instrument  of  writing. 

who  is  dead,  is  sufficient  evidence  of  its  execution,  without  proving 
the  hand- writing  of  the  party  to  it.     Parker  vs.  Fassitt.  204. 

27.  Parol  evidence  inadmissible  to  prove  that  a  surveyor  never  did  survey 

the  land  included  in  a  certificate  of  survey,  until  after  a  grant  had 
issued.     Webb  vs.  Beard,  211. 

28.  The  general  reputation  and  tradition  in  a  family  of  the  death  of  one 

of  its  members,  and  of  his  having  died  seized  of  real  estate,  is 
evidence  of  those  facts,  even  in  an  action  of  ejectment  for  such 
estate  by  another  of  the  same  family  claiming  under  the  deceased. 
Pancoaat  vs.  Addison,  212. 

29.  The  deposition  of  a  witness  that  she  had  heard  her  father,  and  others 

of  the  family,  now  dead,  say  that  her  grandfather  and  his  brother 
had  emigrated  from  England:  that  before  they  emigrated,  their 
younger  brother,  who  was  an  apprentice,  had  been  kidnapped  in 
London  and  brought  to  Maryland,  and  that  he  had  been  sold  by 
the  captain  of  the  vessel  to  some  gentleman  in  Maryland,  &c.  was 
held  to  be  admissible  in  evidence  to  prove  relationship,  as  part  of  a 
chain  of  evidence.     Ibid. 

30.  Hearsay,  derived  from  a  person  who  was  then  heir  at  law,  and 

claimed  the  land  for  which  the  ejectment  is  brought,  admitted  as 
legal  and  competent  evidence  for  the  plaintiff  in  such  action  to  prove 
I)edigree,  descent,  &c.    Ibid, 

31.  A  second  husband,  surviving  his  wife  who  was  administratrix  of  her 

first  husband,  is  a  competent  witness  for  her  surety  in  an  action  on 
the  administration  bond.     Wallis  vs.  Britton^  293. 

32.  Where  in  an  action  of  assault  and  battery,  the  defendant  pleads  son 

assault  demesne^  the  plaintiff  can  give  no  evidence  of  an  assault  ex- 
cept on  the  day  laid  in  the  declaration,  and  this,  whether  the  defend- 
ant gives  evidence  in  support  of  his  plea  or  not.  Gibson  vs.  Fleming^ 
297. 

33.  Where  there  was  sufficient  evidence  for  the  jury  to  presume  that  the 

lands  mentioned  in  a  deed  to  lead  the  uses  •  for  suffering  a  common 
recovery  and  the  lands  mentioned  in  the  said  recovery  were  the 
same;  and  that  a  resurvey  made  of  certain  tracts  of  land  contained 
no  more  land  than  was  included  in  the  original  surveys.  Hatrkins 
vs.  Burress.  316. 

34.  If  after  a  witness  is  sworn  on  the  voir  dire^  it  appears  from  his  own 

testimony  on  his  examination-in-chief,  that  he  is  interested,  his 
testimony  may  be  rejected.     Cole  vs.  Cole^  354. 

35.  But  if  his  interest  appears  only  from  the  evidence  of  the  other  wit- 

nesses, his  testimony  cannot  be  rejected.  Ibid. 
86.  Where  a  witness  is  objected  to  on  the  ground  of  his  having  been  trans- 
ported to  this  country  to  serve  seven  years  on  a  conviction  of  felony, 
the  party  objecting  must  prove  that  such  witness  did  not  serve 
out  the  seven  years,  otherwise,  he  becomes  a  competent  witnees. 
Ibid. 
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Sec  Account. 
Bill  of  Sale. 

contract.  , 

Deed. 

Deposition. 
Ejectment. 
Trespass. 
Wills, 

EXCHANGE. 

1-  The  changing  of  a  sterling  money  debt  into  currency,  at  170  ex- 
change, is  equitable  and  proper. 

3.  When  a  sterling  money  debt  is  changed  into  currency,  6  per  cent 
interest  is  to  be  allowed. 

3'  A  draft  for  sterling  mony  is  to  be  credited  at  the  rate  of  exchange  at 
the  time  of  the  draft.    Pearce  vs.  Wailace^  83. 

EXECUTION. 

1-  A.Ji.  fa.  issued  by  a  Justice  of  the  Peace  on  a  judgment  recovered  on 
warrant  held  to  be  void  for  the  want  of  a  return  day.  West  vs. 
Hughes,  5. 

3-  A  judgment  against  an  executor,  &c.  ^^  to  bind  assets  which  are  or 
have  been  in  hand,^^  &c.  is  nothing  more  than  a  judgment,  when 
assets,  and  a  fi.  feu  cannot  issue  thereon  until  after  a  fiat  on  a  aci, 
fa,  suggesting  assets,  &c.     The  State  vs.  Goldsmith,  61. 

3.  Where  a  sheriff  ^s  return  on  a  fieri  facias,  and  his  conveyance  of  the 
land  sold  under  it,  are  apparently  regular,  the  title  cannot  be  di- 
.  vested  out  of  the  purchaser,  except  by  proof  of  fraud  or  collusion 
between  him  and  the  sheriff.  BuU  vs.  Sheredine,  249. 
4*  Land  taken  under  a  fieri  facias  must  be  specially  described  ;  other- 
wise the  seizure  is  void,  and  the  execution  will,  on  motion,  be 
quashed.     Williamson  vs.  Perkins,  273. 

5.  Where  the  schedule  returned  with  a  ./im/ocicw  described  the  property 

seized  under  the  writ  as  follows  :  ''*'  dwelling  house,  grist-mill,  saw- 
mill, and  fulling-mill,  and  all  other  buildings  belonging  there- 
unto, with  one  hundred  acres  of  land  joining  the  said  property, ' ' 
it  was  held  that  the  description  was  insufficient  and  the  return  was 
quashed.     Ibid, 

6.  Where  a  writ  of  venditioni  exponas  was  countermanded  by  the  plain- 

tiff, and  on  the  writ  was  an  endorsement  by  the  plaintiff,  acknowl- 
edging the  receipt  from  A.  of  the  balance  due  upon  the  judgment, 
and  assigning  his  interest  in  the  same  to  A. ,  and  the  writ  was  re- 
newed at  a  subsequent  term,  endorsed  to  the  use  of  A.,  it  was  held 
that  the  endorsement  by  way  of  assignment  was  an  acknowledg- 
ment of  satisfaction  by  the  plaintiff  from  the  defendant  through 
A.,  and  the  renewed  writ  and  the  return  were  quashed.    Ibid. 

7.  If  after  a  judgment  has  been  rendered  against  a  defendant,  he  sells 

and  conveys  his  lands  bona  fide,  and  for  a  valuable  consideration,  a 
'^rit  of  fieri  facias  cannot  afterwards  be  laid  thereon,  although  twelve 
months  and  a  day  had  not  expired,  unless  a  scire  facials  had  been 
sued  out  upon  the  judgment,  and  notice  given  to  the  vendee,  as 
terre-tenant.    Amott  vs.  Nicolls,  288. 
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8.  On  a  motion  to  quash  the  return  to  such  a  fieri  facias^  as  much  and 

more  may  be  inquired  into  as  in  an  action  of  ejectment,  the  Court 
having  an  equitable  control.    Ibid. 

9.  Under  the  Statute  of  5  Geo.   II,  ch.  7,  lands  are  made  liable  to  the 

payment  of  debts,  in  like  manner  as  personal  estate.  By  the  Statute 
of  29  Car.  II.  ch.  8,  s.  16,  a  fieri  facias  against  personal  estate,  first 
delivered  to  the  sheriff,  will  have  the  preference;  and  as  that  statute 
makes  no  difference,  except  as  to  purchasers,  a  fieri  facias  against 
lands,  &c.  remains  as  sl  fieri  facias  against  personal  estate  at  common 
law,  and  that  which  is  first  delivered  will  have  the  preference,  and 
shall  be  first  satisfied.     Ibid. 

10.  After  a  fieri  facias  has  been  laid,  and  before  a  sale  of  the  prop- 

erty seized  thereunder,  a  writ  of  error,  bond  with  security  having 
been  approved,  operates  as  a  supersedeas  to  stay  further  proceed- 
ings under  the  fieri  facias.  ^  State  vs.  Page^  290, 

11.  The  defendant,  and  not  ,the  plaintiff,  is  answerable  for  the  poundage 

fees  on  executions.    Howard  vs.  Levy  Courts  847. 

12.  If  property  is  taken  under  a  fi.  fa.  and  the  plaintiff  and  defendant 

compromise,  the  sheriff  may  sell  to  the  amount  of  his  poundage 

fees.    Ibid. 
18.  Where  there  are  several  executions  against  several  defendants  for  the 

same  debt,  the  sheriff  is  entitled  to  poundage  fees  only  on  the  sum 

really  due.    Ibid. 
14.  Where  executions  go  to  different  counties  on  either  a  joint  judgment 

or  on  several  judgments  for  the  same  debt,  the  sheriffs  of  such 

counties  must  divide  amongst  them  the  poundage  fee  on  the  real 

debt.    Ibid. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  representative  of  a  decedent  may  maintain  a  bill  in  equity  against 

the  administrator  for  his  share  of  the  intestate's  estate.  Cawray  vs. 
Green,  99. 

2.  An  administrator  or  executor  cannot  purchase  at  his  own  sale.    Ibid. 
The  Orphans^  Court  having  ratified  such  sale,  does  not  preclude  the 

Court  of  Chancery  from  setting  it  aside.    Ibid. 
8.  Executors  are  not  allowed  interest  on  debts  by  them  paid  after  the 
testator  has  been  more  than  twelve  months  dead.    Scott  vs.  Dorseg. 
148. 

4.  Executors  are  entitled  to  be  credited  with  the  amount  of  any  fair 

judgment  or  decree  against  them,  although  they  may  have  appealed 
therefrom.    Ibid. 

5.  As  to  the  time  when  interest  on  a  legacy,  and  the  balance  in  the 

hands  of  the  executors  shall  commence.    Ibid. 

6.  The  executors  are  accountable  for  money  received  by  them  from  the 

sale  of  real  estate  of  the  testator,  which  was  charged  with  the 
payment  of  legacies,  where  the  executors  and  others  were  appointed, 
by  an  Act  of  Assembly,  trustees  to  make  the  sale.    Ibid. 

7.  The  executors  are  entitled  to  an  allowance  for  the  thirds  of  the  widow 

of  the  testator,  she  having  renounced  the  will,  and  also  for  the  full 
amount  of  the  specific  legacies,  whether  paid  or  not,  which  legacies 
are  to  be  credited  at  the  amount  of  the  appraisement.    Ibid. 
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EXECUTORS  AND  ADMINISTRATORS.— Confmwcd. 

8.  Executors  are  not  to  be  allowed  for  articles  furnished  for  the  support 

of  the  family  of  the  deceased.    Ibid. 

9.  It  is  the  province  of  the  Orj^ians^  Court  to  determine  on  an  allow- 

ance of  extra  commission  to  executors  for  extraordinary  trouble. 
Ibid. 

10.  Executors  who  received  continental  paper  money,  in  payment  of 

property  sold  by  them,  are  to  be  charged  with  it  according  to  its 
proper  value  in  current  money.     Ibid. 

11.  Where  an  administrator  gives  judgment  by  confession,  which  is  after- 

wards reversed,  he  is  not  precluded  from  shewing  afterwards  the 

want  of  assets  at  that  time.     Oreen  vs.  Stone^  247. 
13.  When  an  administrator  has  failed  to  return  in  his  inventory  a  part  of 

the  personal  estate  of  his  intestate,  limitations  cannot  be  set  up  as  a 

defence  to  a  bill  by  a  personal  representative  of  the  intestate  against 

the  executor  of  the  administrator.    Scrivener  vs.  Scrivener^  422. 
See  Assumpsit,  1. 

Equity.  / 

Guardian. 

Judgment. 

Limitations. 

FIXTURES. 

Where  a  lot  of  ground  and  still-house  thereon  were  sold  under  a  fieri 
facias,  it  was  Held,  that  the  pumps,  cisterns,  iron  grating  and  door, 
distillery  and  horse-mills  passed  to  the  purchaser,  but  not  the  joists, 
vats,  buckets,' pickets  and  fossits,  which  were  not  fixed  to  the  free- 
hold. 

Such  a  sale  is  to  be  considered  as  a  case  between  vendor  and  vendee, 
which  is  different  from  that  of  landlord  and  tenant.  In  the  latter 
case  the  tenant  is  allowed  to  remove  many  things  which  may  be 
considered  as  fixed.  This  is  for  the  benefit  of  trade,  and  where  a 
tenant  puts  up  any  thing  for  the  purpose  of  carrying  on  his  trade,  he 
may  remove  it.    Kirwan  vs.  Latour,  175. 

WANTS. 

1*  Where  a  grant  of  a  tract  of  land  operated  by  relation  from  the  date  of 
the  certificate  of  survey,  and  vested  the  legal  title  in  the  land  in  the 
grantee  on  the  day  of  the  survey.     Wtist  vs.  Hughes,  5. 

"•  ^e  person  to  whom  a  special  warrant  of  resurvey  is  issued,  and  his 
^^igns,  acquire  an  equitable  interest  in  the  vacant  land  contiguous 
to  the  laud  described  in  the  warrant,  and  a  patent  issued  on  such 
^arrant  relates  to  the  date  thereof  as  to  such  contiguous  vacancy; 
but  no  title  is  acquired  by  such  warrant  and  patent  to  vacant  land 
separated  from  the  original  tract  by  an  elder  survey,  and  included 
in  another  grant,  subsequent  to  the  date  of  the  said  warrant.  How- 
ard ?8.  Crotmcell,  73. 

3.  The  jury  was  instructed  that  they  ought  to  presume  that  a  patent  was 

regularly  issued,  there  having  been  a  certificate  of  survey  returned, 
and  sundry  conveyances  and  long  possession  by  persons  claiming 
thereunder.    Hall  vs.  Gough,  77. 

4.  The  lines  of  an  elder  survey  prevail  over  those  of  a  junior.    Dorsey 

vs.  Hammond,  126. 
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»• 

GRANTS.— Con^mMoi. 

5.  The  description  of  a  tract  of  land  in  a  grant  held  to  be  ambiguous  and 

the  location  left  to  the  jury.     Darns  vs.  BcUty,  168. 

6.  The  relation  of  a  grant  to  the  certificate  of  survey  so  as  to  overreach 

mesne  grants,  is  founded  on  a  principle  of  equity,  and  is  a  fiction  of 
law.     Ringgold  vs.  Malott^  184. 
.7.  An  attempt  to  take  up  land  within  the  proprietary's  reserve  was  a 
fraud,  and  no  equitable  interest  was  acquired  in  the  land  so  taken  up. 
Ibid. 

8.  The  State  stands  in  the  place  of  the  proprietary  as  to  all  lands  belong- 

ing to  him  at  the  time  of  the  Act  of  confiscation.     Ibid. 

9.  The  contract  of  the  Proprietary  with  a  person  taking  up  land  under 

a  proclamation  warrant  was  nothing  more  than  this:  whatever  land 
you  shall  survey  under  the  warrant,  without  violating  the  rules  of 
my  land  ofiioe,  shall  be  patented  to  you,  provided  you  shall  pay  me 
for  it  within  two  years  from  the  date  of  the  warrant.  Attorney- 
General  vs.  Snowden,  200. 

10.  Where  a  party  holds  land  under  a  patent  which,  on  proper  applica- 

tion may  be  vacated,  another  party,  who  subsequently  obtains  a 
proclamation  warrant  and  lays  it  on  the  same  land,  has  no  right 
'id  question  -such  grant'.     Ibid, 

11.  A  proclamator  of  land  does  not  stand,  to  all  intents  and  purposes,  in 

the  place  of  the  original  taker  of  the  land.  He  is  not  a  party  or 
privy  to  the  original  contract  for  the  land.     Ibid. 

12.  A  grant  under  sL  proclamation  warrant  does  not  relate  to  the  original 

grant.     Ibid.  ■ 

13.  The  proper  location  of  the  land  described  in  particular  grants  con- 

sidered. Gibson  vs.  Smithy  163.  Kirkpatrick  vs.  Kyger,  182.  Thomp- 
son vs.  Brown:,  202. 

14.  Relation  of  a  grant  to  the  certificate  of  survey,  so  as  to  overreach 

a  prior  grant  for  the  same  land,  refused,  the  certificate  not  having 
been  returned,  nor  the  composition  paid  within  the  time  limited  by 
the  rules  of  the  land  office.    Beall  vs.  Beo//,  210. 

15.  If  the  surveyor  at  .the  time  of  surveying  a  junior  tract  of  land,  run 

the  elder  adjoining  tracts  without  regard  to  the  calls  therein,  or  cor- 
recting the  variation,  then  to  ascertain  the  beginning  of  the  junior 
■tract  at  any  future  period,  the  elder  tracts  must  be  run  without 
regard  to  the  calls  therein,  or  any  allowance  for  variation.  W^bb 
vs.  Beard^  211. 

16.  Parol  evidence  is  not  admissible  to  prove  that  the  surveyor  never  did 

actually  run  out  or  survey  the  land  included  in  a  certificate  of 
survey  returned  by  him,  until  after  a  grant  had  issued  thereon. 
Ibid, 

17.  If  a  patent  be  obtained  fraudulently,  or  contrary  to  the  rules  of  the 

land  office,  it  is  voidable  or  void  in  a  Court  of  law,  as  well  as  in  a 
Ck>urt  of  equity — and  if  suit  be  first  brought  at  law,  in  which  the 
validity  of  such  patent  might  be  tried,  equity  will  not  afterwards 
interfere.     Garretson  vs.  Cole^  227. 

18.  A  patent  issued  by  the  Judge  of  the  land  office  under  a  presumption 

that  only  certain  lands  are  included  in  it,  is  good  for  so  much  of 
the  said  lands  as  are  properly  included.    Jarrett  vs.  West^  808. 

See  E^JBCTMENT. 
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^^ARDIAN  AND  WARD. 

1-  A  father  is  the  natural  guardian  of  his  children.    Smith  vs.  WUliatn" 

son,  97. 
^'  A  guardian  has  no  right  to  retain  money  received  hy  him  from  the 
executor  unless  the  executor  has  passed  a  final  account  with  the  Or- 
pbans'  Ck>urt,  and  an  order  had  been  passed  by  that  Court  to  pay 
over  such  money  to  the  guardian.     Wilson  vs.  Boiler,  182. 
^  Replevin. 
^m  AT  LAW. 

See  Assumpsit. 
NSOLVEKCY. 

^'  A  defendant,  taken  in  execution  on  a  ca.  sa.  was  discharged  on  his 
producing  his  release  under  an  insolvent  law  of  another  State. 
^Kim  vs.  Marshall  62. 
'  ^  discharged  on  evidence  being  produced  of  the  release  of   the 
»     principal  under  the  insolvent  law  of  another  State.    Ibid, 

^  action  may  be  maintained,  in  the  name  of  an  insolvent  debtor,  for 
P^perty  belonging  to  him  before  his  discharge,  unless  a  trustee 
^  been  appointed  who  has  accepted  the, trust,  and  to  whom  a 
4  A^^  ^"^  been  executed.     Kirwan  vs.  Latour,  175. 

jr^  ^hen  a  debtor  within  the  purview  of  the  bankrupt  law  of  the 
'  ^-   may  avail  himself  of  a  State  insolvent  law.    Clarke  vs.  Ray , 


5,  ru 

'^^^yances  made  to  particular  creditors  in  contemplation  of  insol- 

cpcy — Held  to  be  ''  undue  and  improper  preferences, ' '  and  therefore 
^oia  Under  the  Act  of  1800,  ch.  44,  for  the  benefit  of  sundry  insol- 
es ^^^^  ^iebtors.    Monro  vs.  QiUings,  302. 

sdkancb:. 

-^^P^r,  when  he  effects  insurance,  and  holds  the  policy,  in  case 

5*^S8  must  first  have  recourse  to  the  underwriters  before  he  can 

^^**^  from  the  owner.     Oray  vs.  Sican.  94. 
lERESr. 

.  *  ^Uiai  of  money  is  paid  in  part  of  a  debt  due  on  bond,  &c.  carry- 

S  interest,  before  the  expiration  of  the  year,  such  payment  is  to 

deducted  from  the  interest  then  due,  and  the  residue,  if  any, 

/^^   the  princijial;  and  the  balance  thus  ascertained,  decreed  to 

.  P^d  with  interest  thereon  until  paid.    Lamott  et  al,  vs.  Sterett^  29. 

2.  1  18  ^^ithin  the  discretion  of  the  Court  of  Appeals  to  give  interest  by 

J'^^y  of  additional  damages.     Contee  vs.  FituUey,  199. 
^'         ^  judgment  founded    on  a  verdict    for  damages  including  in- 
J^^est,  the  Court  of  Appeals  will  permit  interest  to  be  calculated 
^^Teon  from  the  date  of  the  judgment  until  its  affirmance  in  such 
.J^^rt,  and  award  the  same  by  way  of  additional  damages.    Ihid. 
4.  Where  the  Court  of  Appeals  affirms  a  judgment  of  the  Court  below, 
without  awarding  interest  by  way  of    additional  damages,  in  an 
action  on  the  appeal  or  writ  of   error  bond,  interest  can  be  re- 
covered only  from  the  time  of  the  affirmance.     Butclier  vs.  Nor- 
wood, 298. 
5.  On  the  affirmance  of  a  judgment  rendered  in  the  Court  below  in  an 
action  of  assault  and  battery,  interest  by  way  of  additional  dam- 
ages may  be  awarded.    IbiiL 
See  Payment. 
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JUDGMENT. 

1.  A  judgment  which  is  for  any  cause  reversed,  can  have  no  legal  effect 

whatever.     Oreen  vs.  Stone^  247. 

2.  Under  the  Act  of  1778,  c.  21,  no  agreement  for  the  stay  of  execu- 

tion on  a  judgment,  which  is  not  entered  on  the  docket  at  the  time 
the  judgment  is  rendered,  can  make  it  unnecessary  to  issue  a  acu  feu 
to  revive  the  judgment  when  a  year  and  a  day  has  passed  from  the 
time  such  judgment  was  rendered.  Salmon  vs.  YateSy  300. 
8.  Every  judgment  for  money  carries  interest  from  its  date,  unless  the 
terms  agreed  on  provide  otherwise,  or  the  nature  of  the  judgment 
prohibits  it.     Owinn  vs.  Whitaker^  429. 

4.  The  interest  on  a  judgment  may  be  levied  under  an  execution  on  the 

judgment  as  well  as  the  principal.    Ibid, 

5.  In  debt  on  a  judgment  bearing  interest,  the  jury  must  assess  damagea 

equal  to  the  interest.    Ibid. 
See  Admiralty. 
Assumpsit. 
Interest. 
Payment. 

JURISDICTION. 

The  County  Court  has  jurisdiction  in  an  action  of  assumpsit  for  not  de- 
livering a  sufficient  quantity  of  superfine  flour,  produced  from  the 
plaintiff  ^s  wheat,  sent  to  be  ground  at  the  defendant's  mill,  althoagli 
the  damages  recovered  were  less  than  10/.  B7*unervs.  Hedges ^ 
134. 

LAND  COMMISSION. 
See  Deposition. 

LANDLORD  AND  TENANT. 

1.  A  distress  for  rent  in  arrear.  to  be  lawful,  must  be  made  agreeably 

to  the  statute  of  2  W.  &  M.  c.  5.     Garrett  vs.  Hughlett,  8. 

2.  A  lessor  is  entitled  to  the    rent  of  the  demised  premises,   although. 

during  the  term  they  were  destroyed  by  fire,  and  although,  after 
the  fire,  he  entered  upon  the  piremises,  and  took  possession  of  sundry 
articles.    Lamott  vs.  Sterett,  29. 

LAND  OFFICE. 

1 .  The  opinion  of  the  Judge  of  the  land  office  is  not  conclusive.     Rmg^ 

gold  vs.  Maiott,  184. 

2.  The  decisions  of  the  Chancellor  as  Judge  of  the  land  office,  are  not 

conclusive,  but  may  be  reviewed  in  the  Court  of  Chancery  by  origi- 
nal bill.     West  vs.  Jarrett^  834. 
See  Grant. 

LAW  AND  FACT. 

1.  It  is  the  province  of  the  jury  to  determine,  from  the  evidence v  the  true 

location  of  the  tracts  of  land  in  dispute,  and  whether  there  was  any 
vacancy  between  the  same.    Howard  vs.  Cromwell^  78. 

2.  It  is  the  province  of  the  jury,  to  determine  whether  any  allowance  be 

made  for  the  variation  of  the  compass,  and  the  rate  or  rule  of  sach 
allowance.     Ibid. 
8.  It  is  for  the  jury  to  determine  whether  the  descriptive  expressions  in 
a  grant  of  land  are  binding  or  not.    Ridgely  vs.  Norwood^  88. 
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^^  AND  FACT.— Confmtied. 

^*  In  all  cases  of  ambiguity,  arising^  on  the  face  of  a  grant,  as  to  the  loca- 
tion of  the  land,  the  jury  is  the  proper  tribunal  to  decide  the  fact  of 
location,  which  may  well  be  ascertained  in  such  cases  by  evidence 
de  hors  the  grant.    Dcrsey  vs.  Hammond^  126. 
^'  'Hie  time  when  a  manor  was  laid  out  is  a  matter  of  fact  for  the  jury^ 
there  being  no  record  thereof  to  be  found.    Ringgold  vs.  McUott^  184. 
^*  The  General  Court  has  a  concurrent  jurisdiction  with  the  Judge  of  the 
land  office,  as  to  the  extent  and  operation  of  interfering  grants;  and 
it  is  the  peculiar  province  of  the  jury  to  decide  facts.    Ihid. 
"  'HiQ  Court  decides  on  the  competency  of  evidence  and  not  on  the 
effect  of  it.    Harper  vs.  Hampton^  874. 


>R  AMD  PUKCHASER. 

'  -^  Lord  Proprietary  had  not  the  royal  rights  of  the  King  of  England, 
^d  he  might  be  barred  by  the  Act  of  Limitations  and  adverse 
^'^'ssession  of  lands,  which  he  claimed  by  escheat,  &c.    Russdl  vs. 

2.  2.^«*«^,  45. 

^  Act  of  Limitations  is  a  bar  to  an  action  brought  within  one  year 

3.  i!f^^  *  former  action  had  been  struck  off.    Ccavood  YB.WTietcroft^  63. 

^  A.ct  of  Limitations  need  not  be  pleaded  to  each  distinct  count  in  a 

^^^Tation  containing  several  counts  upon  several  distinct  causes 

4.  jH     ^<5tion.    Bullen  vs.  Eidgely^  64. 

f    ^^ct  of  Limitations  does  not  begin  to  operate  until  the  expiration 
.  ^V^e  time  limited  for  the  payment  of  the  money  secured  to  be 
5  t^k^         ^y  ^^  bond,  Ac.     Glasgow  vs.  Porter,  68. 

^^^  an  administrator  files  as  an  exhibit  in  a  Chancery  suit,  an  ac- 
.  J^^^t:  against  his  intestate  in  favor  of  A.  it  is  a  sufficient  acknow> 
* .    ^^=kient  of  such  account  to  prevent  the  operation  of  the  Statute  of 
^|*^^it»tions,  and  one  who  is  the  attorney  of  both  the  administrator 
/^      A.  is  competent  to  prove  that  the  administrator  directed  such 
^^^'^^^Vi.nt  to  be  used  as  an  exhibit,  and  insisted  on  in  such  suit. 
^*^^>e8  vs.  Perrie,  68. 
^-  ^  ^^^  F.  in  January,  1796,  got  possession  of  property  claimed  by 
^^^^ad  in  March,  '96,  P.  brought  trover  against  F.  which  action 
^^^^^d  in  the  same  year  by  the  death  of  F.  and  no  administration 
^*  granted  on  F's  estate  until  January,  1799,  and  in  February,  '99, 
^^  Executors  brought  assumxisit  against  F^s  executors  for  the  value 
^^  ^^e  property,  it  was  held  that  the  Statute  of  Limitations  was  not 
*  ^^^J-  to  the  suit.     Parker  vs.  Fossitt,  204. 
<7.  A-  ^on-resident  of  the  State,  but  who  is  a  resident  of  one  of  the 
^^ted  States,  is  not  barred  by  the  Statute  of  Limitations  in  an  action 
^^  ejectment.    Pancoaat  vs.  Addison,  212, 
gee  Replevin. 

^jJDAMUS. 
1.  A  mandamus  cannot  issue  to  compel  a  levy  Court  to  levy  a  sum  of 
money  after  the  time  for  making  it  has  passed.    EUicott  vs.  Levy^ 
Court,  219. 
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PRACTICE.— Conttnucd. 

7.  The  County  Court  refused  to  receive  the  plaintiffs^  declaration  at  the 

fourth  term,  and  to  lay  a  rule  on  the  defendant  to  plead  at  that  or 
the  succeeding  term,  and  wholly  refused  to  continue  the  cause;  on 
appeal,  reversed.    Briscoe  et  al.  vs.  Ward^  107. 

8.  Can  a  writ  of  procedendo  be  awarded  in  any  case  except  where  there 

has  been  a  jury  trial,  and  a  reversal  on  a  bill  of  exceptions?    Ibid. 

9.  A  plea  of  payment  may  be  withdrawn  at  the  trial  Court  for  the  pur- 

pose of  pleading  infancy.    Somervell  et  cd,  vs.  King^  183. 

10.  Proceedings  stayed  in  an  action  of  ejectment,  unless  the  costs  recov- 

ered in  a  former  ejectment  between  the  same  parties,  are  paid.  Bull 
vs.  Sheredine^  134. 

11.  The  allowance  for  the  attendance  of  a  witness,  who  was  subpcenaed^ 

but  not  sworn  at  the  trial,  is  not  to  be  taxed  in  the  costs,  unless  di- 
rected by  the  Court,  on  application.  Davis  vs.  Batty ^  168. 
12.  If  one  party  gets  a  commission  to  take  testimony  on  the  terms  that 
whether  it  be  returned  or  not,  the  cause  shall  not,  on  that  account, 
be  continued  at  the  ensuing  term;  yet  if  it  be  returned  executed  at 
the  ensuing  term,  the  adverse  party  has  a  right  to  a  continuance 
till  he  has  time  to  examine  the  testimony,  that  he  may  have  an 
opportunity  of  disproving  it  if  he  thinks  necessary.  Norwood  y%, 
Oicijvgs^  181. 

13.  On  paying  costs,  a  party  may  amend  from  assumpsit  to  trover.    Kir- 

urin  vs.  Raborg^  181. 

14.  A  cause  re-instated,  after  having  been  decided,  in  pursuance  of  an 

Act  of  Assembly.     Garretson  vs.  Cole^  227. 

15.  Notwithstanding  notice  of  trial,  a  continuance  of  the  action  will  be 

granted  to  the  defendant  on  suggestion  of  the  existence  of  a  bill  in 
Chancery  by  him  against  the  plaintiff,  for  a  discovery  of  facts 
material  in  the  trial  of  the  action',  and  that  due  diligence  had  been 
used  to  obtain  the  plaintiff  ^s  answer.    Ridgley  vs.  Campbell^  276. 

16.  Where  there  are  issues  in  fact  and  in  law,  the  last  shall  be  tried  first. 

Harper  vs.  Hampton,  277. 

17.  Where  a  rule  of  Court  authorizes,  under  circumstances,  a  continu- 

ance of  a  cause  on  the  suggestion  of  either  party,  without  costs, 
those  circumstances  must  be  proved,  otherwise  than  by  such  pafty^s 
oath.     Middleton  vs.  Edden,  281 . 

18.  A  general  demurrer,  or  any  plea  going  to  the-  merits,  will  be  re- 

ceived at  any  time  to  save  a  non  pros.     Contee  vs.  BealU  298. 

19.  A  party  has  a  right  to  a  continuance  of  the  action  when  testimony 

obtained  under  a  commission  returned  at  the  present  term  is  about 
to  be  used  by  the  opposite  party.    Harxier  vs.  Hampton^  374. 

20.  The  tender  of  a  bond  of  indemnity,  after  action  brought,  is  insuffi- 

cient when  indemnity  is  necessary  to  the  plaintiff  ^s  recovery.    Ibid. 

21.  The  plea  of  payment  to  an  action  of  debt  on  a  bond  cannot  be  with- 

drawn to  plead  nU  debet.    It  may  be  to  plead  non  est  factum^  on  the 
payment  of  costs.    Williams  vs.  Williams^  425. 
See  Bill  of  Exception,  2. 

PRESUMPTION. 
See  Grant. 
Ejectment. 
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PfilOKITY. 

1-  Where  the  State  and  an  individual  have  judgments  against  a  de- 
ceased person,  in  the  payment  of  the  debts  of  the  deceased  by  his 
executor,  the  judgment  by  the  State  has  a  preference,  and  is  to  be 
paid  first.    Contee  vs.  C/ieir,  254. 
3.  Under  the  Act  of  March,  1778,  ch.  9,  s.  6,  as  soon  as  a  suit  is  com- 
menced by  the  State,  a  lien  is  created  on  the  lands  of  the  debtor, 
and  the  State  acquires  a  right  of  preference  over  the  other  credi- 
tors who  had  not,  prior  to  the  commencement  of  the  suit  by  the 
State,  secured  a  lien  by  judgment,  mortgage,  or  otherwise.    David- 
9on  vs.  Clayland^  340. 
^'  If  such  lands  be  sold  by  a  sheriff  under  &Jieri  facias^  issued  on  a  prior 
judgment  and  lien,  the  surplus  of  the  money  arising  from  the  sale 
after  satisfying  such  prior  lien,  remaining   in  the  hands  of  the 
sheriff,  is  to  be  considered  as  land  and  subject  to  an  attachment 
issued  by  the  State  on  its  judgment,  in  preference  to  a  prior  attach- 
ment issued  by  a  private  creditor  on  a  judgment  rendered  at  the 
same  term.    Ibid. 

*^bateof  accounts. 

^  Account. 

^^GiUXT. 

■  %ht  of  possession  only,  is  necessary  to  support  an  action  of  replevin. 
0  J'^*th  vs.  Wmiamson.  97. 

'ath.er  is  the  natural  guardian  of  his  children,  and  where  they  have 
^  other  guardian,  may  maintain  replevin  for  their  personal  prop- 
IjI"^^^     Ibid, 

^    ^e  may  do,  though  the  children  be  females,  and  upwards  of  six- 
.     **  and  under  twenty-one  years  of  age,  at  the  time  the  property 
^  ».    ^^l«en  from  them,  or  at  the  institution  of  the  suit.     Ibid, 

^^t^cttions  in  replevin  cannot  be  taken  advantage  of  unless  pleaded. 

5  In  • 

^*^  action  of  debt  on  a  replevin  bond,  where  general  performance 

^^^    pleaded,  the  replication  stated  that  a  writ  of  replevin  had  been 

J  ^^*'^^cuted,  Ac.   and  that   a   judgment   was   rendered  de   retomo 

^^^'*^do,  &c.  After  a  judgment  by  default  against  the  defendant, 
.  ^^^  being  no  rejoinder  to  the  replication,  there  was  a  writ  of 
^^'^iry  to  assess  damages,  when  the  plaintiff  offered  to  read  from 
r^^  I'ecord  oyer  of  the  replevin  bond  upon  which  the  suit  was 
^^^"Ught,  to  which  the  defendant  objected.    Hdd,  that  the  original 

"^^<l  need  not  be  produced,  but  that  it  might  be  read  from  the  re- 

^^^.     Reid  vs.  Wethered,  273. 

See  A.BA.TEMENT. 

\'  A  sheriff  cannot  maintain  an  action  for  officers^  fees  placed  in  his  hands 
for  collection,  unless  he  has  paid  the  amount  to  the  officer  to 
whom  they  were  due.     Qoldamith  vs.  Pattiaon,  138. 

2.  An  attachment  may  be  had  against  a  sheriff  for  not  returning  a  writ. 
West  vs.  Hughes,  276. 
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SLANDER. 

Proof  of  words  spoken  in  the  second  person,  will  not  support  a  decla- 
ration in  an  action  of  slander  laying  them  in  the  third  person.  Wolf 
vs.  Rodifer^  249. 

SLAVES. 

1.  A  master,  in  order  to  retain  the  services  of  his  slave  who  has  peti- 

tioned for  his  freedom,  must  enter  into  the  usual  recognizance  for 
suffering  the  petitioner  to  prosecute  his  petition,  &c.  Jenmgs  tr. 
Higgins^  208. 

2.  If  a  petitioner  for  freedom  obtains  a  judgment  in  his  favor,  which  is 

afterwards  reversed  on  appeal,  his  master  cannot  recover  the  value 
of  his  services  from  a  person  who  may  have  hired  him  between  the 
time  of  the  first  judgment,  and  that  of  its  being  reversed,  unless  he 
has  given  bond  to  prosecute  the  appeal.    Ibid. 

3.  And  if  he  does  give  such  bond  it  seems  he  will  have  a  right  to  keep 

such  petitioner  in  his  possession  pending  the  appeal.    Ibid. 

4.  'The  issue  or  increase  of  female  slaves,  born  during  the  life  of  a 

legatee  for  life,  is  the  property  of  the  representatives  of  such  legatee. 
Standiford  vs.  Amoss^  824. 

SPECIFIC  PERFORMANCE. 
See  Equity. 

STATUTES. 

1 .  The  title  and  preamble  of  an  Act  of  Assembly  are  never  resorted  to 

in  expounding  it,  to  ascertain  the  meaning  of  the  Legislature,  where 
the  words  in  the  enacting  clause  are  explicit.  Davidsonrs.  Clayland^ 
840. 

2.  The  Statute  of  21  James  I,  ch.  16,  has  been  adopted  by  the  Courts 

of  Maryland  as  applicable,  &c. 
The  words  ''beyond  seas,'^  in  the  saving  of  the  Statute  of  21Ja]ne6l, 
ch.  16,  are  synonymous  with  out  of  the  jurisdiction  of  the  State. 
Pancoast  vs.  Addison,  212. 

3.  The  Statute  of  82  Henry  VIII,  ch.  2,  s.  2,  respecting  dormant  titles. 

does  not  extend  to  this  State,  nor  has  it  been  adopted  or  intro- 
duced therein  by  any  decision.    Ibid. 

4.  Statute  of  2  W.  &  M.  c.  5.     Garrett  vs.  Hughlett,  8. 

5.  Statute  of  5  Geo.  II,  c.  7.     Arnot  vs.  Nichols^  288. 

6.  Act  of  1715,  c.  45.    Davis  vs.  Batty,  168. 

1715,  c.  47.  Corporation  vs.  Hammond,  860. 

1728.  c.    8.  Gittings  vs.  Hal!,  11. 

1729,  c.  20.  Smoot  vs.  Bunbury,  89. 
1768,  c.  23.  Parrott  vs.  Gibson,  242. 
1766,  c.  21.  Hawkins  vs.  Burress,  316. 
1778,  c.    9.  Davidson  vs.  Clayland,  340. 
1778,  c.  21.  Salmon  vs.  Yates,  800. 

1792,  c.  55.     Corporation  vs.  Hammond,  360. 

1800,  c.  44.    Monro  vs.  Gittings,  302. 

1801,  c.  74.     Whittington  vs.  Polk,  150-. 

SUPERSEDEAS. 
See  Appeal. 
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The  surety  on  a  collector's  bond  is  not  answerable  for  a  sum  of  money 
directed  by  an  Act  of  Assembly  to  be  levied  at  a  particular  time, 
which  was  not  so  levied.  And,  although  the  defendant  had  in  the 
Court  below  withdrawn  his  plea  and  confessed  judgment,  such 
judgment  will  be  reversed  on  writ  of  error.     Qiiffnn  vs.  State.  26. 

^  Bond. 

-^i  AND  COLLECTOR. 

^  a  sum  of  money  is  levied  and  collected  after  the  time  for  making  the 
levy  has  passed,  the  sureties  of  the  collector  would  not  be  answer- 
able in  case  it  were  not  paid  over.    Ellicott  vs.  Levy  Court,  219. 
^Mandamus. 

I^respass  will  not  lie  by  a  master  for  an  assault  and  battery  on  his 
filave,  unless  it  be  attended  with  a  loss  of  service.     Comfute  vs. 

'  ^Ae  plaintiff  to  recover  in  an  action  of  trespass  must  show  title  or 
tbat  he  was  in  the  actual  possession  of  the  place  where,  &c.  when, 
2     ^c.   Nortcood  vs.  Shipley^  180. 

*  ^  AH  action  of  trespass  for  mesne  profits,  the  plaintiff  recovers  dam- 
^es  only  for  the  use  and  occupation  of  the  land,  and  not  for  tres- 
4,  .^^*®8®&  committed  during  the  same  period.     OHl  vs.  Cole,  245. 

'recovery  therefore  in  such  action  is  no  bar  to  an  action  of  trespass 

*ie  raoving  of  fence  rails  is  a  trespass,  for  which  damages  may  be  re- 
pt>vered  in  an  action  of  trespass  q.  c.  /.  notwithstanding  a  recovery 
r*  ^H.  action  for  mesne  profits,  unless  that  removal  was  necessary 
9,  j^''    ^iie  use  and  occupation  of  the  land.     Ibid, 

^^t^ion  of  trespass  to  recover  mesne  profits,  the  defendant  is  not 
^f^I^p)ed  by  the  judgment  in  the  ejectment,  from  proving  that  the 
*i     ^^^t;iff  was  in  possession  of  the  land  between  the  demise  laid  in  the 
y  nn       ^;^^ation  and- the  judgment.     Went  v%,  Hughes  ,2^^. 

J    .^^Xdgment  is  conclusive  as  to  the  defendant's  possession  and  the 

^  ^^^"tiff 's  title,  from  the  date  of  the  demise  to  that  of  the  judgment, 

^^^  ^^e  defendant  cannot  shew,  that  in  point  of  fact  other  persons 

~^^     ^iich  i)osse86ion,  in  order  to  free  himself  from  an  action  for  the 

^^^  profits  during  that  time,  except  he  can  shew  that  the  pos- 

y^^^-^^n  was  in  the  plaintiff.    The  judgment  does  not  conclude  him 

^*^  proving  that  fact.    Ibid. 

o.  1    ^  ^^over  TO6s?ic  profits  for  any  time  anterior  to  the  date  of  the  de- 

^^  1  the  plaintiff  must  prove  both  his  title  then  and  the  defendant's 

P^^BBession.    The  judgment  in  ejectment  is  proof  of  neither.     Ibid, 

9.  in  ^Ix^  action  for  mesne  profits,  the  plaintiff  can  only  prove  by  one 

ti^ro  ways  the  amount  he  is  entitled  to  recover — 1st.  By  shewing 
^^^^t  profits  have  been  in  fact  actually  received;  or  2d.  The  prob- 
*«le  value  of  the  land.    IbUL 

10.  1a  xx^  chooses  the  first,  he  can  only  recover  what  he  can  shew  to  have 

"^©n  the  actual  receipts.    If  nothing  was  received,  he  can  recover 
liothing.    Ibid, 
ll-  "^Q  plaintiff  can  recover  nothing,  if  he  has  himself  had  the  posses- 

Bion.     Ibid. 
See  Ejectment. 

30  1  H.  &  J. 
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TROVER. 

1.  Whether  or  not  a  bequest  to  the  daughter  is  good  evidence  to  the 

jury  in  mitigation  of  damages  in  an  action  of  trover  by  the  execu- 
trix against  the  husband  of  the  daughter,  for  the  property  be- 
queathed, if  there  is  no  proof  of  an  assent  by  the  executrix  to  such 
legacy.      Wilscm  vs.  Rine,  90. 

2.  If  A.  purchases  stills  of  B.  and  pays  him  the  purchase  money,  and  B. 

afterwards  takes  the  stills  in  possession,  the  proper  remedy  is  trover, 
and  A.  cannot  support  assumpsit  against  B.  to  recover  back  the  pur- 
chase money.  Kintan  vs.  Raborg^  181. 
8.  If  chattels  are  delivered  by  plaintiff  to  defendant  for  sale,  and  he. 
instead  of  selling  them,  appropriates  them  to  his  own  use,  and  refuses 
to  account  for  them,  the  plaintiff  may  sustain  an  action  of  trover. 
Barton  vs.  White ^  859. 

USURY. 

Where  a  deed  is  usurious.    Hogmire  vs.  Chapline^  22. 

VENDOR. 
,  1.  If  a  conveyance  is  made  of  land,  and  a  bond  taken  for  the  purchase 
money,  and  the  purchaser  dies  without  having  paid  the  purchase 
money,  and  the  land  is  decreed  to  be  sold  for  the  payment  of  the 
debts  of  the  deceased,  the  vendor  is  entitled  to  a  preference  in  the 
payment  of  his  debt.  White  vs.  Ccisanave,  66. 
2.  In  an  action  of  debt  on  a  bond  for  the  purchase  money  of  land  sold  and 
conveyed,  parol  evidence  cannot  be  given  by  a  witness  that  he  was 
seised  of  any  part  of  the  land  so  sold,  in  order  to  rebut  the  claim  and 
title  of  the  vendor  to  any  part  of  the  land  included  in  his  deed  to  the 
vendee,  or  to  shew  that  the  title  to  any  part  of  the  land  so  con- 
veyed was  not  in  the  vendor  at  the  time  of  the  conveyance.  Sfiarpe 
vs.  Gibson^  271. 

WARRANT  OF  SURVEY. 
See  Grant. 

WILLS. 

1.  The  declarations  of  a  testator,  or  of  the  witnesses,  or  of  the  draftsman 

of  a  will,  are  not  admissible  to  establish  the  same.  CoUins  et  tur. 
Lessee  vs.  Elliott,  1. 
One  witness  is  sufficient  to  prove  all  the  requisites  made  essential  to 
the  validity  of  a  will  by  the  Statute  of  Frauds;  but  where  all  the 
witnesses  are  dead,  •  proof  of  the  hand- writing  of  the  testator  and 
of  all  the  witnesses  is  necessary.     Ibid, 

2.  Whether  notes,  placed  by  a  testator  for  collection  in  the  hands  of  the 

husband  of  his  daughter,  were  intended  to  be  bequeathed  to  her 
under  the  following  clause,  viz.  ^^I  give  and  bequeath  unto  my 
daughter,  all  the  property  she  has  in  her  possession,  belonging  to  me. 
of  every  description,  at  the  time  of  my  decease  forever.  ""^  Held, 
that  it  was  the  province  of  the  jury  to  determine  whether  by  the 
will  and  evidence  in  the  cause,  the  notes  were  intended  by  the 
testator  as  the  property  bequeathed  to  his  daughter.  WHson  vs. 
Rine,  90. 
8.  A  general  legacy  does  not  vest  the  property  bequeathed  in  the  legatee, 
without  the  assent  of  the  executor,  and  the  executor  may  main- 
tain trover  for  such  property  against  the  legatee.     Ibid. 
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WILLS.-C'anhnued. 

4.  A  devise  of  a  tract  of  land  by  name,  and  described  as  lying  in  B. 
County,  passes  the  whole  tract,  although  part  of  it  lie  in  another 
county.     Dorsey  vs.  Hammond^  126. 
d«  The  declarations  of  a  deceased  witness  to  a  will  are  not  evidence  of  his 

signature.     CoUing  vs.  Nicols,  248. 
^*  Where  all  the  witnesses  to  a  will  are  dead,  there  must  be  proof  of 
the  testator's  hand- writing,  and  of  the  hand -writing  of  all  the  wit- 
nesses: and  where   the  witnesses  set  their  marks,  there  must  be 
proof  that  such  marks  were  made  by  them.     Ibid. 
**•  In  the  construction  of  wills,  the  intention  of  the  testator  is  to  pre- 
vail; but  that  intention  must  accord  with  the  rules  of  law,  and  is  to 
be  collected  from  the  words  of  the  will  only.    Berry  vs.  Berry,  255. 
^'  The  heir  at  law  is  not  to  be  disinherited  without  express  words  or 

necessary  implication.     Ibid, 

^'  ^ere  A.  devised  to  S.  ''all  the  land  I  hold,  or  claim  right  to,  on 

the  W.  side  of  a  small  drain  that  leads  from  the  pond — also  the  land 

over  said  drain  lying  on  Piney  Branch,  formerly  called  Pork  Hall 

and  Bachelor's  Delight,  lying  in  Charles  County,  to  him  and  his 

^irs  lawfully  begotten  of  his  body  forever,''  it  was  hdd^  that  the 

^ords  ^'  lying  in  Charles  County,"  constitute  part  of  the  description 

of  the  last  mentioned  tracts,  and  do  not  limit  the  operation  to  the 

first  part  of  the  devise;  that  the  words**  to  him  and  his  heirs, "  &c. 

define  the  estate  the  devisee  is  to  have  in  the  lands,  and  are  as  appli- 

^bie  to  the  first  part  of  the  devise  as  the  last,  and  that  S.  took  an 

^^te  tail  in  all  the  lands  devised  to  him;  and  that  ""on  the  W.  side 

^^  the  drain,"  mean  all  the  lands  on  the  W.  of  a  meridian  N.  line 

10  m^^^^^^  ^^"^  ***®  pond.    Ibid. 

^ere  a  testator  by  his  will  had  devised  to  his  heir  at  law  the  same 

^tate  in  lands  which  he  would  have  had  by  descent — HeZd,  that 

Tk^  *ook  by  descent  and  not  by  purchase.      Philips  vs.  Dashiell,  298. 

•  ^  ^'ecord  of  a  will  not  legally  attested  by  three  witnesses,  is  not 

^^S&l  und  admissible  evidence  to  prove  that  the  testator  claimed  the 

^^d.  therein  devised,  and  was  in  possession  thereof,  claiming  title  to 

^^^  a«tine.     Chaney  vs.  Watkhis,  826. 

12.  Under  a  devise  to  A.  and  his  heirs,  for  ever,  but  in  case  of  his  death 

"®^ore  that  of  the  devisor,  or  of  his  (the  devisee)  not  disposing  of 

the  property  devised  before  his  (the  devisee's)  death,  then,  with  a 

y®i*vaixider  over  to  B.  and  his  heirs,  a  disposition  by  A.  by  last  will, 

^  ^  ^disposition  by  him  in  his  life-time,  and  as  such  defeats  the  estate 

^  Remainder.    Corporation  vs.  Hammond,  360. 

\^.  ^^en  land  is  devised  absolutely,  evidence  of  the  acts  of  the  devisor 

uid  devisee  and  other  matters  de  hors  is  inadmissible  to  show  that 

it  was  devised  upon  a  secret  trust;  the  true  construction  of  the  will 

depends  upon  the  will  alone.    Ibid, 

See  Trover. 

JT  OF  ERROR. 

1.  A  wiit  of  error  must  be  directed  to  the  inferior  Court  by  its  proper 

style.    Cummings  vs.  State ^  206. 
2.  A  writ  of  error  quashed  because  it  was  not  produced  to,  and  allowed 

by,  the  inferior  Court  until  after  the  return  day  of  the  writ.    Ibid. 


468  INDEX.— 1  H.  &  J. 

WRIT  OF  ERROR.— Cantinued, 

3.  A  writ  of  error  is  not  a  supersedeas  where  the  bond  is  not  given  in 
double  the  amount  of  the  debt  and  costs  recovered,  or  where  the 
condition  of  such  bond  is,  that  if  the  plaintiff  in  error  shall  not 
prosecute  such  writ  of  error  with  effect,  the  bond  shall  not  be  void. 
Johnson  vs.  Gohlsborough^  306. 
See  Appeal. 
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TAINING   THE   SeCOND  VoLUME   OF  HaRRIS  &  JOHXSON*S   REPORTS. 


BALTIMORE: 

M.     CURL  ANDER, 

Law  Bookbiller,  Publishek  and  Importer. 

1883. 


References  in  the  notes  to  preceding  volumes  of  Maryland  Reports  are 
made  to  the  pages  of  this  edition. 


CORRIGENDA. 

On  page  5,  in  the  second  line  of  the  second  paragraph  of  the  syllabus,  for 
*'/roffi  arguing ^"^^  read  ''  to  argue.' ^ 

On  page  49,  in  the  first  line  of  the  fourth  paragraph  of  the  syllabus,  for 
*  *  mortgage, ' '  read  ' '  mortgagor. ' ' 

On  page  144,  in  the  twenty-flfth  line  of  the  second  paragraph  of  the  sylla- 
bus, for  '*maZe,''  read  ""female/' 

On.page  293,  in  the  first  line  of  the  syllabus,  for  '*  or/'  read  *'  ow.'* 
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CASES 


ARGUED    AND    DETERMINED 


IN   THE 

:)OTJET    OF    APPEALS 


OP 


MARYLAND. 


•  COURT  OF  APPEALS,  JUNE  TERM,  1806.  1 

WlNCHESTEE  €t  al.  VS,  BBOOKE. 

B.  sold  and  transferred  to  E.  S.  80  shares  of  bank  stock,  and  took  his 
notes  therefor.  Two  days  thereafter  E.  S.  became  insolvent,  and  trans- 
ferred all  his  property  to  trustees,  for  the  benefit  of  his  creditors.  The 
trustees  sold  the  stock,  and  received  the  proceeds.  On  a  bill  filed  by  S. 
B.  against  £.  S.  and  the  trustees,  claiming  to  be  i>aid  the  notes  out  of 
tlie  proceeds  of  the  sale  of  the  stock,  in  preference  to  the  other  credi- 
tors, it  seems  that  he  was  not  entitled  to  such  preference. 
ere  a  preference  is  claimed  by  one  of  the  creditors,  it  should  appear  by 
the  proceedings,  that  there  were  other  creditors  whose  claims  are  proved 
and  allowed;  also  the  amount  of  the  estate  and  claims  should  appear,  so 
as  to  show  the  proportion  which  the  creditor,  claiming  the  preference,  is 
entitled  to,  in  case  he  had  no  right  to  a  preference. 

LPPBAL  from  a  decree  of  the  Court  of  Chancery.  The  bill,  filed 
the  present  appellee,  stated  that  Brooke,  the  complainant,  being 
r^essed  of  and  entitled  to  80  shares  of  stock  in  the  Bank  of  Colum- 
and  being  desirous  of  disposing  thereof,  did,  in  May,  1795,  make 
lication  to  Solomon,  one  of  the  defendants,  who  at  that  time 
^d  as  broker  in  Baltimore,  to  sell  them  for  him.  That  Solomon 
rmed  Brooke  he  had  a  commission  to  purchase  shares  in  the 
ik  of  Columbia  for  a  gentleman  in  Philadelphia,  and  that  he 
Id,  and  did  purchase  the  shares  of  Brooke,  for  which  Solomon 
1  2  H.  &  J. 
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agreed  to  give,  and  did  give  to  him,  his  promissory  notes  for  $2,424, 
the  one-half  pa^-able  in  26  days  and  the  other  half  payable  in  28 
days,  and  the  shares  were  transferred  by  Brooke  to  Solomon.    That 
Solomon,  in  4  or  5  days  after  the  date  of  the  notes,  became  bankrupt, 
and  on  the  18th  of  May,  1795,  made  and  executed  a  deed  of  trust  to 
Winchester,  &c.  the  other  defendants,  of  his  effects  and  property,  in 
trust,  to  be  distributed  among  his  creditors.    That  under  and  in  virtue 
of  the  assignment,  the  assignees,  Winchester,  &;c.  lay  claim  to  the 
80  shares,  (Solomon  not  having  disposed  thereof  for  a  fair 
"^         •  and  valuable  consideration  to  any  person  whatever  before  his 
failure,)  they  alleging  that  the  shares,  or  the  net  proceeds  thereof, 
must  be  applied  equally  among  all  the  creditors  of  Solomon;  although 
Brooke  charges,  that  he  hath  an  equitable  lien  on  the  shares,  or  the 
'proceeds  thereof,  in  preference  to  any  other  of  the  creditors  of  Solo- 
mon, the  shares  having  been  a  fund  created  on  the  credit  of  the 
notes,  and  not  having  been  since  assigned  to  a  purchaser  for  a  valu- 
able consideration,  without  notice  of  such  equitable  lien.    That 
Brooke  hath  applied  to  the  assignees,  Winchester,  &c.  who  refuse  to 
pay  him  the  amount  of  the  shares,  or  the  value  thereof,  alleging  that 
Brooke  hath  not  any  preference  to  the  other  creditors.    Prayer,  that 
the  defendants  be  compelled  to  pay  to  the  complainant  the  said 
shares,  or  the  value  thereof,  in  preference  of  the  other  creditors  of 
Solomon,  and  true  and  perfect  answers  make,  &c.    Also  to  account 
with  and  pay  to  the  complainant  the  said  shares,  or  the  value  and 
net  proceeds  thereof,  in  satisfaction  of  the  notes;  and  that  the  com- 
plainant may  have  such  other  remedy  in  the  premises  as  the  nature 
of  his  case  doth  or  may  require,  &c. 

The  answer  of  Winchester,  &c.  so  far  as  is  material,  stated,  that 
when  Solomon  executed  the  deed  of  trust  to  them,  he  was  insolvent, 
and  owed  large  sums  of  money  to  several  persons,  far  exceeding  the 
value  of  all  the  proi>erty  and  effects  which  he  was  interested  in,  or 
had  any  title  to.  That  these  defendants  had  no  notice,  at  the  exe- 
cution of  the  deed,  that  Solomon  w^as  indebted  to  the  complainant, 
or  any  other  person,  for  the  80  shares.  That  these  defendants,  all  of 
whom  are  the  creditors  of  Solomon,  did,  in  July,  1799,  sell  the  shares 
for  $1,613.  That  they  are  willing  to  pay  to  the  complainant  his  pro- 
portions of  all  moneys  which  they  received  in  virtue  of  the  deed,  and 
have  always  been  wiUing  to  pay  the  same ;  but  the  complainant  has 
refused  to  make  any  application  therefor.  They  insist  that  the  com- 
plainant has  no  lien,  either  equitable  or  legal,  on  the  shares,  or  the 
money  arising  from  the  sales  thereof,  for  the  payment  of  the  notes, 
as  the  shares  were  legally  transferred  to  Solomon,  and  by  him  to 
these  defendants.  They  say,  that  they  have  beeti  informed  by  Solo- 
mon, and  believe  the  fact  to  be,  that  Solomon  purchased  the  shares 
on  his  account,  and  for  his  own  benefit  and  use. 

•  The  answer  of  Solomon  is  similar  to  the  preceding  answer. 
^         That  at  the  time  he  executed  the  deed  of  trust,  he  was 
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indebted  to  a  number  of  persons  far  exceeding  the  value  of  the 
>ioperty  and  effects  to  which  he  was  entitled.  That  he  did  not 
nfonn  the  trustees,  at  the  time  he  executed  the  deed,  or  at  any  time 
)efore,  that  he  had  not  paid  the  complainant  for  the  80  shares. 
That  after  the  execution  of  the  deed  he  did  uot  interfere  in  the  ad- 
olDistration  of  his  effects,  but  the  same,  since  that  period,  has  been 
mder  the  entire  and  exclusive  control  of  the  trustees.  That  on  the 
8th  of  May,  1795,  and  after  the  execution  of  the  deed,  he  was 
rrested  at  the  suit  of  some  of  his  creditors,  and  confined  in  gaol  in 
Baltimore;  and  that  on  the  succeeding  day  the  certificate  of  the 
^ansfer  of  the  80  shares  was  received  by  the  trustees.  He  positively 
Bnies  he  ever  told  the  complainant  that  he  had  a  commission  to 
orohase  shares  in  the  Bank  of  Columbia,  or  in  any  other  bank,  for 
gentleman  in  Philadelphia,  or  any  other  place  whatever,  or  that  he 
;ted  as  a  broker  in  making  the  contract  with  the  complainant ;  but 
3  expressly  says,  that  he  purchased  the  shares  on  his  own  accoimt, 
id  lor  his  own  use  and  benefit.  That  the  complainant,  about  18 
onths  after  the  purchase  of  the  shares,  applied  to  this  defendant 

sign  an  instrument  of  writing,  stating  that  he  had  purchased  the 
ares  on  commission,  which  he  refused  to  do. 
Testimony. — That  the  trustees  of  Solomon  sold  at  auction  80 
ares  in  the  Bank  of  (Columbia,  to  John  Munnickuysen,  on  the  22d 

July,  1799,  for  $2,480,  which,  after  deducting  duties  and  commis- 
m,  amounted  to  $2,413.  That  Charles  Lowndes,  in  May  or  June, 
99,  requested  Munnickuysen  to  purchase  for  him  80  shares  in  the 
mk  of  Columbia,  who  purchased  the  same  for  him  for  31  dollars  a 
are,  amounting  to  $2,480.  That  the  shares  had  been  previously 
Id  by  Lowndes  in  trust  for  the  trustees  of  Solomon.  That  the 
ridends  had  been .  paid  to  the  trustees.  That  after  the  sale  to 
innickuysen,  for  the  benefit  of  Lowndes,  the  shares  were  trans- 
Ted  to  Lowndes.  By  the  auditor's  statement,  the  defendants  are 
arged  with  the  net  amount  of  the  sales  of  the  80  shares 

auction $2,413  00 

Also  with  dividends  received,  and  interest  thereon  to  the 

i  of  July,  1799, 1,184  14 


3,597  14 
*  They  wei*e  credited  with  10  dollars  paid  on  each  of  the  - 

ires,  to  complete  the  payments  due  to  the  bank  on  the  ^ 

ures ;  and  al^o  credited  with  the  dividends  and  interest 
sing  thereon  as  charged : 899  28 


Balance  due  to  complainant, $2,697  S5 

Ianson,  C.  (24th  of  March,  1803,)  being  of  opinion  tljat  the  com- 
inant  was  entitled  to  payment  of  two  notes,  given  to  him  by  the 
endant,  Solomon,  on  account  of  eighty  shares  of  Columbia  Bank 
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stock,  transferred  by  the  complainant  to  Solomon,  out  of  the  net 
proceeds  arising  from  the  sale  of  the  bank  stock,  so  far  as  the  same 
would  extend,  in  preference  to  the  other  creditors  of  Solomon — 
Decreed,  that  the  defendants,  Winchester,  &c>,  pay  to  the  complain- 
ant the  sum  oi'  $2,697.85  cents,  the  same  being  the  amount  of  the 
dividends  and  net  proceeds  of  three-fourths  parts  of  the  sales  of  the 
eighty  bank  shares,  according  to  the  statement  thereof  made  by  the 
auditor  of  this  Court,  together  with  interest,  till  paid,  from  the  ser- 
vice of  this  decree.  That  the  complainant  and  defendants  sustain 
the  costs  by  them  respectively  expended  in  the  prosecution  and 
defence  of  this  suit. 

The  Chancellor  does  not  conceive  that  interest  can  be  allowed,  as 
proposed  by  the  counsel,  viz.  from  the  22d  of  July,  1799,  to  the  24th 
of  March,  1803.  If  it  were  allowed  it  must  either  be  charged  to  the 
trustees,  or  must  come  out  of  the  estate  of  the  insolvent,  to  the  pre- 
judice of  other  creditors.  The  latter  woqld  be  surely  unreasonable, 
when  it  does  not  appear  that  the  trustees  have  received  interest. 
From  this  decree  the  defendants,  Winchester,  &c.  appealed  to  this 
Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Tilghman,  Polk, 
Buchanan,  Nicholson,  and  Gantt,  JJ. 

Harper,  for  the  appellants,  cited  and  relied  on  EUis  vs.  Hunt,  3  T. 
R.  464;  lAckharrow  vs.  Mason,  2  T.  R.  63;  Barnes  vs.  Freeland,  6  T, 
R.  80;  Oreen  vs.  Farmer ,4:  Burr.  2214;  Bx  parte  Ockenden,  1  Aik. 
236;  Pollexfen  vs.  JIfoore,  3  Atk.  273;  Walker  vs.  Fre^wick,  2  Ves. 
622;  2  Roll.  Ah.  92,  pi.  1,  2, 6;  BreniMin  vs;  Current,  Sa^er^s  Rep.  224; 
Com.  Big.  tit.  Agreement,  {B.  3;)  Bond  vs.  •  Kent,  2  Vem.  281 ; 
^  Fawell  vs.  Heelis,  Ambl.  724;  Crimes  vs.  French,  2  Atk.  141; 
and  Walpole  vs.  Orford,  3  Ves.  416. 

Shaaff,  for  the  appellee,  referred  to  Ridgely  vs.  Carcff,  ^  H.^  MeH, 
167. 

TiLGHMAN,  J.  It  is  inconceivable  how  the  Chancellor  could  take 
the  case  up  on  the  ground  of  preference. 

The  Court  of  Api)eals  were  about  to  affirm  the  decree  of  the 
Court  of  Chancery,  inasmuch  as  it  did  not  appear  by  the  record  that 
there  were  any  other  creditors  but  the  complainant,  whose  claims 
had  been  proved  and  were  allowed;  nor  had  the  trustees  set  iorth 
the  amount  of  the  estate  of  Solomon,  and  the  amount  of  the  claims 
against  the  estate,  so  as  to  show  the*  proportion  which  the  complain- 
ant was  entitled  to,  in  case  he  was  not  entitled  to  a  preference;  bat 
the  counsel  for  the  appellants  Dismissed  the  appeal. 
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BAEiiB  v».  The  State. 

faro  table  set  up  in  a  house,  not  a  dwelling-house,  out-house,  or  place 
occupied  by  a  tavern-keeper,  retailer,  &c.  is  not  an  offence  under  the 
Act  of  1797,  ch.  110,  which  directs  that  ^'no  faro  table,"  &c.  '^  shall  be 
set  up,  kept  or  maintained  in  any  dwelling-house,  out-house,  or  place 
occupied  by  any  tavem-keex)er,  retailer,"  &c.  (a) 

liether  or  not  the  Court  can  refuse  to  x)ermit  the  counsel  in  a  criminal 
case  from  arguing  to  the  jury  against  the  Ck>urt'8  construction  of  an 
Act  of  Assembly,  after  the  Court  had  been  called  upon  to  give  a  con- 
struction to  the  Act?    Quere.  (b) 

5BB0B  to  Charles  County  Goart  in  a  criminal  prosecution.  The 
lictment  stated,  that  Baker,  (the  plaintiff  in  en^r,)  on  the  21st  of 
trch,  1803,  '^unlawfully  did  set  ap  a  faro  table,  for  the  purpose  of 
ning,  in  a  house  in  Charles-Town,  in  the  county  aforesaid,  by  the 
i  John  Baker  for  that  purpose  rented,  against  the  form  of  the 
t  of  Assembly  in  that  case  made  and  provided,  and  against  the 
iCe,  dignity,  and  government  of  the  State."  Not  guilty  was 
ided.  At  the  trial  the  attorney  for  the  State,  to  support  and 
intain  the  prosecution,  gave  in  evidence  to  the  jury  that  Baker, 
traverser,  was  a  resident  of  the  City  of  Baltimore,  and  on  the 
b  of  March,  1803,  came  from  the  City  of  Baltimore  to  Port-Tobacco, 
Charles  County,  where  he  rented  a  house  of  a  certain  J.  E.  Ford, 
the  term  of  fifteen  days,  and  that  the  traverser  did,  on  the  day 
year  aforesaid,  set  up  a  faro  bank,  and  played  at  faro  in  the 
86  rented  by  him  of  Ford.  The  traverser  •  gave  in  evi- 
ce  to  the  jury,  that  the  place  aforesaid  was  not  a  dwelling-  ^ 
86  occupied  by  any  tavern-keeper,  retailer  of  wine,  spirituous 
ors,  beer  or  cider;  and  that  it  was  not  an  out-house  occupied  by 
tavern-keeper,  retailer  of  wine,  spirituous  liquors,  beer  or  cider, 
lace  occupied  by  any  tavern-keeper,  retailer  of  wine,  spirituous 
ors,  beer  or  cider.  The  attorney  for  the  State  then  prayed  the 
rt  to  direct  and  instruct  the  jury,  that  if  they  find  from  the  evi- 
36  that  Baker  did  set  up  a  faro  table,  and  play  at  faro  in  the 

)  In  Creager  vs.  State^  5  H.  &  J.  232,  where  it  was  held  that  a  bill  of 
ptions  is  n^t  allowed  in  criminal  cases,  the  Court  said  that  in  Baker  ts. 
;,  the  propriety  of  allowing  an  exception  in  such  cases  was  not  con- 
"ed  by  the  Court,  that  it  passed  sub  silentio^  and  therefore  was  not  an 
ority.  Exceptions  are  now  allowed  in  criminal  cases  under  Rev.  Code, 
71,  sec.  37.     Cf.  Neff  vs.  State,  57  Md.  885;  State  vs.  McNaUy,  55  Md. 

As  to  indictments  for  gaming,  see  Wheeler  ys.  State,  42  Md.  563. 

In  Bell  vs.  State,  57  Md.  108,  it  was  held  that,  although  the  jury  are 
es  of  law  as  well  as  of  fact  in  criminal  cases,  the  Court  has  the  right 
struct  them  as  to  the  legal  effect  of  evidence,  and  counsel  will  not  be 
litted  to  ask  the  jury  to  disregard  the  instruction  of  the  Court.  The 
itutional  right  of  the  jury  to  judge  of  the  law  in  criminal  cases  does 
onfer  any  powers  upon  counsel. 
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house  stated  in  the  indictment,  they  ought  to  find  a  verdict  for  the 
State.  To  which  prayer  the  traverser,  by  his  counsel  objected,  and 
contended  before  the  Court  that  he  was  not  guilty  of  any  offence 
against  the  Act  of  Assembly,  entitled,  "An  Act  to  prevent  exces- 
sive gaming,"  unless  the  jury  should  find  from  the  evidence  that 
the  place  aforesaid  was  a  dwelling-house  occupied  by  a  tavern-keeper, 
retailer  of  wine,  spirituous  liquors,  beer  or  cider,  or  an  out-honse 
occupied  by  a  tavern-keeper,  retailer  of  wine,  spirituous  liquors^ 
beer  or  cider,  or  place  occupied  by  a  tavern-keeper,  retailer  of  wine, 
spirituous  liquors,  beer  or  cider.  But  the  Court,  (Gantt,  Ch.  J.) 
instructed  and  directed  the  jury,  agreeably  to  the  prayer  of  the 
attorney  for  the  State,  and  refused  to  permit  the  counsel  for  the 
traverser  to  argue  to  the  jury  on  the  construction  of  the  Act  of 
Assembly  as  contended  for  by  him  in  his  objection  to  the  prayer  of 
the  prosecutor.  Whereupon  the  traverser,  by  his  counsel,  prayed 
leave  to  except  to  the  opinion  and  direction  of  the  Court  to  the 
jury,  and  also  to  the  opinion  of  the  Court,  in  refusing  to  permit  him 
by  his  counsel  to  argue  on  the  construction  of  the  Act  of  Assembly, 
and  that  the  Court  would  sign  and  seal  this  his  bill  of  exceptions, 
&c.  Verdict  guilty,  and  judgment  that  the  traverser  be  fined,  and 
forfeit  and  pay  to  the  State  the  sum  of  £50  current  money  for  the 
offence  aforesaid,  &c.  To  reverse  which  judgment  the  traverser 
brought  the  present  writ  of  error. 

The  cause  was  argued  before  Chase,  Ch.  J.  Tilghman,  Buch- 
anan, and  Nicholson,  JJ. 
^  T.  Buch^inanj  for  the  plaintiff  in  error. 

•  •  ScoUj  for  the  State. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  Court,  declaring  that 
the  Act  of  1797,  ch.  110,  only  applied  to  dwelling-houses,  out-hodses, 
and  places  occupied  by  tavern-keepers,  &c.  Ko  opinion  was  given 
as  to  the  question  whether  or  not  the  Court  below  were  right  in 
refusing  to  permit  the  counsel  for  the  traverser  to  argue  to  the  jury 
upon  the  construction  which  they  had  given  to  the  Act  of  Assembly, 
in  their  direction  to  the  jury,  on  the  prayer  which  was  made  by 
counsel.  The  Chief  Judge  said  he  was  prepared  to  give  his  opinion 
that  the  counsel  had  no  such  right,  after  he  had  caAled  upon  the 
Court  to  giv^  a  construction  to  the  Act,  and  the  Court  had  done  so. 

Judgment  reversed. 
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Bbattt's  Adm^rs  vs.  Ghapline. 

ifter  A  fieri  facias  has  been  laid,  and  before  a  sale  of  the  property  seized 
thereunder,  a  writ  of  error,  (bond  with  surety  having  been  approved) 
does  not  operate  to  stay  further  proceedings  under  the  fieri  facias,  (a) 

Is  this  case  a  writ  of  fieri  facias  issued  on  the  7th  of  April,  1806, 
•n  a  jndgment  rendered  in  the  late  General  Coort,  at  October  Term, 
805,  returnable  to  this  Court  in  Jane  last.  At  which  time  the 
heriff,  to  whom  the  writ  was  directed  and  delivered,  returned  the 
ame  to  this  Court,  endorsed  thereon,  that  he  did,  on  the  16th  of 
Lpril,  1806,  lay  the  same  on  the  goods  and  lands  of  the  defendant, 
at  that  he  was  prevented  from  making  sale  of  the  *  property  ^ 
y  the  production  of  a  certificate  that  a  writ  of  error  had  ^ 
Bued,  (bond  with  security  having  been  first  given  and  approved,) 
Q  the  21st  of  April,  1806.  A  motion  was  made  on  the  part  of  the 
laintiffe  for  a  writ  of  vendiUoni  exponas^  which  motion  was  continued 
Qtil  this  term;  when  it  was  argued  before  Chase,  Ch.  J.  Tilgh- 
AX,  Buchanan,  Nicholson,  and  Gantt,  JJ. 

Masan^  for  the  motion,  contended,  that  a  writ  of  error  was  no 
ipersedeas  to  a  writ  of  ,/fm  facias  which  had  been  laid  previous  to 
le  issuing  of  the  writ  of  error;  that  an  execution  was  an  entire 
ling,  and  when  once  begun,  must  be  completed.  In  his  argument 
5  cited  the  Act  of  1713,  ch.  4.  Charter  vs.  Peter^  Cro.  Eliz.  597; 
aar^  542,  S.  C. ;  Dyer,  98,  99 ;  Sare  vs.  Shelton^  2  Roll  Abr.  491,  pi. 

Ibidj  pL  6;  Tocock  vs.  JI(>ny)»an,  Yelv,  6;  Agres  vs.  Lenthallj  3 
e6fe,  308;  Meritan  vs.  Stevens^  Wille^s  Rep.  273;  Baker  vs.  Bulsirodej 
Vent.  255;  The  Queen  vs.  Nash^  1  SaVc.  147;  2  Ld.  Raym.  990,  S. 
;  Perkins  vs.  Woolaston^  1  Salk.  321 ;  6  Mod.  130,  S.  C. ;  Clerk  vs. 
'ithers,  1  Salk.  323;  2  Ld.  Raym.  1072,  S.  C;  Spuraway  vs.  Rogers^ 

Mod.  501}  Bac.  Abr.  tit.  Error^  {^y)  Ibid.  tit.  Supersedeas,  (tf,) 
).  6,)  (jE?,)  (D.  4;)  Cooper  vs.  ChiUy,  1  W.  Blk.  Rep.  67;  1  Burr.  21, 

C;  Rorke  vs.  J)a/yrell,  4  T.  R.  411;  Sampson  vs.  Brown,  2  East, 
9;  Oilb.  on  Executions,  22,  23;  Imp.  Sheriff,  154,  155;  and  the 
at.  5  Geo.  IT,  ch.  7. 

Martin,  against  the  motion,  relied  on  The  State  vs.  Page  et  al.  1  H. 
J.  475;  the  Acta  of  1713,  ch.  4,  and  1799,  ch.  79,  s.  10;  ]\Iudd  vs. 
arren,  3  Keble,  174;  The  Complete  Sheriff,  270;  Telv.  44;  Lane  vs. 
ichurst,  2  T.  R.  44;  the  Acts  of  1715,  ch.  33,  s.  4;  1732,  ch.  22; 
[II ,  ch.  67,  s.  4;  3  Danvers,  320,  pi.  4;  Levett  vs.  Perry,  5  T.  R. 
[>;  Meagher  vs.  Vandyck,  2  Bos.  <fc  Pull.  370;  and  Incledon  vs. 
arJc^,  Bixmes,  212. 

a)  But  in  EaJde  vs.  Smith,  24  Md.  839,  it  was  held  that  under  Code,  Art. 
^  3d,  the  filing  of  an  approved  appeal  bond  stays  an  execution,  whether 
>  same  has  been  in  part  executed  or  not.  The  defendant  may  defer  giving 
id.  until  the  last  moment  before  execution  is  consummated. 
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Chase,  Ch.  J.  It  is  contended  that  a  writ  of  error,  with  bond 
filed  according  to  Act  of  Assembly,  after  seizure  of  goods  on  a  fieri 
fobcias^  but  before  sale,  is  no  supersedeas;  and  two  positions  are  laid 
down  in  support  of  this  doctrine:— 

^  *  First  That  an  execution  is  an  entire  thing,  and  when  once 

^  begun  cannot  be  stopped.  Second.  That  the  property  is 
changed  or  altered  by  the  seizure  of  goods  on  a  fieri  faeiaa. 

On  these  two  positions  the  argument  rests.  1.  As  to  the  first 
position — In  a  ca.  sa.  I  shall  admit  it,  because  there  is  but  one 
single  act  to  be  done,  and  as  soon  as  that  is  done,  the  execution  is 
completed  and  executed — the  arrest  of  the  defeudant,  who  is  detained 
in  custody  to  compel  payment  of  the  money;  and  if  the  supersedeas 
comes  after  the  arrest,  it  is  too  late,  the  executi<m  being  executed. 

As  to  a,/lm  faeiM  the  position  is  not  supportable  in  the  extent 
contended  for,  but  is  subject  to  modification. 

A  fi>eri  facias  begun  by  one  sheriff  must  be  finished  by  him  or  his 
executors;  if  out  of  office,  he  shall  be  compelled  by  a  distaringas  to 
sell  the  goods,  and  pay  over  the  money  to  the  i^aintiff,  and  so  of  his 
executors. 

After  seizure  of  goods  on  a  fieri  facias^  the  death  of  the  plaintiff 
will  not  prevent  the  sheriff's  going  on  with  the  execution;  but  he 
ma3'  sell  the  goods^  and  brmg  the  money  into  Court,  which  will  be 
paid  over  to  the  executor.  The  death  of  the  defendant  a£to  the 
seizure,  will  not  prevent  the  sheriff  from  going  on  with  theexecuii<«. 
These  are  the  only  instances  in  which  an  execution  (a  fieri  facias) 
is  an  entire  thing,  according  to  the  decisicms  of  the  Courts. 

There  are  four  essential  acts  necessary  to  be  done  to  perfect  the 
execution  of  a  fieri  fadas^  in  order  to  divest  the  property  of  per- 
sonal chattels  out  of  the  defendant,  and  transfer  them  to  another. 
1.  Seizure  of  the  goods  by  the  sheriff.  2.  The  appraisement.  3.  Pub- 
lic notice  of  the  sale.  4.  The  sale  of  the  goods  by  the  sheriff  after 
public  notice. 

In  the  case  of  land,  another  requisite  must  be  oomplied  with  to 
vest  the  legal  estate  in  the  vendee — a  deed  from  the  sheriff  to  him. 

The  return  of  the  fwri  foAsias  is  necessary  for  the  purpose  of  ase^- 
taining  the  sum  made  by  the  sale  of  the  goods,  to  lay  the  foundation 
for  a  second  jferi/oouw,  in  case  the  sum  made  should  be  incompetent 
to  the  discharge  of  the  debt  and  costs ;  or  if  there  was  a  surplus  in 
the  hands  of  the  sheriff,  after  payment  of  the  debt  and  costs,  to 
enable  the  defendant  to  proceed  against  the  sheriff,  in  a  summaiy 
way,  to  compel  payment  of  the  surplus  to  him. 
^  •  As  to  the  first — ^The  seizure  of  the  goods  by  the  sheriff. 

*^  The  sheriff  by  the  seizure  acquires  a  special  property  in  the 
goods  to  preserve  them,  subject  to  the  execution,  and  can  maint<ain 
trespass  or  trover  for  them  against  wrong-doers;  they  are  in  cugtodia 
legiSj  to  be  disposed  of  by  the  sheriff  according  to  law. 
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The  general  property  is  not  in  the  sheriff,  becanse  he  has  a  special 
qualified  property  in  contra-distinction  to  the  general;  and  be- 
m  he  cannot  retain  them  at  an  appraised  valae  and  pay  the 
Dej  to  the  plaintiff. 

?h6  general  property  is  not  in  the  plaintiff,  because  the  sheriff' 
not  deliver  them  to  him  at  an  appraised  value  in  satisfaction  of 
debt.  The  question  occurs,  where  is  the  general  property  t    It  is 
ihe  defendant,  or  in  abeyance  in  contemplation  or  intendment  of 
,  and  will  vest  in  future  where  the  law  directs. 
1;  is  said  that  by  the  seizure  of  the  goods  on  a  fieri  faeitis^  the 
)iidant  is  discharged.    I  admit  the  position  subject  to  one  restric- 
I,  if  not  more.    He  is  discharged  pro  tantOy  that  is,  to  the  value 
he  goods  seized.    How  is  that  value  to  be  ascertained,  and  what 
le  true  and  legal  criterion  of  itt    Not  the  appraisement,  but  the 
e  obtained  on  a  public  sale ; — and  the  discharge  of  the  defendant 
ily  to  that  amount,  which  cannot  be  ascertained  but  by  the  sale 
the  return  of  the  fi^eri  /(leias.    To  elucidate  it — suppose  a  fi^eri 
u  issues  for  9500,  and  the  sheriff  returns,  laid  as  per  schedule^ 
made  to  the  amoimt  of  9100,  what  is  the  discharge  of  the  defend- 
f    Only  pro  tanto,  the  9100,  and  this  return  lays  the  foundation 
i  second  fieri  facias  to  recover  the  residue  of  the  debt. 
» soon  as  the  sale  is  made,  the  general  property,  which  was  be- 
in  the  defendant  or  in  abeyance,  is  transferred  to  the  vendee  by 
ation  of  law,  and  he  becomes  the  absolute  owner  of  the  goods, 
on  a  writ  of  error  the  judgment  should  be  reversed  after  sale 
B,  the  property  will  not  be  divested  out  of  the  vendee,  and  revest 
le  defendant  below,  because  the  property  vested  in  the  vendee 
peration  of  law,  according  to  the  legal  course  of  proceeding  in 
administration  of  justice.    But  if  the  judgment  should  be  re- 
»d,  after  seizure  and  before  sale,  the  general  property,  if  in  abey- 
by  the  seizure,  will  revert  to  the  original  defendant  by      -  - 
oration  of  law,  and  he  is  entitled  to  a  writ  of  restitution      ^  ^ 
tain  the  possession.    So  that  it  is  plain  the  propeiiiy  is  not 
ged  by  the  seizure,  but  by  the  sale. 

is  said  that,  if  goods  are  taken  on  a  fi^eri  fdcias  the  defendant 
icharged,  and  the  plaintiff  cannot  issue  another  execution,  or 
:  an  action  of  debt  on  the  judgment.  I  have  already  pointed 
1  what  manner  he  is  discharged,  and  shall  admit  the  plaintiff 
>t  sue  out  another  execution,  or  bring  an  action  on  the  judg- 
,  pending  the  fi>eri  facias;  and  the  reason  is  obvious,  because 
>ieRumed  the  sheriff  has  already  taken  goods  enough  to  satisfy 
ebt,  and  it  cannot  be  known  but  by  the  sale  whether  the  goods 
i  are  sufficient  or  not  to  discharge  the  debt;  and  therefore, 
g  the  pendency  of  the  fieri  facia^y  he  is  precluded  from  pro- 
log by  another  execution,  or  by  action  of  debt  en  the  judgment. 
s  also  said,  if  the  sheriff  takes  goods  on  ebfi^i  fa^a^,  and  they 
)scued  or  lost,  the  sheriff  is  responsible,  and  from  thence  it  is 
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inferred  the  defendant  is  discharged.  .  I  admit  the  position,  but  not 
the  inference  generally,  because  I  have  already  stated  my  ideas  of 
the  nature  of  the  discharge.  The  sheriff  is  answerable,  becaose  in 
the  first  instance  put,  he  can  summon  the  posse  cofnitatus  to  aid  him 
against  the  rescuers,  and  can  bring  suit  against  them.  In  the  second, 
if  they  are  lost,  it  is  supposed  to  be  owing  to  his  negligence,  and 
therefore  he  is  answerable,  and  the  recovery  against  the  sheriff 
would  be  the  measure  of  the  defendant's  discharge. 

But  suppose  the  sheriff  takes  a  negro  on  a  fieri  facias^  or  goods, 
and  the  negro  dies  the  next  day,  or  the  goods  are  consumed  in  the 
«)heriff 's  house,  with  his  own  goods,  before  he  has  time  to  sell  them, 
would  the  sheriff  be  liable  without  any  fault  or  negligence  imputable 
to  himf  If  not,  this  would  constitute  another  limitation  on  the 
position  that  the  defendant  is  dischiirged  by  the  seizure  on  a  fieri 
fctdas, 

2.  Having  premised  thus  much,  1  will  now  refer  to  the  decisions 
which  I  consider  as  supporting  the  doctrine,  that  there  is  no  change 
of  the  property  of  the  goods  taken  on  a  fi>eri  facias  until  the  sale  is 
made  by  the  sheriff,  and  that  the  fieri  fadasj  until  the  sale  is  made, 
is  not  executed,  and  consequently  that  a  writ  of  error  is  a  supersedeas 
at  any  time  before  the  sale. 

^  ^  *  If  sheriff  levy  goods  on  ei,  fieri  facias^  and  return  on  hand 

^^  for  want  of  buyers,  the  property  is  in  the  defendant.  1  Bro, 
41,  (6  James  L)  A  writ  of  error  is  a  supersedeas  if  the  sheriff  re- 
ceives it  before  sale,  because  the  property  is  not  altered.  RolL  Ah, 
491,  pL  5,  (17  James  I.)  This  case  was  decided  fourteen  years  after 
the  Statute  of  the  third  of  James  requiring  bail,  and  is  the  second 
ca«e  which  was  decided.  The  reason,  because  the  property  is  not 
altered;  and  I  add,  because  the  execution  was  not  executed  before 
the  sale.  The  sale  is  the  most  material  part  of  the  execution,  because 
it  ascertains  the  value  of  the  goods,  the  amount  for  which  the  defend- 
ant is  discharged,  divests  the  property  out  of  the  defendant,  and 
vests  it  in  the  vendee.  3  Keb.  169,  pi.  4,  (25  Car.  U ;)  YeL  44.  By 
the  seizure  of  the  goods  the  owner's  property  is  not  altered,  for  the 
seizure  is  not  any  execution,  but  only  the  beginning  of  it.  The 
sheriff'  after  such  seizure  ought  to  return  the  writ  executed  in  tantOj 
and  cannot  by  law  deliver  them  in  pais  to  the  plaintiff.  YeL  44.  If 
the  sheriff  returns  nulla  bona  on  b,  fieri  facias,  and  there  is  a  recovery 
against  him  for  a  false  return,  that  .vests  no  propert3^  of  the  goods 
in  him,  but  they  remain  in  the  party,  and  are  liable  to  any  subse- 
quent execution  for  his  debt.  2  Vern.  238,  9.  If  the  sheriff  on  a 
fieri  faciae  levies  the  goods  and  pays  the  plaintiff  with  his  own 
proper  money,  yet  he  cannot  keep  the  goods  to  his  own  use,  for  the 
authority  by  whicih  he  acted  was  to  sell  the  goods.  Xay.  107.  Where 
a  writ  of  fieri  facias  is  delivered  to  the  sheriff  to-day,  and  another 
to-morrow,  and  the  sheriff  executes  the  last  first,  by  making  sale  of 
the  goods,  such  sale  will  stand  good,  and  the  vendee  shall  hold  the 


BEATTT  w.  CHAPLINE.— 2  H.  &  J.  11 

)d8  against  him  who  first  delivered  the  writ  to  the  sheriff.  Small- 
lb  vs.  Buckingham  et  al.  Cartheio,  420,  (9  Wm.  Ill;)  2  Bac.  Ah. 
i,  per  Holt,  Ch.  J.  The  sale  is  the  execution  of  the  writ  of  fieri 
mm;  the  sale  transfers  the  property.  Vide  the  case  of  Rybot  vs. 
^ham^  (19  Geo.  Ill,)  1  Term  Reports^  731,  (note,)    Neither  before 

Statute  of  Frauds,  nor  since,  is  the  property  of  the  goods  altered, 

continues  in  the  defendant  till  the  execution  executed.    2  Eq. 

381,  per  Lord  'Hardwicke.  So  long  as  the  execution  is  execu- 
te bat  not  executed,  the  allowance  of  a  writ  of  .error  is  a  super- 
eas,  but  not  afterwards.    1  SalJc.  321,  322.    In  the  case  of  Incle- 

vs.  Clarke^  Barnes^  Notes^  212,  a  question,  whether  after  ^  ^ 
kil  perfected  the  goods  can  be  restored  f  Vide  MeriUm  vs.  *^ 
•«w,  (16  Geo.  II;)  Syhes  vs.  Dawson^  (18  Geo.  II.)  Held,  that  if 
efendant's  ^lerson  be  taken  by  a  ca,  m,  and  bail  in  error  after- 
ds,  the  person  shall  be  discharged ;  but  in  case  of  a  ,/tm  facias^ 
proceedings  so  far  as  the  sheriff  hath  gone  must  stand.  2  Cromp. 

354.  An  elegit  executed  on  goods  only  is  not  a  fieri  facias^  for  a 
facia$  is  executed  by  sale  by  the  sheriff;  but  the  elegit  by  ap- 
sement  of  the  goods  by  a  jury  and  delivery  to  the  party.  2  JBoc. 
349,  (note  &.)  According  to  the  Statute  of  Frauds  and  perjuries 
writ  of  fieri  faciasj  first  delivered  to  the  sheriff,  is  entitled  to  the 
rity ;  but  if  the  goods  are  seized  and  sold  under  the  second  fisri 
w,  the  goods  are  protected  in  the  hands  of  the  vendee ;  but  if 
re  sale  they  are  seized  under  the  first  ^^/ocuu,  the  sheriff  may 
ought  to  sell  them  on  the  first  ^/fm/oouw,  and  pay  the  money  to 
)lsintiff  in  that  case.  1  Term  Reports^  729.  This  decision  contra- 
;  the  two  positions  relied  on  to  prove  that  the  writ  of  error  is  no 
rsedeas  after  seizure.  1st.  That  the  execution  is  an  entire  thing 
cannot  be  stopped  or  suspended.  2d.  That  the  property  is 
ged  by  the  seizure.  In  this  ca^e  the  goods  were  first  seized  on 
econd  fieri  facias  ;  they  were  afterwards  seized  and  sold  on  the 
fieri  faciasy  and  the  sale  adjudged  good,  and  the  money  paid  over 
"dingly .  Any  time  before  a  sale  the  sheriff  has  a  right  to  give  the 
rence  to  that  ./im  facias  which  by  law  is  entitled  to  the  priority. 
e  property  of  the  goods  was  divested  out  of  the  defendant  by 
eizure  on  the  second  j^eri  facias^  the  sheriff  could  not  have  laid 
irst  fieri  facias  on  them,  because  they  were  not  the  property  of 
efendant ;  but  he  did  seize  them,  and  sell  them  on  the  first  fieri 
9  after  the  seizure  on  the  second  fieri  facias.  Vide  the  rule,^nd 
e  Buller's  opinion.  In  this  case,  Cro.  Eliz.  597,  and  Salk. 
were  cited  and  relied  on  by  the  counsel  who  contended  for 
ale. 

this  case  is  considered  on  the  Act  of  1713,  ch.  4,  independent 
e  English  authorities,  I  think  it  is  plain  the  writ  of  error  is  a 
:sedeas  at  any  time  before  sale ;  and  that  such  exposition  is 
able  to  the  intention  of  the  Legislature  and  in  furtherance  of 
e.     In  expounding  the  Act  of  1713  relating  to  appeals  and 
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writs  of  error,  we  must  consider  the  evils  which  existed  before,  and 
^  ^  the  remedy  provided  for  them,  and  give  such  an  exposition  to 
•■•*      •  the  Act  as  will  remove  the  evils  and  advance  the  remedy. 

A  writ  of  error,  before  the  Act  of  Assembly  being  a  supersedeas, 
the  plaintiff  sometimes  lost  his  debt  by  the  defendant's  wasting  his 
goods,  or  becoming  insolvent,  before  the  judgment  was  affirmed. 
To  remedy  this  evil,  bond,  with  security  in  double  the  sum  recovered 
was  required,  before  a  writ  of  error  was  a  supersedeas.  This  was 
thought  by  the  Legislature  a  sufficient  security  for  the  debt  and 
damages  in  case  the  judgment  should  be  affirmed. 

In  this  manner  the  evil  on  the  part  of  the  plaintiff  was  fully 
removed. 

The  evil  on  the  part  of  the  defendant  was,  that  his  person  might 
be  detained  in  prison,- or  his  property  sold,  before  it  could  be  ascer- 
tained whether  the  judgment  below  was  erroneous  or  not.  And 
further,  in  case  the  judgment  was  erroneous,  and  reversed,  he  might 
lose  his  property  by  the  sale  of  the  sheriff,  and  payment  of  the  money 
to  the  plaintiff,  if  he  should  become  insolvent  before  the  judgment 
was  reversed,  or  before  the  money  could  be  recovered  back. 

If  bond  is  given  in  the  manner  prescribed  by  the  Act  of  Assem- 
bly, the  writ  of  error  will  stay  the  issuing  of  the  execution  if  it  had 
not  previously  issued,  or  will  delay  or  suspend  the  further  progress 
by  the  sheriff  in  the  execution  of  it,  if  it  was  not  executed  when  the 
bond  was  filed. 

The  writ  of  error  bond  being  in  the  penalty  of  double  the  sum 
recovered,  with  two  securities  approved  by  the  GhanceUor,  was 
deemed  by  the  Legislature  ample  security  for  the  debt,  interest^ 
damages  and  costs,  of  the  plaintiff,  in  case  the  judgment  should  be 
affirmed.  This  is  all  the  plaintiff  was  entitled  to  by  law ;  this  is  all 
he  could  in  justice  require,  and  for  this  he  has  ample  security,  inde* 
pendent  of  the  defendant's  property. 

If  the  property  is  of  a  perishable  nature,  subject  to  natural  decay, 
the  fly  or  weavel,  or  casualties  of  any  kind,  the  plaintiff  cannot  be 
injured  by  its  remaining  in  the  custody  of  the  law  to  be  operated  on 
according  to  the  decision  of  the  Appellate  Court;  by  which  it  is  to 
be  ascertained  whether  the  judgment  below  is  erroneous,  and  whether 
the  defendant  is  indebted  to  the  plaintiff  or  not. 

But  suppose  the  Court  should  decide  the  writ  of  error  is  no  super- 
^  i  sedeas  after  seizure  of  the  goods,  or  lands,  and  the  *  sheriff' 
^^  proceeds  to  make  sale,  and  does  sell,  and  the  money  is  paid 
over  by  the  sheriff  to  the  plaintiff,  and  after  all  this  is  done  the 
judgment  is  reversed,  and  the  plaintiff  becomes  insolvent,  or  he  pays 
the  money  over  to  one  of  his  creditors,  and  becomes  insolvent  before 
a  recovery  over  can  be  had,  what  is  the  situation  of  the  defendant  T 
He  is  deprived  of  his  goods  and  his  land,  although  be  owed  nothing, 
and  he  is  without  remedy.  But  suppose  the  plaintiff  does  not  be- 
come insolvent,  the  defendant  loses  his  land,  and  must  bring  suit  for 
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)  money,  which  in  most  cases  is  not  more  than  half  the  value  of  the 
d,  because  sold  at  a  sheriff's  sale  for  cash. 
t  was  the  intention  of  the  Legislature  to  prevent  the  defendant's 
ng  injared  by  a  sale  of  his  property  whfle  the  writ  of  error  was 
)euding,  and  he  was  allowed  to  interpose  his  bond  (which  was 
med  an  ample  security,)  to  prevent  the  sale  of  his  property. 
^0  iDJory  can  be  done  the  plaintiff  by  deciding  that  the  writ  of 
)r  is  a  supersedeas  at  any  time  before  sale,  because  he  has  ample 
irity  for  his  debt  and  costs,  and  he  will  be  fuUy  compensated  for 
detention  of  the  debt  by  the  damages  awarded  by  the  Court  of 
)eals.  But  by  a  contrary  decision,  a  defendant  may  be  deprived 
lis  goods  or  lands,  or  both,  and  be  without  remedy,  if  the  judg- 
it  should  be  reversed.  The  former  corresponds  with  a  sound  and 
ral  exposition  of  the  Act,  is  agreeable  to  the  intention  of  the 
islature,  and  will  conduce  to  the  advancement  of  justice,  and 
efore  ought  to  be  adopted. 

it  should  be  determined  that  the  writ  of  error  is  no  supersedeas 
r  seizure  and  bef(»re  sale,  the  plaintiff  will  lose  the  benefit  of  the 
(tf  error  bond,  and  cannot  resort  to  it  in  case  there  should  not 
Dough  levied  to  satisfy  the  debt,  damages  and  costs. 

JCHANAN,  J.  (a)  The  case  is  this — A  judgment  was  rendered 
Qst  the  defendant,  in  favor  of  the  plaintiffs,  in  the  late  General 
t,  upon  which  judgment  a  Jieri  facias  issued,  returnable  to  this 
t,  and  the  sheriff,  to  whom  it  was  directed,  laid  the  same  on 
"eal  and  personal  property  of  the  defendant  on  the  16th  of  April, 
f  and  on  the  21st  of  April,  1806,  an  appeal  bond  was  filed,  and  writ 
Tor  issued,  a  certificate  of  which  being  shewn  to  the  sheriff,  he 
3  return  on  the  fieri  fauiias  to  this  Court,  •  "laid  as  per 
iule,  and  staid  by  writ  of  error;"  and  the  application  to  ^^ 
jouit  now  is,  to  award  a  venditioni  exponas. 
is  contended  that  the  Court  are  not  competent  to  award  a  ven- 
li  exponas,  because,  as  it  is  said,  the  writ  of  error  is  a  super- 
m;  and  the  case  in  2  Rol.  Ab.  491ypl.  5,  has  been  relied  on  in 
i>Tt  of  this  position;  but  that  case,  by  going  too  far,  defeats 
;  for  it  is  there  said,  that  the  property  shall  be  returned  to  the 
tdant,  which  has  not  been  considered  or  adjudged  to  be  law; 
he  reason  assigned  in  support  of  the  dictum  being  untrue,  if  it 
QOt  defeat  the  position,  it  at  least  weakens  the  authority.  That 
efendant  is  not  entitled  to  a  restitution  of  the  property,  seems 
a  position  not  controverted,  and  is,  I  believe,  admitted  by  our 
er,  the  Chief  Judge ;  nor  indeed  can  it  now  be  a  question,  for 
nrrent  of  authorities,  both  before  and  since  Rolle,  are  to  the 
»ry,  with  this  exception,  that  when  the  goods  are  taken  after 

riiiQHMAN,  J.  concurred  with  a  majority  of  the  Court,  but  he  was  not 
L^  when  the  Judges  delivered  their  opinions. 
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the  point  of  time  from  wliich  the  writ  of  error  operates  as  a  super- 
sedeas, the  seizure  is  irregular,  and  for  irregularity  in  the  execution^ 
the  goods  shall  be  returned ;  but  in  no  case,  except  where  the  execu- 
tion is  irregular,  shall  the  defendant  be  entitled  to  a  restitution  of 
property.  And  in  the  case  before  us,  the  goods  were  taken  before 
thQ  writ  of  error  issued,  the  seizure  therefore  was  regular  and  lawful, 
and  not  within  the  exception. 

But  it  has  been  said,  that  although  the  defendant  is  not  entitled 
to  a  return  of  the  property,  yet  the  goods  shall  remain  in  the  condi- 
tion in  which  they  were  found  by  the  writ  of  error;  that  is  to  say, 
not  to  be  sold,  but  to  continue  in  the  sheriff's  hands  during  the  pen- 
dency of  the  writ  of  error  and  in  support  of  this  opinion  the  case  of 
Ineledon  vs.  Clarkej  in  Barnes^  NoteSy  has  been  cited,  in  which  it  is 
said,  that  where  goods  are  taken  under  a  fieri  /(usictSy  and  bail  in 
error  afterwards  perfected,  the  proceedings,  so  far  as  the  sheriff  has 
gone,  shall  stand ;  but  I  do  not  understand  that  case  to  mean,  that  the 
goods  shall  remain  in  the  sheriff's  hands  until  the  ultimate  determina- 
tion of  the  suit  in  error;  on  the  contrary,  I  take  the  true  exposition 
and  meaning  of  the  case  to  be,  that  the  execution  being  began,  by 
seizure  of  the  goods,  the  property  is  placed  without  the  control  of 
the  writ  of  error,  and  a  supersedeas  cannot  reach  it;  and  indeed  the 

^  reason  of  the  case  is  opposed  *  to  any  other  construction. 
*  •  Writs  of  error  are  too  frequently  resorted  to  for  purposes  <rf 
delay  only ;  and  if  a  writ  of  error  issued  after  property  taken  in  exe- 
cution, was  a  supersedeas,  the  inconvenience  resulting  to  creditors 
would  be  very  great,  for  no  defendant  would  ever  sue  out  his  writ 
of  error,  until  the  sheriff  had  proceeded  on  the  execution ;  and  though 
the  plaintiff  should  delay  his  execution  to  the  latest  practicable  period^ 
the  defendant  would  be  as  backward  with  his  writ  of  error;  a  prac- 
tice which  would  prove  very  vexatious  to  creditors,  and  the  con- 
trary position  can  be  attended  with  no  inconvenience  or  loss  to 
defendants;  for  if  they  have  merits,  and  in  truth  wish  to  take  their 
cases  to  a  superior  tribunal,  for  good  cause,  it  is  at  all  times  in  their 
power  to  do  so,  before  any  proceedings  are  had  under  the  judgments 
below.  But  it  is  said,  that  if  a  writ  of  error,  issued  after  property 
taken  under  a  fi^  faciasj  is  no  supersedeas  as  to  the  sale,  it  would 
work  great  hardships  to  defendants  in  cases  in  which  the  judgments 
below  should  be  reversed;  but  that  cannot  be  deemed  a  hardship 
which  a  defendant  draws  upon  himself  by  his  own  negligence;  and 
if  it  is  an  inconvenience,  it  is  one  of  his  own  seeking;  it  is  an  incon- 
venience U>  which,  in  a  controverted  case,  he  need  never  be  sub- 
jected, and  which,  in  ciises  of  removal  for  delay  only,  he  deserves 
to  suffer,  and  none  but  himself  should  suffer  by  his  laches,  which 
might  not  be  the  case  if  the  goods  were  to  be  arrested  in  the  sheriff's 
hands  to  abide  the  suit  in  error;  for,  though  the  defendant  files  his 
bond  with  sureties,  on  suing  the  writ  of  error,  yet  it  cannot  be  con- 
tended, that  the  plaintiff's  security  would  not  be  lessened  by  a  delay 
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the  sale,  until  the  suit  in  error  was  determined.  The  goods  them- 
[yes  are  the  best  security  a  plaintiff  can  have,  and  if  they  were 
be  arrested  in  the  hands  of  the  sheriff  until  the  affirmance  of  the 
Igment,  not  only  they  might  perish,  but  the  appellant,  and  his 
mrities,  might  become  insolvent,  and  the  appellee  to  be  thus 
feated  of  his  just  daim,  so  that  the  security  of  the  plaintiff  would 
tainly  be  lessened,  and  that  by  the  intentional  delay  of  the  defend- 
'.  And  in  the  case  of  personal  property,  it  would  be  better  for 
!  defendant  himself  that  it  should  be  sold,  than  to  lay  in  the  hands 
the  sheriff,  where  there  would  be  the  greatest  probability  that 
t,  if  not  all,  would  perish  before  an  ultimate  determination. 
The  hardship  attending  defendants  was  much  and  ably  ^ 
elt  upon  in  argument,  as  the  question  related  to  goods  ^^ 
:ed  under  a  fieri  facias;  but  it  is  admitted,  and  so  are  the 
horities,  that  if  a  writ  of  error  comes  alter  the  defendant  is 
en  ander  a  ca,  sa.  it  is  no  supersedeaa,  and  the  defendant  must 
in  gaol  until  the  suit  in  error  is  determined ;  and  if  the  sugges- 
I  of  hardship,  is  an  argument  to  shew  that  a  writ  of  error  is  a 
ersedeas  as  to  sale  of  goods  taken  before,  the  argument  applies 
;h  more  forcibly  to  the  situation  of  the  defendant  himself,  who 
1  gaol  under  the  ca.  sa.  for  certainly,  it  is  harder  to  be  confined 
prison,  than  to  have  goods  sold  under  execution ;  but  this  argu- 
it  of  hardship  has  never  prevailed  in  the  case  of  a  seizure  of  the 
ion  under  a  ca.  «a.  as  appears  by  all  the  books,  and  surely  then  it 
tit  not  to  prevail  where  it  applies  with  less  force.  When  a 
ndant  will  not  sue  out  his  writ  of  error,  before  his  goods  are 
^  under  a  fi.  fa,  it  affords  a  strong  presumption  that  his  object 
3lay  only,  to  which  as  little  encouragement  should  be  given  as 
latently  with  the  strictest  principles  of  law  can  be^  and  so  much 
)  Courts  leaned  against  such  practices,  that  in  the  case.  Master- 
vs.  Chrant^  5  Term  Rep.  714,  the  Court  refused  to  stay  proceed- 
,  the  plaintiff  in  error  having  declared  that  he  brought  the  writ 
rror  for  delay. 

le  property  in  goods  taken  by  a  sheriff  under  a  fi.  fa.  becomes 
"ed  by  the  seizure,  by  authority  of  law,  for  all  the  purposes 
ided  by  the  writ;  and  therefore  it  is,  that  a  writ  of  error  which 
38  afterwards,  is  not  a  supersedeas;  for  the  writ  of  ^.  fa.  may, 
ihe  seizure,  be  said  to  be  gratified,  since  the  sheriff,  without 
ing  any  return  thereof,  may  sell  the  goods,  and  satisfy  the  judg- 
t.  It  is  said  in  1  Broumlowy  41,  ^^that  if  the  sheriff'  takes 
!s  under  fi.  fa.  and  returns  that  they  are  in  his  hands  for  the 
}  of  buyers,  the  property  remains  in  the  defendant ; "  yet  such 
e  current  of  authorities  to  the  contrary,  that  I  cannot  yield  to 
position,  if  by  it  is  meant  that  the  property  is  not  altered;  and 
vriter  may  have  intended  to  attempt  a  distinction  between  the 
erty  being  altered,  and  divested  out  of  the  defendant.  There 
iase  also  in  2  Equity  Causes  Ah.  381,  referred  to  in  the  argument, 
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in  which  it  is  said,  that  neither  before  nor  since  the  statute,  (by 
lo  ^^*c^  ^^®  property  is  only  bound  by  the  delivery  of  the 
IW  •  y^^  ^  ^j^Q  sheriff,)  is  the  property  of  the  goods  altered, 
but  continues  in  the  defendant  until  execution  executed.  But  I  do 
not  consider  that  case  as  an  authority  against  me,  on  the  contrary, 
I  view  it  as  an  authority  in  support  of  the  position  I  have  taken. 
The  question  in  that  case  did  not  arise  on  the  effect  of  the  seizure 
by  the  sheriff,  but  of  delivery  of  the  writ  to  the  sheriff.  Before  the 
statute  the  goods  were  held  to  be  bound  from  the  teste  of  the  writ, 
but  by  the  statute  from  the  delivery  of  the  writ  to  the  sheriff;  and 
Lord  Hardwicke  meant  to  say  no  more,  than,  that  although  the 
goods  were  bound,  yet  the  property  was  not  thereby  altered  until 
seizure  by  the  sheriff;  and  probably  by  the  expression  ^^  execution 
executed,"  he  intended  no  more  than  a  taking  under  a  JL  fa,  or  he 
may,  (under  the  idea  of  an  execution  being  an  entire  thing,)  have 
meant  that  by  the  taking,  an  execution  becomes  executed;  and  the 
same  language  is  used  in  the  case  of  Meager  vs.  Vandycky  in  2  Basan- 
qtiet  ik  PuUeTy  370,^  where  the  taking  of  goods  by  fi.  fa.  is  called  the 
execution  of  the  writ. 

The  property,  by  seizure,  is  altered  for  all  the  purposes  of  the 
execution,  and  thus  is  placed  out  of  the  reach  of  a  supersedeas  on 
writ  of  error.  If  the  sheriff  after  seizure  dies,  his  executor  may 
sell;  after  he  ceases  to  be  sheriff  he  may  sell;  if  the  plaintiff'  or 
defendant,  or  both,  should  die  after  seizure,  he  may  sell,  and  he  may 
sustain  an  action  for  the  goods  against  a  stranger,  or  even  against 
the  defendant  himself,  if  he  takes  or  destroys  them.  In  short,  the 
authorities  are  so  numerous  and  unequivocal  in  support  of  this 
position,  that  all  reasoning  on  the  subject  seems  to  be  shut  up. 
Lord  Chief  Justice  Willes,  in  deciding  the  case,  MeriUm  vs.  Stevensy 
page  281  of  his  Beports,  says,  (in  speaking  of  the  case  in  2  RoU^s 
Ah.  491,)  very  laconically,  (which  shews  that  the  principle  was  then 
well  settled,)  ^Hhe  reason  not  being  a  true  one,  I  give  no  credit  to 
this  case."  And  the  reason  assigned  by  Rolle  is,  that  the  properly 
is  not  altered  by  the  seizure.  And  Oilbertj  in  his  Treatise  an  Exen^ 
tionsy  not  by  quotations  from  other  authors,  and  without  reference 
to  any,  but  as  a  text,  lays  it  down  as  established  law,  as  an  undenia- 
ble principle,  that  the  property  in  the  goods  is  altered  by  seizure, 
and  the  sheriff  may  sell  notwithstanding  supersedeas  comes  after- 
wards, and  if  he  does  not  the  Court  will  award  a  venditioni  ej^anas. 
The  same  position  is  also  laid  down  in  Impey^s  *  Sheriffs  both 
'^^  books  of  very  high  authority;  and  it  cannot  be  presumed 
that  the  question  was  not  fully  settled  when  they  wrote.  It  is  a 
general  and  a  true  position,  that  a  defendant  is  discharged  by  the 
seizure  of  goods  under  fi.  fa.  so  far  as  the  goods  taken  will  go;  and 
so  far  the  judgment,  as  between  the  plaintiff  and  defendant,  is  in 
effect  satisfied,  and  the  debt  discharged,  and  being  so  satisfied, 
there  is  nothing  ibr  a  supersedeas  to  operate  ui^on,  or  in  other  words 
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ing  to  be  saperseded ;  and  hence  it  is,  that  a  writ  of  error  can 
}  waj  affect  goods  already  taken ;  for  it  would  be  idle  to  siiy, 
a  writ  of  error,  (which  is  issued  to  review  the  proceedings  in 
Doort  below,  and  to  prevent  a  judgment  being  satisfied  before 
review,)  shall  operate  as  a  supersedeas  to  that  end,  after  the 
ment,  so  far  as  concerns  the  defendant,  is  actually  satisfied;  for 
office  of  a  supersedeas  is  not  to  undo  what  is  done,  but  to  ])re- 

forther  proceedings;  therefore,  if  goods  only  to  part  of  the 
int  of  the  judgment  be  taken  before  the  writ  of  erf'or  issues,  it 
not  undo  what  is  done,  but  shall  be  a  supersedeas  as  to  the 
tg  of  any  other  goods.  On  these  grounds,  if  there  were  no 
lications  on  the  subject,  and  the  question  was  now  to  be  decided, 
mid  be  of  opinion  that  the  writ  of  error  in  this  case  is  not  a 
«edeas.  But  the  authorities,  independent  of  any  reasoning, 
ot  to  be  combatted.  An  execution  is  said  in  the  books  to  be  an 
)  thing,  and  when  once  begun  cannot  be  stopped  or  superseded, 
he  different  writers  have  not  very  clearly  explained  their  mean- 
f  the  entirety  of  an  execution,  though  they  all,  except  RoUey 

in  this,  that  when  once  begun  it  cannot  be  superseded.  The 
>f  fi.  fa,  commands  the  sheriff  that  of  the  goods,  &c.  of  the 
dant,  he  cause  to  be  made  the  debt,  &c.  The  making  of  the 
s  the  thing  to  be  done,  and  the  seizing  of  the  goods,  the  sale, 
%  but  the  manner,  and,  as  between  the  plaintiff  and  defendant, 
)bt  is  in  effect  made  by  the  seizure,  so  far  as  the  goods  will  go ; 

execution  may  be  said  to  be  an  entire  thing  in  this,  that  after 
e,  the  appraisement,  notice  and  sale,  are  matters  of  course, 
icident  to  the  office  of  sheriff;  and  when  done,  have  relation 
;o  the  original  taking,  and  thus  by  fiction  of  law,  arising  out 

doctrine  of  relations,  it  becomes  an  entire  thing — as  is  the 
I  several  kinds  of  conveyances;  for  instance,  by  fine  or  common 
ry;  and  also  *  in  the  common  case  of  a  grant,  which 

as  a  matter  of  course,  (all  requisites  having  been  '^^ 
usly  complied  with,)  and  relates  back  to  the  certificate,  and 
lakes  it  one  entire  conveyance.  But  the  entirety  of  an  execu- 
18  been  denied,  and  in  contravention  of  the  principle,  the  case 
ckinson  vs.  Johnson^  reported  in  1  Term  Rep.  729,  has  been 
^nd  relied  on,  though  I  cannot  conceive  how  the  decision  in 
ise  in  any  way  affects  the  question.    The  decision  is,  that 

two  executions  come  to  the  hands  of  a  sheriff',  though  he 
the  goods  by  virtue  of  that  which  was  last  delivered,  yet  he 
id  onght  to  apply  them  to  the  discharge  of  that  which  was 
ceived,  because  the  goods  were  bound  by  the  delivery  of  the 
mt  the  Court  also  said,  that  if  the  sheriff'  in  such  case  actually 
der  the  second  execution,  the  sale  shall  stand  good,  and  the  per- 
iming  under  the  first  execution  shall  have  his  remedy  against 
erifi";   and  this  last  position,  under  the  Statute  of  Frauds, 

benefit  and  quiet  of  innocent  and  bona  fide  purchasers.  But 
I'  2  H.  &  J. 
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this  ca^e  does  not  at  all  deny  the  entirety  of  the  execution,  but  is. 
grounded  on  the  jmnciple  that  the  goods  being  l>ound  by  the  delivery 
of  the  first  writ,  the  seizure  under  the  second  was  altogether  irregu- 
lar.   And  in  Carthew^s  Rep.  420,  the  case  of  Smalconib  vs.  Bucking- 
ham^ the  same  principle  in  favor  of  a  purchaser  is  decided.    The 
aulhonties  in  support  of  the  principle,  that  a  writ  of  error  after 
goods  taken  under  a  fi.  fa,  is  no  supersedeas,  but  that  the  sheriff 
shall  go  on  to  sell,  are  very  numerous,  and  some  of  those  which  are 
most  in  point,  and  by  which  the  principle  seems  to  be  so  firmly 
established  as  not  now  to  be  shaken  by  any  artificial  reasoning,  1 
will  take  a  shoi-t  view  of,  as  this  is  a  case  dei>ending  upon  authorities. 
The  first  of  them  in  order  of  time  is  the  case  of  Charter  vs.  Peeter^ 
in  Cro.  Eliz.  597,  in  which  case  the  sheriff  took  the  defendant's  goods 
by  ^fi.  fa,  but  before  sale  a  writ  of  error  and  supersedeas  came, 
whereupon  the  sheriff  made  return  that  he  had  seized  the  goods, 
but  that  they  were  in  his  hands  pro  defectu  emptor unij  and  also  that 
a  supersedeas  was  awarded ;  and  on  a  motion  for  a  return  of  prop- 
erty, the  Court  denied  a  restitution,  and  awarded  a  venditioni  exponas^ 
because  the  execution  was  begun  by  the  seizure ;  and  a  case  in  JDyer, 
98,  to  the  same  effect.    In  Moor,  542,  it  is  laid  down,  that  if  the 
sheriff  has  the  goods  *  of  the  defendant  in  his  hands  under  a 
'^'^      fi.  /a.  and  a  supersedeas  comes,  he  shall  not  deliver  them,  bat 
shall  sell  them,  because  the  beginning  of  the  execution  was  before 
the  supersedeas  came,  and  the  execution  being  entire  shall  not  be 
divided.    In  the  case  Ta^cock  vs.  Honyman^  in  Yelv.  6,  it  is  held,  that 
if  a  writ  of  error  and  supersedeas  come  to  the  sheriff  after  g^oods 
taken,  he  shall  proceed  to  sell  what  he  has  taken,  but  shall  levy  no 
more.    And  in  the  case  of  Baker  vs.  BuUtrode^  1  Ventris^  255,  it  \& 
decided,  that  if  the  sheriff  takes  goods  by  fi.  fa.  before  writ  of  error, 
the  execution  is  not  to  be  undone  by  writ  of  error  afterwards,  thoagh 
at  the  time  the  writ  of  error  comes  the  goods  may  be  on  hand  for 
want  of  buyers.    But  it  is  argued,  that  these  cases  were  all  decided 
before  the  statute  requiring  bail  in  error,  and  that  after  the  statute 
the  principle  before  established  by  them  ceased  to  be  law;  and  in 
support  of  this  position  the  case  in  2  Rol.  Ah.  491,  which  was  after 
the  statute,  is  relied  on,*  and  this  is  the  only  case  I  have  seen  either 
before  or  since  the  statute  to  the  contrary.    And  it  is  worthy  of 
remark,  that  security  or  bail  in  error  being  required  by  the  statute, 
is  not  given  as  the  reason  of  the  doctrine  laid  down  in  RoUe^  nor  does 
it  appear  that  the  statute  in  that  case  was  considered  as  working  any 
new  principle,  but  the  reason  assigned  is,  because  the  property  is  not 
altered  by  the  seizure.     This,  Loid  Chief  Justice  Willes  says,   ih 
not  a  true  reason,  and  in  that  he  is  supported  b}'  the  later  and  very 
respectable  authorities.    In  the  case,  Rocke  vs.  DayreU^  reported  in 
4  Term  Reports^  411,  Lord  Kenyon,  speaking  of  the  writ  of  fi.  f<u 
thus  expressed  himself — "As  the  property  of  the  debtor's  goods  is 
bound  by  the  delivery  of  the  writ  to  the  sheriff',  there  then  reD[iaiQ& 
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property  in  the  debtor,  on  which  the  prerogative  of  the  Crown 
attach;"  a  mnch  stronger  case,  if  it  is  law,  than  that  of  actual 
:are. 

Q  the  case,  Clarice  vs.  WitkerSj  reported  in  Salk.  322,  3,  and  2 
d  Raymond  J 1072,  these  points  were  solemnly  adjadged  by  the 
)le  Court,  but  particularly  by  Holt,  Chief  Justice,  and  Gould, 
tice— That  a  seizure  of  goods  in  execution  is  a  discharge  of  the 
^ent ;  that  the  substantial  part  of  the  execution  is  the  seizure, 
that  the  rest  is  all  form ;  that  an  execution  is  an  entire  thing, 
not  to  he  superseded  after  it  is  begun,  and  that  the  sheriff  alter 
ure,  (as  a  matter  incident  and  of  course,)  is  bound  to  •  sell ;         ^ 
;  after  seizure  the  judgment,  (as  to  the  defendant,)  is  dis-      '•^ 
'ged  and  satisfied ;  that  by  the  seizure  the  sheriff  gains  a  special 
lerty,  and  the  property  in  the  goods  is  divested  out  of  the  defend- 
that  the  plaintiff  has  no  farther  remedy  against  the  defendant, 
most  go  against  the  sheriff ;  for  the  defendant  having  lost  his 
Is,  may  (in  an  action  brought  upon  the  judgment,)  plead  levied 
I.  fa.  in  bar,  and  it  will  be  good.    The  same  principle,  as  to  the 
ution  of  the  property  by  seizure,  is  recognized  and  asserted  in 
)us  other  books  of  hig4i  authority,  and  particularly  Gilbert  on 
mtionSj  23,  and  Impey^s  Sheriff.   Let  it  be  observed,  that  the  only 
>n  assigned  in  RoUey  why  a  writ  of  error  is  a  supersedeas  after 
ire,  is  "that  the  property  is  not  altered  by  the  seizure,"  which 
implied  admission,  that  if  the  property  was  altered,  the  writ  of 
would  not  be  a  supersedeas.   And  Gilbert^  and  the  other  writers 
that  a  writ  of  error  after  seizure  is  no  supersedeas,  because  by 
eizure  the  property  is  altered ;  hence  it  appears,  that  the  ques- 
whether  the  writ  of  error  is  a  supersedeas  or  not,  depends  on 
[uestion  whether  the  property  is  altered  or  not  by  seizure.    And 
ase  in  Eolle  appears  in  so  questionable  a  shape,  and  is  arrayed 
doubtful  a  reason,  that  it  must  sink  in  the  current  of  authori- 
ty which  it  is  overwhelmed.    But  independent  of  this  reason- 
;here  are  many  adjudged  cases,  (since  the  statute  requiring  bail 
x)r,  and  since  Rolle^)  which  fix  the  principle,  that  a  writ  of  error 
seizure  is  not  a  supersedeas;  and  this  proves  that  in  England 
tatute  was  not  considered  as  affecting  the  case, 
the  case,  Agers  and  Lenthalj  in  3  Keb.  308, 9,  it  is  said,  "that  on 
.  and  seizure,  if  no  supersedeas  comes  before  sale,  it  is  good ; 
f  error  be  mesne  between  seizure  and  sale,  it  doth  not  avoid  it." 
)lain  and  obvious  understanding  of  which  is,  that  notwithstand- 
supersedeas  comes  alter  seizure,  yet  the  sheriff  having  taken 
»  before,  if  he  proceeds  to  sell,  the  sale  shall  be  good;  and  as 
cannot  be  mesne  between  seizure  and  sale,  unless  there  be  a 
ifter  the  writ  of  error,  the  latter  branch  of  the  opinion  must 
,  that  the  error  does  not  avoid  the  sale ;  by  which  it  is  evident, 
bhe  writ  of  error  coming  after  the  seizure  is  no  supersedeas,  for 
was,  the  sale  would  be  void.     Lord  Mansfield,  in  delivering 
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the  opinion  of  the  Court  in  the  case,  Cooper  vs.  Chitty^  reported 
•  in  1  Wm.  Blaclcstone,  65,  67,  and  1  Burrow^  34,  lays  it  down 
.  '^'*      as  a  fixed  principle,  that  a  writ  of  error  cannot  sujiersede  an 
execution,  or  a, /?./«.  actually  begun;  and,  as  he  says,  for  the  plainest 
reasons,  because  the  execution  is  entire,  and  if  once  lawfully  begun 
must  be  completed;  and  because,  as  between  the  plaintiff  and  defend- 
ant, the  debt  is  discharged  by  a  seizure  under  fi.  fa.    In  the  ca8e 
llie  Queen  vs.  Nash,  reported  in  2  Lord  Eaym.  989,  the  question  arose 
on  the  effect  of  a  certiorari  to  remove   a  conviction ;   which  was 
brought  after  the  constable  had  distrained  the  goods  of  Nash  under 
a  warrant  from  the  justice  to  levy  the  penalty  for  deer  stealing;  and 
Holt,  Chief  Justice,  in  deciding  the  case,  likened  it  to  the  case  of 
goods  taken  under  a  fi.  fa.  before  writ  of  error  brought,  and  there 
laid  it  down,  (not  as  a  case  o£  first  impression  and  then  to  be  decided, 
but  as  the  known  and  acknowledged  law  of  the  land,)  that  when 
goods  are  taken  under  a  fi.  fa.  and  then  a  writ  of  error  comes,  it  is 
no  supersedeas,  but  the  sheriff  shall  proceed  to  sell,  and  if  he  does 
not,  a  venditioni  exponas  may  be  awarded.    And  so  fully  is  the  prin- 
ciple established  in  England,  that  in  the  case,  Merriton  vs.  Stevens^ 
in   WiUes^  Rep.  271,  Serjeant  Wynn,  who  argued  in  support  of  the 
rule  to  set  aside  the  fi.  fa.  admitted,  that  if  the  sheriff  had  taken 
the  goods  before  sealing  of  the  writ  of  error,  he  might  have  pro- 
ceeded to  sell  them  afterwards.    Thus,  then,  it  appears  by  all  the 
authorities,  except  Rolle,  (both  before  and  since  the  statute  requiring 
bail  in  error,)  that  a  writ  of  error  which  issues  after  goods  are 
seized  under  a  fi.  fa.  is  not  a  supersedeas.    And  indeed  the  case  in 
Rolle  may  be  reconciled  with  the  other  decisions;  for  in  the  case, 
Sampson  vs.  Broicn,  reported  in  2  HJast,  439,  444,  it  is  said,  that  the 
supersedeas  issued  after  the  writ  of  error  upon  which  it  was  grounded, 
so  that,  although  the  supersedeas  came  after  the  goods  were  taken, 
yet  the  writ  of  error  might,  (for  any  thing  appearing  in  the  case,) 
have  been  issued  and  allowed  before,  and  the  supersedeas  having 
relation  back,  the  taking  of  the  goods  was  irregular.    The  case  is 
very  short,  and  by  no  means  full.    As  to  the  entirety  of  an  executioD, 
if  it  should  be  admitted  to  be  a  doctrine  established  on  artificial 
reasoning,  yet  it  is  an  established  principle,  and,  (like  many  others 
supported  only  by  the  same  kind  of  reasoning,)  it  cannot  now  be 
shaken,  without  overthrowing  every  authority  upon  the  subject.,  for 
•  more  than  a  century  past.    We  have  seen  that  by  the  com- 
'^^      mon  law,  a  writ  of  error,  which  (if  taken  out  in  time,)  was  a 
supersedeas  without  security,  was  not  a  supersedeas  if  sued  out 
after  goods  taken  under  a  fi.  fa.    We  find  also,  that  in  England  the 
statute  which  requires  bail  in  error,  has  never  been  considered  as 
altering  the  principle,  or  at  all  affecting  the  case,  nor  indeed  could 
any  such  construction  be  given  to  the  statute,  which  is  in  these 
words:    ^^That  no  execution  shall  be  stayed  or  delayed,  upon  or  by 
any  writ  of  error,"  &c.    "unless,"  &c.    Thus  the  statute  does  not 
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e  a  writ  of  error  any  more  efficacy  than  it  had  at  common  law^ 
on  the  contrary  takes  from  it  all  the  efficacy  it  had  at  common 
as  a  supersedeas,  imless  it  is  accompanied  by  bail;  and  in  faet 
kes  it,  with  bail,  what  it  was  before  without  bail,  and  no  more; 
[  this  being  the  uniform  construction  of  the  statute,  not  denied 
D  by  Rolls  himself;  for  (as  I  ha^  before  observed,  the  case  put 
bim  is  not  attempted  to  be  supported  by  authority  of  the  statute, 
by  another  reason  which  is  not  law,)  the  same  construction  must 
given  to  the  Act  of  Assembly,  1713,  ch.  4,  regulating  writs  of 
T,  &c.  which  is  in  the  same  words  contained  in  the  statute,  and 
)ab]y  so  far  copied  from  the  statute;  and  indeed  the  same  con- 
ction  has  always  bee^  given  to  the  Act  of  Assembly,  and  acqui- 
d  in  until  lately.  The  case  then  is  shut  up.  In  England  no 
ition  exists,  nor  would  an  argument  be  heard  on  the  subject ;  and 
lis  State  the  words  of  the  Act  of  Assembly,  and  the  Act  of  Par- 
ent, being  the  same,  they  must  receive  the  same  construction, 
our  Courts  of  law  must  be  bound,  by  the  authorities,  whatever 
icial  reasonings  might  be  ofiere<l  to  the  contrary.  The  old  super- 
as  law,  and  the  practice  which  is  said  to  have  been  pursued 
ir  that  Act,  have  been  urged  by  counsel  in  argument,  to  shew  the 
construction  of  the  Act  of  1713,  ch.  4,  but  neither  that  Act,  nor 
>raetice  under  it,  (whatever  that  practice  may  have  been,)  has 
bearing  on  the  case ;  for  when  it  is  said  that  an  execution  js  an 
e  thing,  and  cannot  be  superseded,  it  is  intended  by  a  sui)erse- 
on  writ  of  error,  and  not  a  supersedeas  created  by  statute,  or 
\idita  qu4vr€la^  &c. 

e  cases  which  turn  upon  the  iK)int  of  time,  from  which  a  writ  rff 
was  held  to  operate  as  a  supersedeas,  relate  to  this  case  in  no 
'  manner  than  as  they  show,  that  at  common  law  a  writ  of  error, 
\x  issued  after  goods  were  •  seized  under  B,fi.fa.  was  not  ^ 
aersedeas;  and  in  this  case  the  writ  of  error,  ha^ing  "^^ 
rl  after  the  goods  were  taken  by  the  sheriff,  it  must  receive  the 
construction  which  at  common  law  it  would  have  had,  the  Act 
^embly  giving  to  writs  of  error  as  such,  no  greater  efficacy  than 
had  before ;  nor  does  the  circumstance,  that  the  Ji.  fa.  in  this 
was  laid  on  lands  as  well  as  goods,  make  any  difference;  for  by 
iCt  of  Parliament,  under  which  lands  are  held  to  be  liable  to 
ition  for  debt  in  this  State,  real  and  personal  property  are 
d  precisely  on  the  same  footing. 

on  the  whole,  I  consider  this  not  as  a  new  case  now  to  be  deter- 
i,  but  one  which  has  been  settled  ever  since  the  reign  of  Queen 
beth  and  not  shaken  by  any  adjudged  cases  since,  except  that 
€  State^  use  of  Wardei'  vs.  Page  et  al:  which  was  determined 
I  in  the. Eastern  Shore  General  Court,  by  my  brother  the  Chief 
?,  whose  opinions  I  very  much  resi^ect,  but  to  which  I  cannot 
in  this  case,  being  tied  up  by  what  must  now  be  considered  as 
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the  established  law;  and  am  therefore  of  opinion  that  2k  venditioni 
exponas  ought  to  be  awarded. 

KiCHOLSoN,  J.  said,  he  had  uniformly  been  of  opinion,  that  it  was 
improper  for  the  Court  in  the  last  resort,  to  assign  their  reasons  for 
the  final  judgment.  In  the  inferior  Court  it  was  proper  that  they 
should  give  the  reasons  of  their  decision,  because  it  afforded  counsel 
an  opportunity,  when  they  came  before  the  Court  of  Appeals,  to 
shew  the  fallacy  of  the  reasoning  of  the  Court  below,  if  it  was  falla* 
cious.  He  had  therefore,  on  this  account,  always  ^iven  the  reasons 
of  the  Court  in  which  he  presided.  But  here  there  was  no  necessity 
of  that  kind,  because  the  decision  of  the  pourt  of  Appeals  became 
the  law  of  the  land,  whether  that  or  their  reasoning  was  or  was  not 
correct;  and  where  the  reasoning  was  bad,  it  was  too  often  blended 
with  the  decision  of  the  Court,  and  considered  likewise  as  the  law. 
The  impropriety  of  assigning  reasons  in  the  Court  of  the  last  resort, 
he  thought  was  strongly  exemplified  in  this  case.  Two  positions  had 
been  taken  in  the  opinions  given  by  two  of  the  Judges,  which  in  his 
opinion  did  not  belong  to  the  case.  These  were,  whether  the  seizure 
upon  9i.  fieri  facias  did  or  did  not  divest  the  property  out  of  the  de- 
fendant, and  whether  the  defendant  was  thereby  discharged.  Upon 
*  ^  •  these  two  points,  he  might  agree  with  the  presiding  Jadge, 
'^^  ,  (Chase,)  although  he  differed  with  him  in  the  result;  and 
upon  the  same  points  he  might  differ  with  the  other  Judge,  (Buch- 
anan,) although  he  agreed  with  him  in  the  result.  He  wished  it, 
therefore,  to  be  distinctly  understood,  that  he  gave  no  opinion  upon 
either  of  these  points,  except  that  they  had  no  bearing  whatever  on 
the  question  submitted  to  the  Couit. 

He  had  been  induced  to  decide,  that  a  writ  of  error  after  seizure 
upon  ^  fieri  facias  was  no  supersedesis,  by  a  long  train  of  decisions 
for  more  than  two  hundred  and  fifty  years,  (from  the  1st  year  of 
Queen  Mary.)  A  train  of  decisions  prevailing  for  such  a  length  of 
time,  with  the  solitary  exception  of  the  case  in  Rolle^  he  considered 
equal  to  a  statutory  provision.  The  whole  reasoning  on  the  point 
rejilly  before  the  Court,  was  given  in  three  lines  by  Lord  Mansfield, 
in  the  case  in  1  Wm.  BlacJcstone^s  Reports,  67,  viz.  An  execution  beiug 
entire  in  its  nature,  and  once  begun,  cannot  be  8Ui)erse(led  by  a  writ 
of  error,  but  must  be  completed,  because  the  property  is  of  a  perish- 
able nature,  and  is  not  to  remain  in  the  8heriff''s  hands  to  await  the 
final  determination  of  the  suit. 

Gantt,  J.  This  is  a  motion  for  a  venditioni  exponas,  and  the  case 
is  shortly  this :  A  fi.  fa.  was  regularly  issued  upon  a  judgment 
obtained  in  the  late  General  Court;  this ./!./«.  was  regularly  exe- 
cuted by  a  seizure  of  real  and  personal  i)roperty.  After  seizure,  the 
defendant  filed  a  writ  of  error  bond,  and  a  writ  of  error  accordingly 
issued,  mesne  the  seizure  and  sale  of  the  property  taken.    The  sher- 
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returns  that  the  sale  of  the  property  is  stayed  by  writ  of  error, 
1  the  motion  for  a  venditioni  exponas  is  founded  upon  this  return, 
was  absent  on  the  first  day  of  the  argument  of  this  motion ;  but 
e  been  furnished  with  a  list  of  the  authorities  cited  by  the  coun- 

I  have  reflected  upon  the  case,  both  before  and  since  the  argu- 
it,  and  have  referred  to  the  authorities  cited — and  as  I  concur 
1  the  majority  of  the  Court,  I  will,  in  aa  brief  a  manner  as  the 
i  admits  of,  give  my  opinion,  and  the  principal  reasons  which 
Bm  my  decision. 

shall  not  pursue  the  various  cases  which  have  been  cited  in  order, 
)articular]y  comnieut  upon  them.  I  consider  •  it  a  waste  ^^ 
ime,  and  useless  trouble;  almost  the  whole  oi  them  are  '^^ 
ided  upon  one  of  these  questions — whether  a  writ  of  error  is  a 
irsedeas  from  the  teste  or  allowance  of  the  writ  or  notice  of  its 
lution;  whether  the  execution  has  been  regularly  issued,  or 
ed,  or  according  to  the  rules  of  practice  established  by  the  Courts 
rreat  Britain  for  putting  in  bail  on  writs  of  error  under  the 
ite. 

Bcisions,  founded  upon  either  of  these  principles,  do  not  apply  to 
present  case.  The  sole  question  is,  whether  this  writ  of  error 
ates  as  a  supersedeas  to  stay  a  sale  of  the  property  taken  under 
fi.fa,  regularly  issued  and  executed  by  seizure,  before  the  writ  of 
'  issued?  In  other  words,  whether  the  plaintiffs  are  entitled  in 
bo  a  writ  of  venditioni  exponas  to  ex)mpel  the  sheriff  to  sell  that 
erty  I 

le  st&tute  of  James,  and  the  Act  of  Assembly  qtio  ad  the  sub- 
of  inquiry,  are  in  my  opinion  exactly  similar.  I  will  dispose  of 
I  first,  and  then  advert  to  those  principles  of  the  common  law 
h  govern  this  question.  The  statute  of  James  was  meant  to 
>ct  the  abuse  of  writs  of  error  issued  for  delay,  and  to  remedy  a 
!t  of  the  common  law,  which  entitled  a  party  to  this  writ,  wi th- 
riving the  plaintiff  security.  Its  effect  was  to  destroy  the  implied 
rsedeas  of  a  writ  of  error,  unless  security  was  given.    Cases 

occur  of  issuing  writs  of  error  without  giving  security,  and  the 
difference  between  such  writs  at  this  time  and  before  the 
ite  or  Act  of  Assembly  is,  that  it  does  not,  at  this  time,  super- 
an  execution,  formerly  it  did  supersede  it. 
e  Act  of  Assembly  prescribes  a  different  mode  for  taking  the 
'ity  than  the  one  prescribed  by  the  statute,  but  makes  no  further 
ge  of  the  common  law  in  this  respect. 

tither  the  statute,  nor  the  Act  of  Assembl}^,  deprives  the  plain- 
f  any  right,  or  destroys  any  property,  interest  or  security,  which 
r  he  or  the  sheriff  had  acquired.  It  extends  not  the  legal  opera- 
of  that  writ,  nor  does  its  effect  reach  farther  since  the  statute 
it  did  before,  when  no  security  was  given.  It  supersedes  noth- 
ince,  which  it  did  not  supersede  before;  but  takes  away  from 
Lefendant  that  power  which  the  common  law  gave  him,  of  stay- 
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ing  further  proceeding:  on  a  judgment  without  *  any  security 
'^^  at  all — and  this  is  the  whole  extent  of  the  statute  and  Act  of 
Assembly,  as  far  as  relates  to  the  present  subject. 

No  case  has  been  cited,  and  none  can  be  quoted,  shewing,  that  by 
the  statute  or  Act  of  Assembly,  a  more  extensive  eflFect  or  opera- 
tion has  been  given  to  the  supersedeas  itself,  than  what  it  had  at 
common  law — ^none  of  the  cases  cited  hinge  on  this  principle. 

At  common  law  a  ft.  fa.  charged  only  goods  and  chattels.  In  this 
State  lands  also,  in  which  the  defendant  has  any  legal  estate  for  his 
own  use,  may  be  taken  under  this  process;  and  being  equally  liable 
to  seizure,  that  species  of  proi>erty  becomes,  of 'course,  equally  liable 
to  the  same  rules  and  principles  which  govern  the  other;  I  mean  as 
to  the  seizure,  and  as  to  the  power  of  selling,  and  also  as  to  the 
alteration  of  property,  but  subject  to  a  difference  as  to  the  time  and 
manner  of  selling  it.  A  sheriff  may  maintain  actions  for  injuries 
done  to  the  one  as  well  as  for  the  other  species  of  property,  accord- 
ing to  the  nature  of  the  injury,  and  the  qualified  interest  which  he 
has. 

At  common  law  a  Ji.fa.  charged  the  defendant's  goods  from  the 
teste  of  the  wiit — a  writ  of  error,  therefore,  operating  as  a  superse- 
deas, would  destroy  this  charge,  if  there  had  been  no  seizure,  not 
expressly  so,  but  by  legal  implication  and  consequence.  But  if  the 
sheriff*  had  seized  goods  under  a  fi.  fa.  he  thereby  acquired  a  property 
in  them — ^To  what  extent  or  purpose  f  For  the  purpose  of  selling 
them,  and  of  having  the  money  in  the  Court  to  pay  to  the  plaintiff. 
( Oilb.  16,  dtc.)  This  property  of  course  was  not  absolute,  but  qualified. 
It  was  co-extensive  with  this  object  and  purpose;  and  only  extended 
thus  far,  and  no  farther.  Some  authorities  sa^',  that  by  the  seizure 
the  defendant's  property  was  divested — 'tis  true,  it  was  so,  but  not 
absolutely.  The  expression  must  be  construed  with  reference  to  the 
subject  and  nature  of  the  case ;  that  is,  as  far  as  the  teste  of  the 
writ  of  seizure  of  the  goods  had  vested  a  right  or  property  in  the 
sheriff  or  the  plaintiff — ^so*far,  and  no  farther,  was  the  defendant's 
property  in  them  destroyed.  What  was  the  purpose  of  the  law  in 
vesting  the  property  in  the  sheriff,  or  in  charging  the  goods  from 
the  teste,  and  afterwards  by  statute,  from  the  delivery  of  the  fl.  fa. 
to  the  sheriff!  In  the  first  place,  to  prevent  the  defendant  from 
fraudulently  selling  or  wasting  them ;  •  and  secondly,  for  the 
••^  purpose  of  the  sheriff  selling  them,  and  having  the  money  in 
Court.  Therefore,  eo  instanti  that  the  purpose  of  the  law  was  grati- 
fied, the  residue  of  the  goods  were  exonerated  and  belonged  to  the 
defendant,  whether  they  had  been  seized  or  not.  The  property 
which  the  sheriff  had  acquired  thereby,  ceased ;  the  liability  to  pay 
the  plaintiff  was  exonerated,  and  the  delendant's  ownership  once 
more  became  complete.  While  the  sheriff's  proi)erty  continued  he 
might  maintain  trover  or  trespass;  and  till  a  sale,  the  defendant 
might  lawfully,  in  my  judgment,  contract  for  the  sale  of,  or  will  the 
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is,  snbject  to  the  charge  which  the  law  had  imposed  on  them, 
rthe  sheriff  had  a  quahfied  interest  in  the  goods;  the  defend- 
had  a  qualified  interest  also;  and  these  qualified  interests 
ther,  comi>osed  a  full  and  absolute  ownership ;  each  party,  there- 
had  a  property  in  the  goods.  If  the  sheriff  died,  his  executors 
his  property  in  them,  subject  to  the  legal  purpose  before  men- 
)d.  If  the  defendant  died,  his  executors  had  his  interest.  The 
IT  which  the  sheriff  had  of  selling,  when  exercised,  ultimately 
rmined  the  qualified  interest  of  each*  and  vested  the  absolute 
^rship  in  the  purchaser.  After  the  legal  purpose  was  answered, 
esidne  of  the  goods  belonged  to  the  defendant,  or  his  assigns, 
le  lien  or  charge  on  the  goods,  or  the  property  divested  out  of 
lefendant  had  ceased,  or  was  destroyed  as  to  such  a  residue, 
t  us  now  consider  the  nature  of  a  writ  of  error,  viz.  its  objects 
ts  effects. 

"st,  as  to  the  object.  It  is  to  remove  the  record  and  proceed- 
Df  an  inferior  tribunal  to  a  superior  one,  to  review  that  record, 
reverse  the  judgment  of  the  inferior  Court  if  it  is  erroneous; 
he  record  must  of  course  be  the  only  subject  of  inquiry,  for  the 
»tion  upon  which  the  writ  issues  is,  that  in  the  record  and  pro- 
ngs there  is  error. 

'emoves  the  record  and  proceedings.  If  no  fi,  fa.  or  ca.  sa.  has 
U  then  by  legal  implication  this  writ  of  error  operates  further,  it 
nds  the  power  of  the  inferior  Court  to  issue  a  Ji.fa.  for  the  record 
sidered,  in  law,  as  removed  eo  instanti  that  the  wiit  operates ; 
fore  there  is  no  foundation  for  the  inferior  Court  to  issue  a  /?./a. 
^n  only  be  grounded  on  a  judgment  in  the  Court  which  issues 
I  the  judgment  is  removed  with  •  the  proceeding.  Hence 
xitrine  of  contempt  in  the  inferior  Court  in  issuing  the  ••* 
or  the  sheriff  in  serving  it  after  such  writ  of  error;  and  hence 
>ctrine  of  executions  irregularly  issued. 

if  the  fi.  fa,  ha«  issued,  and  is  not  served,  the  sheriff'  has  no 
rity  to  levy  it  for  the  same  reason ;  'because  by  legal  implica- 
[le  i>ower  and  authority  of  the  inferior  Court  is  superseded;  and 
sheriff  derives  his  authority  from  the  Court,  and  although  the 
f  fi.  fa.  issued  while  the  Court  had  the  power  to  issue  it,  yet, 
ore  the  sheriff  had  levied  the  fi.  fa.  the  power  of  the  Court  had 
lated  by  legal  inference  and  intendment,  the  sheriff,  if  he  does 
the  fi.  fa.  acts  without  authority,  the  writ  of  error  surceasing  all 
dings.  Hence  the  doctrine  of  contempt  in  the  sheriff'  if  he  does 
ards  serve  the  execution ;  and  hence  also  the  legal  implication 
makes  the  writ  of  error  operate  as  a  writ  of  restitution  of  the 
thus  taken  in  execution ;  because  the  sheriff  had  no  authority 
time  to  levy  it,  and  his  seizure  for  that  reason  was  irregular, 
if  the  fi.  fa.  or  ca.  sa.  has  been  served — if  the  goods  or  body 
efendant  has  been  taken  in  execution,  then  the  common  law 
:'  error  does  not  supersede  the  execution  thus  executed;  for  it 
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is  a  principle  of  law,  that  ao  execution  is  an  entire  thing,  and  once 
begun  must  be  completed.  If  a  fi.fa.  is  levied,  it  is  as  much  the 
duty  of  the  sheriff  to  sell  the  goods,  and  raise  the  money,  as  it  is 
his  duty,  if  he  has  arrested  the  defendant  on  a  ca.  sa.  to  imprison 
him  till  he  pays  the  money.  The  seizure  of  goods,  and  the  arrest 
of  the  body,  are  the  principals,  the  selling  of  the  goods,  or  imprison- 
ing the  body,  are  the  incidents.  Now,  if  a  writ  of  error  will  sui)er- 
sede  the  sale  after  a  seizure  of  the  goods  under  a /f.  fa.  why  not  the 
imprisonment,  after  the  arrest  of  the  body,  if  it  issued  mesne  the 
occurrence  of  the  principal  and  of  the  incident  1 

After  seizure  of  the  goods  or  arrest,  the  whole  object  of  the  judg- 
ment and  execution  is  answered  as  its  respects  the  plaintiff  and 
defendant.  The  defendant  is  discharged  from  the  judgment  to  the 
extent  of  the  goods  taken,  and  the  plaintiff  looks  to  the  sheriff  only 
for  the  amount;  or  if  the  body  is  arrested  it  is  a  like  satisfaction 
quo  ad  hoc ;  and  if  then  the  writ  of  error  supersedes  all  further  pro- 
^^  ceedings,  it  is  only  in  the  suit  between  the  plaintiff  and  •  de- 
^'^  fendant,  and  by  the  seizure  of  the  goods  to  the  amount  of  the 
judgment,  or  quo  ad  the  amount  of  the  goods  seized,  or  by  the 
arrest  of  the  body,  all  proceedings  between  the  plaintiff  and  defend- 
ant are  at  an  end,  and  there  are  no  further  proceedings  to  supersede. 

This  writ  operates  also  as  a  writ  of  restitution,  but  only  where  an 
execution  has  irregularly  issued,  or  been  irregularly  served.  It  does 
not  operate  as  such  where  there  is  no  irregularity,  for  then  the  very 
principle  upon  which  it  oi>erates,  as  a  writ  of  restitution,  is  wanting. 
The  irregularity  here  meant  is  evidently  determined  and  ascertained, 
by  the  time  when  the  writ  of  error  operated,  either  upon  the  power 
of  the  Court  itself  to  issue  the  fi.  fa.  or  upon  the  power  of  the  sheriff 
to  execute  the  writ;  his  sale  in  such  case  is  void. 

The  writ  of  error  annuls  no  act  or  proceedings  regularly  and 
legally  done.  It  leaves  such  acts  in  statu  quo.  A  writ  of  restitution, 
if  the  judgment  is  reversed,  issues  of  course.  Now,  if  the  writ  of 
error  itself  is  in  all  such  cases  to  be  considered  sis  a  writ  of  restitn- 
tion,  it  is  in  effect  issuing  the  writ  of  restitution  before  a  judgment 
of  reversal,  which  legally  cannot  issue  till  afterwards;  that  is,  to 
give  the  remedy  first  for  the  injury  alleged  to  have  been  done,  imd 
afterwards  to  determine  whether  the  injury  has  been  done  or  not. 

The  sheriff'  can  maintain  trespass  or  trover  for  injuries  done  the 
property  in  his  possession,  a«  sheriff',  even  if  done  by  the  defendant. 
If  the  writ  of  error  is  a  restitution,  as  contended  for,  it  avoids  that 
possession  or  property,  and  consequently  his  right  to  sue  for  such 
injury.  Suppose  the  defendant  ha^s  committed  such  injury,  and  the 
sheriff*  had  sued  between  the  10th  and  21st  of  the  month  when  this 
property  was  taken,  it  non  suits  the  plaintiff,  for  his  property  was 
destroyed  and  overreached  by  the  writ  of  error,  and  although  his 
duty  required  he  should  protect  the  property,  and  sue  for  the  injury 
done  to  it,  yet  the  law,  which  requires  and  enjoins  the  duty,  defeats 
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)bIigatioD  it  has  created  itself,  and  non-aaits  the  very  action  it 
rirtually,  by  imposing  the  duty,  directed  him  to  bring, 
her  cases  might  easily  be  suggested,  where  similar  violations  of 
established  principles  would  arise  from  the  construction  of  the 

operation  of  a  writ  of  error,  now  contended  for. 

3ut  although  I  am  ibr  a  venditioni  exponas  issuing  in  this       ^^ 

I  am  not  to  be  understood  as  saying  that  the  Court  •'•' 
d  not  lay  their  hands  upon  some  ca«es  of  a  like  application, 
e  it  evidently  api>eared  that  manifest  injustice  might  be  done, 
money  may  be  ordered  to  be  brought  into  Court,  and  await  the 
t  of  the  writ  of  error.  This  i)ower  should,  however,  be  exercised, 
ipon  the  suggestions  of  possible  cases,  but  up<m  cases  where 

exists 'well  grounded  apprehensions  of  such  inseparable  injury, 
8  this  power  of  preventing  it  was  resorted  to.  The  circum- 
es,  properly  disclosed,  in  such  instances,  should  be  previously 

manifest  to  the  Court.  This  power  Wiis  exercised  by  the  Court 
i  case  reported  in  Willes. 

ave  avoided,  as  I  stated  at  first,  any  comments  upon  particular 
.  Those  which  hinge  either  upon  the  irregularity  of  issuing 
icecution,  upon  the  time  when  a  writ  of  error  began  to  operate, 
Dn  the  rules  of  Court,  founded  upon  the  statute  of  James,  I 
ler  as  not  bearing  upon  this  case. 

ive,  on  more  than  one  occasion,  examined  into  the  law  upon 
ubject.  The  result  of  my  inquiry  has  long  since  confirmed  me 
I  opinion  I  have  at  present;  and  although  I  have  considered 
ises  cited  by  the  defendant's  counsel  with  attention,  I  find  no 
1  to  alter  that  opinion,  but  am  more  confirmed  in  it;  but  I 
t  that  accident  prevented  my  hearing  the  arguments  in  this 

rrit  of  audita  querela,  or  a  bill  of  injunction,  in  ordinary  cases, 
jmedy  any  inequity  in  the  judgment  itself,  or  in  issuing  or 
eting  the  execution.  But  the  writ  of  error  cannot  be  construed 
re  a  more  extensive  operation  and  effect,  merely  to  reach  the 
renieuces  which  possibly-  may  arise  from  its  ordinary  extent 
[)eration.  The  law  ha«  long  since  defined  its  limits,  and  the 
cannot  extend  them.  Other  remedies  are  pro\ided,  and  open 
J  defendant's  benefit,  if  the  circumstances  of  his  ctise  require 
I  we  cannot  create  a  new  one  to  give  a  more  summary  relief, 
f  the  circumstance  of  his  case  would  justify  a  claim  upon  the 
:>i'  particular  hardship.  Venditioni  exponas  ordered. 
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tver,  on  motion  to  dissolve  an  injunction,  it  appears  from  the  answer 
it  the  complainant  was  entitled  to  an  injunction  at  the  time  of  obtain- 
;  it,  the  same  shall  continue  until  final  hearing,  or  further  order, 
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unless  the  defendant  admits  everything  alleged  in  the  bill,  on  account  of 
which  the  injunction  was  obtained.  When  that  admission  is  made,  and 
the  injunction  has  been  to  stay  execution  at  law,  the  injunction  may  be 
dissolved,  with  a  proviso  that  not  more  be  levied  than  remains  due  after 
allowing  everything  claimed  by  the  complainant.  But  when  a  proper 
ground  for  the  injunction  is  admitted  by  the  answer,  and  there  still 
remains  a  dispute  between  the  parties,  the  injunction  is  invariably  con- 
tinned  until  final  hearing,  or  further  order,  (a) 

A.  purchased  land  from  B.  and  gave  to  B.  his  bond  for  the  purchase  money 
in  which  C.  joined  as  surety.  C.  became  surety  under  the  impression, 
which  he  derived  from  B.  that  the  purchase  money  would  be  realized 
from  the  sale  of  the  wood  growing  on  the  land.  The  first  instalment  of 
the  purchase  money  not  being  paid,  B.  obtained  judgment  on  the  bond 
against  A.  and  C.  and  also  obtained  an  injunction  restraining  A.  from 
cutting  any  more  wood  on  the  land.  On  a  bill  by  C.  a  perpetual  injunc- 
tion was  granted  restraining  B.  from  enforcing  his  judgment  against 
C. 

RocHB  vn,  Johnson,  note: 

An  appeal  or  writ  of  error  standing  under  rule  argument  does  not  abate  by 
the  death  of  either  party,  (b) 

Appeal  from  a  decree  of  the  Court  of  Chancery,  perpetuating 
an  injunction.  The  bill  of  complaint  of  Colegate,  the  present  appel* 
lee,  filed  the  10th  of  November,  1800,  stated  that  one  Eingsmore,  in 
1797,  purchased  of  Lynch,  the  appellant,  a  tract  of  land  for  a  larji^ 
sum  of  money,  to  be  paid  by  instalments;  that  the  first  instalment 
amounted  to  £1,200,  and  was  intended,  in  a  great  measure,  to  be 
paid  out  of  the  first  crop  on  the  land,  and  by  the  sale  of  wood ;  that 
Lynch  declared  that  the  wood  on  the  land  would  nearly  pay  for  the 
land,  and  it  was  understood  and  agreed,  that  the  wood  should  be 
cut  and  carried  to  market  for  the  pui*pose  of  paying  the  instalments, 
(in  aid  of  the  crop,)  as  the  same  should  become  due;  that  in  con- 
fa)  In  Dorsey  vs.  Smith,  7  H.  &  J*  846,  Kilty,  C.  said,  that  the  rule  recog- 
nized in  Lifnch  vs.  Colegate,  is  considered  a  proper  one,  and  has  been  since 
acted  on:  but  it  might  be  oppressive  where  the  sum  was  small,  and  the  party 
to  be  affected  by  it  not  in  fault.  In  Chaae  vs.  Manhardt,  1  Bland,  836.  the 
same  Chancellor  recognized  the  rule  laid  down  in  the  case  in  the  text,  viz: 
that  when  a  proper  ground  for  the  injunction  is  admitted  by  the  answer, 
and  there  still  remains  a  dispute  between  the  parties,  the  injunction  is  uni- 
versally continued.  But  in  Webster  vs.  Hardiaty^  28  Md.  596,  the  Court 
said:  ''"  Where  a  motion  to  dissolve  is  heard  upon  bill  and  answer,  the  re- 
six>nsive  allegations  of  the  latter  must  be  taken  to  be  true,  and  if  the  equity 
of  the  bill  is  sworn  away  by  the  answer,  the  injunction  must  be  dissolved. 
It  is  insisted,  however,  that  this  case  comes  without  the  rule  stated  in  Alex, 
Ch.  Prac.  87,  and  in  Lynch  vs.  Colegate.  We  do  not  find  that  this  rule  has 
been  sanctioned  by  any  decinion  of  the  Appellate  Court,  but  we  need  not 
decide  upon  its  correctness,  because  it  does  not  appear  from  the  answer  in 
this  case  that  the  complainants  were  entitled  to  the  injunction  when  it  was 
obtained."" 

(b)  As  to  abatement  of  cases  in  the  Court  of  Appeals  by  the  death  of  a 
party  to  the  appeal,  see  Rev.  Code,  Art.  71,  sees.  31-84;  Carroll  vs.  Bairie,  7 
Gill,  87. 
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atioD  of  the  express  agreement  that  Kingsmore  should  have 
)  to  cut  and  sell  the  wood  in  order  to  meet  the  instalments,  the 
)IaiQant  became  bound  in  a  bond  with  him  to  Lynch,  conditioned 
he  payment  of  the  first  instalment  of  Xl,200,  with  interest; 
the  complainant  would  not  have  become  security  for  the  instal- 
J  bat  under  the  express  proviso  and  engagement  that  Kings- 
was  to  have  leave  to  pay  it  oft*  by  wood;  and  that  the  induce- 
of  his  buying  the  land  was  the  representation  and  statement 
I  by  Lynch,  that  the  wood  on  the  premises,  so  convenient  to 
et,  would  nearly  pay  for  the  land.  That  Kingsmore  paid  £300 
count  of  the  instalment  i  and  other  sums  of  money,  and  articles 
counts  were  paid,  which  Lynch  has,  or  means  to  apply  to  other 
Iments,  although  they  were  not  due  at  the  time.  That  Kings- 
cut  down  300  cords  of  wood  to  enable  him  to  pay  up  the 
ce  of  his  first  instalment,  and  to  exonerate  the  complainant, 
irety;  and  that  Lynch  fraudulently  meditated  an  act  of  oppres- 
^hich  he  carried  into  effect,  by  bringing  suits,  immediately 
the  first  instalment  became  due,  on  the  bond  against  Kings- 
and  the  complainant,  and  filing  a  bill  in  Chancery,  and  obtain- 
n  injunction,  which  prevented  Kingsmore  from  getting  the 
to  market,  and  to  cut  other  wood,  &c.  That  judgment  has 
obtained  against  the  complainant  by  Lynch,  who  has  not 
ed  the  £300,  nor  with  such  other  sums  of  money,  wood  or 
58,  which  he  may  have  received.  The  bill  calls  upon  Lynch  to 
^r,  &c.  and  to  declare  •  what  sums  of  money,  &c.  he  ^ 
•eceived.  Prayer  for  relief,  and  for  a  subpcena^  and  an  ^^ 
;tion  against  executions  issuing  on  the  judgment,  &c.  Subpcena 
(junction  accordingly  issued. 

answer  of  Lynch,  which  was  filed  on  the  2r)th  of  November, 
denies  that  he  ever  declared  or  agreed  that  the  wood  on  the 
hould  be  cut  and  carried  to  market  for  the  purpose  of  paying 
stalments,  (in  aid  of  the  crop,)  as  the  same  should  become  due 
erwise;  nor  was  any  agreement  ever  made  by  him  with  Kings- 
by  which  the  same  was  to  be  paid  by  wood,  or  that  wood 
[  be  cut  and  sold  from  the  land  for  that  purpose;  and  there- 
>  inducement  from  such  agreement  could  have  been  the  motive 
complainant  for  becoming  surety  for  Kingsmore,  no  such 
Dent  having  ever  been  made.  He  admits  that  he  received 
^  4,  at  sundry  times,  as  appears  by  one  of  the  accounts 
ted,  which  are  all  the  payments  whatsoever  made  by  Kings- 
[>n  account  of  the  bond  in  which  the  complainant  is  surety, 
ver  denied  the  payments^  nor  claimed  to  appropriate  the  same 
other  instalment,  but  hath  been,  and  now  is,  ready  and  will- 
credit  the  same  on  the  bond  for  £1,200,  in  which  the  complain- 
surety.  That  the  credits  in  the  other  account  exhibited  were 
nd  received,  and  applied  to  the  discharge  of  another  debt  due 
defendant  for  the  articles  mentioned  in  the  debit  side  of  that 
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account,  sold  and  delivered,  &c.  and  had  no  relation  to  the  land  par- 
chafed.  That  Kingsmore  and  the  complainant,  having  failed  to 
comply  with  the  condition  of  their  bond,  the  defendant  caused  Ruite 
to  be  instituted  for  the  recovery  of  the  balance  due  thereon,  and 
hath  obtained  judgments  at  law.  That  Kingsmore  having  pro- 
ceeded, against  the  consent  of  the  defendant,  to  the  cutting  and 
gelling  timber,  and  other  trees,  growing  on  the  land,  and  done  other 
acts  greatly  endamaging  the  estate,  and  injuring  the  defendant,  he 
applied  for  and  obtained  an  injunction,  &c.    He  denies  all  fraud,  &c. 

Hanson,  ('.  (November  25th,  1800.)  The  defendant  having  put 
in  his  answer,  and  entered  on  the  docket  notice  of  motion  to  dissolve 
the  injunction  in  this  cause  issued,  it  is  at  his  instance  ordered,  that 
the  motion  stand  for  hearing  at  next  term ;  provided  a  copy  of  this 
order  •  be  served  on  the  complainant  before  the  end  of  the 
^^      present  month. 

A  service  of  the  above  order  was  proved  to  have  been  made,  on 
the  27th  of  November,  1800. 

Hanson,  C.  (January  6th,  1801.)  The  motion  to  dissolve,  &c. 
being  submitted,  &c.  The  Chancellor  must,  on  this  occasion,  repeat 
a  rule,  which  he  has  alwa^^s  adhered  to,  and  which  he  conceived 
was  well  known — "Whenever,  on  motion  to  dissolve,  it  appears 
from  the  answer  that  the  complainant  was  entitled  to  an  injunc- 
tion at  the  time  of  obtaining  it,  the  same  shall  continae  until 
final  hearing,  or  further  order,  unless  the.  defendant  admits  every 
thing  alleged  in  the  bill,  on  account  of  which  the  injunction  was 
obtained."  When  that  admission  is  made,  and  the  injunction  has 
been  to  stay  execution  at  law,  the  injunction  may  \ye  dissolved 
with  a  proviso,  that  not  more  be  levied  than  remains  due  after  allow- 
ing every  thing  claimed  by  the  ox)mplainant;  but  when  a  proper 
ground  for  the  injunction  is  admitted  by  the  answer,  and  there  still 
remains  a  dispute  between  the  parties,  the  injunction  is  invariably 
continued  until  final  hearing,  or  further  order.  Great  and  obvious 
inconveniences  would  follow  from  a  different  practice.  In  the 
present  case,  it  appears  from  the  answer,  that  the  complainant,  at 
the  time  of  obtaining  his  injunction,  was  liable  to  an  execution,  (if 
liable  to  an  execution  at  all,)  for  more  than  was  due,  but  in  admit- 
ting this,  the  defendant  denies  the  other  grounds  of  equity;  be 
denies  that  the  complainant  is  entitled  to  all  the  deductions  which 
he  claims,  so  that  a  dispute  remains  between  the  parties.  This  case, 
like  many  other  cases,  shows,  that  .taking  an  indefinite  judgment 
does  little  for  the  plaintiff  at  law,  but  affords  a  fair  pretext  to  the 
defendant  at  law  for  further  delay,  and  is  almost  sure  to  produce  a 
fresh  suit  between  the  parties.  It  it  is  thereuimn  adjudged  and 
ordered,  that  the  injunction,  in  this  cause  heretofore  issued,  shall 
continue  until  final  hearing  of  the  cause,  or  further  order. 
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he  complainaat  entered  a  general  replication  to  the  answer  of 
defeDdant,  and  a  commission  issued,  and  testimony  taken  there- 
er,  and  the  cause  submitted^  &c. 

Ai^soN,  C.  (October  Term,  1801.)  It  appears  to  the  Chgincellor 
;  the  defendant,  from  his  conduct,  ought  to  be  considered  as 
ing  released  the  complainant  *  from  his  engagement.  It  ^^ 
ain  from  the  evidence,  that  the  tlefendant  had  at  least  **  ■ 
resvsed  the  complainant,  before  he  became  security  for  Kings- 
B,  with  an  idea,  that  the  money  would,  or  might  be  paid  from 
sale  of  timber,  and  other  wood,  on  the  land,  and  it  is  extremely 
^able,  if  not  certain,  that  the  complainant  was  thereby  induced 
ecome  a  surety.  Whether  or  not,  without  that  inducement  he 
Id  have  become  security,  is  not  material.  It  is  certain  that  if 
mgagement  remains  binding,  he  has  been  or  may  be  greatly 
red  by  the  defendant's  obtaining  an  injunction ;  and  the  question 
hether  he  shall  sustain  that  injury,  of  the  defendant,  who  has 
)  the  wrong,  be  deprived  of  one  part  of  his  security!  The 
Qcellor  on  this  question  cannot  hesitate,  and  on  the  papers  and 
eedings  in  the  cause  does  not  perceive  how  he  can  do  otherwise 

decree  a  perpetual  injunction.    Decreed,  that  the  injunction, 
tofore  issued  in  this  cause,  be  perpetual,  but  that  each  party 
his  own  costs, 
om  which  decree  the  defendant  appealed  to  this  Court ;  and  the 

standing  under  rule  argument  at  this  term,  the  appellant's 
h  waA  suggested,  and  the  case  was  entered  abated,  (a) 
dgelyj  Johmon,  (Attorney-General,)  and   W.  Dorsey,  for  the  ap- 
nt.    Key^  for  the  appellee. 

It  does  not  appear  whether  or  not  the  entry  of  abatement  in  this  case 
made  by  the  Court  after  argument n  or  by  the  counsel  concerned.  In 
ase  of  Roche  vs.  Johnson  et  vx.  jn  this  Court,  sitting  on  the  Eastern 
S  it  appeared  that  at  June  Term,  1806,  the  case  was  standing  under  rule 
nent,  when  the  death  of  the  plaintiff  in  error  was  suggested. 
^oyiVi  for  the  defendant  in  error,  submitted  the  question  to  the  Court, 
tier  or  not,  this  case  standing  under  rule  argument,  the  death  of  the 
tiff  in  error  abated  the  writ  of  error.  He  referred  to  the  Acts  of  1785, 
),  and  1801,  ch.  74,  s.  88« 

s  Court  decided  that  the  case  did  not  come  within  the  provision  of  the 
of  1785,  ch.  80,  and  1801,  ch.  74.  But  whether  the  writ  of  error  abated, 
ifie  being  under  rule  argument,  the  Court  were  not  then  prepared  to 
e,  and  the  final  decision  of  the  question  they  postponed  for  further 
ieration.  Afterwards,  at  June  Term,  1807,  the  Court  decided,  that  a 
>f  error  or  appeal  did  not  abate  by  the  death  of  either  party,  if  the  case 
standing  under  rule  argument  before  the  death  was  suggested.  This 
on  was  made  by  the  Court  independent  of  the  Act  of  November,  1806^ 
K  8.  11. 
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SS  *  Morgan  vs.  Slade  et  iw. 

In  an  action  on  an  administration  bond,  the  defendant  pleaded  performance^ 
to  which  the  plaintiff  replied  non-performance,  assigning  as  a  breach  the 
non-payment  of  a  legacy  bequeathed  to  the  plaintiff.  The  defendant 
rejoined  no  cutsets  and  payment,  to  which  the  plaintiff  sur-re joined  as9eU 
and  non-payment.  The  defendant  offered  evidence  to  show  that  the 
testator,  at  the  time  of  his  death,  had  due  to  him  about  1000/.  the  princi- 
pal part  of  his  personal  estate,  which  sum  was  afterwards  paid  to  the 
defendant,  his  executor,  in  depreciated  continental  currency,  whereby 
a  large  x>art  of  the  estate  was  lost;  and  the  defendant  further  offered  to 
show  that  he  had  proportionably,  or  nearly  so,  distributed  the  residue 
of  the  personal  estate,  among  the  legatees  named  in  the  will,  Held^  that 
I  such  evidence  was  inadmissible. 

In  such  an  action,  the  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
defendant  had  received  assets,  (a) 

• 

Appeal  from  the  General  Court.  An  action  of  debt  was  brought 
on  the  testamentary  bond,  executed  on  the  8th  of  February,  1776,  to 
the  Lord  Proprietai-y,  on  the  estate  of  Edward  Morgan,  deceased,  by 
the  appellant,  (the  defendant  in  the  Court  below,)  as  his  executor. 
The  defendant  pleaded  performance,  to  which  the  plaintiffs  replied 
non-performance,  assigning  breaches  that  the  deceased,  by  bis  wiU, 
bequeathed  to  his  daughter  Elizabeth,  the  female  plaintiff,  £300  on 
her  arrival  at  age,  &c.  with  interest,  &c.  and  he  also  bequeathed  to 
his  daughter  Susanna,  £300  on  her  arrival  at  age,  &c.  with  interest^ 
&c.  that  Susanna  died  intestate,  whereby  one-sixth  part  of  the  said 
legjujy,  amounting  to  £50,  became  by  the  testator's  will  due  and 
payable  to  the  said  Elizabeth,  &c.  And  that  the  executor  had  not 
paid  the  said  legacies,  &c.  The  defendant  rejoined  no  assets,  and 
payment  in  the  following  manner,  viz : 

^'And  the  said  B.  M.  saith,  that  the  said  D.  S.  and  E.  his  wife, 
ought  not  to  have  or  maintain  their  action  aforesaid  against  him, 
by  reason  of  any  thing  above  by  them  in  replying  alleged,  because 
he  saith,  that  no  goods  or  chattels,  which  were  of  the  said  E.  M.  at 
the  time  of  his  death,  have  come  to,  or  been  in  the  hands  of  him  the 
said  B.  M.  to  be  administered;  and  that  Me  hath  not  in  his  hands  to 
be  administered,  nor  had  he  on  the  day  of  the  impetration  of  the 
original  writ  in  this  cause,  any  assets,  goods  or  chattels,  which  were 
of  the  said  E.  M.  at  the  time  of  his  death ;  and  this  he  the  said  B. 
M.  is  ready  to  verify ;  wherefore  he  prays  judgment,  whether  the 
said  D.  S.  and  E.  his  wife,  their  aforesaid  action  against  him  to  have 
or  maintain  ought,  &c.  And  the  said  B.  M.  as  to  the  breach  in  the 
replication  of  them  the  said  D.  S.  and  E.  his  wife,  above  alleged,  as 

(a)  See  Seighinan  vs.  Marshall^  17  Md.  550;  Burgess  vs.  Lioyd^  7  Md.  196; 
WUson  vs.  Slade,  post^  281.  As  to  actions  on  administration  bonds  for  non- 
payment  of  pecuniary  legacies,  see  State  vs.  WUson^  88  Md.  338. 
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DOD-payment  of  the  said  legacies,  he  saith,  that  the  said  D. 
nd  E.  his  wife,  their  aforesaid  action  against  him  to  have  or 
Qtaio,  by  any  thing  therein  alleged,  ought  not,  becaase  he  saith, 
i  after  the  arrival  to  age  of  the  said  E.  to  wit,  on  the,  &c.  he  the 

B.  M.  paid  to  the  said  E.  whilst  she  was  sole,  and  before  her 
rmarriage  with  the  said  D.  the  sum  of  £300,  in  form  aforesaid 
leathed  to  her  by  the  will  of  the  said  E.  M.  and  the  intei'est 
eon  due,  as  also  the  said  sum  ot*  £50,  the  share  or  proportion  of 
md  E.  of  the  said  £300  bequeathed  to  her  as  aforesaid,  on  the 
li  of  the  said  S.  together  with  interest  •  thereon  due,  to  ^ 
at  Harford  County  aforesaid ;  and  this  he  the  said  B.  M.  ^^ 
idy  to  verifj\  Wherefore  he  prays  judgment  whether  the  said 
.  and  E.  his  wife,  to  have  or  maintiun  tlieir  aforesaid  action 
ist  him  ought,"  &c. 

which  the  plaintiffs  surrejoined  assets,  and  non-payment  as 
rs,  viz :  ^^And  the  said  D.  S.  and  E.  his  wife,  as  to  the  first 
ider  of  the  said  B.  M.  above  alleged,  from  having  and  maintain- 
leir  action  aforesaid  against  him  ought  not  to  be  precluded, 
tse  they  say,  that  goods  and  chattels  which  were  of  the  said 

at  the  time  of  his  death,  did  come  to  the  hands  of  him  the 
i,  M.  to  be  administered,  and  that  he  hath  in  his  hands  to  be 
listered ;  and  had  on  the  day  of  the  impetration  of  the  original 
Q  this  cause,  assets,  goods  and  chattels,  which  were  of  the 
D.  M.  at  the  time  of  his  death;  and  this  the  said  D.  S.  and  E. 
ife,  pray  may  be  inquired  of  by  the  country;  and  the  said  \i. 

like  manner,  &c.  And  the  said  D.  S.  and  E.  his  wife,  as  to 
xx)nd  rejoinder  of  the  said  B.  M.  above  alleged,  their  action 
aid  against  him  from  having  and  maintaining,  by  any  thing 
tt  contained,  ought  not  to  be  precluded,  because  they  say,  that 
he  arrival  to  age  of  the  said  E.  to  wit,  on,  &c.  he  the  said  B. 
I  not  pay  to  the  said  E.  whilst  she  was  sole,  and  before  her 
larriage  with  the  said  D.  S.  the  said  sum  of  £300,  in  form 
lid  bequeathed  to  her  by  the  will  of  the  said  E.  M.  and  the 
(t  thereon  due,  as  also  the  said  sum  of  £50,  the  share  or  pro- 
1  of  the  said  E.  of  the  said  £300  bequeathed  to  the  said  E. 

death  of  the  said  S.  together  with  the  interest  thereon  due,  to 

Harford  County  aforesaid;  and  this  the  said  D.  S.  and  E. 
ie,  pray  may  be  inquired  of  by  the  country;  and  the  said  B. 
ike  manner,  and  so  forth." 

he  defendunt  at  the  trial  at  May  Term,  1803,  prayed  the 
I  of  the  Court,  and  their  direction  to  the  jury,  that  before  the 
rtnt  is  bound  to  produce  evidence  on  his  part  to  prove  that  he 
ly  accounted  for  the  estate  of  Edward  Morgan,  deceased,  in 
lication  mentioned,  it  was  incumbent  on  the  plaintiffs  to  prove 
sets  or  personal  property  of  the  deceased  had  come  to  the 
>f  the  defendant. 

\  2  H.  &  J. 
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Chase,  Ch.  J.  (Done,  J.  concurred.  SPBiao,  J.  dissented.) 
The  Court  are  of  opiniou,  that  it  is  incumbent  on  the  defendant  to 
support  the  issues  on  his  •  part,  by  proving  that  he  had  not 
^^  assets  to  pay  the  legacies  for  which  this  suit  is  brought,  or 
that  he  has  paid  the  same,  before  plaintiffs  adduce  any  proof  to  ^how 
that  assets  or  personal  property  of  Edward  Morgan,  had  come  to  the 
hands  of  the  dei'endant.    The  defendant  excepted. 

2.  The  defendant  then  offered  in  evidence,  that  Edward  Morgan, 
the  testator,  resided  in  Harford  County,  having  due  to  him  at  the 
time  of  his  death,  which  happened  in  the  year  1775,  about  £lfi(M> 
from  different  persons,  which  sum  constituted,  at  the  time  of  his 
death,  the  principal  part  of  his  personal  estate,  and  which  sum  was 
afterwards,  in  the  year  1779,  paid  to  defendant,  his  executor,  in  de- 
preciated continental  currency,  whereby  a  large  part  of  the  testator's 
personal  estate  wa^  sunk  and  lost.  The  defendant  further  offered 
in  evidence,  that  he,  as  executor,  had  equally  and  proportionably,  or 
nearly  so,  distributed  the  residue  of  the  personal  estate  among  the 
different  legatees  named  in  the  will  of  the  testator. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  evidence  is 
inadmissible,  and  they  refused  to  permit  it  to  go  .to  the  jury.  The 
defendant  excepted;  and  the  verdict  and  judgment  being  against 
him,  he  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  term  before  Tilghman,  Buch- 
anan, Nicholson,  and  Gantt,  JJ. 

Johnson,  (Attorney-General,)  and  Magruder,  for  the  appellant,  in 
their  arguments  contended.  1.  That  on  the  issue  to  the  rejoinder  of 
no  assets,  the  onus  probandi  was  on  the  part  of  the  plaintiffs  below. 
2.  That  if  an  executor  neglected  to  return  an  inventor3%  he  was  not 
l)Ound  for  all  debts  and  legacies.  3.  That  the  replication  was  defec- 
tive, in  not  averring  that  there  were  assets  sufficient  to  pay  the 
legacies.  They  cited  and  relml  on  the  Act  of  October,  1778,  ch.  20. 
Parson  vs.  Henry,  5  T.  R.  6;  Bull.  N.  P.  140;  Erving  vs.  Peters,  3  T. 
R.  688;  Orr  vs.  Kaines,  2  Ves.  194;  Quynn  vs.  The  State,  1  H.  dr  J. 
36;  Atkins  vs.  Hill,  1  Coicp.  284;  2  Com.  Dig.  369,  458;  Swin.  212, 
229,  401,  420,  427;  Esp.  Dig.  261. 

Martin,  and  2\  Buchanan,  for  the  appellees,  in  their  arguments, 
contended,  1.  That  the  plea  of  performance  was  an  admission  of 
assets,  and  the  plaintiffs  below  were  not  bound  to  aver  assets  in  the 
replication.  2.  That  the  rejoinder  •  of  no  assets  was  a  de- 
**  parturofrom  the  plea  of  performance.  3.  That  the  defend- 
ant could  not,  by  his  rejoinder  to  the  replication,  put  in  issue  two 
separate  and  distinct  facts.  4.  Whether  or  not  the  plea  of  no  assets 
was  in  effect  the  same  iis  a  plea  of  plene  administraiHtf  5.  That  on 
the  issue  to  a  plea  of  plene  administravit,  the  onus  probandi  was  on 
the  part  of  the  defendant.     6.  That  if  an  executor  neglected  to 


M'MECHEIf  V8.  THE  MAYOR,  &0.— 2  H.  &  J.  36 

D  an  inventory,  he  was  answerable  for  all  debts  and  legacies, 
lat  after  verdict  it  woald  be  presumed  that  all  essential  evidence 
mbmitted  to  the  jury.  They  cited  and  relied  on  Sicin.  401 ;  11 
Ab.  tit  Executory  380,  pi  152 ;  2  Show.  163 ;  14  Vin.  Ab.  tit.  Inven- 
466;  Toth.  183;  Oodb.  145,  146,  151;  12  Mod.  346;  3  Blk.  Cam. 
Rmkton  vs.  Attpimcally  I)ottg.  683;  Eoe  vs.  Hatighj  Salk.  29; 
l-  V8.  Crofton,  2  Burr.  890;  Swin.  212,  229,  401. 
B  Court  of  Appeals  concurred  in  the  opinion  given  by  the  Gene- 
3Qrt  in  the  second  bill  of  exceptions,  but  dissented  from  that 
in  the  first  bill  of  exceptions. 

Judgment  reversed^  and  procedendo  awarded. 


M'Meghen  v8.  The  Ma  yob,  &c.  of  Baltimobe. 

iction  on  a  bond  given  to  the  Mayor,  &c.  of  Baltimore,  in  the  name  of 
? corporation  for  the  use  of  A.  where  judgment  was  confessed,  it  should 
considered  that  the  suit  was  brought  by  the  authority  of  the  corpora- 
n,  and  a  warrant  of  attorney  need  not  be  spread  upon  the  record,  (a) 
apellate  Ck>urt  cannot  travel  out  of  the  record,  but  will  make  every 
pessary  intendment  in  support  of  the  judgment  of  the  inferior  Ck)urt. 

pnent  by  confession  is  an  admission  of  the  right  of  the  nominal  plain- 
'  to  recover  the  penalty  of  a  bond  having  a  collateral  condition;  and 
ether  the  judgment  is  in  the  right  of  the  plaintiff,  or  for  the  use  of 
)ther,  is  not  material,  and  cannot  be  a  cause  for  reversing  it.  (c) 
art  will  not  so  construe  the  recital  in  a  bond  as  to  defeat  its  operation 
I  render  it  a  nullity. 

of  Assembly  directing  that  an  auctioneer  shall  give  bond  before  he 
ains  a  license,  if  the  fact  was  that  the  license  was  obtained  prior  to 
execution  of  the  bond,  it  was  capable  of  proof,  and  in  the  power  of 
defendant  to  have  availed  himself  of  it  on  his  plea  of  general  per- 
nance,  and  insisting  on  that  fact  in  his  rejoinder  to  the  plaintiff  ^s 
lication  assigning  the  breach,  (d) 

y  is  not  answerable  beyond  his  engagement. 


is  not  the  practice  in  this  State  to  require  a  warrant  of  attorney  to 

to  appear.    When  the  appearance  of  an  attorney  is  entered  on 

it  is  considered  as  done  by  the  authority  of  the  party.    Henck  vs. 

f6r,  7  H.  &  J.  275;  Wctrd  vs.  Hollins,  14  Md.  158;  Dorsey  vs.  Kyle,  30 

e  judgments  of  inferior  Courts  will  not  be  reversed  except  for  errors 
t,  and  will  be  sustained  by  every  fair  legal  intendment  in  favor  of 
rrectness.    State  vs.  Harrison^  9  G.  &  J.  15;  Parrish  vs.  State^  14  Md. 

i  Clark  vs.  Digga,  5  Gill,  109;  Huston  vs.  Ditto,  30  Md.  305;  Rev. 
rt.  64,  sec.  125. 

an  action  of  debt  on  a  bond  with  a  collateral  condition,  where  the 
Dt  has  pleaded  general  performance,  and  the  plaintiff  replied  assign- 
sach  of  the  condition,  it  is  a  departure  for  the  defendant  to  allege  in 
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Where  a  defendant,  having  pleaded  general  performance  to  a  bond  with  a 
collateral  condition,  and  without  a  replication  on  the  part  of  the  plain- 
tiff assigning  breaches,  withdrew  his  plea,  and  confessed  judgment — 
Hdd^  that  such  judgment  admits  the  plaintiff's  claim  to  the  extent  of 
the  i)enalty  of  the  bond  on  which  the  action  was  brought,  (a) 

A  repealing  ordinance  cannot  destroy  or  affect  any  right  which  was  acquired 
by  any  person  under  the  first  ordinance  before  its  repeal. 

A  person  who  entrusted  an  auctioneer  with  the  sale  of  goods,  and  has  a 
claim  against  liim  for  money  arising  on  the  sale,  has  a  right  to  apply  for 
and  direct  a  suit  on  the  auctioneer's  bond  for  the  recovery  of  his  claim. 
(Note.)  (b) 

Ebbob  to  the  General  Court.  This  was  an  action  of  debt  brought 
the  8th  of  April,  1801,  in  the  names  of  the  defendants  in  error,  for 
the  use  of  A.  Storey,  on  a  writing  obligatory  bearing  date  the  23d 
of  January,  1799,  executed  by  Thomas  Yates  and  Archibald  Camp- 
bell, with  David  Stewart  and  the  plaintiff  in  error,  their  sureties,  to 
The  Mayor  and  City  Council  of  Baltimore,  (the  defendants  in  error,) 
^  in  the  penal  sum  of  $30,000  current  money,  reciting,  that 
^Z  *  ^<  whereas  the  above  bound  Thomas  Yates  and  Archibald 
Campbell  have  obtained  from  the  Mayor  a  license  of  admission, 
under  the  seal  of  the  corporation,  to  use  and  exercise  the  trade  or 
business  of  auctioneers ;  and  by  an  ordinance  of  the  corporation, 
persons  obtaining  such  license  are  directed,  before  they  enter  upon 
the  functions  or  duties  of  the  office,  to  give  bond  for  the  faithful  per- 
formance of  the  several  tnists  and  duties  required  of  them  by  the 
aforesaid  ordinance;"  and  conditioned,  ^^ that  if  the  above  bound 
Thomas  Yates  and  Archibald  Campbell,  do  and  shall  pay  and  satisfy 
all  just  claims  that  may  be  against  them  as  auctioneers,  and  shall 

his  rejoinder,  matter  which  shows  the  bond  never  had  any  legal  existence. 
State  vs.  Doraey^  8  G.  &J.  75. 

(a)  Affirmed  in  Laidler  vs.  StcUe^  2  H.  &  G.  281,  where  it  was  held  that  a 
confession  of  judgment  in  an  action  on  a  bond  supersedes  the  necessity  of 
assigning  breaches  of  the  condition  of  the  bond. 

(6)  In  Kiersted  vs.  State,  1  G.  &  J.  248,  the  Court  said  that  the  question 
whether  a  party  could  sue  on  a  bond  with  condition  for  the  appearance  of 
an  insolvent  debtor,  made  to  the  State  as  obligee,  there  being  no  provision 
in  any  of  the  insolvent  Acts  enabling  third  persons  to  sue  on  such  bonds, 
was  settled  by  the  case  in  the  text,  and  the  case  of  McMechen  vs.  Baltimore ^ 
3  H.  &  J.  534.  These  were  suits  on  an  auctioneer's  bond,  taken  under  an 
ordinance  of  the  city  which  did  not  authorize  any  person  in  particular  to 
sue  on  it,  but  the  actions  were  sustained.  The  case  in  the  text  is  also 
affirmed  in  State  vs.  Norwood,  12  Md.  177,  where  it  was  held  that  anv  person 
interested  in  a  bond  given  by  a  public  officer  to  the  State,  for  the  faithful 
discharge  of  official  duties,  may  institute  suit  thereon  in  the  name  of  the 
State,  without  authority  expressly  given  for  that  purpose  by  the  State.  Mc- 
Mechen vs.  Mayor,  is  examined  in  Corporation  vs.  Young,  10  Wheaton,  407, 
where  it  was  held  that  no  person  who  is  not  the  obligee  of  a  bond,  or  its 
assignee,  can  put  it  in  suit,  unless  authorized  so  to  do  by  the  Legislature. 
It  is  not  enough  that  a  breach  of  the  bond  has  damnified  the  person  who 
brings  the  suit. 
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will  faithfully  execute  the  office  and  employment  of  aactioneers^ 
ID  all  things  well  and  faithfully  perform  the  several  duties 
lired  of  them  by  the  ordinance,  entitled,  An  Ordinance  for  licens- 
and  regulating  auctions  within  the  City  of  Baltimore  and  pre- 
\»  thereof,  then  this  obligation  to  be  void,  otherwise  to  be  and 
lin  in  full  force  and  virtue."  Which  bond  was  endorsed,  "  Ap- 
ed, January  24th,  1799.  James  Calhoun,  Mayor  of  the  City  of 
imore."  The  defendant  in  the  Court  below  pleaded  general  per- 
ance ;  but  afterwards  relinquished  his  averment,  and  confessed 
ment,  which  wsis  entered  for  the  amount  of  the  penalty  in  the 
,  the  debt  in  the  declaration  mentioned,  and  costs ;  and  which 
^eement  was  to  be  released  on  payment  of  $4,154.30,  with  inter- 
breon  from  the  1st  of  January,  1800,  and  costs.  The  defendant 
vrards  brought  the  present  writ  of  error. 

e  cause  was  argued  before  Cha»£,  Gh.  J.  Buchanan  and 
rx,  JJ. 

Mechen^  for  the  plaintifif  in  error,  contended,  that  it  did  not 
iT  by  the  record  that  there  was  any  authority  from  the  Mayor 
)ity  Council  of  Baltimore  to  authorize  any  person  to  prosecute 
ction.    A  corporate  body  cannot  appear  in  person,  or  by  attor- 

0  prosecute  or  defend  a  suit,  unless  by  letter  of  attorney  under 
corporate  seal.    1  Blk.  Com.  502, 503.    That  a  writ  of  certiorari 

1  be  granted  in  this  case,  fully  appears  in  LiU.  Ent  227,  253, 
56,  558,  560. 

•  and  Harper  J  for  the  defendants  in  error.  The  writ  of  certiorari 
not  to  be  granted  for  the  purpose  alleged.  The  practice  of  our 
3  is  to  consider  the  appearance  of  an  attorney  for  either  party 
regular,  and  that  he  had  sufficient  authority  to  do  so.  In  the 
t  a  common  person  it  has  always  teen  so  considered,  and  there 
eason  why  it  should  be  otherwise  in  the  case  of  a  corporate 


[ASE,  Ch.  J.    The  Court  consider  that  it  is  not  neces  ^ 

)  spread  the  warrant  of  attorney  on  the  record.  Every  "*"* 
w\Vi  be  intended  in  support  of  the  judgment,  unless  the  con- 
appears. 

echeuj  for  the  plaintiff  in  error,  then  contended — 1.  That  the 
raa  not  taken  in  conformity  to  the  ordinance  of  the  Mayor  and 
Duncil  of  Baltimore  of  the  12th  of  December,  1798,  but  was 
1  into  alter,  instead  of  before  the  license  was  granted.  The 
*antJij  tOc.  of  Chittimton  vs.  Penhurstj  1  Salk,  475,  and  Rex  vs. 
Coirp.  26. 

3at  the  ordinance,  under  which  the  bond  was  taken,  was 
d  previous  to  the  bringing  this  action ;  and  as  the  repealing 
ice  saved  no  rights,  the  action  could  not  be  supported.    Act 
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of  1796,  ch.  68,  s.  8;  Miller^a  Case^  1  W.  Blk.  Rep.  451;  6  Bac.  Ah.  tiL 
Statute^  (D.)  372,  and  Rex  vs.  Ths  Justices  of  London^  3  Burr.  1456. 

3.  That  this  action  is  stated  to  be  brought  in  the  names  of  The 
Ma3'or  and  City  Council  of  Baltimore,  at  the  instance  and  for  the 
use  of  Alexander  Storey.  Martyn  vs.  Hind^  1  Ihug.  142;  the  Acts 
of  Assembly,  October,  1780,  ch.  30;  May,  1781,  ch.  11;  1784,  ch.  61; 
1790,  ch.  12;  and  1796,  ch.  68. 

4.  That  in  a  suit  on  a  bond  against  a  surety,  it  must  be  shown 
that  he  is  bound.  That  a  surety  is  not  bound  beyond  the  scope  and 
extent  of  his  engagement,  which  are  confined  to  the  strict  letter  of 
the  bond.  Wright  vs.  Russell^  3  Wils.  530;  Sloss  vs.  QaUoway^  3  H. 
<&  McH.  204;  The  State  vs.  Wailes^  Ibidy  241;  Straton  vs.  Rastakl^  2 
T.  R.  366;  Quynn  vs.  The  State,  1  H.  dt  J.  36. 

*  5.  That  there  w£U9  no  replication  assigning  the  breaches; 
^^  and  that  the  confession  of  judgment  did  not  cure  the  defect. 
Quynn  vs.  The  State,  1  H.  <&  J.  36-,  Hardy  vs.  Moore^s  EiPrs,  3 
H.  &  McH.  389;  Bowie  vs.  The  State,  Ibid,  408;  Dorsey  vs.  Stevensan^s 
Adni^r,  A^  H.  db  McH.  351 ;  Greenes  Adm^r  vs.  Couden^s  Adm^r,  Ibid, 
362. 
Key  and  Harper,  for  the  defendants  in  error. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  Court.  The  Court 
cannot  travel  out  of  the  record,  but  will  make  every  necessary  in- 
tendment in  support  of  the  judgment  of  the  inferior  Court,  (a) 

The  judgment  by  confession  is  an  admission  of  the  right  of  The 
Mayor  and  City  Council  of  Baltimore  to  recover  the  penalty  of  the 
bond;  and  whether  it  is  in  their  own  right,  or  for  the  use  of  another, 
is  not  material,  and  cannot  be  a  cause  of  reversing  the  judgment. 

According  to  the  record,  and  the  nature  of  the  transaction  as  dis- 
closed by  it,  the  legal  and  necessary  intendment  is,  that  the  bond 
and  license  were  given  on  the  same  day,  and  that  the  execution  of  the 
bond  preceded  the  gi*anting  of  the  license,  because  the  nature  of  the 
transaction  required  it. 

The  Court  cannot  so  constnie  the  recital  in  the  bond  as  to  defeat 
its  operation,  and  render  it  a  nullity;  such  an  exposition  would  be  a 
violation  of  the  plainest  principles  of  law  and  justice. 

If  the  fact  was,  that  the  license  was  obtained  prior  to  the  execu- 
tion of  the  bond,  it  was  capable  of  proof,  and  in  the  power  Of  the 
plaintiff  in  error  to  have  availed  himself  of  it,  by  retaining  his  plea 
of  general  performance,  and  insisting  on  that  fact  in  his  rejoinder  to 
the  replication  of  the  defendants  m  error  assigning  the  breach. 

That  the  security  is  not  answerable  beyond  his  engagement,  is  a 
position  that  cannot  be  controverted. 


(a)  If  by  any  means  whatever  the  plaintiff  can  be  Bupposed  to  have  a  title 
as  laid  in  the  declaration,  as  this  is,  after  verdict,  we  will  hold  this  judgment 
right,  and  there  is  no  inconsistency.     1  Wils,  1 ;  8  Burr.  1725,  7. 
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this  case  the  plaintiff  in  error,  as  security,  reposed  a  confidence 
le  principals,  the  auctioneers,  and  not  in  the  mayor;  and  actually 
ged  that  the  auctioneers  should  pay  and  satisfy  all  just  claims 
list  them  as  auctioneers;  *  and  the  judgment,  by  confes-  .  ^ 
admits  the  claim  of  the  Mayor  and  City  Council  of  Balti-  ^" 
^  against  the  plaintiff  in  error,  to  the  extent  of  the  penalty  of 
lond,  subject  to  the  release  on  the  record. 
e  repealing  ordinance  cannot  destroy  or  affect  any  right  which 
acquired  by  any  person  under  the  first  ordinance  before  the 
il  thereof.  Jtidgment  affirmed,  (a) 


Haffneb's  Devisees  vtt.  Dickson's  Heir. 

3ecific  performance  of  a  bond  for  conveying  a  tract  of  land  executed 

\  1764,  decreed  on  a  bill  filed  in  1792. 

ree  in  favor  of  the  complainant,  but  without  costs,  was,  on  appeal  by 

le  defendant,  reversed  as  to  the  costs,  and  affirmed  as  to  the  residue; 

id  it  was  decreed  that  the  complainant  should  recover  his  costs  in  both 

)urt8. 

PEAL  from  a  decree  of  the  Court  of  Chancery.  The  bill  was 
)y  the  present  appellee,  (the  complainant  in  the  Court  of  Chan- 
on  the  9th  of  July,  1792,  against  Frederick  Haffner,  who  died 
ut  answering  the  bill,  and  a  bill  of  revivor  was  afterwanls,  in 
1796,  filed  against  his  sons  and  devisees,  the  present  appel- 
The  facts  stated  in  the  original  bill,  bill  of  revivor,  and  in  an 
ied  bill,  are,  that  Frederick  Haffner,  on  the  11th  of  May,  17G4, 
id  into  a  bond  to  James  Dickson,  the  brother  of  the  cem- 
ent, conditioned,  that  if  Haffner,  his  heirs,  &c.  ^^do  and  shall 
nd  truly  convey  and  make  over  unto  the  above  named  James 
on,  his  heirs,  &c.  by  a  good  and  sufficient  deed,  of  one  full  half 
3  Besurvey  on  the  Discovery,  and  now  patented  and  called 
er's  Choice,  on  or  before  the  fii'st  day  of  July  next  ensuing  the 
lereof,  then,"  &c.  At  the  foot  of  the  bond,  and  beibre  the  signa- 
f  the  obligor,  it  was  thus  written :  '^  It  is  to  be  remembered,  that, 
>  signing  and  sealing,  it  is  agreed,  that  out  of  the  above  tract 
;res  shall  be  laid  off  for  Daniel  Maddes,  and  then  one-half  of 
mainder  is  to  be  conveyed  to  James  Dickson.''    That  the  land 


lie  Court  were  also  of  opinion,  (though  as  this  x)oint  was  not  before 
they  omitted  it  in  the  written  opinion  which  was  delivered,)  that 
person  who  entrusted  the  auctioneers  with  the  sale  of  goods,  and  had 
L  against  them  for  money  arising  on  the  sale  of  the  goods,  has  a  right 
y  to  the  Mayor  and  City  Council  to  direct  a  suit  to  be  instituted  on 
id  of  the  auctioneers  for  the  recovery  of  his  claim ,  and  the  corpora- 
uld  not,  consistent  with  their  duty  under  the  ordinance,  refuse  such 
ktion,  and  might  be  enjoined,  by  suit  in  Chancery,  to  allow  the  person 
their  name  to  prosecute  his  claim. 
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is  called  and  designated  in  the  bond  of  conveyance  by  a  wrong  name. 
That  Haffner  originally,  on  the  10th  of  November,  1752,  obtaine<l  a 
-^  grant  for  45  acres  of  land,  *  called  Havanaer's  Discovery. 
^  ■  That  a  warrant  afterwards  issued  on  the  1st  of  February,  1 760, 
and  renewed  the  22d  of  September,  1761,  to  resurvey  the  land 
under  the  name  of  Haverner's  Discovery.  That  a  certificate  was 
returned,  dated  on  the  10th  of  December,  1761,  and  patent  issued 
to  Haffoer  for  the  land  by  the  name  of  The  Eesurvey  on  Haveuear's 
Fancy,  on  the  29th  of  September,  1762.  That  by  the  table  of  courses 
annexed  to  the  certificate  of  the  The  Resurvey  on  Havenear's  Fancy,, 
it  appears  that  Ha  vomer's  Discovery  was  the  land  resurveyed;  and 
by  the  rent  rolls  it  appears  that  The  Resurvey  on  Havanor's  Fancy 
was  originally  called  Havanor's  Discovery,  and  contained  45  acres. 
That  the  land  patented  under  the  name  of  The  Resurvey  on  Have- 
near's Fancy,  and  the  land  which  Haffner  obliged  himself  to  con- 
vey by  the  bond  of  conveyance,  is  one  and  the  same  tract  of  land, 
and  not  different.  That  Haffner,  being  seized  and  possessed  of  the 
land,  came  to  an  agreement  with  Dickson  relative  to  the  sale  of  a 
moiety  of  the  same,  deducting  100  acres,  and  that  Dickson  paid  the 
full  amount  of  the  purchase  mone^^  agreed  on,  and  in  consideration 
thereof,  Haffner  executed  the  bond  to  convey  the  moiety  to  Dickson 
in  fee  simple.  That  Dickson  died,  alter  the  payment  of  the  pur- 
chase money,  and  the  date  of  the  bond,  in  possession  of  a  moiety  of 
the  land,  and  left  the  complainant  his  heir  at  law,  who  is  in  equity 
and  justice  entitled  to  a  conveyance  thereof,  pursuant  to  the  bond. 
That  Haffner  is  since  dead,  having  by  his  will  devised  the  land,  of 
which  the  complainant  claims  part,  to  his  sons,  the  defendants,  in 
fee  simple,  as  tenants  in  common,  &c.  Prayer — that  it  be  decreed 
that  the  defendants  convey  a  moiety  of  the  land,  according  to  the 
bond  to  the  complainant,  in  fee  simple,  together  with  such  farther 
and  other  relief  in  the  premises  as  complainant's  case,  may  deserve, 
&c.  The  answers  of  the  defendants  state,  that  their  father  did  own 
a  tract  of  land  called  Havenear's  Discovery,  but  no  warrant  of  resur- 
vey was  obtained  by  him  to  resurvey  that  tract;  but  it  wa«  to  resur- 
vey Havenar's  Fancy,  and  under  that  warrant  a  survey  was  made, 
a  certificate  returned,  and  a  patent  granted  to  their  father,  for  a 
tract  of  land  called  The  Resurvey  on  Havenear's  Fancy,  contain- 
ing G95  acres,  of  which  their  father  was  seized  and  possessed  until 
his  death;  and  since  his  death  the  defendants  have  been  in  the 
seizin  and  possession,  are  now  seized  and  possessed  *  thereof. 
4:0  That  they  were  not  privy  to  the  contract  entered  into  between 
their  father  and  Dickson,  and  only  know  what  land  he  sold  to 
Dickson,  if  any,  from  the  papers  exhibited  by  the  complainant; 
and  they  do  not  know,  nor  can  they  admit,  that  it  was  any  part 
of  The  Resurvey  on  Havenear's  Fancy,  for  the  conveyance  of  which 
the  bond  was  given.  That  they  understood  from  their  father,  that 
having  executed  a  survey  many  yeai-s  ago,  he  included  more  land 
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therein  than  he  thought  himself  able  to  pa}'  for  iu  the  land  office^ 
and  therefore  agi*eed  with  Dickson  to  let  him  have  half  the  land  so 

taken  up,  provided  he  would  pay  half  the  caution  money,  and  other 
expenses  attendiing  the  securing  and  making  perfect  the  title  to 
the  same.    That  they  often  heard  their  father  say,  that  it  was  in 
consequence  of  this  agreement,  and  upon  no  other  consideration 
whatsoever,  that  he  passed  his  bond  to  Dickson  for  the  conveyance 
of  certain  lands  in  the  bond  mentioned,  but  which  bond  they  have 
never  seen.    That  they  have  been  informed,  &c.  that  when  the  cer- 
tificate of  survey  for  the  land  thus  contracted  for  was  returned  to  the 
land  ojQSce,  Dickson  was  either  unable  or  unwilling  to  pay  his  pro- 
portion or  dividend  of  the  expenses  necessary  to  secure  the  land; 
and  that  their  father  was  compelled  so  to  do,  and  did  actually  make 
sacrifices  to  borrow  and  procure  the  money  to  secure  the  land,  and 
did  actually  pay  for  the  whole  himself;  and  that  their  father  never 
did  receive  from  Dickson  any  valuable,  or  other  consideration,  for 
the  bond  which  he  executed  in  manner  aibresaid.    That  they  have 
also  understood  from  their  father,  that  no  writing  of  any  kind  ever 
passed  to  him  from  Dickson,  respecting  the  land;  that  their  father^ 
being  an  illiterate  man,  and  reposing  great  confidence  in  Dickson^ 
took  no  writing  from  him  on  the  business.    They  do  not  believe  that 
Dickson  ever  had  possession  of  any  lands  whatsoever  in  consequence 
of  the  bond;  on  the  contrary,  they  have  l)een  informed,  &c.  that 
Dickson,  well  knowing  he  was  not  entitled  to  have  a  conveyance^ 
&€.  never  did,  duiing  his  whole  life-time,  ask  their  father  to  convey^ 
&c     They  insist  upon  the  Act  of  Parliament,  or  Statute  of  Limita- 
tions, made  in  the  21st  year  of  the  reign  of  King  James  I,  and  pray 
the  benefit  of  that  Act.    That  after  the  great  length  of  time  which 
hath  elapsed  since  the  execution  of  the  bonil,  and  before  any  bill 
filed  to  obtain  a  specific  performance  thereof,  they  are  informed  the 
complainant  is  not  *  entitled  to  relief,  and  they  rely  on  the      ^ 
said  length  of  time  to  bar  the  complainant  of  the  relief  prayed,      ^^ 
and  pray  to  have  the  benefit  thereof  at  the  hearing,  as  fully  as  if 
they  had  pleadeil  the  same,  and  relied  thereon  by  way  of  plea,  &c. 

CommiHsious  were  issued,  and  testimony  taken  thereunder,  proving 
the  hands-writing  of  the  witnesses  to  the  bond,  who  were  dead. 
That  a  warrant  of  resurvey  was  taken  out  on  the  27th  of  Xovember^ 
1784,  in  the  joint  names  of  Haffner  and  Dickson,  at  their  request^ 
to  resurvey  a  tnict  of  land  called  Haffner's  Fancy,  but  which  was 
not  executed.  That  the  complainant  was  brother  and  heir  at  law  of 
Dickson.  That  in  the  year  1784,  on  executing  a  commission  to  per- 
petuate the  bounds  of  the  land  called  The  Resurvey  on  Havaner's 
Fancy,  issued  by  and  iu  the  name  of  Frederick  Havaner,  the  com- 
plainant claimed  a  conveyance  for  his  share  of  the  land  of  Haffner, 
according  to  the  bond  which  he  exhibited  to  Haftner,  executed  by 
him  to  Dickson;  that  Haffner  acknowledged  it,  and  said  Dickson 
bad  paid  all  the  money  that  could  in  justice  be  demanded  of  him 
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for  his.  part  of  the  land.  That  Haffner,  in  stating  objections  to  his 
conveying  the  land,  said  he  had  paid  taxes  on  it.  That  as  there 
was  some  dispute  about  some  part  of  the  land,  and  as  it  was  intended 
by  both  to  sell,  it  was  finally  agreed  to  wait  the  r^snlt  of  that  dis- 
pute. That  at  another  time  the  complainant  called  on  Halfner  for 
a  conveyance  of  one-half  of  the  land  Hafifner  then  lived  on,  who 
alleged  he  had  paid  taxes,  &c.  as  much  as  he  thought  the  land  was 
worth.  That  complainant  proposed  to  make  him  payment  for  all 
the  money  he  had  advanced  on  the  land,  on  his  making  a  convey- 
ance, which  Hnfiner  refused  to  do.  That  Hafifner  admitted  that  the 
land  he  lived  on  was  the  land  the  complainant  was  entitled  to,  if  he 
he  was  entitled  to  any,  and  is  the  same  land  mentioned  in  the  bond 
of  conveyance,  and  that  it  is  a  tract  of  land  called  The  Besurvey  of 
Havenear^s  Fancy.  ThatsHaiiner  afterwards  promised  to  settle  the 
business  in  a  peaceable  manner  as  soon  as  he  settled  some  dispate 
about  the  land  with  one  Shehawn. 

Hanson,  G.  (July  19th,  1803.)  This  cause  coming  on  to  be  heard, 
was  most  ably  debated  by  the  counsel  on  each  side.  The  Chancellor 
has  never  heard  a  cause  which  appeared  to  him  more  difficult  to 
•decide,  so  as  to  secure  an  affirmance  by  the  Court  of  Appeals.  How- 
Ki\  ®^®^  *^®  *  Chancellor  may  differ  in  sentiment  from  that  triba* 
^^  nal,  he  has  always  considered  it  his  duty  to  determine  aoooid- 
ing  to  their  known  opinion.  But  in  various  causes,  which  have  been 
carried  to  that  tribunal,  and  in  which  the  question  was,  whether  or 
not  an  agreement  respecting  land  should  be  enforced,  they  have 
decided,  without  laying  down  their  principles  for  the  future  govern- 
ment of  the  Chancellor.  In  the  present  instance,  if  he  could  divine 
how  the  Court  of  Appeals  would  decide,  h^  would  certainly  decide 
accordingly,  as  indeed  he  would  in  every  other  case.  Sometimes  it 
h^s  api)eared  to  him  that  the  Court  of  Appeals  has  considejred  it 
proper  to  enforce  almost  any  agreement  whatever.  At  other  times 
it  has  appeared  to  him  that  they  have  adopted  a  strictness  beyond 
any  thing  to  be  met  with  in  the  books. 

That  the  agreement  which  Dickson  prays  this  Court  to  enforce,  is 
uncertain,  and  that  it  has  lain  so  long  dormant,  as  to  have  no  title, 
agreeably  to  established  principles,  to  be  enforced,  has  been  con- 
tended on  the  part  of  the  defendants.  It  is  also  on  their  part  con- 
tended, that  there  is  no  sufficient  proof  of  its  having  been  performed 
on  the  part  of  James* Dickson,  under  whom  the  complainant  claim's. 
If  the  defendants  are  right,  the  complainant  is  not  entitled  to  relieL 
But  the  complainant  denies  every  allegation,  and  the  parties  are  at 
issue  upon  them. 

It  has  always  been  a  practice  of  the  Chancellor,  and  he  probably 
will  always  consider  it  right,  where  a  cause  is  doubtful  to  himself^ 
where  his  decision,  whatever  it  may  be,  is  in  his  own  opinion  just 
as  likely  to  be  reversed  as  to  be  affirmed,  and  where  he  can  propose 


HAFFNEE  vs.  DICKSON.— 2  H.  &  J.  .     43 

sach  a  compromise  as  appears  to  him  likely  to  coincide  with  the 
jadgment  of  honest  sensible  arbitrators,  chosen  by  the  parties,  it 
has  always,  in  sueh  cases,  been,  his  practice  to  propose  that  a  decree 
pass  by  consent,  which  shall  at  once  end  all  controversy. 

In  the  present  case  he  proposes  that  the  parties  agree,  by  writing 
here  filed,  that  a  decree  pass  to  the  following  efi'ect :  1.  That  each 
party  bear  his  own  costs.  2.  That  the  defendants  convey  to  the 
complainant  two-thirds  of  the  land  in  question ;  that  is  to  say,  two- 
thirds  of  what  the  complainant  claims;  or  that  the  said  land  be  sold 
by  a  trustee,  appointed  by  the  Chancellor,  who  shall  act  under  the 
Chancellor's  control,  and  report  his  sale,  which  shall  not  *  be 
valid  until  ratified  by  the  Chancellor,  and  who'shall  receive  a  ^* 
commission  as  in  similar  cases;  and  that  the  net  proceeds  shall  be 
divided  between  the  complainant  and  the  defendants,  two-thirds  to 
the  complainant,  and  the  other  third  to  the  defendants.  3.  The 
complainant  shall  release  to  the  defendants  all  claim  to  profits  on 
the  land  by  him  claimed. 

The  Chancellor  requests  that  a  copy  of  this  recommendation  be 
served  by  the  complainant  on  the  defendants,  unless  he,  (the  com- 
plainant,) disapproves  of  it.  If  he  shall  declare  in  writing  to  the 
Chancellor  his  disapprobation,  or  if  the  defendants,  on  being  served, 
shall  not,  within  one  calendar  month  after  service,  express  their 
^probation,  the  Chancellor  will  proceed  to  decree  to  the  best  of  his 
jadgment.  The  complainant  is  requested  to  decide  as  early  as  con- 
veniently may  be. 

Hanson,  C.  (August  1st,  1803.)  The  complainant  having  by  his 
petition  to  the  Chancellor,  and  filed  in  the  cause,  agreed  to  waive  all 
right  to  a  decree  to  account  for  the  rents  and  profits  of  the  land  in 
controversy,  reserving  to  himself  all  right  and  equity  to  an  account 
of  those  rents  and  profits  in  any  future  bill  for  an  account  for  the 
same,  Decreed,  that  the  defendants  shall  forthwith,  by  a  deed  or 
deeds  of  bargain  and  sale,  to  be  duly  executed,  acknowledged  and 
recorded,  convey  unto  the  complainant,  and  his  heirs,  as  tenant  in 
common,  one  undivided  moiety  or  half  part  of,  in  and  to,  all  that 
tract  of  land  in  Frederick  County  called  The  Resurvey  on  Havenear's 
Fancy,  which  was  originally  granted  unto  Frederick  Havenear,  now 
deceased,  by  patent  bearing  date  on  the  29th  day  of  September, 
1762;  provided  always,  and  liberty  is  hereby  reserved  unto  the  com- 
plainant, to  file  a  new  bill  or  bills  against  the  defendants  for  an 
accoont  of  the  rents  and  profits  of  the  said  land ;  and  also  reserving 
to  the  complainant  all  equity  which  he  now  hath  or  may  have  to  an 
account  of  the  said  rents  and  profits;  the  Chancellor  so  decreeing, 
because  the  complainant  hath  filed  a  writing  to  that  purpose,  and 
the  Chancellor,  therefore,  being  excused  from  gi^ing  any  opinion  on 
the  subject  of  profits.  Also  decreed,  that "  the  defendants  and  the 
complainant  shall  each  bear  his  own  costs  in  this  suit  expended. 
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*  In  decreeing  thus,  the  Chancellor  flatters  himself,  that  he 
^'*  pursues  the  opinion  of  the  Court  of  Appeals,  or  rather  the 
principles  which  must  be  supposed  to  have  governed  them  in  the 
late  case  of  Broivne  vs.  Browne^  1  H.  dd  J.  430;  and  he  takes  the 
liberty  of  referring  to  his  own  recommendation  in  this  Court  flled, 
which,  as  he  was  informed  by  the  complainant's  counsel,  would  be 
rejected  by  the  complainant.  He  repeats,  that  in  decreeing,  as  he 
does,  he  conceives  that  he  pursues  the  principles  which  governed 
the  Court  of  Appeals  in  the  recent  cause  of  Browne  vs.  Browne^  in 
which  his  decree  was  reversed.  He  may  be  mistaken  with  respect 
to  those  principles,  which  indeed  the  Court  of  Appeals  has  not 
explained;  but  he  flatters  himself  that  the  important  tribunal  of  the 
Court  of  Appeals,  on  reflection,  will  perceive  the  propriety  of  always 
explaining  the  grounds  on  which  they  reverse  a  decree,  in  order  that 
the  Chancellor  may  in  all  future  causes  obey  them,  as  his  duty 
requires  him  to  do.  It  is  notorious,  that  in  many  causes  a  variety 
of  points  of  law  and  equity  are  disputed  between  the  parties ;  a 
simple  affirmance  or  reversal  does  not,  cannot  inform  the  Chancellor 
on  which  of  the  points  they  have  decided  the  cause. 

From  which  decree  the  defendants  appealed  to  this  Court,  and  the 
cause  was  argued  before  Chase.  Ch.  J.  Buchanan  and  Gantt,  JJ. 

Johnson,  (Attorney-General,)  for  the  appellant,  contended,  1.  That 
it  was  not  a  matter  of  course  to  decree  a  specific  performance  of  a 
cx)ntract!  2  Pow.  on  Cont.  221,  233,  242;  2  Vern.  415;  2  Com.  Dig. 
tit  Chancery,  (2  C.  16;)  BuxUm  vs.  Lister,  3  Atk.  383.  2.  That  the 
length  of  time,  before  the  application  for  relief,  ought  to  prevent  its 
being  granted.    2  Pow.  on  Cont  200. 

Key,  for  the  appellee,  cited  Peahens  Evid.  56.  57. 

The  Court  of  Appeals,  decreed,  "that  the  decree  of  the  Chancel- 
lor, so  far  as  the  same  relates  to  the  costs  in  the  Court  of  Chancery, 
be  and  the  same  is  hereby  reversed;  and  that  the  appellee  recover 
against  the  appellants  the  costs  by  him  expended  in  the  Court  of 

^  Chancery."  Also  *  decreed,  "that  the  residue  of  the  said 
^^  decree  be  and  the  same  is  hereby  affirmed,  except  so  far  as 
the  said  decree  operates  to  compel  the  appellants  to  convey  any 
interest  in  the  one  hundred  acres  of  land  to  be  laid  ofi*  for  Daniel 
Maddes,  mentioned  at  the  bottom  of  the  condition  of  the  bond 
executed  by  J^Yederick  Hafl'ner  to  James  Dickson,  dated  the  11th  of 
May,  1764,  and  exhibited  in  the  bill  filed  in  the  cause;  and  as  to  the 
said  one  hundred  acres  of  land,  the  said  decree  is  reversed." 

"And  for  the  purpose  of  carrying  this  decree  into  ett'ect,"  it  was 
further  decreed  "that  the  Chancellor  pass  a  decree,  thereby  dii-ect- 
ing  the  appellants  forthwith,  by  a  deed  or  deeds  of  bargain  and  sale, 
to  be  duly  executed,  acknowledged  and  recorded,  to  convey  unto 
the  appellee,  and  his  heirs,  as  tenant  in  common,  one  undivided 


KEBFER  vs.  YOUNG.— 2  H.  &  J.  45 

moiety  or  half  part  of,  in  and  to,  all  that  tract  of  land,  lying  in 
Frederick  County,  called  The  Resurvey  on  Havenar's  Fancy,  which 
was  originally  granted  unto  Frederick  Havenear,  now  deceased,  by 
patent,  bearing  date  on  the  29th  day  of  September,  1762,  except  one 
hundred  acres  of  the  said  land,  stated  ou  the  bond  of  conveyance 
executed  by  the  said  Frederick  Haliner  to  James  Dickson,  dated  the 
11th  of  May,  1764,  and  exhibited  in  the  bill  in  this  cause,  to  be  laid 
off  for  Daniel  Maddes;  and  the  deed  or  deeds  to  be  executed  in  pur- 
suance of  the  said  decree,  to  contain  an  exception  as  to  the  said  one 
hundred  acres.  And  by  the  said  decree,  the  Chancellor  shall  direct 
the  said  appellants,  to  pay  to  the  said  appellee,  the  costs  in  the 
Court  of  Chancery."  And  it  was  further  decreed,  "that  the  appel- 
lee recover  against  the  appellants  the  costs  by  him  expended  in  this 
Court." 


Keefeb  v8.  Young. 

Parol  evidence  admitted  to  prove  that  the  land  granted  to  the  husband  of  a 
demandant,  is  the  same  land  of  which  dower  is  demanded. 

In  an  action  of  dower  it  is  not  necessary  to  lay  any  damages  in  the  decla- 
ration, (note.)  (a) 

A  demurrer  to  the  declaration  being  overruled,  judgment  was  entered  for 
dower  and  costs,  (note,)  (6) 

;  Appeal  from  Frederick  County  Court.  An  action  of  dower  was 
brought  by  the  present  appellant,  who  was  the  wife  of  Bartle  Keefer, 
deceased,  "  for  the  third  part  of  50  acres  of  land,  with  the  appurte- 
nances, lying  and  being  in  Frederick  County,  consisting  of  part  of  a 
tract  of  land  called  Ohio,  ^nd  part  of  a  tract  of  land  called  Wertim- 
Imrgh,  which  she  claims  as  her  dower  of  the  endowment  of  the  said 
Bartle  Eeefer,  her  late  husband,"  &c.  The  defendant  pleaded.  1st. 
That  Bartle  Keefer  was  not  seized,  &c.  And  2d.  •  That  he 
▼as  alive  at  the  time  of  the  impetration  of  the  writ.  Issue  ^^ 
was  joined  to  the  first  plea ;  and  replication  that  Bartle  Keefer  was 
not  alive  at  the  time,  &c.  as  to  the  other  plea,  and  issue  joined. 

1.  The  demandant,  at  the  trial,  to  prove  that  Bartle  Keefer  was 
seized  of  the  tract  of  land  called  Wertimburgh,  offered  in  evidence 
a  patent  of  a  tract  of  land  called  Wertinburgb,  granted  to  Bartel 
Keefer  on  the  17th  of  July,  1765 ;  and  proved  that  the  patentee  of 
Wertinburgh,  entered  upon  the  land,  and  was  seized  thereof,  as  the 
law  requires.  She  .then  offered  a  patent  for  a  tract  of  land  called 
Whiterback,  granted  to  George  Haiman  on  the  13th  of  !N^ovember, 
1759,  for  27  acres ;  and  that  the  patentee  entered  upon  the  land,  and 
was  seized  thereof  as  the  law  requires.    Also  a  deed  from  George 


(a)  See  Evans^  Prac,  219. 

(h)  See  Grove  vs.  Todd,  45  Md.  258. 
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Herman,  the  patentee  of  Whiterback,  to  Bartel  Geefer,  dated  the 
20th  of  August,  1765.  And  that  the  grantee  entered  upon  the  land, 
in  the  deed  mentioned,  and  was  seized  thereof  ae  the  law  requires. 
And  she  offered  to  prove  that  the  grantee,  in  the  deed  last  men- 
tioned, and  the  patentee  in  the  patent  of  Wertinburgh,  was  the  same, 
and  not  divers  or  different  persons ;  and  that  the  land  called  Wertin- 
burgh in  the  patent,  and  the  land  called  Wertimburgh  in  the  decla- 
ration mentioned,  is  the  same  land,  and  not  divers ;  and  that  George 
Hainman,  the  patentee  of  the  tract  of  land  called  Wertimburgh,  and 
the  grantee  in  the  deed  before  referred  to,  is  the  same  person  and 
not  divers.  She  also  proved  that  Bartle  Keever  wa^  seized  in  his 
demesne  as  of  fee  of  the  said  tract  of  l:uid  called  Wertinborgh,  and 
that  he  died  seized  thereof  in  the  year  1777,  and  before  the  impe- 
tration  of  the  original  writ  in  this  cause.  She  also  proved  that  she 
was  the  wife  of  Bartle  Keefer,  lawfully  accoupled  in  holy  matrimony. 
She  then  offered  parol  evidence  to  prove,  that  the  tenant  in  this 
action  holds  the  land  called  Wertimburgh,  and  the  part  of  Ohio, 
conveyed  as  aforesaid  to  Bartle  Reefer,  claiming  the  same  under  the 
heirs  of  Bartle  Keefer.  The  defendant  then  prayed  the  opinion  of 
the  Court,  and  their  direction  to  the  jury,  that  the  evidence  on  the 
part  of  the  demandant  did  not  support  the  declaration,  and  that  the 
demandant  could  not  recover  the  same.  Of  whicli  opinion  the  County 
Court,  [Clagett,  Ch.  J.  and  Sheiveb,  A.  J.]  were,  and  so  directed 
the  jury.    The  demandant  excepted. 

_  •  2.  The  demandant  then  prayed  the  opinion  of  the  Court, 

^^  that  on  the  issues  joined  in  this  cause,  she  hath  shown  good 
title  to  recover  her  dower  of  the  tract  of  land  called  Wertimburgh, 
in  the  declaration  named ;  which  opinion  the  County  Court  refused 
to  give.  The  demandant  excepted ;  and  the  verdicts  and  judgment 
being  for  the  defendant,  she  appealed  to  this  Court. 

Shaaff  and  Brooke^  for  the  appellant,  cited  2  Inst  286;  10  Cokey 
117,  PUford'8  Case. 

Taney  and  F,  S.  Key,  for  the  appellee. 

The  Court  of  Api)eals  reversed  the  judgment  of  the  County  Court, 
disagreeing  with  that  Court  in  the  opinions  expressed  in  both  of  the 
bills  of  exception.  Procedendo  awarded,  (a) 

(a)  Neither  in  this  case,  nor  in  that  of  Keefer  vs.  Marker^  were  any  dam- 
ages laid  in  the  declaration.  The  case  of  Keefer  vs.  Marker^  was  also  an 
appeal  from  Frederick  County  Court,  in  an  action  of  dower.  To  the  decla- 
ration there  was  a  general  demurrer,  and  joinder  in  demurrer,  and  the 
County  Court  ruled  the  demurrer  good,  and  gave  judgment  for  the  defend- 
ant; from  which  judgment  the  demandant  appealed  to\his  Court.  And  at 
this  term  the  Court  of  Appeals  reversed  the  judgment,  and  entered  a  judg- 
ment for  the  demandant  for  dower  and  costs. 
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Dannison  vh.  Robinett  et  al. 

Where  a  person,  having  the  equitable  interest  in  land,  is  in  possession,  yet  if 
such  interest  is  not  known,  it  will  not  prevail,  if  established,  over  the 
legal  estate  commencing  subsequent  to  the  equitable  interest,  (a) 

Appeal,  from  a  decree  of  the  Coart  of  Chancery,  dismissing  the 
bill  of  complaint  of  the  present  appellant.  The  bill  states,  that 
William  Smith,  one  of  the  defendants,  being  seized  in  fee  of  a  tract 
of  land  called  Sagar  Tree  Gamp,  lying  in  Washington  Goanty,  con- 
taining 100  acres,  mortgaged  the  same  to  James  Bryant  in  1788,  in 
consideration  of  his  having  paid  debts  for  him  to  the  amount  of  X39. 
That  Smith  had  three  sons,  named  Christian,  Philip  and  Peter,  (also 
defendants,)  and  he  was  indebted  to  Christian  in  the  sum  of  £109 
13 10,  as  ascertained  by  a  settlement  made  between  them  on  the 
22d  of  May,  1789.  That  he  had  no  means  to  discharge  the  debt,, 
except  by  a  sale  of  his  equity  of  redemption  in  the  land.  That  it 
was  agreed  between  the  father  and  his  sons  that  the  former  should 
sell  to  them' the  land,  and  a  bond  of  conveyance  was  executed  for 
the  purpose  dated  the  22d  of  May,  1789.  And  it  was  also  agreed, 
that  on  the  sons  Philip  and  Peter,  paying  to  •  Christian  two- 
thirds  of  the  debt  due  to  him,  they  were  equally  to  have  the  ^" 
land.  From  the  time  of  the  contract,  to  the  year  1793,  the  three 
sons  posse-ssed  the  land.  While  they  wei'e  in  possession,  Moses 
fiobinet,  (another  defendant,)  who  had  a  knowledge  of  their  equita> 
ble  right,  purchased  the  same  land  from  William  Smith,  and  obtained 
a  deed,  dated  the  8th  of  October,  1793.  That  Peter,  one  of  the  sons, 
was  induced  by  Bobinett  to  believe  his  title  was  invalid,  and  he  con- 
tracted with  him  tor  the  same  for  the  sum  of  £15,  for  which  a  note 
was  given,  but  the  money  has  never  been  paid.  That  Joshua  Wil- 
son (another  defendant,)  paid  to  James  Bryant  the  money  due  on 
the  mortgage,  and  obtained  an  assignment  of  the  same.  That 
Robinett,  having  obtained  the  deed,  applied  to  two  magistrates  for  a 
writ  of  forcible  entry  and  detainer,  availing  himself  of  a  period 
when  the  sons  could  obtain  no  counsel,  and  they  were  induced  to 
believe  they  would  be  turned  out  of  possession,  and  therefore  gave 
np  the  possession.  That  the  magistrates  who  attended  were  those 
before  whom  the  deed  was  executed,  and  one  of  them  the  agent  of 
Bobinett.  That  on  the  29th  of  November,  1793,  Joshua  and  Isaac 
Wilson,  (also  defendants,)  in  consideration  of  ^^20  paid  to  Christian 
Smith,  obtained  an  assignment  of  his  interest  in  the  bond  of  con- 
veyance, and  on  the  19th  of  June,  1704,  tor  the  like  sum  paid  by 
Dannison,  (the  complainant,)  re-assigned  the  bond  to  him.  That 
Peter  Smith,  on  the  Ist  of  March,  1794,  and  Philip  Smith,  on  the 

(a)  See  MoneHeff  vs.  Ooldsborough^  4  H.  &  McH.  178,  nofe  (c.) 
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18th  of  April,  1794,  a8$igned  their  interests  in  the  bond  to  the  com- 
plainant for  the  like  consideration.  That  Eobinett,  after  he  obtained 
the  deed,  paid  to  Joshua  Wilson  the  money  he  had  paid  on  the  mort- 
gage, and  received  an  assignment.  That  the  complainant  tendered 
to  Ilobinett  the  principal  and  interest  due  on  the  mortgage,  and 
tendered  and  claimed  a  conveyance,  but  that  Bobinett  refused  to  re- 
ceive the  money,  or  execute  tlie  deed.  The  object  of  the  bill  was  to 
obtain  that  conveyance,  and  for  Robinett  to  account  for  the  profit-s 
of  the  land  from  the  time  he  took  possession  of  it. 

The  answers  of  all  the  defendants,  except  Robinett,  admit  the 
facts  stated  in  the  bill.  He  does  not  admit  the  debt  to  the  sons,  nor 
the  bond  of  conveyance,  or  his  knowledge  of  the  same,  if  it  did 
«xist,  before  the  deed  to  himself. 

^  *  The  complainant  offered  in  evidence  sundry  depositions 
^  •  of  witnesses,  taken  under  a  commission  issued  from  the  Court 
of  Chancery,  to  prove — 1.  The  execution  of  the  bond  of  conveyance. 
2.  The  consideration,  possession,  and  notice  to  Robinett.  3.  The 
assignments  executed  by  the  three  sons  of  William  Smith  to  the 
complainant. 

Hanson,  C.  (October  Term,  1803.)  The  answer  of  the  principal 
•defendant,  who  is  called  on  to  convey,  &o.  expressly  denies  know- 
ledge of  an  equitable  title  in  the  persons  under  whom  the  complain- 
ant claims,  and  there  is  not  testimony,  which,  according  to  the  prin- 
•ciples  of  this  Court,  is  sufficient  to  refute  the  answer,  taking  the 
whole  of  the  testimony  into  consideration.  Decreed,  that  the  bill 
be  dismissed,  but  without  costs.  From  which  decree  the  complain- 
ant appealed  to  this  Court. 

The  cause  was  argued  in  this  Court  before  Chase,  Ch.  J.  Tilgh- 
MAN,  Buchanan,  Nicholson,  and  Gantt,  JJ. 

Johnson^  (Attorney-General,)  for  the  appellant,  contended — 1.  That 
a  prior  equitable  right  to  land  will  prevail  over  a  legal  title  acquired 
with  a  knowledge  of  that  equitable  right.  2.  That  where  the  person 
having  the  equitable  interest  is  in  possession  of  the  land,  there, 
although  in  fact  his  equitable  interest  is  not  known,  still  it  will  pre- 
vail, when  established,  over  the  legal  estate  commencing  subsequent 
to  the  equitable  interest.  In  other  words,  the  possession  alone  will 
oxclude  the  legal  right  from  being  protected,  on  the  ground  of  being 
ignorant  of  the  equitable  right.  2  Fonbl,  155^  {note  ni)}  Smith  ya. 
Low^  1  Aik.  490;  and  1  Fow.  on  Cont  302.  3.  That  the  appellant 
may  recover  tworthirds ;  that  is,  the  proportions  of  Christian  and 
Philip,  supposing  the  conduct  of  Peter  may  exclude  him,  or  his 
assignee,  from  the  recovery  of  the  other  third.  4.  That  if  Peter,  at 
the  time  of  the  cx)nveyance  from  William  Smith,  was  ignorant  of  his 
right,  and  that  Robinett,  or  his  agent,  contributed  to  induce  him  to 
the  belief  that  he  had  no  right,  his  one-third  may  be  recovei'ed. 
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5.  That  the  assignee  of  Christian  alone  is  entitled  to  a  conveyance 
of  the  whole  land,  until  Peter,  or  his  assignee,  pays  his  x)ortion  of 
the  debt. 

*  6.  That  the  appellant  is  entitled  to  an  account  of  the  ^ 
profits  to  sink  the  mortgage  debt.  He  referred  to  Jarrett  ^® 
V8,  W€»tj  in  this  Court. 

Skaaff^  for  the  appellees.  An  agreement,  to  merit  the  interposi- 
tion of  a  Court  of  equity  in  its  favor,  must  be  fair,  reasonable,  bona 
fide^  certain  in  all  it«  parts,  mutual,  useful,  made  upon  a  good  or  valu- 
able consideration,  not  merely  voluntary,  free  from  fraud,  &c.  2 
Pow.  on  Cont  221.  The  Chancellor  decreed  in  this  case,  lipon  the 
groond  that  notice  was  not  sufficiently  proved.  And  in  support  of 
the  decree  dismissing  the  bill,  it  is  contended — 1.  That  there  was  no* 
eontract  proved.  2.  If  there  was  a  contract,  it  was  a  voluntary  and 
iiraadalent  one.  3.  The  bill  has  not  charged  any  thing  like  notice  to 
Bobinett.  1  Poid.  on  Cont  302 ;  Butcher  vs.  Stapely^  1  Vem.  365 ; 
Barret  vs.  Oomeserraj  Bunb.  Rep,  94 ;  2  Eq.  Ca,  Ab,  17,  48. 

The  Court  of  Appeals  affirmed  the  decree  of  the  Court  of  Chan- 
cery. 


WOETHINGTON   et  al.  V8,   BiCKNELL. 

A.  executed  a  mortgage  to  B.  of  real  and  personal  property,  to  secure  the 
payment  of  a  sum  in  the  then  current  money,  and  it  was  afterwards 
agreed  between  them,  that  the  personal  property  should  be  released,  on 
A^s  endorsing  on  the  mortgage  that  it  was  a  specie  debt.  A.  afterwards 
conveyed  his  equity  of  redemption  in  the  real  estate  to  C.  who,  on  the 
representations  of  B.  of  the  sum  due  on  the  mortgage,  and  that  it  should 
not  be  released  unless  C.  executed  to  him  his  bbnd  for  that  sum,  did 
accordingly  execute  such  bond;  on  which  a  suit  at  law  was  brought, 
and  judgment  rendered  thereon.  On  a  bill  in  Chancery  by  C.  an  in- 
juDction  was  obtained  to  stay  proceedings  at  law.  The  auditor  was 
ordered  to  state  the  mortgage  debt  in  continental  money,  reducing  it 
into  specie  at  5  for  1,  with  interest,  and  credit  the  payments  made;  and 
on  such  statement  it  appeared  that  the  debt  was  overpaid.  Decreed, 
that  the  injunction  be  perpetual. 

Parol  evidence  admitted  to  prove,  that  a  debt  secured  by  a  mortgage  was 
continental  money,  although  expressed  to  be  a  specie  debt. 

Where  there  is  a  mortgage,  with  a  personal  covenant  by  the  mortgagor  that 
he  will  pay  the  money,  and  he  assigns  his  equity  of  redemption,  is  he  a 
competent  witness  for  the  assignee  to  prove  that  the  money  loaned  was 
continental  money?     Quere. 

Tlie  assignee  of  a  mortgage  is  entitled  to  the  same  relief  that  the  mortgagor 
would  have  been  entitled  to  against  the  mortgagee. 

A  decree  in  favor  of  the  complainant,  but  without  costs,  was  on  appeal  by 
the  defendant,  reversed  as  to  costs,  and  affirmed  as  to  the  residue;  and 
decreed  that  the  complainant  should  recover  his  costs  in  both  Courts- 

4  2  H.  &  J. 
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Appeal  from  a  decree  of  the  Court  of  Chancery.  The  bill,  filed 
by  the  present  appellees  in  1801,  stated  that  ♦  Eichard  Robin- 
^^  son,  being  seized  in  fee  of  several  tracts  of  land,  on  the  Ist  of 
May,  1778,  borrowed  £170  of  the  then  current  money,  of  B.  T.  B. 
Worthington,  whose  executors  and  representatives  the  appellants 
are,  and  executed  a  mortgage  of  his  said  lands,  and  sundry  slaves, 
&c.  for.  the  payment  of  the  said  sum  of  money,  with  interest  thereon, 
on  the  1st  of  September  then  next  ensuing.  That  Bobinson  being 
about  to  leave  the  State,  on  the  6th  of  October,  1782,  apphed  to 
Worthington  to  release  the  personal  property  mortgaged,  as  the 
land  was  amply  sufficient  for  the  payment  of  the  mortgage  debt, 
which  he  refused  to  do  unless  Bobinson  woald  endorse  on  the  mort- 
gage the  sum  of  money  then  due  in  gold  and  silver,  which  he  agreed 
to,  and  the  sum  then  stated  to  be  due  was  £145  3  3  gold  and  silver, 
current  money.  That  on  the  15th  of  October,  1782,  Bobinson  as- 
signed all  his  right,  and  equity  of  redemption  in  the  mortgaged 
premises,  to  Niniau  Biggs.  That  Bobinson,  after  the  mortgage, 
became  indebted  to  the  complainant,  Bicknell,  for  money  actually 
paid  and  advanced.  That  Bobinson,  in  consideiration  thereof,  and 
in  consequence  of  a  contract  between  the  complainant  and  Biggs, 
agreed  that  the  right  of  redemption  in  the  mortgaged  premises 
should  be  conveyed  to  the  complainant,  and  a  deed  was  accordingly 
executed.  That  the  complainant  having  obtained  the  conveyance, 
and  being  interested  in  the  payment  of  the  mortgage  debt,  was 
applied  to  by  Worthington  on  the  subject,  who  represented  to  the 
complainant  that  there  was  then  due  from  Bobinson  to  him,  for  prin- 
cipal and  interest,  the  sum  of  £171  6  0,  on  the  26th  of  February,  1791, 
and  that  the  complainant  could  not  and  should  not  obtain  the  benefit 
of  the  equity  of  redemption  by  a  release  of  the  mortgage,  unless  he 
gave  him  his  bond  for  that  sum  of  money;  and  that  the  complainant, 
confiding  in  the  representations  of  Worthington,  gave  his  bond  ac- 
cordingly. That  Worthington  is  since  dead,  and  J.  Worthington,  one 
of  the  defendants,  is  his  executor,  who  has  brought  an  action  at  law 
on  the  bond,  and  obtained  a  judgment.  That  the  executor,  and  the 
other  defendants,  on  the  25th  of  July,  1795,  tiled  a  bill  against  Bob- 
inson, Biggs,  and  the  complainant,  for  a  sale  or  foreclosure  of  the 
equity  of  redemption  of  the  mortgaged  premises.  That  by  the 
answers  to  that  bill,  and  the  evidence  taken,  it  appears  that  the  sum 
loaned  by  Worthington  to  Bobinson,  and  the  mortgage  taken,  was 
^  to  *  secure  the  payment  of  continental  money,  and  that  the 
^^  sum  due,  calculating  its  worth  by  the  scale  of  depreciation, 
with  legal  interest,  had  been  paid  off  or  reduced  to  the  sum  of  £9  5  2 
current  money,  on  the  13th  of  December,  1798.  That  the  executor 
of  Worthington  is  indebted  to  the  complainant  in  the  sum  of 
£13  17  6,  current  money,  for  articles  charged  in  the  account  ex- 
hibited.   Prayer  for  a  perpetual  injunction  against  execution  issuing 
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on  the  judgment  at  law,  and  to  compel  a  release  of  the  mortgaged 
premises,  &c. 

On  the  coming  in  of  the  answers,  and  on  the  testimony  taken  in 
the  catise,  amongst  which  was  that  of  Bobinson,  the  auditor  was 
directed  to  state  an  account  between  the  parties.  He  made  various 
statements,  to  which  both  parties  excepted,  and  by  the  Chancellor's 
order  he  made  one,  wherein  the  money  loaned  to  Bobinson  on  the 
mortgage,  viz.  £170  continental  money,  was  charged  against  Bick- 
neli  at  five  for  one,  with  the  interest  thereon,  and  after  crediting 
])ayment  made  at  various  times,  and  the  costs  on  the  bill  filed  by  the 
executors,  &c.  of  Worthington,  which  they  had  dismissed,  left  a 
balance  due  to  the  complainant,  on  the  1st  of  March,  1804,  of 
£10  1  11,  current  money. 

Hanson,  G.  (7th  March,  1804,)  decreed,  that  the  injunction  issued 
be  perpetual;  and  that  each  party  pay  his  own  cost«,  &c.  From 
this  decree  the  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buohanan  and 
Nicholson,  JJ. 

Eidgelyj  ibr  the  appellants,  contended,  1.  That  all  the  necessary 
and  proper  parties  are  not  before  the  Court.  Hindis  Prac,  2;  2  Eq. 
Ab.  110',  Pre.  in  Chan.  83.  2.  That  Bicknell  is  not  entitled  to  relief 
on  account  of  the  transaction  between  Bobinson  and  Worthington, 
because  he  is  no  party  to  the  contract,  and  has  no  privity  of  inte- 
lest,  he  not  representing  Bobinson.  3.  That  if  Bicknell  has  privity 
of  interest,  and  is  entitled  to  Bobinson's  equity,  yet  there  is  no 
legal  testimony  in  the  cause  to  prove  the  facts  alleged  in  the  bill, 
because  Bobinson,  the  only  person  produced  as  a  witness,  is  incom- 
petent *  on  two  grounds,  1st.  He  is  interested,  because  there  ^- 
is  a  personal  covenant  in  his  mortgage  to  Worthington,  that  ^* 
he  will  pay  the  money;  and  2d.  Because  he  is  swearing  to  impeach  the 
security  he  gave,  and  to  invalidate  his  own  act  and  deed.  Gilb. 
L.  E,  122  ;  Hesketit  vs.  Braddock^  3  Burr.  1856;  Walton  vs.  Shelly ^  1 
T.  R.  296;  Buchland  vs.  Tankardj  5  T.  B.  578;  Ooodlittle  vs.  Bailey j 
Cawp.  600;  1  Fmbl  188;  1  Harr.  Chan.  305,  613. 

Johnsanj  (Attomey-Creneral,)  for  the  appellee,  referred  to  Piddock 
vs.  Broum  et  al.  3  P.  Wms.  289;  2  Cam.  Dig.  96. 

The  Court  of  Appeals  decreed,  that  so  much  of  th6  decree  of  the 
the  Chancellor,  as  granted  a  perpetual  injunction  on  the  judgment 
in  the  bill  and  proceedings  mentioned,  be  affirmed;  and  that  that 
part  of  the  said  decree,  by  which  each  party  was  to  pay  his  own 
costs,  be  reversed;  and  also  decreed,  that  the  appellants  pay  to  the 
appellee  all  the  costs  incurred  by  him  in  the  Court  of  Chancery,  and 
in  this  Court. 
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PoLLiTT  V8,  Parsons. 

Property  acquired  by  an  insolvent  debtor,  after  he  has  been  legally  dis- 
charged under  the  insolvent  law  of  1774,  ch.  28,  otherwise  than  *^by 
descent,  gift,  devise,  bequest  or  in  a  course  of  distribution,^^  is  not  liable 
for  debts  contracted  prior  to  his  discharge;  and  if  it  is  liable,  it  cannot 
be  affected  by  a  fieri  facias^  without  a  scire  facias  having  previously 
issued,  if  a  year  and  a  day  has  elapsed. 

Appeal  from  the  General  Court  from  a  judgment  of  affirmance  on 
an  appeal  to  that  Court  from  Worcester  County  Court.  The  plain- 
tiff* in  the  County  Court,  (now  appellee,)  brought  an  action  of  tres- 
pass vi  et  armis  against  the  defendant,  (the  appellant,)  for  taking^ 
his  goods  and  chattels,  and  converting  them,  &c.  By  a  statement 
of  the  facts  submitted  to  the  Court  for  their  opinion,  it  appears  that 
Samuel  Smyly  obtained  a  judgment  in  the  General  Court  against 
Parsons.  After  which  judgment  Parsons  was,  on  the  13th  of  Novem- 
ber, 1801,  regularly  discharged  under  the  Act  for  the  relief  of  insol- 
vent debtors,  passed  in  1774,  ch.  28.  That  afterwards,  in  1803,  a 
writ  oi  fieri  facias  was  regularly  sued  out  upon  the  above  mentioned 
judgment,  and  was  directed  and  delivered  to  Pollitt,  then  beings 
sheriff"  of  Worcester  County,  who,  in  virtue  of  that  writ,  seized  aa<i 
took  into  his  possession  the  goods  and  chattels  mentioned  in  the  decLa> 
ration,  and  sold  them  at  public  sale.  That  the  said  goods  and  chattels 
were  acquired  and  possessed  by  Parsons  after  his  discharge,  by  his 
own  industry,  and  not  *  by  descent,  gift,  devise,  bequest,  or 
"'•  in  a  course  of  distribution.  Upon  this  statement,  the  County 
Court,  [Polk,  Ch.  J.]  gave  judgment  for  the  plaintiff*,  and  the  de- 
fendant appealed  to  the  General  Court,  where  the  cause  was  argued 
at  September  Term,  1804.  The  General  Court  affirmed  thejud^^ 
ment  of  the  County  Court,  and  said  that  property  acquired  by 
an  insolvent  debtor,  after  he  has  been  legally  discharged  under  the 
insolvent  law  of  1774,  ch."28,  otherwise  than  by  "descent,  gift,  de- 
vise, bequest,  or  in  a  course  of  distribution,"  is  not  liable  for,  or  sul>- 
ject  to,  debts  contracted  prior  to  his  discharge;  and  if  such  property 
is  liable,  it  cannot  be  affected  by  afi^rifaciaSj  without  a  scire  facias 
having  previously  issued,  if  a  year  and  a  day  have  elapsed.  The 
appelhuit  appealed  to  this  Court,  and  the  cause  was  argued  by 

J.  Bayljfj  for  the  appellant,  and  Wilsanj  for  the  appellee. 

The  Court  of  Appeals  affirmed  the  judgment  of  affirmance. 


Greene  vs.  Muse  et  al.  Lessee. 

r 

Where  a  conveyance  had  been  acknowledged  by  husband  and  wife,  of  the 
wife's  land,  and  the  certificate  by  the  Justices  stated,  that  the  wife 
^^  being  first  privately  examined  by  us  separate  and  part  from  her  has- 
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band,  whether  she  did  the  same  freely,  yoluntarily,  and  of  her  own 
accord,  without  being  induced  thereto  by  the  ill-usage  or  threats  of  her 
husband,  or  fear  of  his  displeasure,  and  having  assured  us  she  acknow* 
ledged  the  said  deed  freely  and  voluntarily,  according  to  the  Act  of 
Asfiembly  in  such  case  lately  made  and  provided,  &c/'  was  held  not  to 
pass  the  estate  of  the  feme  covert  in  the  land  to  the  grantee. 

Appeal  from  the  General  Court.  The  appellee,  (the  plaintift'  in 
the  Court  below,)  brought  an  action  of  ejectment  for  a  tract  of  land 
<jalled  Widows'  Purchase,  lying  in  Dorchester  County,  containing 
1,000  acres.  A  case  was  stated  for  the  Court's  opinion,  which  raised 
the  question  how  far  the  acknowledgment,  as  made  by  a  feme  covert 
grantor  to  a  deed  of  bargain  and  sale,  was  effectual  to  pass  her  inte- 
rest in  the  land  conveyed  ?  It  was  a  conveyance  iroin  Joseph  Daffin, 
and  Eleanor  his  wife,  to  Thomas  Bourke,  nnder  whom  the  defendant 
in  the  Court  below  claimed,  for  part  of  the  tract  of  land,  fbr  which 
the  ejectment  was  brought. 

The  acknowledgment  is  as  follows,  to  wit:  <^ Maryland,  Dorchester 
County,  to  wit :  Be  it  remembered,  that  on  the  day  and  year  above 
'written,  [Ist  of  August,  1778,  the  date  of  the  deed,]  personally  ap- 
peared before  us,  the  subscribers,  two  of  the  justices  of  the  peace 
for  the  County  of  Dorchester,  the  above  named  Joseph  Daffin,  and 
Elenor  his  wife  *  and  acknowledged  the  within  deed,  and  all 
and  singular  the  within  lands  and  tenements  in  the  within  ^^ 
^eed  contained,  to  be  the  right,  title,  interest  and  estate,  of  the 
within  named  Thomas  Bourke,  his  heirs  and  assigns,  for  ever, 
agreeable  to  the  true  intent  and  meaning  of  the  within  deed ;  the 
^me  Elenor,  wife  of  the  same  Joseph  Daffin,  being  first  privately 
examined  by  us  separate  and  part  from  her  husband,  whether  she 
did,  the  same  freely,  voluntarily,  and  of  her  own  accord,  without 
being  induced  thereto  by  the  ill  usage  or  threats  of  her  said  hus- 
band, or  for  fear  of  his  displeasure,  and  having  assured  us  she 
acknowledged  the  said  deed  freely  and  voluntarily,  according  to  the 
Act  of  Assembly  in  such  case  lately  made  and  provided,"  &c. 
Which  was  signed  by  the  Justices.  The  General  Court  at  April 
Term,  1805,  gave  judgment  on  the  case  stated  for  the  plaintiff,  and 
the  defendant  appealed  to  this  Court,  where  the  cause  was  argued  by 
BuUitt  and  J.  Bayly^  for  the  appellant,  and 
Martin  and  W.  B.  Martin^  for  the  appellee.  i 

The  Court  of  Appeals  affirmed  the  judgment  of  the  Greneral  Court. 


Partridge's  Adra'x  vs.  Partridge's  Adm'x. 

A  devise  of  lands  to  a  creditor  does  not  extinguish  a  debt  or  claim  which  he 

has  against  the  testator,  (a) 


(a)  In  Otoings  vs.  Owings^  1  H.  &  G.  491,  it  is  said  to  be  well  settled  that  a 
^levise  of  land  is  not  considered  in  law  a  satisfaction  of  a  pecuniary  debt. 
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Appeal  from  Dorchester  County  Court.  The  appellant,  (the 
administratrix  of  Jonathan  Partridge,)  brought  an  account  of 
assumpsit  against  the  appellee,  (the  administratrix  of  Isaac  Part- 
ridge; and  at  the  trial  of  the  cause,  established  by  testimony,  that 
Isaac,  in  his  life- time,  was  indebted  to  Jonathan,  in  his  life-time,  in 
a  certain  sum  of  money.  The  defendant  then  ofifered  in  evidence 
the  will  of  the  said  Isaac,  dated  the  13th  of  December,  1801,  where- 
by he  devised  to  his  father,  Jonathan,  (the  plaintiff's  int>e8tate,)  and 
his  heirs,  two  tracts  of  land  containing  about  20G  acres,  and  also  the 
use  of  all  his  other  lands  for  life.  He  also  bequeathed  to  his  said 
father,  all  his  personal  estate,  and  appointed  him  executor  of  his 
will.  It  was  admitted,  that  the  whole  personal  estate  of  Isaac  was 
not  more  than  sufficient  to  pay  ten  shillings  in  the  pound,  and  that 
Jonathan  had  no  benefit  from  the  bequest  of  the  personal  estate 

^  mentioned  in  the  will ;  but  that  the  same  was  expended  •  by 
^^  the  payment  of  the  debts  of  Isaac.  That  Jonathan  accepted 
and  held  the  lauds  devised  to  him  by  the  will,  under  and  in  virtue 
thereof,  which  was  of  greater  value  than  the  debt  claimed  by  the 
plaintiff.  The  defendant  then  prayed  the  Court  to  direct  the  jury,  ^ 
that  the  debt  or  sum  of  money  claimed  by  the  plaintiff,  was  extin- 
guished by  the  said  will,  and  ought  not  to  be  recovered.  Which 
prayer  the  Court,  [Polk,  Ch.  J.  Done  and  Robins,  A.  J.]  granted^ 
and  were  of  opinion  that  the  debt  or  sum  of  money  claimed  by  the 
plaintiff  was  extinguished  by  the  will,  and  ought  not  to  be  recovered^ 
and  did  accordingly  so  direct  the  jury.  The  plaintiff'  excepted;  and 
the  verdict  and  judgment  being  against  him,  he  appealed  to  this 
Court,  where  the  cause  was  argued  by 

J.  Bayly,  for  the  appellant,  and 

W.  B.  Martin^  for  the  appellee. 

The  Court  of  Apjieals  reversed  the  judgment  of  the  County  Court, 
and  awarded  a  procedendo. 


HAMPSON  V8.  Edelen. 

A  contract  for  the  purchase  of  land,  bona  fide  made  for  a  valuable  conBidera- 
tion,  vests  the  equitable  interest  in  the  vendee  from  the  time  of  the  exe- 
cution of  th6  contract,  although  the  money  is  not  paid  at  that  time. 

When  the  money  is  paid,  the  vendee  is  entitled  to  a  conveyance.  A  judg- 
ment obtained  by  a  third  person  against  the  vendor  mesne  the  making 

In  Addisoa  vs.  Boicie,  2  Bland,  625,  the  Chancellor  says:  *'In  equity,  when 
a  debtor  bequeaths  to  his  creditor  a  legacy  equal  to  or  exceeding  the  amount 
of  his  debt,  it  may  be  presumed,  in  the  absence  of  a  contrary  intention,  that 
the  legacy  was  meant  as  a  satisfaction  for  the  debt.''  But  in  Spencer -vs, 
Spencer,  4  Md.  Ch.  464.  it  is  said  that  this  rule  has  been  much  censured,  and 
that  very  slight  circumstances  have  been  permitted  to  rescue  particular  cases 
from  its  operation. 
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the  contract  and  payment  of  the  money*  cannot  defeat  the  equitable 
iDtereet  thus  acquired,  nor  is  it  a  lien  on  the  land  to  affect  the  right  of 
Buch  cestui  que  trust,  (a) 

A  judgment  is  a  lien  on  the  land  of  the  debtor,  and  attaches  on  it  as  a  fund 
for  its  payment.  But  the  legal  estate  in  the  land  is  not  vested  in  the 
judgment  creditor,  although  he  can  convert  it  into  money  to  satisfy  his 
debt,  by  pursuing  the  proper  means,  (b) 

Appeal  from  the  Court  of  Chancery.  The  bill  of  the  complain- 
ant, (the  now  appellee,)  stated,  that  in  September,  1797,  he  pur- 
chased a  part  of  a  tract  of  land,  lying  in  Prince  George's  County, 
called  Stoney  Harbour,  containing  163  acres,  from  a  certain  Benoni 
H.  Wade,  at  the  price  of  £5  per  acre;  and  on  the  24th  of  Decem- 

(a)  Affirmed  in  Hartsoek  vs.  RusaeU^  52  Md.  625,  where  it  was  held  that 
the  lien  of  a  judgment  fastens  only  upon  the  beneficial  interest  of  the  debtor 
in  the  land,  and  that,  if  the  interest  of  the  debtor  be  a  legal  estate,  subject 
to  an  equity  that  can  be  enforced,  the  judgment  will  be  a  charge  upon  thu 
estate,  subject  to  that  equity;  and  if  the  interest  be  an  equitable  estate  only, 
the  judgment  will  be  a  charge  upon  that  interest  and  nothing  more.  The 
case  in  the  text  is  also  affirmed  in  Dyson  vs.  Sinimcmft^  48  Md.  217,  where  the 
English  cases  are  collected  and  examined  in  the  opinion  of  the  Court.  In 
this  case  it  was  held  that  a  judgment,  being  only  a  general  lien,  must  be 
Bobordinated  to  the  superior  equity  of  a  prior  specific  lien,  created  by  a 
defective  mortgage  or  conveyance.  The  judgment  creditor  stands  in  the 
place  of  his  debtor,  and  can  only  take  the  property  of  his  debtor,  subject  to 
the  equitable  charges  to  which  it  was  justly  liable  in  the  hands  of  the  debtor 
at  the  time  of  the  rendition  of  the  judgment.  Ibid,  Cf .  Knell  vs.  Building 
ilMoc'n,  84  Md.  67.  Hampsan  vs.  Edelen,  is  also  affirmed  in  Brew^  vs.  Her- 
bert, 30  Md.  310,  where  it  was  laid  down  that  from  the  time  the  owner  of  an 
estate  enters  into  a  binding  agreement  for  its  sale,  he  holds  the  same  in  trust 
for  the  purchaser,  and  the  latter  becomes  a  trustee  of  the  purchase  money 
for  the  vendor,  and  being  thus  in  equity  the  owner,  the  vendee  must  bear 
any  loss  which  may  happen,  and  is  entitled  to  any  benefit  which  may  accrue 
to  the  estate  in  the  mterim  between  the  agreement  and  the  conveyance.  Cf . 
Jenifer  vs.  Beard ^  4  H.  &  McH.  61,  note.  A  trust  valid  and  binding  as 
against  a  party  and  his  representatives,  will  be  enforced  in  equity  against 
his  general  creditors,  whether  the  trust  be  expressly  created  by  an  unre- 
corded deed,  or  whether  it  arises  from  a  valid  contract  in  writing  for  a 
specific  security.  Carson  vs.  Phelps,'  40  Md.  73.  See  the  cases  cited  by 
Phelps,  arguendo.  Ibid,  H8.  And  so  a  subsequent  incumbrancer  chargeable 
with  actual  notice  of  a  pre-existing  imperfect  mortgage  will,  in  equity,  be 
poetpcced  to  it.  Johnston  vs.  Catdey,  29  Md.  211.  Where  a  party  purchases 
land  with  notice  of  a  previous  contract  for  the  sale  of  the  same  land  to  a 
third  party,  he  is  subject  to  all  the  equities  existing  between  the  vendor  and 
SQch  third  party.  He  is  to  be  treated  as  a  trustee  of  the  first  vendee,  and 
will  be  decreed  to  convey  in  the  same  manner  as  the  original  vendor  under 
whom  he  claims.  Smoot  vs.  Bea,  19  Md.  398.  As  to  the  enforcement  of  an 
equitable  lien  against  creditors,  see  Alexander  vs.  Ohiselin,  5  Gill,  188.  Cf. 
Magruder  vs.  Peter,  11  G.  &  J.  218. 

(6)  Judgments  create  liens  only  because  the  land  is  made  liable  by  statute 
to  be  seised  and  sold  in  execution,  but  such  lien  secures  to  the  creditor 
neither  jus  m  re,  nor  jus  ad  rem.  Dyson  vs.  Simmons,  48  Md.  215,  and  cases 
there  cited. 
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ber,  1797,  Wade  gave  him  fall  and  absolute  poBsessioD  thereof,  and 
that  be  has  ever  since  continued  in  possession.  That  at  the  time  of 
the  purchase  of  the  land,  Wade  was  indebted  to  the  complainant  on 
bond,  with  Thomas  Mundell  his  surety,  in  the  quantity  of  15,605  lbs. 
of  net  tobacco,  to  be  paid  at  the  price  of  65  shillings  per  hundred, 
the  whole  amounting  to  £482  current  money,  and  it  was  then  agreed, 
that  the  bond  should  be  received  in  part  payment  of  the  land  at  the 
said  amount,  and  the  same  was  accordingly  given  up  to  Wade. 
That  the  complainant  cx>ntinued  in  possession  of  the  land,  and  used 
and  cultivated  it,  and  having  paid  up  the  whole  purchase  money,  on 
the  12th  of  November,  1798,  obtained  a  conveyance  for  the  same. 
That  after  he  had  purchased  *  the  land  Irom  Wade,  and  had 
^^  paid  the  amount  of  the  bond  in  manner  aforesaid,  and  had 
been  in  possession,  and  had  used  the  land  from  the  month  of  Decem- 
ber, 1797;  to  May,  1798,  a  certain  Bryan  Hampson  obtained  three 
judgments  against  Wade  at  May  Term,  1798,  in  the  General  Court, 
on  which  judgments  several  writs  of!  fieri  facias  have  issued  returna- 
ble to  the  next  General  Court  at  May  Term,  1800,  and  have  been 
laid  on  the  laud  of  the  complainant  so  as  aforesaid  bought  and  paid 
for,  and  there  will  be  an  immediate  sale  thereof,  unless  prevented  by 
this  Court.  That  at  the  time  the  complainant  purchased  and  paid 
for  the  land  as  aforesaid,  he  never  heard  of  the  judgments  against 
Wade,  and  was  wholly  ignorant  of  the  same,  until  the  writs  of  fieri 
fa>cia8  were  about  to  be  laid  on  the  land.  That  he  is  advised  that, 
having  bought  the  land,  and  having  been  in  possession  thereof  as 
aforesaid,  and  having  paid  to  the  amount  aforesaid,  before  any 
judgment  was  obtained  against  Wade,  he  is  entitled  to  the  aid  of 
this  Court  to  secure  him  in  his  title  to  the  land.  Prayer  for  an 
injunction  to  enjoin  proceedings  on  the  judgments  and  executions, 
and  ibr  other  relief,  &c.    An  injunction  accordingly  issued. 

On  coming  in  of  the  defendant's  answer,  and  testimony  taken 
under  a  commission,  the  case  was  submitted. 

Hanson,  C.  (October  Term,  1803.)  Whether  or  not  the  defendant 
would  have  had  any  ground  of  relief  in  case  he  had  filed  a  bill  against 
Edelen  and  Wade,  the  Chancellor  neither  will,  nor  ought  to,  nor  can 
positively  determine.  Perhaps  the  whole  of  the  circumstances  of  the 
case  may  not  be  before  the  Court.  However,  as  the  Chancellor  cannot 
doubt  that  the  complainant,  at  the  time  when  the  judgments  in  the 
bill  mentioned  against  Wade,  had  a  clear  equitable  interest  in  the 
land  mentioned,  which  has  since  been  conveyed  to  him,  he  conceives 
that  it  is  the  duty  of  this  Court  to  protect  the  said  interest — ^Decreed, 
that  the  injunction,  in  this  case  issued,  be  i>erpetua],  and  that  each 
party  pay  his  own  costs.  From  which  decree  the  defendant  ap- 
pealed to  this  Court. 

The  cause  was  argued  in  this  Court  before  Chase,  Ch.  J.  Tilgh 
MAN,  and  Nicholson,  JJ. 
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•  T.  Buchanan^  for  the  appellant.  The  question  is,  whether 
or  not  a  man  purchasing  land  under  a  parol  agreement  shall  ^^ 
be  protected  against  a  judgment  creditor,  under  a  judgment  ren- 
dered against  the  vendor  subsequent  to  the  sale  and  prior  to  any 
conveyance  being  made  for  the  kind?  He  referred  to  Sorrel  vs. 
Carpenter^  2  P.  Wtns.  482;  2  Fonbl  157  ;  Worsley  vs.  The  Earl  of 
Scarborough^  3  Aik.  392;  Church  il  vs.  Grove^  1  Chan.  Ca.  35;  Bovey 
vs.  Skiptcithj  Ibidy  201;  Peach  vs.  Winchelsea,  10  Mod.  468;  Much 
vs.  Winchslseaj  1  P.  Wnuf.  277;  2  Pow.  on  Cont.  58,  34;  Brandlyn  vs. 
Ord,  1  ^«r.  571;  Marlotc  vs.  iSinitA,  2  P.  Wms.  199;  Tourville  vs. 
iVai^A,  3  P.  Www.  307;   Wigg  vs.  F%,  1  A/ik.  384. 

Shaaff,  for  the  appellee. 

Chase,  Ch.  J.  dehvered  the  opinion  of  the  Court.  In  this  case  it 
appears  that  a  considerable  part  of  the  purchase  money  was  paid, 
and  possession  given  of  the  land,  prior  to  the  obtention  of  the  judg- 
ments by  Hampson  against  Wade. 

A  contract  for  land,  bona  fide  made  for  a  valuable  consideration, 
vests  the  equitable  interest  in  the  vendee  from  the  time  of  the  exe- 
eation  of  the  contract,  although  the  money  is  not  paid  at  that  time. 
When  the  money  is  paid  according  to  the  terms  of  the  contract,  the 
vendee  is  entitled  to  a  conveyance,  and  to  a  decree  in  Chancery  for 
a  specific  execution  of  the  contract,  if  such  conveyance  is  refused. 

A  judgment  obtained  by  a  third  person  against  the  vendor,  mesne 
the  making  the  contract  and  the  payment  of  the  money,  cannot 
defeat  or  impair  the  equitable  interest  thus  acquired,  nor  is  it  a  lien 
on  the  land  to  affect  the  right  of  such  cestui  que  trust. 

A  judgment  is  a  lien  on  the  land  of  the  debtor,  and  attaches  on 
it  as  a  fund  for  its  payment ;  but  the  legal  estate  in  the  land  is  not 
vested  in  the  judgment  creditor,  although  he  can  convert  it  into 
money,  to  satisfy  his  debt,  by  pursuing  the  proper  means. 

Decree  affirmed. 
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Where  A.  in  consideration  of  a  debt  due  from  him  to  B.  assigns  to  him  (not 
under  the  Act  of  1763,  ch.  28,  s.  9,  10,)  the  bond  of  C.  and  C.  is  or 
becomes  insolvent — &n  a  bill  by  B.  against  A.  to  compel  payment  of  the 
bond  so  assigned — Decreed,  that  the  Court  of  Chancery  has  no  jurisdic- 
tion ;  that  if  the  assignment  was  an  extinguishment  of  the  original  debt, 
the  complainant  was  not  entitled  to  relief  either  at  law  or  in  equity; 
and  if  the  assignment  was  not  an  extinguishment  of  the  original  debt, 
the  complainant  had  his  remedy  at  law  on  the  original  contract,  there 
being  no  circumstances  disclosed  in  the  bill  to  make  it  necessary  for  him 
to  resort  to  a  Court  of  equity. 

Appeal  from  the  Court  of  Chancery.    The  bill  of  the  complain- 
ants, Christie  and  Jay,  stated,  that  on  the  20th  of  February,  1797, 
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Samuel  Willetts,  for  full  value  received,  executed  a  single  bill  to 
Cover,  the  defendant,  promising  to  pay  to  him,  or  order,  £233,  on  or 
before  the  1st  of  April,  1798.  That  in  consideration  of  a  debt  due 
from  Gover  to  them,  be  on  the  11th  of  May,  1797,  assigned  the  said 
single  bill  to  the  complainants.  That  suit  was  brought  on  the  bill 
against  Willetts,  in  the  name  of  Gover,  for  the  use  of  the  coiAplain- 
ants.  That  a  judgment  was  obtained  at  May  Term,  1800,  and  an 
execution  issued  against  the  property  of  Willetts,  which  was  returned 
nulla  bona  to  October  Term  following.  That  do  part  of  the  debt  was 
ever  paid,  except  £10  paid  on  the  30th  of  September,  1797.  That 
Willetts  has  become  insolvent,  and  released  by  the  insolvent  law. 
That  the  complainants  have  frequently  called  on  Gk>ver,  the  assignor^ 
and  requested  payment,  which  he  has  refused.  That  the  assignment 
of  the  single  bill  was  not  made  in  pursuance  of  the  Act  of  Assembly, 
so  as  to  enable  the  complainants  to  proceed  at  law  against  Gk)very 
the  assignor.  Prayer,  for  a  decree  to  compel  Gover  to  pay  the 
amount  of  the  single  bill,  (deducting  the  said  payment,)  with  interest, 
&c.  and  for  other  relief,  &c.  The  answer  of  Gover  stated,  that  he 
assigned  the  single  bill  of  Willetts,  and  two  other  bonds  to  him  from 
other  persons,  to  the  complainants,  in  full  satisfaction  of  the  debt 
which  he  owed  to  them,  and  that  they  agreed  to  take  said  assignments 
in  full  satisfaction,  without  having  any  further  or  ailer  recourse  to 
him  for  the  debt  due  from  him  to  them,  or  for  or  on  account  of  the 
assigned  bill  and  bonds,  and  upon  that  condition  the  assignments 
were  made,  and  receipt  in  full  was  given  for  the  debt  due  by  him  to 
them.  That. when  the  assignments  were  made,  the  several  obligors 
were  insolvent  circumstances,  and  good  credit;  and  that  the  amounts 
due  on  the  two  bonds  have  been  received  by  the  complainants,  and 
they  might  have  received  the  amount  due  on  the  single  bill  from 
Willetts,  if  due  and  reasonable  diligence  had  been  used.  The  com- 
plainants entered  a  general  replication  to  the  answer  of  the  defend- 
ant, and  a  commission  issued  to  take  testimony.  By  the  testimony 
^^  it  was  proved,  that  Willetts  was  not  solvent  and  in  circum- 
^^  stances  *  to  pay  his  debts  to  any  amount  in '  either  of  the 
years  1797, 1798, 1799  or  1800.  The  case  being  submitted,  the  fol- 
lowing  decree  was  made  by 

Hanson,  C.  (December  Term,  1803.)  The  cause  being  ready  for 
decision,  the  bill,  answer  and.  exhibits,  evident^,  and  all  other  pro- 
ceedings, were  by  the  Chancellor  carefully  read  and  considered,  and 
it  api)earing  just  and  equitable  that  the  complainants  should  not  be 
excluded  from  recovering  the  balance  of  the  debt  due  from  the 
defendant  to  them,  on  account  of  having  received  the  assignment  of 
a  bond  from  one  Samuel  Willetts  to  the  complainants,  inasmuch  as 
the  money  never  was  received,  and  especially,  as  appears  fix)m  the 
evidence  in  the  cause,  that  he  wa^  insolvent  at  the  time  the  defend- 
ant assigned  the  same  to  the  complainant — Decreed,  that  the  defend- 
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ant  pay  to  the  complainauts  the  sam  of  £216  7  9,  cnrrent  money, 
stated  by  the  aaditor  of  the  Court,  under  the  Chancellor's  order,  to 
be  due,  with  interest  thereon  until  paid,  together  with  costs  of 
suit.    From  which  decree  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.,  Tilghman,  Nichol- 
son and  Gantt,  JJ. 

SkaaffskTkd  Harper j  for  the  appellant,  contended,  that  the  complain- 
ants had  adequate  remedy  at  law,  and  could  not  apply  to  a  Court  of 
equity  for  relief.  Cole  vs.  Oarretsofiy  1  H.  d:  J,  370;  Forbes  vs.  Per- 
fic,  Ibidy  109 ;  Winchester  et  ah  vs.  Brooke^  ante  1. 

Johnson^  (Attorney-General,)  for  the  appellees,  cited  Fonhl.  10, 14. 
The  Act  of  1763,  ch.  23,  s.  9,  10 ;  Pasley  vs.  Freeman,  3  T.  R.  51. 

Chasb,  Ch.  J.  delivered  the  opinion  of  the  Court.  The  Court 
^are  of  opinion,  that  the  Court  of  Chancery  had  no  jurisdiction  in 
this  case. 

If  the  assignment  was  an  extinguishment  of  the  original  debt,, 
the  complainants  are  not  entitled  to  relief,  either  at  law  or  in  equity. 

If  the  assignment  was  not  an  extinguishment  of  the  original  debt, 
and  the  C)ourt  are  of  that  opinion  on  consideration  of  the  bill,  answer 
and  proof,  the  complainants  had  ♦  their  remedy  at  law  on  the  ^ 
original  contract,  there  being  no  circumstances  disclosed  in  ^^ 
'the  bill  to  make  it  necessary  for  them  to  resort  to  a  Court  of  equity. 

Decree  reversed. 


Laidleb  vs.  Young's  Lessee. 

A.  bj  his  will,  devised  as  follows:  ^'  I  give  and  devise  to  my  son  R.  a  tract 

of  land,  &c.  to  him  and  his  heirs,  forever,  and  in  case  he  dies  without 

heirs,  to  my  son  J.  and  the  heirs  of  his  body  lawfully  begotten.''    This 

devise  created  an  estate  tail  in  R.  the  devisee. 
Under  the  Act  of  November,  1782,  ch.  23,  a  tenant  in  tail  may  defeat  the 

estate  tail  altogether,  or  convey  only  a  limited  or  qualified  estate.    A 

common  deed  of  bargain  and  sale  operates  to  convey  the  estate  and  vest 

a  fee  simple  in  the  grantee. 
If  a  limited  interest  is  conveyed  by  &  tenant  in  tail,  upon  the  expiration  of 

the  particular  interest,  the  tenant  in  tail  again  takes  the  estate  tail  aa 

originally  held. 
A  lease  for  seven  years,  made  by  tenant  in  tail,  will  have  the  effect  to  pass 

the  estate  for  the  term  therein  expressed. 
A  mortgage  made*  by  a  tenant  in  tail  defeats  the  estate  tail  for  a  limited  time. 

If  the  money  is  paid,  the  old  estate  is  revived. 
An  estate  tail  cannot  be  devised  under  the  Act  of  1782,  ch.  23.  (a) 

(a)  See  Smith  vs.  Smithy  post^  m.  p.  314. 
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The  intention  and  meaning  of  the  Legislature  are  to  be  collected  from  the 
law  itself,  and  they  are  not  to  be  restrained  bj  anything  in  the  pre- 
amble, (a) 

Appeal  from  the  General  Court.  The  appellee  brought  an  action, 
of  ejectment  in  that  Court  to  recover  a  tract  of  land  called  Lee's 
Purchase,  otherwise  called  Laidler's  Ferry,  lying  in  Charles  County. 
The  defendant,  (now  appellant,)  took  general  defence.  At  the  trial 
at  May  Term,  1804,  the  plaintiff  offered  in  evidence  a  grant  for 
Lee's  Purchase,  dated  the  2d  of  May,  1664,  to  John  Lee;  also  the 
will  of  Richard  Lee,  the  heir  of  John,  dated  the  3d  of  March,  1714, 
devising  the  land  to  his  son  Philip  Lee;  also  the  will  of  PhUip  Lee, 
dated  the  20th  of  March,  1743,  devising  the  land  to  Greorge  Liee; 
also  a  deed  from  George  Lee  to  John  Laidler,  dated  the  10th  of 
October,  1760,  and  the  will  of  John  Laidler  dated  the  1st  of  Febm- 
ary,  1771,  devising  as  follows,  viz.  "I  give  and  devise  to  my  son 
Bobert  Laidler,  all  that  tra<3t  of  land  called  Lee's  Purchase,  to  him 
ajid  bis  heirs  for  ever,  together  with  the  lands  thereto  adjoining ;  and 
in  case  be  dies  without  heirs,  to  my  son  John  Laidler,  and  the  heirs 
of  his  body  lawfully  begotten.^'  He  also  offered  in  evidence  and 
proved,  that  after  the  death  of  John  Laidler,  the  testator,  Bobert, 
his  son  and  devisee,  entered  and  was  seized  of  the  lands  devised  to 
him  by  the  will ;  and  that  Robert,  in  his  life-time,  executed  the  fol- 
lowing lease  to  the  lessor  of  the  plaintiff,  viz.  <^  Know  all  men  by 
these  presents,  that  I,  Robert  Laidler,  of  Charles  County,  in  the 
State  of  Maryland,  for  and  in  consideration  of  the  annual  sum  of 
five  pounds  currency,  paying  my  just  debts,  and  maintaining  my 
sister  Elizabeth  Laidler,  have  farmed  and  to  rent  let  unto  Joseph 
Young,  the  plantation  whereon  I  now  live,  known  by  the  name  of 
L^.id]er's  Ferry,  for  the  term  of  seven  years  from  the  date  hereof. 
^^  As  witness  my  *  hand  and  seal  this  eighth  day  of  June  seven- 
•  -        teen  hundred  and  ninety-nine. 

Witness,  Robert  Laidleb  (seal.) 

Adam  Rains,  Stephen  Moobe,  John  Slimeb. 

That  Robert  Laidler  died  after  the  execution  of  the  lease,  intes- 
tate, and  without  issue,  leaving  the  defendant  his  heir  at  law.  The 
defendant  then  prayed  the  opinion  of  the  Court,  and  their  direction 
to  the  jury,  that  under  the  lease  so  executed,  the  plaintiff  was  not 
entitled  to  recover. 

Kepj  Masoiij  and  J.  B.  Duckett^  for  the  defendant,  contended,  that 
the  lease  executed  for  seven  years,  by  Robert  Laidler  the  tenant  in 
tail,  did  not  operate  under  the  Act  of  November,  1782,  ch.  23,  to  bar 
the  estate  tail  created  by  the  will  of  John  Laidler,  and  that  upon  the 
death  of  Robert  Laidler,  the  land  descended  to  the  defendant.  They 
cited  and  relied  on  the  statutes,  Be  DoniSj  32  Hen.  VIII,  ch.  28 ;  13 
Edw.  I,  ch.  1;  4  Bac,  Ab.  tit  Leases,  (D.)  22. 

(a)  See  Canal  Co.  vs.  R.  R.  Co,  4  G.  &  J.  1. 
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Martinj  (Attorney-General,)  Johnson  and  T.  Bitchananj  for  the 
plaintiff,  referred  to  the  same  statutes ;  also  2  Blk.  Com.  119.  The 
Acts  of  June,  1773,  ch.  Ij  Nov.  1782,  ch.  23;  and  1786,  ch.  45;  Todd 
€t  ux.  VS.  Fra%  IE.  dt  J.  465;  Facade  Lessee  vs.  Forwood  et  ah  2  H.  d' 
McH.  175. 

Chase,  Ch.  J.  (Done  and  Sprigg,  J  J.  concurred.)  The  Court  are 
of  opinion,  that  under  the  Act  of  Assembly  of  November,  1782,  ch.  23, 
a  tenant  in  tail  may  defeat  the  estate  tail  altogether,  or  convey  only 
a  limited  or  qualified  estate;  the  remainder,  whatever  it  maybe, 
will,  in  this  last  case,  descend.  But  if  he  intends  to  change  the 
estate  tail  to  a  tee  simple,  then  a  conveyance  and  re<'X>nveyance  to 
himself  are  necessary,  But  if  he  disposes  of  the  estate,  a  common 
deed  of  bargain  and  sale  will  operate  to  convey  the  estate,  and  vest 
a  fee  simple  in  the  grantee. 

If  a  limited  interest  is  conveyed,  upon  the  expiration  of  the  par- 
ticular interest,  the  tenant  in  tail  again  takes  the  estate  tail  as  origi- 
nally held. 

•  The  Court  have  no  doubt  but  that  a  lease  will  have  the    '  ^- 
effect  to  pujss  the  estate,  for  the  term  of  years  therein  ex-       •  •■ 
pressed;  for  if  a  tenant  in  fee  simple  can  lease,  a  tenant  in  tail 
may  also. 

It  was  contended,  in  the  case  of  Faca'a  Lessee  vs.  Forwood  et  aL 
that  an  estate  tail  might,  under  the  Act  of  1782,  be  devised  by  last 
will  and  testament.  But  the  Court  said  it  could  not;  for  they  con- 
sidered! the  tenant  in  tail,  and  the  heir,  in  the  situation  of  joint 
tenants,  and  that  the  estate,  upon  the  death  of  the  tenant  in  tail, 
snrvived  to  the  heir,  and  as  the  will  would  not  take  effect  until  after 
the  death  of  the  tenant  in  tail,  the  right  of  the  heir,  by  such  death, 
had  already  vested. 

It  has  been  said,  that  a  mortgage  executed  by  the  tenant  in  tail 
conveyed  the  interest.  It  is  not  so.  When  the  miuey  is  paid,  the 
old  estate  is  again  revived,  and  the  mortgage  only  defeats  the  estate 
tail  for  a  limited  time. 

The  intention  and  meaning  of  the  Legislature  are  to  be  collected 
from  the  law  itself,  and  they  are  not  to  be  restrained  by  any  thing 
in  the  preamble. 

Upon  the  whole,  the  Court  are  of  opinion,  that  the  lease  in  this 
case  is  good  and  valid  in  law  to  pass  and  transfer  the  interest  in  the 
land  to  the  lessee  for  the  term  of  years  therein  uientioned,  and  when 
the  term  of  years  expires,  the  remainder-man  will  take  the  estate 
under  the  will. 

The  defendant  excepted.  Verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appealed  to  this  Court. 

The  case  was  argued  before  Tilghman,  Xicholson,  and  Gantt, 
JJ.  by 
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Key,  for  the  appellant,  and  by 

Johnson^  (Attorney-General,)  and  T.  Buchanafij  for  the  appellee. 

The  Court  of  Appeals  affirmed  the  judgment  of  the  General  Court 


^2  *  M'Eldeeby  v8.  Smith's  Lessee. 

If  the  defendant  during  the  pendency  of  a  scire  facias^  on  a  judgment 
against  him,  aliens  his  lands,  the  plaintiff,  after  a  fiat  on  the  scire  facias 
may  issue  a  fieri  facias^  and  levy  it  on  the  lands  so  aliened,  without  pro- 
ceeding against  the  alienees,  (a) 

A  scire  facias  against  terre-tenants  is  either  general,  without  naming  them, 
or  special  against  them  by  name. 

Whether  or  not  the  return  made  on  s,  fieri  facias  by  a  sheriff,  stating  that  he 
had  laid  it  '^  on  4  acres  of  land  near  Baltimore-town,  and  adjoining  the 
lands  of  G.  L.  alao  on  about  27  acres  of  land,  more  or  less,  part  of  C.  H. 
or  T.  R.  and  part  of  M.  N.  lying  to  the  N.  side  of  Pitt  Street,  near  Balti- 
more-town,^^ &c.  and  the  sheriff's  return  on  a  venditioni  exponas^  issued 
for  a  sale  of  the  lands,  that  he  had  '^made  and  satisfied  plaintiff  in 
part,'^  together  with  parol  evidence  of  the  sale  of  the  lands  by  the 
sheriff,  and  his  deed  therefor  to  the  purchaser,  are  sufficient  to  vest  the 
legal  title  to  the  lands  in  the  purchaser?    Qvere. 

Appeal  from  the  General  Court.  This  was  an  action  of  ^ect- 
ment  brought .  to  recover  two  tracts  of  land,  viz.  Cole's  Hai'bor,  and 
Mountenay's  Neck,  lying  in  Baltimore  County.  The  defendant,  (now 
appellant,)  [ileaded  the  general  issue.  The  plaintiff  at  the  ft*ial,  at 
May  Term,  1804,  offered  in  evidence,  that  Andrew  Stigar,  in  his 
life-time,  being  seized  of  four  parts  or  parcels  of  the  two  tracts  of 
land  for  which  the  ejectment  was  brought,  and  being  justly  indebted 
to  James  Franklin,  in  order  to  secure  to  him  payment  of  the  money 
due,  did,  on  the  9th  of  May,  1787,  execute  a  mortgage  to  him  of  the 
said  parcels  of  land,  to  be  void  upon  payment  of  the  money  due,  on 
the  7th  of  May,  1789.  He  also  gave  in  evidence,  that  no  part  of  the 
money  has  been  paid;  and  that  the  lessor  of  the  plaintiff  is  heir  at 
law,  and  administratrix  of  Franklin,  who  died  before  the  institution 
^f  this  suit.  The  defendant  then  offei'ed  in  evidence,  that  Stigar, 
was  seized  and  possessed  of  the  said  four  parcels  of  land  before  and 
on  the  24th  of  May,  1785.  He  then  offered  in  evidence  a  record  of 
a  judgment  obtained  by  Thomas  Usher  against  Stigar,  in  the  Gene- 
ral Court  in  Mny,  1785,  which  judgment  waa  signed  on  the  25th  of 
that  month.  And  evidence  that  Usher  afterwards  departed  this 
life  on  the  Ist  of  January,  1786,  having  by  his  will  appointed  T. 
Usher,  J.  Donaldson,  and  S.  Johnson,  his  executors.    He  also  offered 

(a)  Affirmed  in  Warfield  vs.  Brewer,  4  Gill,  268.  Se^  Nesfntt  vs.  Manro^  11 
O.  &  J.  261;  Murphy  vs.  Cord,  12  G.  J.  182;  Browner  vs.  Watkins,  28  Md.  217; 
Evans'  Prac,  68,  470;  2  Poe's  Pldg.  sec.  593.  The  case  in  the  text  is  cited  in 
Tayloe  vs.  Thomson,  5  Peters,  369. 
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in  evidence  certain  records  and  proceedings  of  the  General  Court, 
showing  that  the  said  execators  afterwards,  on  the  5th  of  April, 
1786,  sued  out  a  writ  of  scire  facias  on  the  said  judgment,  the  same 
being  then  due  and  unsatisfied ;  and  that  9^  fiat  was  thereon  entered 
at  October  Teiin,  1787.    That  a  writ  of  fi^  facias  issued  on  the 
last  mentioned  judfirment,  directed  to  the  then  sheriff  of  Baltimore 
Coanty,  on  the  17th  of  July,  1788,  returnable  to  the  October  Term 
following,  when  it  was  returned  by  the  said  sheriff,  thereon  endorsed, 
''made  as  per  schedule,  and  remains  in  the  sheriff's  hands,  for  want 
of  bnyers.^'    Which  said  schedule  stated,  that  ''four  acres  of  land 
near  Baltimore  Town,  and  adjoining  the  property  or  lands  of  George 
Lux,  with  all  the  improvements  thereon,"  were  valued  by  four  per- 
sons, as  appraisers,  to  £1,500,  and  "  about  27  acres  of'  land,  more  or 
less,  part  of  Cole's  Harbor  or  Todd's  •  Eange,  and  part  of      ^^ 
Moanteney's  Neck,  lying  to  the  north  side  of  Pitt  Street,  near       •  •• 
Baltimore-town,"  were  valued  at  £12  per  acre;  and  "about  2 J  acres 
of  land  in  the  S.  East  addition  of  Baltimore-town,  lying  on  Harford 
and  Eden  Streets,"  were  valued  at  £12  per  acre;  and  "Part  of 
Todd's  Bange,  containing  11  acres,  more  or  less,  leased  to  Peter 
Shepperd  for  £90  per.  annum,"  was  valued  at  £1,500.    That  a  writ 
of  venditioni  exponas  issued  to  the  said  sheriff  on  the  6th  of  Becem-' 
ber,  1788,  commanding  him  to  expose  to  sale  the  several  parcels  of 
land,  and  the  money  therefrom  arising,  have  before  the  Court  at  the 
May  Term  then  following;  which  last  mentioned  writ  the  said  sheriff 
returned,  thereon  endorsed,  "made  and  satisfied  plaintiff  in  part, 
£485."    He  then  offered  in  evidence,  that  T.  Usher  purchased  the 
lands  exposed  to  sale  upon  the  said  writ  of  venditioni  exponas,  from  the 
said  sheriff,  under  the  said  execution ;  and  that  the  said  sheriff  exe- 
cuted to  him  a  deed  therefor,  which  deed  the  defendant  also  offered 
in  evidence,  dated  the  31st  of  December,  1790.    He  also  offered  in 
evidence,  that  T.  Usher  did  duly  pay  to  the  said  sheriff  the  purchase 
money  for  the  land  so  to  him  sold;  that  he  entered  upon  the  said 
land,  and  was  thereof  seized;  and  afterwards,  on  the  11th  of  May, 
1792,  for  a  valuable  consideration  to  him  paid  by  the  defendant,  did 
duly  execute  and  deliver  to  him  a  deed  of  bargain  and  sale  for  the 
said  par£s  of  the  two  tracts  of  land  before  described.    Also,  that  under 
that  deed  the  defendant  entered,  &c.  and  that  Franklyn,  or  any 
peison  claiming  under  him,  never  was  in  the  actual  possession  of 
the  said  lands,  but  that  the  same  remained  in  the  actual  possession 
of  Stigar,  or  those  under  whom  the  defendant  claims.    The  plaintiff 
then  prayed  the  opinion  of  the  Court,  and  theii'  direction  to  the  jury, 
that  on  the  foregoing  statement  of  facts,  if  they  believe  it  to  be  true, 
the  pjaintiff  is  entitled  to  recover  all  the  lands  for  which  this  suit  is 
brought. 

Martin,  (Attomey-Qeneral,)  and  Harper,  for  the  plaintiff,  cited 
Amott  &  Copper  vs.  Nicholls,  1  H.  db  J.  471,  and  Go.  Litt.  1. 
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Key,  Purviance  and  &  ChmCy  Jr.  for  the  defendant,  cited  1  BUc^ 
^^  Com.  91,  328;  Cunningha/m?8  *  L.  D.  tit.  Terre-tenant;  Jacobus 
•"*  L.  D.  tit.  Terre-tenant)  Vin.  Ab.  563,  567;  3  Bac.  Ab.  tit.  Exe- 
cution, 363;  Com.  Big.  tit.  Exeeution,  (D.  1;)  2  Blk.  Com.  91. 

Chase,  Ch.  J.  (Done  and  Sprigg,  JJ.  concnrred.)  In  the  case 
of  Amott  (&  Copper  vs.  NichollSj  the  Court  considered  they  might  on 
motion  decide  whether  or  not  Goldsborough  was  a  bona  fide  pur- 
chaser, and  it  turned  out  that  he  was  a  fair  purchaser.  The  fieri 
facias  in  that  case  had  been  taken  out  after  the  alienation  of  the 
land,  and  the  Court  thought  the  alienee  should  have  notice;  and 
that  a  scire  facias  should  have  issued  to  warn  him  as  terre-tenant; 
that  the  whole  real  estate  of  the  defendant  was  bound  by  the  judjs^- 
ment,  and  if  there  were  other  alienees,  or  other  real  estate,  the  whole 
should  contribute.  That  the  alienee,  having  notice,  might  come  in 
and  pay  the  judgment  so  as  to  exonerate  the  land;  and  if  there  was 
other  property  than  that  aliened,  the  fi^i  facias  should  be  levied  or 
that,  before  recourse  should  be  had  to  the  land  aliened. 

The  Court  consider  the  case  of  Amott  d;  Copper  vs.  NichoUs^  similar 
to  the  case  at  bar  in  all  respects  except  as  to  the  mortgage. 

The  mortgagee  has  a  legal  title  in  the  land  mortgaged,  and  upon 
failure  to  comply  with  the  proviso,  by  paying  money,  the  legal  title 
is  comi>letely  vested  in  the  mortgagee,  to  be  defeated  only  upon  pay- 
ment of  the  mortgage  money ;  or  in  other  words,  the  mortgagee  has 
a  legal  title  in  the  land,  defeasible  at  law,  by  redemption  at  the  day^ 
indefeasible  at  law  afterwards. 

The  mortgagee  can  bring  his  ejectment,  but  the  mortgagor  may 
come  in  and  pay  the  money,  and  exonerate  the  land. 

At  the  time  the  judgment  was  rendered  on  the  sdre  faunas,  the 
mortgagee  was  terre-tenant  of  the  land,  and  the  scire  facias  ought 
to  have  issued  against  him  to  give  him  an  opportunity  to  plead  as 
terre-tenant. 

A  scire  facias  against  terre-tenants  is  either  general  or  special,  that 

is,  either  against  the  terre-tenants  generally,  without  naming  them^ 

or  specially  against  them  by  name.    In  the  former  it  may  be  shovn 

there  are  others,  and  in  the  *  latter  it  is  a  good  plea  ih  abate- 

•  ^      ment,  that  there  are  others  not  named. 

In  this  case,  instead  of  issuing  the  fieri  facias  the  party  should 
have  taken  out  a  scire  facias  against  the  morgtgagee,  the  terre> 
tenant. 

The  Court  therefore  give  the  direction  to  the  jury  as  prayed  by 
the  plaintiff. 

The  defendant  excepted,  and  the  verdict  and  judgment  being  for 
the  plaintifT,  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Tilghman,  Nicholson,  and  Gantt^ 
JJ. 
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Key  and  Skaaff^  for  the  appellant,  stated,  that  the  question  for  the 
decision  of  the  Court  was,  whether  or  not  a  writ  of  scire  facias 
OQght  to  have  issued  against  the  terre-tenants  claiming  under 
the  mortgage,  where  there  was  an  alienation  of  the  land  pending 
the  scire  facias  on  the  judgment?  They  contended,  that  a  writ  of 
scire  facias  was  not  necessary,  and  referred  to  2  JBoc.  Ab.  tit  Execu- 
<ia»,  (I,)  731 5  4  Com.  Dig.  tit.  Execution^  (D  1,)  133;  10  Vin.  Ah.  tit. 
ExecuUm^  563 ;  Co.  Litt.  290  b. 

Harper,  for  the  appellee,  cited  6  Bac.  Ah.  tit  Scire  Facias j  (C  5,) 
114;  !'«%'«  Case,  2  Salk.o9S'y  5  Com.  Dig.  tit  Pleader,  (3L.  14),  783; 
Adams  and  Terre-tenants  of  Savage,  2  Salk.  601 ;  The  Earl  of  Fern- 
hrokeh  Case,  Carth.  Ill ;  Arnott  &  Copper  vs.  NichoUs,  IE.  dt  J.  4:71. 

He  also  objected  that  the  sheriff's  returns  on  the  fieri  facias  and 
venditioni  exponas,  and  the  sheriff''s  deed,  with  the  evidence  offered, 
were  not  sufficient  to  vest  the  legal  title  to  the  lands  in  the  pur- 
chaser; but  this  objection  was  afterwards  withdrawn,  because  it  had 
not  been  made  in  the  Court  below. 

The  Court  of  Appeals  reversed  the  judgment  of  the  General 
Court. 
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A  parol  contract  between  a  father-in-law,  and  son-in-law,  that  the  father-in- 
law  would  give  a.  rea)  estate  to  his  grand-son,  in  consideration  of  the 
son-in-law  paying  one-half  of  the  value  of  the  land — Not  enforced, 
though  possession  was  held  by  the  son-in-law,  and  a  part  of  the  pur- 
chase money  paid,  (a) 

Appeal  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
bill  of  complaint.  By  the  bill,  answer,  and  testimony  taken  in  the 
caase,  it  appears  that  a  certain  William  Dail,  having  a  daughter 
married  to  Wingate,  the  complainant,  entered  nnto  a  verbal  agree- 
ment with  him  to  sell  to  him  two  parcels  of  laud,  on  which  Wingate 
then  resided,  for  £150,  being  one-half  the  value  of  the  land ;  the 
other  half  he  intended  to  give  to  Wingate's  wife ;  and  that  Dail 
often  declared  that  the  land  was  to  be  deeded  to  Wingate's  son. 
That  Wingate  paid  £40  in  part  of  the  purchase  money,  and  con- 
tinued in  possession,  and  paid  the  taxes  on  the  land,  which  were 
charged  to  him  by  the  direction  of  Dail,  and  with  the  approbation 
of  Wingate.  That  Dail  made  an  entry  in  his  book  of  accounts, 
crediting  Wingate  on  the  25th  of  August,  1798,  "  By  cash  received 

(a)  Approved  in  MundorffYB.  KUboum^  4  Md.  462;  Stoddert  vs.  Bowie^  5 
Md.  38;  BUlingslea  vs.  Ward,  33  Md.  52;  Small  vs.  Owings,  1  Md.  Oh.  870,  as 
to  the  Acts  of  part  performance  which  will  suffice  to  take  a  case  out  of  the 
Statute  of  Frauds.  See  also  Simmons  vs.  Hill^  4  H.  &  McH.  165;  Waters  vs. 
Howard,  8  GHl,  262;  Semmes  vs.  Worthingto^i,  38  Md.  298. 
5  2  H.  &  J. 
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for  a  contract  for  the  plantation  where  he  now  lives/'  &c.  £40.  That 
Dail  afterwards  had  a  son  born,  named  Joseph,  (the  appellee,)  au<l 
in  order  to  make  provision  for  his  son,  declared  his  intention  of  tak- 
ing the  land  from  Wingate,  and  giving  it  to  his  son,  and  in  Ilea 
thereof  to  give  Wingate  personal  property;  which  intention  was 
made  known  to  Wingate,  who  was  not  altogether  satisfied  with  the 
arrangement.  That  Dail  oflFered  to  return  the  £40  to  Wingate, 
which  the  latter  did  not  refuse  to  take,  but  said  he  had  lio  occasion 
for  it,  and  Dail  said  he  would  keep  it  for  him  until  he  should  call  for 
it.  Dail  afterwards,  by  his  will,  devised  the  land  to  his  sop,  (the 
appellee,)  and  bequeathed  sundry  slaves  to  Wingate's  wife. 

Hanson',  C.  (2d  July,  1804.)  It  appears,  that  to  prevent  the  set- 
ting up  of  contracts,  like  the  one  stated  in  the  bill,  was  the  object  of 
the  Statute  of  Frauds  and  Perjuries ;  and  this  Court  never  did,  and 
never  ought,  by  its  decision,  to  defeat  the  salutary  intent  of  the  Act- 
It  has,  indeed,  under  some  circumstances,  enforced  the  perform- 
ance of  pait)l  contracts,  but  never  in  a  case  like  the  present,  where 
it  remains  uncertain  whether  or  not  there  was  any  contract,  and  even 
if  there  was  a  contract,  it  does  not  appear  clearly  what  was  the 
engagement  on  the  complainant.  Decreed,  that  the  bill  be  dis- 
missed, but  without  costs. 
From  which  decree  the  complainant  appealed  to  this  Court. 

^^  *  The  cause  was  argued  before  Chase,  Ch.  J.  Tilghman,. 

•  •       Nicholson,  and  Gantt,  J  J. 

J.  Bayly  J  for  the  appellant,  to  shew  that  such  a  contract  ought  to 
be  enforced,  cited  1  JEq.  Ah.  21 ;  1  Vem.  363 ;  2  Vem.  455,  2d  pL;  1 
Eq.  Ah.  32,  42,  44;  1  Atk.  12,  15;  1  Ves.  83,  221,  297,  441;  2  VeHj  299; 
3  Atk.  4. 

Shaafy  contraj  contended,  that  Chancery  would  not  enforce  a  con- 
tract which  the  party  who  applied  to  have  it  enforced  had  shown  an 
unwillingness  to  coAply  with  on  his  part.  That  a  contract,  if  in 
writing,  would  not  be  enforced  if  there  was  proof  that  it  had  been 
rescinded  by  parol.    1  Foiibl.  392,  [noie  e.) 

The  Court  of  Appeals  affirmed  the  decree  of  the  Court  of  Chan- 
cery. 


Clarke  vs.  Mageudkr,  et  al. 

Unless  the  contrary  is  proved,  it  is  presumptive  evidence  that  a  clerk,  who 
is  dead,  and  who  made  certain  entries  on  the  books  of  his  employ er« 
delivered  the  goods,  as  charged,  (a) 


(a)  The  rule  is  well  settled  that  entries  made  by  a  clerk  in  the  regular 
course  of  business,  he  having  no  interest  at  the  time  in  stating  an  untmth 
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T!ie  defendant  may  set-off,  against  the  plaintiff ^s  demand,  a  note  of  the 
plaintiff's  accrued  subsequent  to  the  commencement  of  the  action,  (a) 

Appeal  from  the  General  Court.  This  was  an  action  of  assump- 
sit, brought  by  the  appellee,  (the  plaintiffs  in  the  Court  below,)  for 
goods  sold  and  delivered,  &c.  The  writ  issued  on  the  9th  of  March,* 
1799,  and  at  May  Term,  1802,  the  action  was  entered  for  the  use  of 
Samuel  Johnson,  and  others.  The  defendant,  at  October  Term,  1799, 
pleaded  non-assumpsitj  and  issue  was  then  joined.  He  afterwards, 
at  October  Term,  1801,  filed  an  account  in  bar,  and  gave  notice  of  a 
set-off. 

1.  The  plaintiff,  at  the  trial  at  October  Term,  1804,  produced  the 
original  partnership  day-books  in  Court,  and  a  witness  to  prove  the 
hand-writing  of  the  clerk  who  made  the  entries  in  the  books,  the 
derk  being  dead.    This  was  res'isted  by  the  defendant's  counsel. 

Chase,  Ch.  J.  The  Court  have  no  doubt  upon  the  subject.  It  is 
to  be  presumed,  the  entries  being  made  in  the  hand-writing  of  the 
clerk,  that  he  delivered  the  goods  as  charged.  The  defendant  may 
prove  the  contrary,  and  if  he  does  not,  it  is  presumption,  on  the  part 
of  the  plaintiffs,  that  the  clerk  who  made  the  entries  on  the  books 
delivered  the  goods. 

2.  The  plaintiffs  then  read  in  evidence  the  original  writ  which 
issued  in  this  case  on  the  9th  of  March,  1799,  (there  being  no  en- 
dorsement at  that  time  for  the  use  of  Samuel  Johnson,  and  others,) 
and  that  it  was  served  on  the  19th  *  of  April,  1799,  with  a  ^^ 
copy  of  the  declaration  and  account;  and  gave  in  evidence,  '^ 
that  at  October  Term,  1799,  the  plea  of  nonrossumpftit  was  put  in,  and 
issue  joined  in  the  cause.  They  further  gave  in  evidence,  that  the 
defendant  was  indebted  to  them  on  the  13th  of  August,  1798,  for 
goods,  wares  and  merchandises,  to  him  sold  and  delivered  before 
that  time,  in  the  sum  of  £381  10  3^  current  money.  The  defendant 
then  ofl'ered  evidence  to  prove,  that  on  the  24th  of  August,  1798, 

are  admissible  in  evidence  after  the  clerk's  death.  Romer  vs.  Jaecksh^  89 
Md.  589;  Reynolds  vs.  Manning^  15  Md.  510;  King  vs.  Maddux^  7  H.  &  J. 
467.  But  entries  made  in  the  course  of  business  by  a  deceased  {)artner  are 
not  admissible  in  evidence  in  a  suit  by  the  surviving  partner  against  a 
debtor  of  the  firm.  And  this  rule  is  not  altered  by  the  Act  of  1864,  c.  109. 
Uomer  vs.  Jaecksh,  supra, 

ia)  In  Foley  vs.  Mason ^  6  Md.  51,  the  Court  said  that,  since  the  case  of 
Clarke  vs.  Magruder^  it  has  been  regarded  as  the  settled  law  of  this  State 
that  a  note  drawn  by  the  creditor  may  be  set  off,  or  pleaded  in  discount  by 
his  debtor,  although  the  latter  may  have  obtained  possession  of  the  note,  at 
a  discount,  and  with  a  view  to  the  set-off,  after  he  became  indebted  to  his 
creditor.  See  Annan  vs.  Hovck,  4  Gill,  330.  But  in  attachments,  the  right 
of  set-off  as  against  the  attaching  creditor  does  not  extend  to  any  matter 
originating  by  the  action  of  the  garnishee  subsequent  to  the  garnishment. 
Bank  vs.  Bank,  31  Md.  404. 
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he  paid  the  plaintiffs  the  sum  of  £98  12  6  current  money,  part  of 
the  debt  due  to  them ;  and  that,  by  his  counsel,  he  ^ave  notice  of  a 
set-off  at  October  Term,  1801,  of  the  following  note,  with  the  ea- 
dorsement  thereon : 

«  Baltimore,  October  29, 1799. 
'    For  Dollars  1,270  92.    Six  months  after  date  we  promise  to  pay 
to  Mr.  P.  D.  Goverts,  or  order,  one  thousand  two  hundred  seventy 
dollars  and  ninety-two  cents,  for  value  received. 

Wm.  B.  Magrudee  &  Co." 

Which  note  was  thus  endorsed:  "I  hereby  ^ssign  and  make 
over  all  my  right,  title,  claim  and  interest,  of  the  within  note,  to 
Bailey  E.  Clark,  for  value  received,  he  clearing  me  of  my  indorse- 
ment and  all  possible  consequences.  Peter  D.  Goverts." 

And  the  defendant  proved  the  signature  to  the  note,  "  Wm.  B. 
Magruder  &  Co."  to  be  the  signature  and  proper  hand-writing  of  the 
plaintiffs,  and  the  hand-writing  and  signature  of  Peter  D.  Goverts, 
to  whom  the  note  was  made  payable.  He  also  gave  in  evidence,  that 
the  entry  on  the  docket  of  the  plaintiff's  cause  of  action  for  the  use 
of  Samuel  Johnson,  and  others,  was  made  at  May  Term,  1802,  and 
not  before.  The  plaintiffs  then  produced  and  read  in  evidence,  by 
and  with  the  consent  of  the  defendant  and  his  counsel,  the  certifi- 
cate of  Peter  D.  Goverts,  to  prove  that  the  defendant,  on  the  16th 
of  May,  1800,  and  not  before,  purchased  the  note  from  him  for  the 
sum  of  $225.  "  Baltimore,  September  12, 1803.  I,  the  subscriber, 
hereby  certify  to  have  sold  to  Mr.  Baley  B.  Clarke,  on  the  16th  of 
May,  1800,  Messrs.  Wm.  B.  Magruder  &  Co's  note  of  hand,  drawn  in 
my  favor,  and  amounting  to  dollars  1,270  92  cents,  dated  October  the 
29th,  1799,  six  months  after  date,  for  the  sum  of  $225,  in  considerar 
tion  of  he  the  said  Clarke  not  holding  me  responsible  for  my  indorse- 
ment. Peter  D.  Goverts." 

*  The  plaintiff's  then  prayed  the  opinion  of  the  Court,  and 
•^  their  direction  to  the  jury,  that  the  defendant  could  not 
avail  himself  in  law  of  the  note  so  made  and  endorsed  to  him  afi  a 
set-off  in  bar  to  the  residue  of  their  claim. 

Key^  and  1\  Buchanan^  for  the  plaintiffs,  cited  Evams  vs.  Brasser, 
3  T.  E.  186;  Act  of  Assembly,  1785,  ch.  46;  1  Esp.  239;  Bull.  X.  R 
180;  Statutes,  2  Geo.  II,  ch.  22,  s.  13,  and  8  Geo.  II,  ch.  24,  s.  4,  5; 
3  Went.  Plead.  159  to  172;  Imp.  C.  B.  204,  254,  294;  Morg.  Vad.  350; 
Marsh  et  al.  vs.  Chambers.  2  Stra.  1234. 

Masorij  for  the  defendant,  cited  Gassaway  vs.  Dorsey^  4  H.  ik  McH. 
405 ;  Wolgamot  vs.  Bruiver^  4:  H.  dt  McH.  89 ;  Baskerville  vs.  Broicn^ 
2  Burr.  1229;  1  Esp.  240;  the  Act  of  Assem.  1785,  ch.  46,  s.  7; 
Barnes^  NoteSj  450 ;  BuU.  K  F.  181 ;  Collins  vs.  Collins^  2  Burr.  820. 

Chase,  Ch.  J.  (Done  and  SPRiaa,  JJ.  concurred.)  The  Court 
are  of  opinion,  that  the  defendant  is  not  entitled  to  the  set-off 
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claimed,  as  his  right  to  the  plaintiffs^  note  accrued  subsequent  to  the 
commencement  of  this  action.  If  this  set-off  was  allowed,  great 
mischief  would  result  from  it.  It  would  burthen  the  plaintiff  with 
tfae  costs  of  suit,  although  at  the  time  he  instituted  his  suit  he  had 
a  good  cause  of  action,  apd  against  which,  at  the  time,  there  was 
no  defence,  and  it  would  encourage  and  sanction  a  practice  which 
oaght  not  to  receive  any  countenance  or  favor  from  this  Court — the 
practice  of  buying  up  claims  against  a  plaintiff,  which,  instead  of 
promoting,  would  be  a  perversion  of  justice. 

The  Act  of  Assembly,  in  the  opinion  of  the  Court,  makes  no  change 
in  the  law  as  to  the  time  the  cause  of  action  accrues.  It  enumerates 
the  cases  in  which  the  set-off  may  be  claimed,  and  allows  the  defend- 
ant to  plead  it,  or  give  it  in  evidence  on  the  general  issue,  on  filing 
his  cause  of  action,  and  giving  notice  that  he  claims  to  set  it  off' 
ag:ainst  the  plaintiff's  suit. 

Certainly  the  Act  of  Assembly  ought  to  be  liberally  construed  so 
as  to  prevent  circuity  of  action  and  to  do  justice  between  the 
parties  in  the  adjustment  of  their  mutual  debts,  subsisting  at  the 
tune  the  action  was  brought;  but  there  would  be  no  liberality  or 
justice  in  construing  it  so^  •  as  to  sanction  and  legalize  the  ^^ 
practice  of  buying  up  clainas  to  harass  the  plaintiff,  and  bur-  ^^ 
then  him  with  costs,  without  any  fault  in  him. 

The  Chief  Judge  observed,  that  the  defendant  can  avail  himself  of 
nothing  done  during  the  pendency  of  the  action,  unless  it  has  the 
concurrent  act  of  the  plaintiff.  The  debt  must  be  a  subsisting  debt 
at  the  time  the  suit  is  brought.  If  the  defendant  pays  the  debt,  or 
has  a  release,  he  must  plead  it  ^after  the  last  continuance.  If  'dfetne 
wle  marries  pending  the  suit,  it  must  be  pleaded  puis  darrein  con- 
tinuance. 

In  the  case  of  ^Yolgamot  vs.  Bruner,  there  were  three  pleas,  viz. 
Nothing  in  arrear,  payment,  and  set-off.  There  was  a  demurrer  to 
the  last  plea,  and  an  exception  to  the  other  pleas.  The  exception 
was  defective ;  and  the  only  question  was  upon  the  plea  of  set-off, 
as  the  party  could  not  take  advantage  of  the  exception,  it  being 
defective,  Barnes^  Notes  was  the  only  case  referred  to  on  the  set-off. 
The  case  of  Sapsford  vs.  Fletcher^  4  2\  R.  511,  is  certainly  good  law ; 
it  was  there  considered,  that  payment  to  the  landlord  by  the  sub- 
tenant, is  |)ayment  to  the  tenant.  All  the  authorities,  both  before 
and  since  the  Revolution,  concur  in  establishing  that  a  plea  of  set-off 
is  not  a  good  plea  to  an  avow  in  replevin.  The  defendant  excepted. 
Verdict  and  judgment  for  the  plaintiff',  and  the  defendant  appealed 
to  thus  Court. 

The  cause  was  argued  before  Tilghman,  ITicholson,  and 
Gantt,  JJ. 

Hhaaff^  Johnson^  (Attorney-General,)  and  Van  Rorn^  for  the  appel- 
lant, referred  to  the  statutes  of  2  Geo.  11,  ch.  22,  a.  11 ;   8  Geo.  II, 


70     SAUNDEES  ET  ux.  vs.  SIMPSON  et  ux.— 2  H.  &  J. 

ch.  24,  s.  4,  5;  and  the  Act  of  1785,  ch.  46,  s.  7;  Collins  vs.  Collins^  2 
Burr.  824;  Stat.  8  &  9  Wm.  Ill,  ch.  11;  Evans  vs.  Prosser,  3  T. 
jR.  186. 

Key  and  T.  Buchanan^  for  the  appellees,  cited  Baskville  .vs.  Brown^ 
2  W.  ^tt:.  Hep.  293;  2  J5wm  1229;  8.  C.  3  ^for/jr.  r.  M.  191,  350;  2 
ITarr.  EnU  468;  3  Went  160,  i&c;  1  JSJ«p.  238, 239 ;  Xc  ^JBrei  vs.  Popi^ 
ton,  4  J^o^f,  507;  /Stone  vs.  Rafter j  1  H.  A  J.  365;  Reynolds  vs.  Bccr- 
Ziw^,  3  T.  jK.  188. 

The  Court  of  Appeals  reversed  the  judgment  of  the  General  Court. 


81  *  Saunders  et  ux.  vs.  Simpson  ei  ux. 

A  specific  performance  of  a  bond  for  the  conveyiDg  of  lands,  executed  in 
1777  by  a  father,  in  favor  of  his  daughter,  decreed,  on  a  bill  filed  in 
1797,  although  strongly  contested  on  the  ground  that  the  bond  was 
never  executed,  or  if  executed,  that  it  was  obtained  by  fraud. 

An  equitable  title  in  the  defendant  to  lands,  will  not  prevent  a  recovery 
against  him  in  an  action  of  ejectment  brought  by  a  person  having  the 
legal  title,  (note.)  (a) 

a 

Appeal  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
bill  of  complaint.  The  bill  filed  by  the  present  appellants,  on  the 
15th  of  November,  1797,  was  for  a  specific  performance  of  the  follow- 
ing agreement,  executed  on  the  28th  of  December,  1777,  by  William 
Andrew,  deceased,  viz.  "Baltimore  County,  to  wit :  This  agreement 
witnesseth,  that  whereas  I,  William  Andrew,  of  the  said  county,  did 
engage  and  promise  to  give  unto  my  daughter,  Elizabeth  Saunders, 
on  or  before  her  marriage  with  Mr.  Eobert  Saunders,  eight  or  nine 
hundred  acres  of  land;  and  three  or  four  negroes,  which  land  hath 
since  been  recovered  of  me,  so  that  I  cannot  give  her  that  land  I 
promised;  and  I,  the  said  William  Andrew,  have  now  settled  the 
said  Eobert,  and  Elizabeth  his  wife,  on  my  Bush  Biver  plantation, 
called  Jones'  Inheritance,  containing  three  hundred  and  ninety-«ix 
acres,  more  or  less,  and  also  a  tract  called  Smith's  Discovery  thereto 
adjoining,  containing  seventy-seven  acres,  more  or  less,  and  do  hereby 
now  assign  William  Eobinson's  bond  for  the  conveying  of  said  last 
mentioned  tract,  unto  my  said  daughter  Elizabeth,  her  heirs  and 
assigns,  and  all  the  estate  I  can  or  may  claim  thereon  and  thereby, 
which  lands  I  mean  to  give  her  in  lieu  of  the  lands  so  promised  to 
her  a^  aforesaid,  which  the  said  Eobert  and  Elizabeth  do  now  agree 
to  take.  And  the  said  Eobert  hath  lent  and  advanced  me  at  several 
times  divers  sums  of  money — Now  I,  the  said  William  Andrew,  as 
well  to  perform  my  said  promise  as  aforesaid  made,  as  for  the  money 
advanced  as  aforesaid,  and  for  divers  other  good  causes  moving  me 
towards  my  said  daughter  Elizabeth,  do  now  agree  and  promise 


(a)  See  Matthews  vs.  Ward,  10  G.  &  J.  443. 
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neFer  to  remove  my  said  daughter,  nor  her  husband,  from  the  said 
lands,  but  they,  and  each  of  them,  shall  and  may  have  and  hold  the 
said  lands  under  this  agreement,  from  the  date  hereof;  and  I  do 
promise  for  me,  and  my  heirs,  to  give,  convey,  and  perfect  her  title 
and  right  to  the  said  lands,  I  mean  to  m^^  said  daughter,  her  heirs 
and  assigns,  either  by  my  last  will,  or  by  deed  duly  executed,  at  the 
end  of  a  lease  which  I  heretofore  gave  them,  so  that  my  said 
daughter  may  peaceably  possess  and  enjoy  said  lands,  and  her  heirs, 
fi)r  ever.  In  witness  *  whereof  I  have  hereto  set  my  hand  ^ 
and  seal  this  28th  day  of  December,  1777.  ^-^ 

Wm.  Andrew,  [l.  s.] 
Sealed  and  delivered  in  presence  of 
Abraham  Andrew j  AveriUa  Andrew^  PrisciUa  Colvin.^^ 
The  bill  stated,  that  Abraham  Andrew,  one  of  the  subscribing 
witnesses  to  the  agreement,  was  the  eldest  son  and  heir  at  law  oi 
William  Andrew,  and  that  AveriUa  Andrew  and  Priscilla  Golviu, 
^ere  two  of  his  daughters.  That  William  Andrew  died  on  or  about 
the  1st  of  February,  1783,  having  first  duly  made  and  executed  his 
last  will  and  testament,  by  which,  after  devising  a  few  inconsider- 
able legacies  to  his  children  by  his  first  wife,  (one  of  whom  was 
Elizabeth,  one  of  the  complainants,)  he  devised  all  the  rest  and 
residue  of  his  estate  to  the  daughter  by  his  second  wife,  by  the  name 
of  Elizabeth  Durban  William  Andrew,  which  second  wife  had  been 
the  house-keeper  for  William  Andrew,  and  by  him  kept  after  he 
separated  from,  and  during  the  life  of  his  first  wife,  and  whom  he 
intermarried  with  after  the  death  of  his  first  wife,  having  had  issue 
one  daughter,  Elizabeth  Dnrbin  William  Andrew,  who  hath  since 
intennarried  with  John  Simpson.  That  Simpson,  and  wife,  claiming 
the  premises  by  virtue  of  the  will,  brought  an  ejectment  in  the 
General  Court  against  the  complainant,  Saunders,  and  recovered 
judgment  for  the  possession  of  the  same,  .notwithstanding  they 
knew  he  claimed  the  same  under  the  above  mentioned  agreement. 
That  the  complainant  not  having  any  other  except  an  equitable 
interest  in  the  lands,  was  unable  to  defend  the  possession  thereof  at 
law,  and  was  obliged  to  sufier  a  judgment  to  be  entered  .^ 
against  him  and  seek  his  remedy  in  this  Court  (a)  *That  ^*' 

(a)  In  the  trial  of  the  ejectment  referred  to,  brought  by  Simpson  et  ux.  Lessee 
T8.  Saunders^  in  the  (General  Court  at  October  Term,  1796,  for  Smithes  Dis- 
covery and  Jones'  Inheritance,  the  plaintiff  proved,  that  William  Andrew 
being  seized  in  fee  simple  of  Jones'  Inheritance,  devised  the  same  to  the 
wife  of  Simpson,  one  of  the  lessors  of  the  plaintiff.  The  defendant  then 
produced  the  agreement,  or  instrument  of  writing,  purporting  to  have  been 
executed  by  Andrew,  as  set  forth  in  the  context,  and  prayed  the  Court  to 
direct  the  jury,  that  if  they  should  be  of  opinion,  from  evidence  which 
might  be  offered,  that  the  said  instrument  of  writing  was  duly  executed, 
then  the  effect  of  the  instrument  was  sufficient  to  entitle  the  defendant  to 
their  verdict  for  the  tract  of  land  called  Jones'  Inheritance.  But  the  de- 
fendant did  not  offer  any  evidence  to  prove  the  execution  of  the  said  writing. 
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Abraham  Andrew,  and  Averilla  Andrew,  two  of  tbe  witnesses  to  the 
agreement,  are  since  dead,  and  the  complainants  were  in  danger  of 
losing  their  proof  to  the  execution  of  the  said  instrument  of  writing. 
Prayer,  for  mbpceiiay  &c.  and  that  Simpson  and  wife  might  be  com- 
pelled to  convey  the  premises  in  fee  unto  Elizabeth,  one  of  the 
complainants,  and  that  testimony  might  be  taken  and  recorded  in 
order  to  the  i)erpetnating  thereof,  &c.  Also  prayer  for  an  injunction 
against  proceedings  at  law  on  the  judgment  in  ejectment.  Subpama 
and  injunction  issued  accordingly;  and  a  commission  issued  de  bene 
esse  for  taking  testimony. 

The  answers  of  the  defendants  stated,  that  Saunders  held  the  lands 
mentioned  in  the  bill,  during  the  life-time  of  Andrew,  as  a  tenant, 
and  that  the  same  were  never  sold,  or  contracted  to  be  sold  by  him 
to  the  complainants  or  either  of  them,  and  that  the  writing,  or  bond 
of  conveyance,  in  the  bill  mentioned,  was  never  executed  by  Andrew, 
but  is  a  forgery.  That  Andrew  devised  the  land  to  the  defendant, 
Elizabeth. 

Much  testimony  was  taken  under  the  several  commissions  which 
issued  for  that  purpose,  and  the  several  exhibits  proved. 

Exhibit  E— Is  a  letter  dat^  Middle  River  Neck,  October  20,  1773, 
from  William  Andrew  to  Robert  Saunders,  then  of  Queen  Anne's 
County,  viz.  "Daughter  Betsey  has  been  talking  to  me  about  living 
over  here,  as  she  wants  to  come  back,  and  if  you  will  come  over  again, 
you  may  go  to  Bush  River  plantation,  on  halves,  for  seven  years,  and 
then  the  place  shall  be  hers  instead  of  the  land  Bond  has  recovered 
against  me." 

Exhibit  R — Is  a  letter  from  William  Andrew  to  Robert  Saunders, 
without  date,  but  is  an  answer  to  one  from  the  latter  to  the  former 
dated  the  8th  of  December,  1781.  •  "As  to  what  you  nien- 
^^  tione4  by  W.  Chambers  concerning  the  company's  land,  if  it 
runs  as  you  say  («),  you  had  better  buy  it,  as  I  have  no  money  to  spare 
at  this  time.  I  think  you  may  afford  to  buy  that  bit;  and  if  you  will, 
I  will  be  up  and  be  your  security." 

Exhibit  X— -Is  a  bond  dated  the  18th  of  July,  1800,  executed  by 
John  Simpson  to  John  Colvin,  and  conditioned  for  the  conveyance  to 

—  .-■■■  *■  ■  ■  ■■  ■■■»  ■■■■-  ■■  ■■■  ■■■■■■■  ■  ^^^^l■■■l^■^^ 

GoLDSBOROUGH,  Ch.  J.  (Chase,  J.  absent,  Duvall,  J.  concurred.)  The 
Court  are  of  opinion,  that  the  instrument  of  writing  produced,  even  though 
the  same  should  have  been  duly  executed,  is  not  of  effect  to  bar  the  plain- 
tiff's  recovery  of  the  land  mentioned.  Verdict,  guilty  as  to  Jones*  Inherit- 
ance, and  not  guilty  as  to  Smith's  Discovery.  Judgment  on  the  verdict; 
from  which  the  defendant  appealed  to  the  Ck>urt  of  Appeals,  where  the 
judgment  was  affirmed  at  November  Term,  1797. 

Key  and  Wmcheater^  for  the  plaintiff  and  appellee. 

Martin^  (Attorney-General,)  and  HoUingHworth^  for  the  defendant  and 
appellant. 

(a)  By  a  plot  made  of  the  lands,  it  appears  that  this  tract  run  nearly 
through  the  middle  of  Jones '  Inheritance. 
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Colvin  of  75  acres  of  land  out  of  eJones'  Inheritance  and  Smith's  Dis- 
covery, if  ever  they  should  be  recovered  into  the  possession  of  Simp- 
son. 

Exhibit  Z — Ja  a  letter  from  Simpson  to  Colvin,  without  date,  and  is 
as  follows :  "I  have  received  two  letters  from  you,  the  first  I  did  not 
uoderstand,  but  the  second  explained  your  meaning  fully,  which  is, 
you  will  have  money  from  me  at  any  rate.    First  you  siiy,  the  bond 
is  not  valid,  now  you  threaten  me  with  the  sale  of  it.    You  tell  me 
Hammond  and  I  are  in  collusion.    I  tell  you  it  is  more  probable  that 
he  and  you  are  in  collusion.    Was  not  every  thing  that  was  done  about 
that  business  at  the  particular  request  of  you  and  your  mother?  And 
pray  how  is  my  interests  connected  with  Hammond's!  Exactly  in  the 
same  way  that  I  am  connected  with  you,  and  every  other  person  who 
has  ever  done  any  thing  for  me  in  Maryland,  by  paying  an  extrava- 
gant price  for  it  all,  or  obligating  myself  so  to  do.     You  ask,  if  I 
expect  to  keep  the  bond  until  it  becomes  due,  that  I  deceive  myself.    In 
one  thing  I  am  sure  I  am  not  deceived,  that  I  shall  not  pay  it  twice, 
and  I  do  not  conceive  it  will  be  more  expensive  to  pay  it  to  another 
than  to  you.    But  you  seem  to  think  I  must  pay  it  to  you,  whether  I 
will  or  not — ^In  this  let  me  tell  you,  you  deceive  youself,  and  grossly 
too.    You  seem  to  think  I  cannot  do  without  your  mother's  testi- 
mony, and  that  it  is  of  essential  importance  to  me.    In  this  you  are 
wrong.    You  never  knew  for  what  purpose  I  wanted  her  testimony, 
nor  does  she  understand  it  herself,  neither  would  I  have  told  any  of 
you,  but  it  seems  necessary  to  inform  you  to  prevent  you  running 
yourselves  into  infamy,  and  such  difficulties,  that  it  will  be  impossible 
to  extricate  you  from.    The  real  intention  on  my  part  was  to  make 
her  testimony  good  for  nothing,  which  is  done,  she  having  already 
sworn  on  lioth  sides  of  the  question.    Now  you  expose  my  bond  for 
sale,  the  thing  *  becomes  public.    It  must  and  will  be  consid-       ^ 
ered  as  a  bribe  for  which  she  has  perjured  herself.    To  pre-      ^^ 
vent  any  consequence  of  this  kind,  was  my  inducement  for  exacting  a 
promise  from  you  of  keeping  the  thing  an  inviolate  secret,  and  which 
you  promised  on  your  sacred  honor  to  perform.    It  was  a  measure  I 
disliked  in  ev^ery  step,  but  your  characters  and  interest  being  both  con- 
nected with  keeping  the  secret,  and  your  most  pointed  promises  so  to 
do,  I  thought  you  might  be  trusted  without  risk  to  yourselves;  but  it 
appears  as  if  avarice  wa«  superior  to  every  other  consideration  with 
you,  and  that  without  looking  forward  at  all.    Would  you  have  a 
Httle  patience,  the  business  is  in  such  train  that  it  cannot  be  long 
until  you  will  get  the  money  5  but  such  imprudence  on  your  part  may 
put  it  oflF  to  a  later  period.    How  do  you  suppose,  that  in  justice  to 
myself  I  can  pay  any  more  money,  when  there  is  any  uncertainty  that 
I  may  never  get  any  thing  in  return  for  it;  and  you  will  positively 
receive  more  clear  profit  on  the  final  issue  of  this  business  than  I 
shall.    This  suit  has  already  cost  me  upwards  of  $400,  and  will  yet 
cost  me  a  sum  I  cannot  calculate,  besides  a  great  loss  of  time.    What 
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jou  get,  you  get  clear,  and  that  without  trouble  or  expense.  Had 
joji  me  in  your  power  in  such  manner  that  you  could  force  money 
from  me  in  this  way,  would  it  not  amount  to  absolute  robbery  f  And 
do  I  deserve  it  at  your  hand  in  any  respect?  I  have  felt  myself 
under  obligations  to  your  mother  for  her  friendship,  but  if  she  is  privy 
to  this  business,  it  is  well  calculated  to  cancel  them  all.  I  shall  be  in 
Baltimore  in  two  or  three  weeks,  and  hope,  in  the  mean  time,  yon 
will  think  more  prudently  about  this  business,  otherways  you  must 
make  your  best  of  it,  and  I  shall  never  have  any  connexion  with 
either  of  you  again." 

Hanson,  0.  ( 14th  of  March,  1805. )  Without  acting  against  the  prin- 
ciples which  have  governed  the  Chancellor  in  several  former  decisions 
which  have  been  affirmed  on  appeal,  he  cannot  grant  that  which  is 
prayed  by  the  bill.  It  appears  to  him  indeed,  that  no  bill  filed  in  this 
Court  praying  a  decree  to  compel  a  conveyance  of  land  on  an  alleged 
<x)ntract,  has  been  more  weakly  supported  by  the  admissions  and  proofs 
in  the  cause.  But  it  would  be  irksome  to  the  Chancellor,  and  he  con- 
•ceives  it  altogether  unnecessary  for  him  to  give  his  opinion  at  large, 
^^  and  to  *  remark  particularly  on  the  testimony.  Decreed,  that 
^^  the  bill  be  dismissed,  and  the  injunction  heretofore  issued  be 
dissolved. 

From  this  decree  the  complainants  appealed  to  this  Court,  and  the 
case  was  argued  before  Chase,  Ch.  J.  Tilghman,  Nicholson  and 
Gantt,  JJ.  by 

Martiuj  Ridgely^  Shaaff,  Johnson^  (Attorney -Greneral,)  and  BHcCj  for 
the  appellants  (a),  and  by 

Key  and  Harper^,  for  the  appellees. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  Court.  It  appears  to  the 
Court,  that  the  bond  dated  the  28th  of  December,  1777,  from  WiUiam 
Andrew  to  Eobert  Saunders,  and  wife,  for  the  specific  execution  of 
which  the  bill  was  filed,  has  been  well  and  sufficiently  proved.  The 
letter  written  by  Andrew  to  Saunders,  dated  the  20th  of  October, 
1773,  shows  the  foundation  on  which  the  bond  was  executed,  and 
exempts  it  from  suspicion  or  fraud,  or  illicit  contrivance.  The  bond 
may  be  considered  as  the  fulfilment  of  the  promise,  made  to  the 
daughter,  contained  in  that  letter,  and  is  strongly  corroborated  by 
the  exhibits  Z  and  B.  The  conflicting  interests  which  prevailed  in 
the  family  on  the  death  of  Andrew,  the  disputes  consequent  thereon, 
and  contrivances  formed  by  the  parties  to  get  as  ihuch  of  the  property 
us  could  be  obtained  in  the  general  scramble,  have  exhibited  a  scene 
of  iniquity  and  corruption  seldom  brought  to  the  view  of  a  Court  o( 
justice. 


(a)  They  cited  2  Stra.  1096;  1  Blk,  Rep,  365;  and  4  Burr.  2224,  to  show  that 
a  will  might  be  established,  though  the  three  subscribing  witnesses  thereto 
denied  their  hand- writing. 
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Tbe  conduct  of  Saunders,  although  highly  reprehensible,  in  the 
methods  adopted  and  pursued  by  him  to  get  a  confirmation  of  his 
wife's  right  to  the  lands  in  question,  or  to  secure  it  to  himself,  cannot 
defeat  or  diminish  the  wife's  equitable  right  and  interest  thus 
acquired  by  her  father's  letter,  confirmed  by  the  possession  given 
pursuant  thereto,  and  by  his  bond  to  Saunders. 

And  for  these  reasons  the  Court  do  reverse  the  decree  of  the  Chan- 
cellor, with  costs  to  the  appellants;  and  do  decree,  order  and  adjudge, 
that  Simpson  and  wife,  by  a  good  and  sufficient  conveyance  in  law, 
do  grant,  convey  and  make  over,  to  Elizabeth  Saunders,  and  her 
heirs,  for  ever,  the  •  lands  called  Smith's  Discovery  and  Jones'  ^ 
Inheritance;  and  that  Simpson  and  wife  be  perpetually  ^* 
enjoined  from  proceeding  at  law  on  the  judgment  in  ejectment 
obtained  by  them  against  Saunders  and  wife. 

Decree  reversed^  d-c. 


Cheney  vs.  Bikggold  et  al  Lessee. 

^Whether  or  not  20  years  excluBiye  and  unmixed  possession  of  a  tract  of 
land  by  cultivation  and  general  use,  without  an  actual  enclosure,  is  such 
a  possession  as  will  bar  a  recovery  in  ejectment?    Quer^, 

Whether  or  not  20  years  possession  of  a  part  of  a  tract  of  land  by  actual 
cultivation  and  enclosure,  with  an  exclusive  and  unmixed  enjoyment 
of  all  exterior  to  the  enclosure,  by  sparsim  cutting,  and  general  user, 
will  bar  a  recovery  in  ejectment  of  the  parts  not  enclosed?    Quere, 

Where  the  plaintiff  with  title,  having  possession  by  enclosure  and  cultiva- 
tion of  a  part  of  a  tract  of  land,  claiming  the  whole,  and  the  defendant, 
without  title,  having  possession  by  enclosure  of  a  part  of  the  same  tract, 
with  the  use  (by  cutting  timber,  &c.)  pf  the .  other  parts  not  enclosed, 
the  plaintiff  is  bound  by  the  Act  of  Limitations,  as  to  that  part  of  the 
land  which  is  in  the  possession  of  the  defendant  by  actual  enclosure  for 
more  than  20  years  next  preceding  the  bringing  his  ejectment,  but  not 
as  to  the  parts  used  by  the  defendant  exterior  to  the  enclosure,  (a) 

When  two  are  in  mixed  possession  of  the  same  land,  one  by  title,  and  the 
other  by  wrong,  the  law  considers  him,  having  the  title,  as  in  possession 
to  the  extent  of  his  right.  (&) 

The  Act  of  Limitations  did  not  attach  or  run  against  the  Lord  Proprietary 
on  any  possession  of  vacant  lands. 

Ebrob  to  the  Grcneral  Court.  The  defendant  in  error  brought  an 
action  of  ejectment  in  that  Court,  for  a  tract  of  land  called  The 
Number  of  Two,  situate  in  Washington  County,  within  the  reserve 
of  Conococheague  Manor,  and  containing  1970  acres  of  land.    The 

(a)  Affirmed  in  Hcsye  vs.  Swan,  5  Md.  246,  and  in  Armstrong  vs.  Risteau^  5 
Hd.  275.    See  Rev.  Code,  Art.  64,  sec.  20. 

(6)  Affirmed  in  Casey  vs.  Iidoes,  1  Gill,  500.  See  Hall  vs.  Oittings^  post, 
m.  p.  112;  Ridgely  vs.  Ogle,  4  H.  &  McH.  86;  Davidson  vs.  Beatty,  8  H.  & 
McH.  315,  nofe  (a.) 
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defendant,  (the  present  plaintiff  in  error,)  took  defence  on  warranty 
and  plots  were  made.  At  the  trial  at  May  Term,  1803,  the  defend- 
ant offered  in  evidence,  that  several  Manors  existed  in  Maryland 
prior  to  the  year  1730,  which  were  the  private  property  of  the  then 
Lord  Proprietary,  and  that  the  following  order  issued  from  the  Pro- 
prietary, on  the  28th  of  June,  1731,  to  lay  off  reserves  on  and  round 
his  Manors,  viz.  "Sir,  Whereas  his  Lordship,  the  right  honorable 
the  Lord  Proprietary  of  this  Province  of  Maryland,  hath  ordered  to 
make  a  resurvey  upon  all  his  Honors,  Manors  and  Lands,  and  to 
enlarge  the  same  on  both  shores  of  this  Province;  I  do  hereby,  in 
the  name  and  behalf  of  the  right  honorable  the  Lord  Proprietary, 
order  and  require,  that  you  forthwith  cause  a  reserve  to  be  entered 
for  his  Lordship  on  all  vacant  lands,  rough  or  cultivated,  and  on  all 
lands  that  are  or  may  become  escheat  or  forfeit  to  his  Lordship, 
adjoining  to  any  of  his  said  Honors,  Manors  or  Lands,  or  within  the 
distance  of  three  miles  from  them,  or  any  of  them ;  and  that  you 
likewise  acquaint  the  several  surveyors  within  this  Province  thereof, 
that  they  may  behave  themselves  accordingly.  Given  under  my 
hand  this  28th  day  of  June,  Anno  Domini  1731. 

Bend't  Leon'd  Calveet. 

To  Philemon  Lloyd,  Esquire,  Deputy  Secretary  of  Maryland. 

"In  pursuance  of  the  above  orHer,  a  reserve  is  hereby  made  for 
and  to  the  use  of  his  said  Lordship,  on  all  vacant  lands,  rough  or  culti- 
vated,  and  on  all  lands  that  are  •  or  may  become  escheatable, 
^^  or  any  ways  forfeit  to  his  Lordship,  adjoining  to  any  of  his 
Honors,  Manors  or  Lands,  or  within  the  distance  of  three  miles  from 
them,  or  any  of  them.  To  all  concerned."  The  defendant  then  read 
in  evidence,  the  certificate  of  Conococheague  Manor,  whereby  was 
resurveyed  on  the  25th  of  October,  1736,  by  order  of  Samuel  Ogle, 
Esquire,  Governor  of  Maryland,  for  the  use  of  the  Lord  Proprietary, 
his  Lordship's  Manor  of  land,  lying  in  Prince  George's  County,  called 
Conegocheig  Manor,  according  to  its  first  intended  bounds,  begin- 
ning, &c.  containing  10,594  acres  of  laud.  He  then  read  in  evi- 
dence the  warrant  which  issued  on  the  6th  of  June,  1752,  to  Charles 
Cheney,  for  50  acres,  he  having  paid  50«.  sterling,  caution  for  the 
same;  and  he  offered  to  prove,  that  in  pursuance  of  that  warrant,  a 
survey  was  made  for  Cheney  on  the  15th  of  November,  1752,  and  a 
certificate  thereof  returned  in  1762,  for  a  tract  of  land  called 
Cheney's  Delight,  containing  96  acres  of  land,  to  be  held  of  Cone- 
gocheigue  Manor;  and  that  the  certificate  of  survey  was  examined 
and  passed  on  the  30th  of  March,  1754,  and  the  comi)Osition  money 
was  paid  thereou  in  April,  1762.  He  also  oflfered  to  prove,  that 
Cheney  immediately  after  the  survey,  entered  on  the  land,  claiming 
the  whole  as  his  right  and  property,  and  died  in  possession  thereof 
in  1780;  and  that  the  certificate  of  survey,  and  the  land  therein 
included,  called  Cheney's  Delight,  are  truly  located  by  the  defendant 
on  the  plots  in  this  cause.    And  that  Cheney  built  on,  improved  and 
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coitivated  part,  and  cut  and  used  the  wood  growing  thereon,  claim- 
ing the  whole  until  his  death,  as  his  right  and  property ;  and  that 
the  defendant,  on  the  death  of  Cheney,  his  father,  entered  on  the 
said  land,  claiming  the  whole  as  his  property,  according  to  the  loca- 
tion and  certificate  aforesaid.  And  that  Cheney,  the  ancestor,  and 
the  defendant,  planted  orchards,  and  held  by  actual  enclosure  and 
cultivation  for  more  than  twenty-seven  years  next  preceding  the 
bringing  of  this  ejectment,  all  that  part  of  Cheney's  Delight  which 
is  contained  within  the  lines  shaded  blue,  as  located  and  described 
on  the  plots,  claiming  the  enclosed  land,  and  the  whole  of  the  tract, 
as  their  own  proper  estate  and  right;  and  that  all  the  land,  ss 
located  within  Cheney's  Delight,  exterior  to  the  enclosures  shaded 
bine,  has  been  claimed  and  used  by  Cheney,  and  those  claiming 
under  him,  as  part  of  Cheney's  *  Delight,  exterior  to  the  en- 
closures  shaded  blue,  has  been  claimed  and  used  by  Cheney,  ^^ 
and  those  claiming  under  him,  as  part  of  Cheney's  Delight,  ever 
since  the  year  1762,  by  cutting  wood  and  rail,  and  other  timber 
thereon,  for  the  use  and  purpases  of  their  dwelling  and  farm,  on  said 
land,*  and  that  no  other  person  whatever  has  at  any  time  used, 
enjoyed,  or  cut  any  of  the  wood  or  timber  on  the  land,  except  Cheney, 
and  that  no  person  has  claimed  the  same,  or  any  part  thereof,  except 
that  a  claim  has  been  set  up  by  the  lessors  of  the  plaintiff,  and  those 
under  whom  they  claim.  That  Cheney's  Delight  is  included  within 
the  lines  of  a  tract  of  land  called  The  Number  of  Two.  The  plaintiff 
then  showed  in  evidence,  that  on  the  certificate  of  survey  of  Cheney's 
Delight,  no  patent  ever  issued  and  that  the  reason  why  a  patent  was 
refused  upon  that  certificate,  is  indorsed  thereon  in  the  words  follow- 
ing, viz.  "No  patent  to  issue  on  this  certificate,  by  order  of  his 
Excellency,  being  within  the  reserve  of  Conegocheigue. 

Test.  W.  Stewabt,  Clk." 

He  then  offered  in  evidence  a  patent  for  The  Number  of  Two, 
(being  part  of  the  reserve  around  Conegocheigue  Manor,)  granted 
to  John  Morton  Jordan  on  the  16th  of  July,  1768,  and  which  is  the 
land  for  which  this  ejectment  is  brought,  and  which  is  truly  located 
on  the  plots.  He  then  read  in  evidence  a  deed  from  Jordan  to 
Thomas  Einggold,  dated  the  26th  of  October,  1770,  for  the  land 
called  The  Number  of  Two  5  also  the  will  of  Thomas  Einggold,  dated 
the  16th  of  February,  1774,  whereby  he  devised  the  said  land  to 
Benjamin  Ringgold,  his  sou,  in  fee  simple.  And  he  proved,  that  B. 
Binggold  died  on  the  26th  of  August,  1798,  without  child,  and  intes- 
tate, whereby  the  said  land  descended  to  his  three  brothers,  Thomas, 
Samuel,  and  Tench,  and  his  sister  Anna  Maria,  who  before  this  eject- 
ment was  brought  was  and  still  is  a  married  woman,  the  wife  of 
Frisby  Tilghman;  that  the  last  named  Thomas  Ringgold,  by  deed  of 

bargain  and  sale,  on  the day  of  October,  1798,  conveyed  all  his 

interest  in  the  said  land  to  his  two  brothers  Samuel  and  Tench,  which 
said  Samuel  and  Tench,  together  with  Frisby  Tilghman,  and  Anna 
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Maria  his  wife,  are  the  lessors  of  the  plaintifT.  That  Jordan,  the 
patentee,  entered  upon  The  Number  of  Two,  claiming  title  to  the 
whole  thereof,  according  to  his  right,  until  he  sold  the  same  to 
Thomas  Binggold*  That  T.  Eiuggold,  *  after  the  conveyance 
^^  from  Jordan  to  him;  B.  Einggold,  after  the  death  of  his 
father,  by  his  guardian  and  by  himself;  and  the  lessors  of  the  plain- 
tiff', after  the  death  of  B.  Einggold,  respectively  entered  upon  the 
said  land,  and  by  himself  and  themselves,  and  his  and  their  tenants, 
possessed  and  enjoyed  a  part  thereof  by  actual  cultivation  and  en- 
closure, and  claimed  title  to  the  whole  thereof,  according  to  his  and 
their  respective  rights,  viz.  T.  Einggold  until  his  death  in  Novem- 
ber, 1776;  B.  Einggold  until  bis  death  in  August,  1798;  and  the 
lessors  of  the  plaintiff  until  the  time  of  bringing  this  ejectment. 
That  Jordan  resided  in  the  City  of  Annapolis,  distant  from  the  land 
upwards  of  100  miles.  That  T.  Einggold,  the  elder,  resided  at  Ches- 
ter-Town in  this  State,  distant  upwards  of  200  miles  from  the  land; 
and  that  the  guardian  of  B.  Einggold,  during  his  minority,  resided 
upwards  of  100  miles  from  the  land.  That  B.  Einggold  was  born  on 
the  6th  of  January,  1774,  and  on  the  17th  of  September,  1796,  in  the 
name  of  his  lessee,  he  instituted  an  action  of  ejectment  against  the 
present  defendant,  in  the  General  Court,  for  the  recovery  of  the  land 
now  sued  for  by  the  present  plaintiff,  against  the  present  defendant; 
and  that  the  action  was  depending  and  undetermined  when  B.  Eing- 
gold died,  and  that  it  did  abate  by  his  death,  and  was  so  entered  at 
October  Term,  1798.  The  plaintiff  also  offered  in  evidence,  by  the 
same  witnesses  who  were  examined  by  the  defendant,  that  they,  the 
witnesses,  always  understood  that  Cheney's  Delight  was  alleged  to 
lie  within  the  reserve  of  Conogocheague  Manor,  and  therefore  the 
owners  of  Cheney's  Delight  could  not  obtain  a  patent  therefor.  The 
defendant  then  prayed  the  opinion  of  the  Court,  and  their  direction 
to  the  jury,  that  if  they  find  the  facts  as  stated  by  the  defendant, 
that  then  the  lessors  of  the  plaintiff  were  barred  from  making  title 
to  any  part  of  Cheney's  Delight,  for  the  reason  that  the  same  was 
inchided  in  the  lines  of  The  Number  of  Two^  for  which  the  ejectment 
is  brought. 

Chase,  Ch.  J.  (Done  and  Spring,  JJ.  concurred.)  The  Court 
refuse  to  give  the  direction  prayed,  being  of  opinion  that  nothing 
less  than  twenty  years  adverse  possession,  by  actual  enclosui^es,  will 
bar  or  defeat  the  title  of  the  plaintiff'  in  this  case.  The  defendant 
excepted.  Verdict  for  the  plaintiff  according  to  his  •  preten- 
•'•'•  sious,  except  as  to  the  lands  located  on  the  plots  as  included 
in  lines  shaded  blue,  as  to  which,  verdict  tor  the  defendant.  Judg- 
ment being  rendered  on  the  verdict  for  the  plaintiff',  the  defendant 
brought  a  writ  of  error  to  this  Court. 

At  December  Term,  1806,  the  cause  was  argued  before  Buchanan, 
NicnoLSON,  and  Gantt,  J  J. 
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Key^  ShcMffj  and  Hughes^  for  the  plaintiff  in  error,  in  their  argu- 
ments cited  3  Blk.  Corn.  209 ;  Cullen  vs.  Johnson,  2  Stra.  1142;  Fisher 
vs.  FrosseVj  Cowp.  217;  JSsp,  N.  P.  434;  Ridgely^s  Lessee  vs.  Ogle  dc 
Leonard,  4  H.  d*  iJfcJJ.  123 ;  Riri^goWs  Lessee  vs.  Malott,  1  H.  &  J.  299 ; 
RusseWs  Lessee  vs.  Baker,  Ibid,  71. 

Martin,  Mason,  and  Johnson,  (Attorney-General,)  argued  ibr  the 
defendant  in  error.  Curia  Ad,  Vult 

At  this  term  the  Court  pronounced  their  judgment. 

Buchanan,  J.  (Nicholson,  J.  concurred,  Gantt,  J.  dissented.) 
The  facts  stated  in  the  bill  of  exceptions  taken  in  this  case  are,  that 
prior  to  the  year  1730,  several  manors  existed  in  Maryland,  which 
were  the  private  property  of  the  then  Lord  Proprietary ;  that  on  the 
28th  of  June,  1731,  an  order  issued  from  the  Lord  Proprietary  to  lay 
off  reserves  on  and  around  all  his  manors;  that  an  order,  the  date  of 
which  does  not  appear,  issued  from  Samuel  Ogle,  .the  then  Governor 
of  Maryland,  to  resurvey  for  the  Lord  Proprietary  his  manor  called 
Conogochiegue  Manor,  in  pursuance  of  which  order,  that  manor  was 
resurvey ed,  and  a  certificate  thereof,  dated  the  25th  of  October,  1736^ 
was  made  out  by  the  proper  officer,  and  returned  to  the  land  office; 
that  a  reserve  was  laid  off,  on  and  around  the  said  manor,  and  that 
afterwards,  on  the  6th  of  June,  1752,  Charles  Cheney  obtained  a  war- 
rant from  the  land  office;  in  pursuance  of  which  a  survey  was  made 
by  the  proper  officer  for  and  in  his  name,  on  the  15th  of  November, 
1752,  of  a  tract  called  Cheney's  Delight,  and  a  certificate  thereof  made 
out,  which  was  examined  and  passed  by  the  examiner-general  on  the 
30th  of  March,  1754,  and  returned  to  the  land  office  on  the  17th  of 
April,  1762,  when  the  composition  money  thereon,  and  the  rent  to 
that  day  were  paid,  and  on  the  10th  of  June,  1767,  the  rent  to  that 
time  was  also  paid;  that  on  *  this  certificate  a  patent  was 
refused,  because  Cheney's  Delight  lay  within  the  reserve  of  •^'* 
Conogochiegue  Manor,  and  that  no  grant  ha^  ever  issued  thereon ; 
that  on  the  7th  of  March,  1769,  John  Morton  Jordan  obtained  a 
patent  for  a  tract  of  land  called  The  Number  of  Two,  being  a  part  of 
the  reserve  around  Conococheague  Manor,  from  whom  the  legal  title 
to  The  Number  of  Two  is  regularly  deduced  to  the  lessors  of  the 
plaintiff,  and  that  Cheney's  Delight  lies  within  the  lines  of  The  Num- 
ber of  Two.  That  Charles  Cheney,  for  whom  Cheney's  Delight  was 
surveyed,  and  the  defendant  in  tlie  Court  below,  have  lived  thereon 
ever  since  the  survey,  using  the  parts  exterior  to  the  enclosures 
ever  since  the  year  1762,  by  cutting  wood,  rails,  and  other  timber 
thereon,  for  the  use  and  puri)Oses  of  the  farm ;  and  for  more  than 
twenty-seven  years  next  preceding  the  institution  of  the  suit,  have 
been  in  the  actual  possession,  by  cultivation  and  enclosure,  of  a  part 
of  the  land  lying  within  the  lines  of  Cheney's  Delight,  claiming  title  to 
the  whole;  and  that  the  lessors  of  the  plaintiff,  and  thase  under  whom 
they  claim,  have,  ever  since  the  grant  of  The  Number  of  Two,  pos- 
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Maria  his  wife,  are  the  lessors  of  the  plaintiff.  That  Jordan,  the 
patentee,  entered  upon  The  Number  of  Two,  claiming  title  to  the 
whole  thereof,  according  to  his  right,  until  he  sold  the  same  to 
Thomas  Einggold.  That  T.  Einggold,  •  after  the  conveyance 
^^  from  Jordan  to  him;  B.  Einggold,  after  the  death  of  his 
father,  by  his  guardian  and  by  himself;  and  the  lessors  of  the  plain- 
tiff, after  the  death  of  B.  Einggold,  respectively  entered  upon  the 
said  land,  and  by  himself  and  themselves,  and  his  and  their  tenants, 
possessed  and  enjoyed  a  part  thereof  by  actual  cultivation  and  en- 
closure, and  claimed  title  to  the  whole  thereof,  according  to  his  and 
their  respective  rights,  viz.  T.  Einggold  until  his  death  in  Novem- 
ber, 1776;  B.  Einggold  until  his  death  in  August,  1798;  and  the 
lessors  of  the  plaintiff  until  the  time  of  bringing  this  ejectment. 
That  Jordan  resided  in  the  City  of  Annapolis,  distant  from  the  land 
upwards  of  100  miles.  That  T.  Einggold,  the  elder,  resided  at  Ches- 
ter-Town in  this  State,  distant  upwards  of  200  miles  from  the  land; 
and  that  the  guardian  of  B.  Einggold,  during  his  minority,  resided 
upwards  of  100  miles  from  the  land.  That  B.  Einggold  was  bom  on 
the  6th  of  January,  1774,  and  on  the  17th  of  September,  1796,  in  the 
name  of  his  lessee,  he  instituted  an  action  of  ejectment  against  the 
present  defendant,  in  the  General  Court,  for  the  recovery  of  the  land 
now  sued  for  by  the  present  plaintiff,  against  the  present  defendant; 
and  that  the  action  was  depending  and  undetermined  when  B.  Eing- 
gold died,  and  that  it  did  abate  by  his  death,  and  was  so  entered  at 
October  Term,  1798.  The  plaintiff  also  offered  in  evidence,  by  the 
same  witnesses  who  were  examined  by  the  defendant,  that  they,  the 
witnesses,  always  understood  that  Cheney's  Delight  was  alleged  to 
lie  within  the  reserve  of  Conogocheague  Manor,  and  therefore  the 
owners  of  Cheney's  Delight  could  not  obtain  a  patent  therefor.  The 
defendant  then  prayed  the  opinion  of  the  Court,  and  their  direction 
to  the  jury,  that  if  they  find  the  facts  as  stated  by  the  defendant, 
that  then  the  lessors  of  the  plaintiff  were  barred  from  making  title 
to  any  part  of  Cheney's  Delight,  for  the  reason  that  the  same  was 
included  in  the  lines  of  The  Number  of  Two^  for  which  the  ejectment 
is  brought. 

Chase,  Ch.  J.  (Done  and  Sprigg,  JJ.  concurred.)  The  Court 
refuse  to  give  the  direction  prayed,  being  of  opinion  that  nothing 
less  than  twenty  years  adverse  possession,  by  actual  enclosui*es,  will 
bar  or  defeat  the  title  of  the  plaintiff  in  this  case.  The  defendant 
excepted.  Verdict  for  the  plaintiff  according  to  his  •  preten- 
^*  sions,  except  as  to  the  lands  located  on  the  plots  as  included 
in  lines  shaded  blue,  as  to  which,  verdict  for  the  defendant.  Judg- 
ment being  rendered  on  the  verdict  for  the  plaintiff',  the  defendant 
brought  a  writ  of  error  to  this  Court. 

At  December  Term,  1806,  the  cause  was  argued  before  Buchakan, 
Nicholson,  and  Gantt,  JJ. 
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Keyj  Shaaffj  and  Hughes,  for  the  plaintiff  in  error,  in  their  argu- 
ments cited  3  Blk.  Com.  209 ;  Cullen  vs.  Johnson,  2  Stra.  1142;  Fisher 
vs.  Prosser,  Cowp.  217 ;  JEsp.  N.  P.  434;  Eidgely^s  Lessee  vs.  Ogle  dc 
Leonard,  4  H.  &  McH.  123 ;  Rin^goWs  Lessee  vs.  Maloti,  1  H.  &  J.  299  ; 
£i»8«^r«  Lessee  vs.  Baker,  Ibid,  71. 

Martin,  Mason,  and  Johnson,  (Attorney-General,)  argued  i'or  the 
defendant  in  error.  Curia  Ad.  Vult. 

At  this  term  the  Court  pronounced  their  judgment. 

Buchanan,  J.  (Nicholson,  J.  concurred,  Gantt,  J.  dissented.) 
The  facts  stated  in  the  bill  of  exceptions  taken  in  this  case  are,  that 
prior  to  the  year  1730,  several  manors  existed  in  Maryland,  which 
were  the  private  property  of  the  then  Lord  Proprietary ;  that  on  the 
28th  of  June,  1731,  an  order  issued  from  the  Lord  Proprietary  to  lay 
off  reserves  on  and  around  all  his  manors ;  that  an  order,  the  date  of 
which  does  not  appear,  issued  irom  Samuel  Og]e,<the  then  Grovernor 
of  Maryland,  to  resurvey  for  the  Lord  Proprietary  his  mauor  called 
Conogochiegue  Manor,  in  pursuance  of  which  order,  that  manor  was 
resurveyed,  and  a  certificate  thereof,  dated  the  25th  of  October,  1736,. 
was  made  out  by  the  proper  officer,  and  returned  to  the  land  office; 
that  a  reserve  was  laid  off',  on  and  around  the  said  manor,  and  that 
allerwards,  on  the  6th  of  June,  1752,  Charles  Cheney  obtained  a  war- 
rant from  the  land  office;  in  pursuance  of  which  a  survey  was  made 
by  the  proper  officer  for  and  in  bis  name,  on  the  15th  of  November, 
1752,  of  a  tract  called  Cheney's  Delight,  and  a  certificate  thereof  made 
out,  which  was  examined  and  passed  by  the  examiner-general  on  the 
30th  of  March,  1754,  and  returned  to  the  land  office  on  the  17th  of 
April,  1762,  when  the  composition  money  thereon,  and  the  rent  to 
that  day  were  paid,  and  on  the  10th  of  June,  1767,  the  rent  to  that 
time  was  also  paid;  that  on  *  this  certificate  a  patent  was 
refused,  because  Cheney's  Delight  lay  within  the  reserve  of  ^'^ 
Conogochiegue  Manor,  and  that  no  grant  has  ever  issued  thereon  \ 
that  on  the  7th  of  March,  1769,  John  Morton  elordan  obtained  a 
patent  for  a  tract  of  land  called  The  Number  of  Two,  being  a  part  of 
the  reserve  around  Conococheague  Manor,  from  whom  the  legal  title 
to  The  Number  of  Two  is  regularly  deduced  to  the  lessors  of  the 
plaintiff',  and  that  Cheney's  Delight  lies  within  the  lines  of  The  Num- 
ber of  Two.  That  Charles  Cheney,  for  whom  Cheney's  Delight  was 
surveyed,  and  the  defendant  in  the  Court  below,  have  lived  thereon 
ever  since  the  survey,  using  the  parts  exterior  to  the  enclosures 
ever  since  the  year  1762,  by  cutting  wood,  rails,  and  other  timber 
thereon,  for  the  use  and  purposes  of  the  farm ;  and  for  more  than 
twenty-seven  years  next  preceding  the  institution  of  the  suit,  have 
been  in  the  actual  possession,  by  cultivation  and  enclosure,  of  a  part 
of  the  land  lying  within  the  lines  of  Cheney's  Delight,  claiming  title  to 
the  whole;  and  that  the  lessors  of  the  ]>laintiff',  and  those  under  whom 
they  claim,  have,  ever  since  the  grant  of  The  Number  of  Two,  pos- 
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sessed  and  enjoyed  a  part  thereof  by  actual  cultivation  and  enclosure, 
claiming  title  to  the  whole,  according  to  their  right.    It  is  contended, 
that  the  order  to  lay  reserves  around  the  manors  of  the  Lord  Propri- 
>etary,  dated  the  30th  of  June,  1731,  was  not  applicable  to  the  Cono- 
cocheague  Manor,  which,  as  it  is  said,  was  surveyed  in  the  year  1736, 
subsequent  to  the  date  of  that  order;  that  therefore  the  reserve  on 
that  manor  was  unauthorized  and  void,  and  that  a  patent  for  Cheney's 
Delight  was  improperly  withheld.     Bitt  the  certificate  of  Conoco- 
cheague  Manor,  dated  the  25th  of  October,  1736,  is  evidently  a  cer- 
tificate of  resurvey  reoognizing  an  original,  and  having  tor  its  founda- 
tion an  order  from  the  Governor  of  Maryland  to  resurvey  Conoco- 
cheague  Manor,  and  for  any  thing  appearing  in  the  record,  the  orig- 
inal survey  of  that  manor  may  have  been  anterior  to  the  date  of  the 
order  to  lay  ofl:'  reserves.    But  whether  anterior  or  not,  a  reserve  was 
made  around  Conococheague  Manor,  and  afterwards  the  warrant 
granted  to  Cheney  on  the  6th  of  June,  1752,  was  located,  (as  appears 
by  the  aforegoing  statement  of  facts,)  within  the  lines  of  that  reserve; 
and  for  that  reason  it  was  ordered  and  determined,  that  a  patent 
should  not  issue  on  the  certificate  of  Cheney's  Delight.    And  whether 
the  *  judgment  of  the  Judges  of  the  land  office,  was  correct  or 
^^      not,  or  whether  the  reserve  laid  off  on  Conococheague  Manor 
was  properly  or  improperly  made,  is  not  now  lor  us  to  decide,  nor  is 
it  material  in  the  consideration  of  this  case. 

A  patent  did  issue  for  The  Number  of  Two,  which  does  not  appear 
to  have  been  ever  vacated ;  and  so  long  as  it  remains  unvacated,  if 
there  is  no  elder  patent  covering  the  i^ame  land,  or  other  grant  over- 
reaching it  in  law,  (neither  of  which  appears,)  it  operates  to  vest  in 
the  patentee,  and  those  claiming  under  him,  the  title  to  all  the  land 
lying  within  its  lines,  whether  the  order  to  lay  off  reserves  is  appli- 
cable to  Conococheague  Manor  or  not,  and  whether  a  patent  lor 
Cheney's  Delight  was  properly  or  improperly  withheld. 

To  recover  The  Number  of  Two,  this  suit  was  instituted,  and  delence 
was  taken  for  Cheney's  Delight,  which,  it  appears,  lies  within  the 
lines  of  The  Number  of  Two,  and  for  which  no  patent  ever  issued. 
Therefore  the  defence  taken,  was  not  on  the  title  derived  by  grant, 
but  grew  out  of  the  possession  in  the  defendant,  and  Charles  Cheney, 
under  whom  he  claims,  of  a  part  of  Cheney's  Delight,  by  actual 
enclosure  for  more  than  twenty  years  before  the  time  of  bringing  this 
suit,  with  a  continued  enjoyment  from  the  year  1762,  of  the  parts  not 
enclosed,  by  cutting  timber,  &c.  exterior  to  the  enclosures.  Hence 
the  only  question  is  on  the  operation  of  the  Act  of  Limitations  upon 
that  possession. 

I  shall  not  go  into  an  examination  of  the  questions,  whether  twenty 
years  exclusive  and  unmixed  possession  of  a  tract  of  land  by  cultiva- 
tion and  general  use,  without  an  actual  enclosure,  in  such  a  posses- 
sion as  will  bar  a  recovery  in  an  action  of  ejectment  ?  Or  whether 
twenty  years  possession  of  a  part  of  a  tract  of  land  by  actual  cultiva- 
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tion  and  enclosure,  with  ao  exclusive  and  unmixed  enjoyment  of  all 
exterior  to  the  enclosure  by  sparsim  cutting  and  general  user,  will 
bar  a  recorery  in  ejectment  of  the  parts  not  enclosed  ?«  For  although 
they  are  questions  of  considerable  importance  in  this  State,  and  what- 
ever my  opinion  touching  them  may  be,  yet  as  they  are  not  involved 
in  this  cause,  it  is  not  necessary,  nor  perhaps  would  it  be  proper,  to 
decide  upon  them  now. 

•  The  question  in  the  Court  below  grew  out  of  the  facts 
existing  in  the  cause;  and  that  the'opinion,  from  which  this  is  "* 
an  appeal,  was  given  upon  those  facts,  and  with  a  view  to  the  par- 
ticular case  then  under  consideration,  is  evident  from  the  opinion 
itself,  which  is  in  these  words:  ^^ Nothing  less  than  twenty  years 
adverse  possession  by  actual  enclosure  will  bar  or  defeat  the  title  of 
the  plaintiff  in  this  case."  And  I  concur  with  the  General  Court  in 
that  opinion,  admitting  all  the  facts  stated  in  the  bill  of  exceptions  to 
be  true. 

This  is  a  case  of  two  conflicting  claims,  in  which  the  pretensions 
of  both  parties  are  set  out.  The  lessors  of  the  plaintiff  with  title, 
having  possession  by  enclosure  and  cultivation  of  a  part  of  the  tract 
of  land  in  dispute,  claiming  the  whole;  and  the  defendant  without 
title,  having  possession  by  enclosure  of  a  part  of  the  same  tract  of 
land,  with  the  use  (by  cutting  timber,  &c.)  of  other  parts  not  enclosed. 
As  to  that  part  of  the  land  which  was  in  the  possession  of  the  defend- 
ant, and  his  ancestor,  Charles  Cheney,  by  actual  enclosure  for  more 
than  twenty  years  next  preceding  the  bringing  of  this  suit,  the 
plaintiff  is  bound  by  the  Act  of  Limitations ;  but  not  as  to  the  parts 
used  by  the  defendant  exterior  to  the  enclosure. 

When  two  are  in  mixed  possession  of  the  same  land,  one  by  title, 
and  the  other  by  wrong,  the  law  considers  him  having  the  title  as  in 
possession  to  the  extent  of  his  right. 

The  Act  of  Limitations  did  not  attach  or  run  against  the  Lord  Pro- 
prietary on  any  possession  of  vacant  lands;  and  even  if  it  could  have 
mn  against  him  as  to  the  land  in  question,  he  was  not  barred  by  the 
possession  of  Charles  Cheney  on  the  7th  of  March,  1769,  the  date  of 
the  grant  of  The  Number  of  Two. 

And  whatever  might  have  been  the  effect  in  law  of  the  ase  made 
by  the  defendant,  and  his  ancestor,  of  those  parts  of  The  Number  of 
Two,  claimed  by  them  exterior  to  the  enclosures  by  sparsim  cutting, 
for  twenty  years  next  preceding  the  institution  of  this  suit,  in  case  the 
purchaser  had  never  entered  and  obtained  possession  before  or  during 
that  user,  and  no  mixed  possession  had  followed ;  yet  in  this  case  it  is 
stated,  that  John  Morton  Jordan,  the  grantee  of  The  Number  of  Two, 
and  those  claiming  under  him,  did  immediately  after  the  date  of  the 
^nt,  and  *  within  twenty  years  from  the  commencement  of 
any  possession  in  Cheney,  enter  upon  and  take  possession  of  ^^ 
a  part  of  The  Number  of  Two,  by  actual  enclosure  and  cultivation, 
claiming  title  to  the  whole,  and  have  ever  since  so  possessed  and 
G  2  H.  &  J. 
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claimed ;  and,  the  possession  of  part,  gives  in  law  a  constructive  pos- 
session of  the  whole.  This  principle  may  be  extended  to  both  parties 
in  this  case,  and  each  may  be  considered  as  having  been  in  posses- 
sion of  the  land  claimed  by  him,  according  to  his  right,  and  the  true 
extent  of  his  lines,  with  the  exception  of  the  parts  enclosed  by  the 
other — ^the  defendant  of  Cheney's  Delight,  and  the  lessors  of  the 
plaintiff  of  The  Number  of  Two,  which  includes  all  Cheney's  Delight; 
or  in  other  words,  the  defendant  of  a  part  of  The  Number  of  Two, 
according  to  certain  alleged  lines,'*and  the  lessors  of  the  plaintiff  of  all 
The  Number  of  Two,  except  the  parts  thereof  enclosed  by  the  defend- 
ant. Their  possessions,  therefore,  of  those  parts  of  Cheney's  Delist 
not  enclosed,  or  rather  of  the  unenclosed  parts  of  The  Number  of  Two, 
claimed  and  used  by  the  defendant,  (for  there  appears  to  be  no  such 
grant  as  Cheney's  Delight,)  were  mixed  or  conflicting  possessions,  on 
which  the  Statute  of  Limitations  could  not  attach  or  run,  so  as  to  bar 
a  recovery  by  the  plaintiff,  who,  if  the  facts  stated  in  the  bill  of 
exceptions  are  true,  is  the  legal  owner. 

Even  if  the  defendant's  posscvssion  by  enclosure  commenced  first^ 
which  is  not  stated  to  be  the  case,  that,  and  his  cutting  timber  ex- 
terior to  the  fences,  could  not  have  prevented  the  constructive  pos- 
session vesting  by  operation  of  law,  in  Jordan,  of  all  the  unenclosed 
parts  of  The  Number  of  Two,  on  the  actual  entry  and  enclosure  made 
by  him,  and  those  claiming  under  him,  upon  a  part  of  that  tract  of 
land,  within  twenty  years  from  the  date  of  the  grant,  claiming  title 
to  the  whole.  But  if  the  possession,  by  enclosure,  of  the  lessors  of 
the  plaintiff,  and  those  under  whom  they  claim,  commenced  first, 
and  for  any  thing  appearing  in  the  record  that  may  have  been  the 
fact,  surely  no  cutting,  &c.  by  the  Cheneys,  exterior  to  their  enclo- 
sures, could  so  divest  the  possession,  cast  by  law  upon  the  plaintiff, 
of  the  unenclosed  parts  of  The  Number  of  Two,  as  to  let  in  the  opera- 
tion of  the  Act  of  Limitations, 

Upon  the  whole,  I  consider  the  question  in  this  case  to  be,  whether 
twenty  years  mixed  possession  of  unenclosed  *  lands  can  ope- 
""  rate  to  bar  a  recovery  in  ejectment  by  the  rightful  owner,  he 
being  one  of  the  possessors  f 

On  this  question  I  feel  no  doubt,  and  therefore  am  of  opinion  that 
the  judgment  of  the  Greneral  Court  ought  to  be  affirmed. 


OwiNGs  v8.  Norwood's  Lessee. 

A  memorandum  made  by  a  clerk  in  the  record  of  a  deed,  stating  that  the 
date  had  been  altered^  &c.  is  not  evidence,  being  an  act  done  without 
authority,  and  will  not  invalidate  the  deed. 

In  executing  a  commission  issued  to  a  foreign  country,  for  the  purpose  of 
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taking  testimony,  notice  is  not  necessary,  but  time  should  be  given,  that 
the  opposite  party  might  exhibit  cross-interrogatories,  (a) 

If  the  heirs  of  J.  S.  in  whom  was  the  title  to  land,  were  living  in  Great 
Britain  at  the  passage  of  the  Acts  of  confiscation,  then  an  escheat  war- 
rant, issued  to  E.  N.  for  the  said  land,  issued  without  authority  of  law. 

But  a  grant  to  him  for  the  land  surveyed  under  that  warrant,  came  within 
the  provisions  of  the  8th  section  of  the  Act  of  November,  1781,  ch.  20. 

Such  grant  is  valid  to  pass  the  land  to  E.  N.  notwithstanding  he  had  not  paid 
more  than  two-thirds  of  thp  appraised  value  of  the  land. 

The  plaintiff  on  a  judgment  of  condemnation  on  an  attachment  on  judg- 
ment, where  there  was  no  fieri  facias  and  sale  of  the  land  condemned, 
does  not  acquire  a  legal  estate  in  the  land  by  virtue  of  the  judgment, 
attachment  and  condemnation.  (&) 

Land  liable  to  confiscation,  may  be  granted  by  the  State,  under  an  escheat 
warrant. 

Such  escheat  grant  will  operate  by  relation,  so  as  to  give  title  from  the  date 
of  the  warrant  or  escheat,  (c) 

The  8th  section  of  the  Act  of  November,  1781,  ch.  20,  secured  the  land  so 
escheated  to  the  party,  on  his  paying  two-thirds  of  the  value. 

The  State,  by  its  commissioners,  was  in  possession  of  all  British  property 
within  the  limits  of  the  State,  under  and  by  virtue  of  the  Acts  of  con- 
fiscation. 


(a)  Afiirmed  in  Calvert  vs.  Coxe^  1  Gill,  119,  and  in  Parker  vs.  Sedivick^  5 
Md.  285.  In  the  latter  case  it  is  said  to  have  been  repeatedly  decided  that, 
under  a  foreign  commission,  when  interrogatories  are  filed  time  enough 
before  the  commission  goes  out  to  allow  the  opposite  party  an  opportunity 
of  filing  cross-interrogatories,  no  notice  need  be  given  of  the  time  and  place, 
when  and  where  the  commission  is  to  be  executed.  When  the  interroga- 
tories are  not  thus  filed,  notice  given  by  the  commissioners  of  the  time  and 
place  of  taking  the  testimony  is  sufficient,  but  such  notice  from  the  attorney 
of  the  party,  without  the  consent  or  approbation  of  the  commissioners,  is 
not  sufficient.  Ibid.  There  are  two  modes  of  giving  notice  of  the  execu- 
tion of  a  foreign  commission — 1st,  actual  notice,  given  directly  by  the  com- 
missioner; 2nd,  constructive  notice  given  by  filing  interrogatories  in  the 
clerk's  office  before  the  commission  goes  out.  Hatton  vs.  McClishj  6  Md. 
407.  The  interrogatories  must  be  filed  a  reasonable  time  before  the  commis- 
sion goes  out,  so  as  to  enable  the  opposite  party  to  file  cross-interrogatories. 
Ibifl.  Where  the  record  shows  that  the  defendant  consented  to  the  issuing 
of  a  commission  to  take  testimony,  and  admitted  service  of  the  plaintiff's 
interrogatories  before  the  commission  was  issued,  he  cannot  be  heard  to 
object  that  it  issued  irregularly  and  without  notice.  Cherry  vs.  Baker ^  17 
Md.  75.  Where  a  rule  of  Court  requires  the  clerk,  immediately  on  the  filing 
of  interrogatories  under  a  commission  to  take  testimony,  to  serve  a  copy  of 
them  on  the  adverse  party,  such  service  may  be  proved  by  parol.  Pumer 
vs.  Piercy,  40  Md.  212.  See  Rev.  Code,  Art.  70,  s.  81,  (Code,  37,  sec  15;)  2 
Poe's  Pldg.  sec.  220;  Evans'  Prac.  331. 

(6)  So  held  in  Davidson  vs.  Beatty,  3  H.  &  McH.  314.  The  laying  of  the 
attachment,  or  the  seizure  of  property  under  it,  creates  an  inchoate  lien, 
which  can  only  be  perfected  by  judgment  of  condemnation,  upon  which  the 
final  process  of  execution  issues.  Rhodes  vs.  Amsinck,  38  Md.  555;  see  2  Poe's 
Pldg,  sees.  690,  697. 

(c)  Affirmed  in  Smith  vs.  Devecmon^  30  Md.  482. 
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No  British  subject  could  hold  land  in  this  State  on  the  10th  of  November, 
1794,  the  time  when  the  treaty  with  Great  Britain  was  made. 

Where  certain  facts  would  not  warrant  the  presuming  a  mortgage  made  in 
1706,  was  satisfied  before  1780,  the  mortgagee  being  a  resident  of  Great 
Britain,  and  although  he  was  never  in  possession  of  the  mortgaged 
premises — the  party  not  showing  any  title  under  the  mortgagor. 

Where  lands  were  mortgaged  to  a  British  subject,  on  failure  of  payment  of 
the  mortgage  money,  a  complete  legal  estate  vested  in  the  mortgagee, 
liable  to  confiscation,  and  was  vested  in  the  State  under  the  Acts  of  con- 
fiscation, subject  to  the  right  of  redemption;  and  the  British  treaty  can- 
not operate  on  such  a  case,  (a) 

Ancient  deeds  and  release,  not  necessary  to  be  recorded,  may  be  read  in  evi> 
dence. 

The  Court  would  not  direct  the  jury  to  presume  a  title  had  been  perfected, 
deeds  having  been  produced  showing  a  defective  title  had  been  trans- 
ferred, (b) 

The  Court  would  not  direct  the  jury  that  the  plaintiff  ^s  escheat  grtot  did  not 
I)ass  the  land,  the  defendant  claiming  the  same  under  a  defective  title. 

Appeal  from  the  General  Court.  The  appellee  brought  au  action 
of  ejectment  for  a  tract  of  laud  called  The  Discovery,  lying  in  Balti- 
more County,  containing  520  acres  and  a  half  acre  of  land.  The 
defendant,  (now  appellant,)  took  defence  on  warrant,  and  plots  were 
returned. 

1.  First  bill  of  exception. — The  plaintiff  at  the  trial  at  May  Term, 
1804,  read  in  evidence  the  patent  of  a  tract  of  land  called  Brown's 
Adventure,  granted  to  Thomas  Brown  on  the  10th  of  ^November, 
1695,  for  1,000  acres.  Also  the  grant  to  Norwood,  the  lessor  of  the 
plaintiff,  for  the  tract  of  land  e-alled  The  Discovery,  the  land  men- 
tioned in  the  declaration,  and  for  which  this  suit  is  brought,  dated 
the  25th  day  of  June,  1800,  and  granted  in  pursuance  of  a  special 
warrant  of  escheat,  obtained  by  Norwood  out  of  the  land  office,  on 
the  25th  of  October,  1795,  to  resurvey  and  affect  a  tract  of  land 
called  Brown's  Adventure,  originally,  on  the  10th  of  November,  1695^ 
granted  to  Thomas  Brown,  for  1,000  acres,  who  is  stated  to  have  died 
^^  seized  thereof  •  intestate,  and  without  heirs.  In  pursuance 
^  •  of  which  warrant  the  tract  was  found  to  contain,  dear  of  elder 
surveys,  the  quantity  of  494  and  a  half  acres,  to  which  was  added 
26  acres  of  vacant  land,  and  Norwood,  having  paid  the  treasurer  the 
sum  of  £578  18  4,  being  the  purchase  money  due  for  the  escheat 
land,  and  £4  17  6.  being  the  composition  due  for  the  vacant  land 
added,  the  State  granted  to  him  the  land,  resurveyed  as  aforesaid, 
with  .the  vacancy  added,  and  called  The  Discovery,  agreeably  to  the 


(a)  The  mortgagee  of  a  term  has,  after  forfeiture,  the  whole  legal  estate 
therein,  and  is  liable  on  the  real  covenants  in  the  lease,  whether  he  becomes 
possessed  of  or  occupies  the  premises  in  fact  or  not.  Mayhew  vs.  Hardetty^ 
8  Md.  470. 

[b)  Approved  in  Colvin  vs.  Warford,  20  Md.  396.  See  JJoud  vs.  Oordoiu  2 
H.  &  McH.  157. 
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certificate  of  san'ey  thereof  retained  into  the  land  office,  bearing 
date  the  25th  of  April,  1796.  The  plaintiff  also  offered  in  evidence, 
that  The  Discovery  is  included  within  the  lines  of  the  patent  for 
Brown's  Adventure.  The  defendant  then  offered  in  evidence,  that 
the  great  grandson,  and  heir  at  law  of  Thomas  Brown,  the  first  pat- 
entee, and  others,  his  descendants,  are  alive  at  this  time  in  this  State. 
The  plaintiff  then  read  in  evidence  an  office  copy  of  a  deed  from 
Thomas  Brown,  the  patentee,  to  John  Gadsby,  bearing* date  the 
2d  of  May,  1700,  for  the  land  called  Brown's  Adventure,  purporting 
to  be  sealed  and  delivered  by  Brown  in  the  presence  of  Gha.  Carroll 
and  Thos.  Bland,  and  having  the  following  endorsements:  May  4th, 
1699.  Then  received  of  the  within  named  John  Gadsby,  the  sum  of 
two  pounds  sterling,  being  for  the  fine  due  the  right  honorable  the 
Lord  Proprietary,  upon  the  alienation  of  the  land  within  mentioned. 
As  witness  my  hand.  Cha.  Gabboll. 

^Memorandum. — That  the  date  of  this  was  originally  according  to 
the  date  of  the  above  receipt,  but  aliened  by  consent  of  the  Provin- 
eial  Court  and  parties,  to  bring  it  within  the  Act  of  Assembly. 

"W.  Taylabd. 

^^  Memorandum. — ^This  day,  to  wit,  the  tenth  day  of  October,  in  the 
twelfth  year  of  his  Majesty's  Keign,  &c.  Anno  l)om.  1700,  came  into 
the  Provincial  Court  the  within  named  Thomas  Brown,  and  Kath 
his  wife,  and  the  said  Kath  being  secretly  examined  according  to 
law,  they  did  acknowledge  the  land  and  premises  within  mentioned 
to  the  within  named  John  Gadsby,  to  be  his  right  as  of  their  gift, 
according  to  the  Act  of  Assembly  in  that  case  made  and  provided. 
Taken  and  acknowledged  in  Court.  "  W.  Taylard,  Glk." 

•  The  defendant  then  produced  the  reconl  book,  containing 
the  said  deed,  with  its  several  indorsements,  and  prayed  the  ^^ 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  if  they  were 
of  opinion  that  the  indorsements  were  made  at  the  request  of  John 
Gadsby,  the  grantee  in  the  deed  named,  and  with  his  pri\nty  and 
consent,  and  that  the  deed,  with  the  several  indorsements,  were 
recorded  for  his  benefit,  and  with  his  assent,  that  then  the  indorse- 
ments on  the  deed  by  the  plaintiff  produced,  are  competent  to  be 
read  in  evidence  to  support  the  facts  therein  contained,  against 
the  title  of  Gadsby,  to  the  land  in  the  deed  mentioned. 

Chase,  Ch.  J.  (Done,  J.  concurred.)  The  Court  are  of  opinion, 
that  the  memorandum  on  the  deed  from  Thomas  Brown  to  John 
Gadsby,  endorsed,  to  wit — "  Memorandum. — ^That  the  date  of  this  was 
originally  according  to  the  date  of  the  above  receipt,  but  aliened  by 
consent  of  the  Provincial  Court  and  parties,  to  bring  it  within  the 
Act  of  Assembly.  W.  Taylard," — is  not  evidence,  being  an  act  done 
by  Taylard  without  authority,  and  that  the  deed  is  valid  and  opera- 
tive in  law  to  transfer  the  land  to  Gadsby. 
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Spbig^,  J.  observed,  that  when  he  sat  alone  at  the  trial  of  this 
case  at  the  last  term,  he  considered  the  memorandum  a.s  having 
been  made  by  an  officer  having  authority  to  make  it ;  but  since,  upon 
i*eflection,  he  finds  that  he  was  wrong  in  the  opinion  which  he  gave. 
He  concurs  with  the  Court  in  the  opinion  given,  that  it  was  an  act 
done  by  Taylard  without  any  authority.    The  defendant  excepted. 

2.  The  defendant  then  offered  to  read  in  evidence  a  commission, 
issued  from  this  Court  on  the  12th  of  November,  1802,  and  certain 
depositions  taken  thereunder,  and  returned  to  this  Court  on  the  10th 
of  April,  1804.  It  appears  that  the  defendant  had,  at  May  Term, 
1801,  obtained  a  commission  to  London  for  the  purpose  of  taking 
testimony,  and  aa  the  cause  was  then  standing  for  trial,  the  com- 
mission was  granted,  with  a  proviso,  that  if  it  was  not  returned  at 
the  next  term  it  would  be  no  cause  of  continuance  at  that  term  on 

^  the  part  of  the  defendant.  At  •  October  Term,  1801,  the  de- 
^^  fendant  filed  intermgatories,  and  took  out  duplicate  commis- 
sions. At  May  Term,  1802,  the  commission  and  depositions  were 
returned,  and  the  plaintiff  obtained  a  continuance  of  the  cause, 
and  also  a  commission  to  London  upon  the  same  terms,  that  if  it 
was  not  returned  at  the  next  term,  it  would  be  no  cause  of  continu- 
ance, &c.  At  October  Term,  1802,  the  defendant  had  leave  to 
renew  his  commission  upon  the  same  terms  q&  were  originally 
granted,  and  he  filed  additional  interrogatories,  and  issued  the 
commissions,  and  sent  a  copy  of  his  original  and  additional  interro- 
gatories with  the  commission,  which  was  returned,  with  depositions^ 
as  before  stated,  and  were  now  offered  to  be  read,  but  which  were 
oblected  to  by  the  plaintiff's  counsel. 

Chase,  Ch.  J.  It  appears  that  two  terms  have  intervened  since  the 
commission  was  taken  out  by  the  defendant,  and  the  plaintiff  had 
sufficient  time  to  send  forward  his  interrogatories.  The  oath  which 
the  commissioners  take,  shows  that  they  may  receive  additional 
interrogatories  at  any  time  before  the  commission  is  closed.  In 
executing  foreign  commissions,  notice  is  not  necessary;  but  time 
should  be  given,  that  the  opposite  party  might  exhibit  cross-interro- 
gatories. The  Court  are  of  opinion,  that  the  testimony  taken  under 
the  commission  may  be  read  in  evidence  to  the  jury. 

3.  The  second  bill  of  exceptions. — ^The  plaintiff  then  produced  in 
evidence  a  deed  from  John  Gadsby  to  John  Barker,  dated  the  10th 
of  July,  1701,  for  130  acres,  part  of  Brown's  Adventure,  describing 
the  part  by  courses  and  distances,  and  calling  the  same  Barker's 
Inheritance.  Also  a  deed  from  Gadsby  to  Aaron  Rawlings,  for  all  the 
residue  of  Brown's  Adventure,  not  conveyed  to  Barker,  dated  the 
2d  of  October,  1703.  Also  a  deed  of  mortgage  from  Aaron  Raw- 
lings  to  Jonathan  Scarth,  dated  the  13th  of  May,  1706,  for  all  the 
land  included  in  the  patent  of  Brown's  Adventure,  except  the  130 
acres  conveyed  to  Barker,  which  deed  of  mortgage  wa«  to  be  void, 
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&c  on  payment  of  £800  sterliDg  money,  with  interest,  on  the  13th 
of  May.  1709.  He  then  offered  evidence,  that  Baiiker  and  Scarth  died 
before  the  year  1795,  without  heirs.  He  then  offered  in  evidence  an 
escheat  warrant,  to  affect  by  escheat  the  whole  of  Brown's  Adventure, 
for  the  want  of  •  the  heirs  of  Thomas  Brown,  or  "  be  it  escheat  ^  ^^ 
by  the  means  aforesaid,  or  by  any  other  way  or  means  whatso-  *^^ 
ever,"  granted  to  the  lessor  of  the  plaintiff  on  the  28th  of  October,  1795; 
also  a  certificate  upon  that  warrant,  returned  to  the  land  office  on 
the  29th  of  September,  1796;  also  a  caveat  against  a  grant's  issuing 
on  the  certificate  by  Edward  Borsey,  on  the  2(>th  of  Augnst,  1796 ; 
also  a  second  caveat  entered  against  a  grant's  issuing  thereon  by 
William  Hammond  on  behalf  of  The  Baltimore  Company,  on  the  10th 
of  January,  1797 ;  also  an  order  of  the  Judge  of  the  land  office 
dismissing  the  caveat  of  Hammond  on  the  30th  of  September,  1797 ; 
also  an  order  of  the  Judge  of  the  land  office  permitting  the  caveat  of 
Dorsev  to  be  withdrawn,  and  that  the  same  was  withdrawn  on  the 
24th  of  June,  1800 ;  and  also  a  patent  issued  upon  the  certificate  to 
the  lessor  of  the  plaintiff  for  the  land  therein  mentioned  called  The 
Discovery,  bearing  date  the  25th  of  June,  1800.  He  then  offered 
evidence,  that  Brown's  Adventure  and  The  Discovery  are  truly 
located  upon  the  plots  as  the  plaintiff  hath  thereon  located  them. 
The  defendant  then  offered  in  evidence,  that  the  descendants  and 
heirs  at  law  of  Brown,  the  original  patentee,  were  at  this  time  in  full 
life  in  this  State ;  and  that  Scarth,  the  mortgagee  in  the  deed  from 
Bawlings,  died  in  Oreat  Britain,  having  always  resided  there, 
leaving  issue  an  only  son  and  heir  at  law,  who  during  his  life  always 
lived  and  died  in  G.  B.  and  left  issue  an  only  child  his  daugh- 
ter and  heir  at  law,  who  always  resided  in  G.  B.  and  married 
Francis  Moore ;  that  she  and  Moore,  her  husband,  having  always 
daring  their  lives  resided  in  G.  B.  afterwards  died,  leaving  Frank 
Moore  of  G.  B,  their  only  son  and  heir  at  law,  who  is  now  in 
full  life  residing  in  G.  B.  where  he  always  has  resided,  a  British  sub- 
ject. The  defendant  then  prayed  the  Court  to  direct  the  jury,  that 
the  warrant  of  escheat  which  issued  to  the  lessor  of  the  plaintiff, 
issued  without  the  authority  of  law,  the  property  being  in  the  State 
of  Maryland  a^  confiscated  property,  and  not  liable  to  be  affected  by 
a  warrant  of  esehoat. 

Chase,  Ch.  J.  (Done,  J.  concurred.  Sprigg,  J.  gave  no  opinion.) 
The  Court  are  of  opinion,  that  if  the  heirs  of  Scarth  were  living  in 
Great  Britain  at  the  passage  of  the  Acts  of  October,  1780,  ch.  45, 
ch.  49,  and  ch.  51,  that  •the  warrant  of  escheat  which  issued  --^^ 
to  the  lessor  of  the  plaintiff,  issued  without  the  authority  of  *^* 
law;  but  that  a  patent  which  issued  on  such  warrant  came  within  the 
provision  of  the  Act  of  November,  1781,  ch.  20,  s.  8. 

4.  The  second  bill  of  exceptions  in  continuation. — The  defendant 
then  offered  in  evidence  the  valuation  of  the  land  so  escheated  by 
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the  lessor  of  the  plaintiff,  and  the  sum  by  him  paid  into  the  treasury 
for  the  land  on  the  24th  of  December,  1799,  and  that  the  sum  so  paid 
was  only  two-thirds  of  the  appraised  value  of  the  land  so  escheated. 
And  he  then  prayed  the  opinion  of  the  Court,  and  their  direction  to 
the  jury,  that  if  they  were  of  opinion  that  the  lessor  of  the  plaintiff 
had  only  paid  two-thirds  of  the  appraised  value  of  the  land  so 
escheated,  that  then  he  could  not  entitle  himself  to  the  benefit  of  the 
warranty  contained  in  the  Act  of  November,  1781,  ch.  2(),  s.  8. 

Chase,  Ch.  J.  (Done,  J.  concurred.  Spkigg,  J.  gave  no  opinion.) 
The  Court  are  of  opinion,  that  if  the  jury  believe  the  facts  stat-ed, 
that  then  the  patent  was  good,  valid  and  operative  in  law,  to  pass 
the  land  to  the  lessor  of  the  plaintiff,  and  his  heirs,  notwithstanding 
he  had  not  paid  more  than  two-thirds  of  the  appraised  value,  the 
Court  considering  his  case  as  coming  fully  within  the  provision  of 
the  eighth  section  of  the  Act  of  November,  1781,  ch.  20,  and  that  two- 
thirds  of  the  value  of  the  land  was  as  much  as  he  w^  liable  to  pay. 
The  defendant  excepted  to  this  last  opinion,  and  to  so  much  of  the 
preceding  opinion  as  declares  the  patent  to  come  within  the  pro- 
vision of  the  8th  section  of  the  Act  of  November,  1781,  ch.  20. 

5.  The  third  bill  of  exceptions. — ^The  defendant  then  read  in  evidence 
a  record  of  the  late  Provincial  Court  of  Maryland,  of  a  judgment  for 
attachment,  recovered  in  that  Court  at  April  Term,  1732,  by  Littleton 
Watei*8  against  Jonathan  Scarth,  for  £397  9  6,  st<erling  money,  and 
costs ;  also  a  record  of  that  Court  of  a  writ  of  attachment  issued  on 
that  judgment  by  Waters,  on  the  15th  of  November,  1736,  against 
the  goods,  chattels  and  credits,  of  Scarth;  and  a  return  made  on  that 
writ  by  the  sheriff  of  Baltimore  County,  to  whom  it  was  directed, 
certifying  that  he  had  attached,  as  the  goods  and  chattels  of  Scarth, 
a  tract  of  land  called  Brown's  Adventure,  containing  870  acres,  and 
*  which  he  had  caused  to  be  appraised,  &c.  and  an  appraise- 
ment of  the  said  land,  amounting  to  £304  10  0  sterling  money; 
upon  which  return  judgment  of  condemnation  in  the  usual  form,  was 
rendered  at  May  Term,  1737.  Other  records  of  attachments  and 
condemnation  against  sundry  garnishees,  and  other  lands  to  the 
amount  of  £298  12  6  sterling,  were  offered  in  evidence*  The  plaintiff^ 
to  show  that  the  land,  part  of  Brown's  Adventure,  affected  by  the 
attachment,  was  the  386  acres,  located  by  him  upon  the  plots,  as 
the  land,  part  of  Brown's  Adventure,  in  the  possession  of  The  Balti- 
more Company,  read  in  evidence  the  late  Lord  Proprietary's  old  rent 
roll  (a),  kept  and  remaining  in  the  land  office,  showing  that  Bawlings 
was  in  possession  of  870  acres,  and  Barker  was  in  possession  of  130 
acres,  of  that  land ;  also  the  Proprietary's  last  rent  roll  (6),  showing 
that  Scarth  was  in  possession  of  419  acres,  and  Charles  Carroll, 

(a)  Made  about  the  year  1708,  it  is  supposed,  but  there  is  no  date  to  it. 

{b)  Made  about  the  year  1730,  it  is  supposed,  but  there  is  no  date  to  it.         ' 
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Bsquire  &  GompaDy,  (commonly  called  The  Baltimore  Company,) 
were  in  possession  of  386  acres  of  that  land ;  also  the  Proprietary's 
debt  book  for  the  year  1754,  which  is  the  oldest  debt  book  known  of 
or  can  be  found  wherein  it  appears,  that  The  Baltimore  Company 
stand  charged  with  quit  rents  upon  the  386  acres  of  land,  part  of 
Brown's  Adventure,  and  no  more ;  and  that  Scarth,  in  those  debt 
books  stands  charged  with  the  quit  rents  upon  419  acres,  part  of 
tbat  tract ;  and  that  the  respective  charges  against  The  Baltimore 
Company,  and  Scarth,  are  continued,  in  like  manner,  upon  the  Pro- 
prietary's debt  books,  from  the  year  1754  until  the  commencement  of 
the  Bevolution  between  Great  Britain  and  America.  The  defendant 
then  prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jury, 
that  by  virtue  of  the  judgment,  attachment  and  condemnation,  by 
the  plaintiff  given  in  evidence,  a  legal  estate  was  vested  in  Littleton 
Waters  in  the  tract  of  land  called  Brown's  Adventure. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  Littleton  Waters 
did  not  acquire  a  legal  estate  in  Brown's  Adventure  •by  ^^q 
virtue  of  the  judgment,  attachment  and  condemnation.  The  '-"^ 
defendant  excepted. 

6.  The  fourth  bill  of  exceptions. — The  defendant  then  read  in  evi- 
dence an  Act  of  Assembly  of  November  Session,  1797,  ch.  119,  en- 
titled, ^^an  Act  to  relinquish  the  right  of  this  State  to  the  lands 
therein  referred  to,"  and  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  by  virtue  of  that  Act,  the  right  of  the 
State  was  so  far  vested  in  the  persons  possessing  Brown's  Adventure,^ 
onder  the  condemnation  aforesaid,  that  the  lessor  of  the  plaintiff 
eonld  not  in  virtue  of  his  warrant,  certificate  of  survey  and  patent, 
have  any  light  or  title  to  the  said  land,  or  if  any,  then  no  more  than 
the  proportion  or  compensation  to  which  a  discoverer  of  confiscated 
property  is  entitled. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  right  of  the 
lessor  of  the  plaintiff  to  Brown's  Adventure,  attached  on  his  obtain- 
ing his  warrant  of  escheat,  and  that  his  right  was  saved  and  pro- 
tected by  the  proviso  in  the  second  section  of  the  Act  of  November 
Session,  1797,  ch.  119.  And  the  Court  are  of  opinion  that  the  grant 
to  the  lessor  of  the  plaintiff  operates  to  transfer  to  him  the  interest 
the  State  had  in  the  land  called  The  Discovery,  from  the  time  of  the 
obtention  of  his  warrant  of  escheat.    The  defendant  excepted. 

7.  The  fifth  bill  of  exceptions. — The  defendant  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  if  the  war- 
rant of  escheat,  which  issued  to  the  lessor  of  the  plaintiff,  issued 
without  authority  of  law,  that  then  the  waixanty  contained  in  the 
Act  of  November,  1781,  ch.  20,  s.  8,  did  not  operate  to  give  title  to 
the  lessor  of  the  plaintiff;  and  that  there  can  be  no  relation  to  a 
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warrant  which  issues  without  authority  of  law,  or  to  a  certificate 
made  in  pursuance  of  such  warrant. 

Chase,  Gh.  J.  The  Court  are  of  opinion,  that  the  Act  of  Kovem- 
ber  Session,  1781,  ch.  20,  s.  8,  did  secure  to  the  lessor  of  the  plaintiff 
the  land  so  by  him  escheated,  on  his  paying  two-thirds  of  the  vaJue 
of  the  land,  being  what  he  was  liable  to  pay  for  the  same  as  confis- 
cated British  property;  and  that  the  grant  obtained  by  him  did 

in /I  ^P®^*^  *^  *  P^s  *^**  ^^^^  ^  **™  ^y  relation,  from  the  date  of  - 
*^"*  the  warrant.    The  defendant  excepted. 

8.  The  sixth  bill  of  exceptions. — ^The  defendant  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  if  Brown's 
Adventure  belonged  to  a  British  subject  at  the  time  of  passing  the 
Act  confiscating  British  property  in  this  State,  and  if  no  actual  pos- 
session had  been  taken  thereof  by  the  State,  or  its  agents,  and  no 
sale  or  disposition  made  thereof,  by  the  State,  to  any  person,  at  any 
time  before  the  treaty  between  the  United  States  and  Great  Britain, 
dated  the  19th  of  November,  1794,  took  effect,  that  the  lessor  of  the 
plaintiff  could  make  no  title  thereto  by  his  warrant,  certificate  of 
survey  and  patent. 

Chasb,  Ch.  J.  The  Court  are  of  opinion,  that  the  State,  by  its 
commissioners,  was  in  possession  of  all  British  property  within  the 
limits  thereoi',  under  and  by  virtue  of  the  Act  of  Confiscation,  Octo- 
ber, 1780,  ch.  45,  and  the  Act  of  the  same  session,  ch.  49,  to  appoint 
commissioners,  &c.  and  that  the  possession  of  the  land  was  in  the 
'state  at  the  time  the  lessor  of  the  plaintiff  obtained  his  escheat 
warrant ;  and  that  no  British  subject  could  hold  land  in  this  State 
on  the  19th  of  November,  1794,  the  time  when  the  treaty  was  entered 
into  between  Great  Britain  and  the  United  States  of  America.  The 
defendant  excepted. 

9.  The  seventh  bill  of  exceptions. — The  plaintiff  then  offered  in 
evidence,  that  Scarth^  died  before  the  year  1795,  without  heirs,  and 
that  Barker  left  heirs  now  living  in  this  State.  Also  an  escheat 
warrant,  to  affect  by  escheat  the  whole  of  Brown's  Adventure,  except 
the  130  acres  conveyed  to  Barker,  granted  to  the  lessor  of  the  plain- 
tiff, &c.  The  defendant  then  offered  in  evidence,  that  the  lineal 
descendants,  and  heirs  at  law  of  Brown,  the  original  patentee,  were 
at  this  time  living  in  this  State.  Also,  that  Bawlings,  the  grantee, 
died  leaving  heirs,  and  that  the  heirs  and  descendants  of  liawUngs 
are  at  this  time  living  in  this  State.  Also,  that  the  descendant-s, 
and  heirs  at  law  of  Scarth,  are  at  this  time  alive  and  residing  in 
Great  Britain;  and  that  Scarth  was  a  merchant  in  the  year  1706, 
reiiiiding  in  London,  trading  to  the  then  Province  (now  State,)  of 
Maryland;  and  that  Scarth,  and  his  descendants  and  heirs  at  law, 
^^_  have  from  the  year  1796,  in  succession,  severally  resided  in 
J  ifo  Great  Britain  to  this  time,  being  British  •  subjects,  and  never 
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were  in  this  State.  Also  the  will  of  Bawlings,  dated  the  25th  of 
March,  1741,  thereby  devising  that  his  lands,  called  Brown^s  Adven> 
tore  and  Young's  Lot,  be  equally  divided  between  his  sons  and 
daughters.  Also  that  Waters  is  dead,  and  that  his  descendants  and 
heirs  %re  now  living  in  this  State.  Also  that  The  Baltimore  Com- 
pany, under  whom  the  defendant  claims,  have  been  for  fifty  years 
last  past  in  the  actual  possession  and  user  of  the  whole  of  Brown's 
Adventure,  by  clearing  and  cutting  the  wood  off  the  land  for  their 
iron  works,  and  claiming  the  land;  and  that  there  has  been  no  actual 
or  mixed  possession  of  any  part  of  the  land  by  Scarth,  or  by  any 
person  claiming  under  him,  or  by  any  person  claiming  adverse  to 
The  Baltimore  Company.  The  defendant  then  prayed  the  opinion 
of  the  Court,  and  their  direction  to  the  jury,  that  if  they  find  the 
facts  stated  by  the  defendant  to  be  true,  and  that  no  payment  of 
principal  and  interest  due  on  the  mortgage  from  Bawlings  to  Scarth 
was  at  any  time  paid,  made  or  done,  on  or  after  the  13th  of  May^ 
1709,  that  then  the  jury  may  and  ought  to  presume  the  mortgage 
satisfied  before  the  year  1780,  and  that  the  plaintiff  is  not  entitled  to 
recover. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  facts  stated 
win  not  warrant  the  jury  in  presuming  the  mortgage  was  satisfied 
hefore  the  year  1780,  inasmuch  as  Scarth  was  continually  a  resident 
of  Great  Britain,  and  although  he  never  entered  into  possession  of 
the  laud;  yet  a  possession  of  The  Baltimore  Company  of  50  years 
will  not  authorize  the  presumption  of  the  payment  of  the  mortgage 
money,  as  the  defendant  has  not  deduced  or  shown  any  title  in  them 
ftom  Bawlings;  and  therefore  the  Court  refuse  to  give  the  direction 
prayed.    The  defendant  excepted. 

10.  The  eighth  bill  of  exceptions. — The  defendant  then  prayed 
the  opinion  and  direction  of  the  Court  to  the  jury,  that  if  the  facts 
are  found  true,  as  stated  by  the  defendant,  that  then  the  Acts  of 
Confiscation,  of  October,  1780,  ch.  45,  and  ch.  49,  vested  no  benefi- 
cial interest  in  this  State  in  the  lands  mentioned  in  the  mortgage 
from  Bawlings  to  Scarth,  but  that  the  same,  if  it  vested  in  this 
State  under  the  Act  of  Confiscation,  was  liable  to  the  equity  of 
redemption  in  the  heirs  of  Bawlings,  the  mortgagor,  and  that  by 
operation  of  the  British  treaty,  so  far  as  the  mortgagee  could  claim 
an  •  interest  in  the  mortgaged  lands,  the  same  was  saved  ^  ^^ 
from  confiscation  by  that  treaty,  and  consequently  the  plain-  -^^^ 
tiff  is  not  entitled  to  recover. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  on  the  expiration 
of  the  time  limited  in  the  mortgage  for  the  payment  of  the  money, 
a  complete  legal  estate  of  inheritance  vested  in  the  mortgagee,  liable 
to  confiscation,  and  was  vested  in  the  State  in  virtue  of  the  Act  of 
Confiscation  of  October,  1780,  ch.  45,  and  the  Act  of  the  same  ses- 
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ston,  ch.  49,  to  api)0]Dt  commissioners,  &c.  sabject  to  the  right  of 
redemption  in  the  mortgagor,  and  his  heirs;  and  that  the  British 
treaty  cannot  operate  to  affect  the  plainti^'s  right  to  recover  in  this 
ejectment.    The  defendant  excepted. 

11.  The  defendant  then  offered  to  read  in  evidence  an  original 
lease  and  release  from  Waters  to  Benjamin  Tasker,  and  others,  (The 
Baltimore  Company,)  which  are  not  to  be  found  upon  any  of  the 
records  of  the  State,  and  which  are  dated,  the  lease  on  the  20th,  and 
the  release  on  the  21st  of  June,  1738,  reciting  the  judgment  obtained 
by  Waters,  in  the  Provincial  Court,  for  the  condemnation  of  Brown's 
Adventure,  mortgaged  by  Kawlings  to  Scarth  the  13th  of  May,  1706, 
as  the  effects  of  Scarth,  &c.  and  conveying  to  Tasker,  and  others, 
so  much  and  such  part  of  Brown's  Adventure  as  should,  according 
to  the  valuation,  upon  oath,  returned  into  the  Provincial  Court, 
amount  to  £145  1  5  sterling  money,  &;c.  Keither  of  which  deeds 
appear  to  have  been  acknowledged.  The  plaintiff  objected  to  the 
readiug  of  the  deeds  in  evidence. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  lease  and  re- 
lease, being  ancient  deeds,  not  necessary  to  be  recorded,  may  be 
read  in  evidence  to  the  jury.    They  were  accordingly  read  to  the  jury. 

12.  The  ninth  bill  of  exceptions. — ^The  defendant  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jurj-,  that  if  they 
find  the  facts  true,  a«  stated  by  the  defendant,  that  then  the  deeds 
of  lease  and  release  from  Waters  to  Tasker  and  others,  conveyed  a 
legal  title  in  the  lands  therein  mentioned;  and  that  if  a  legal  title 
did  not  pass,  that  then  the  jury  may  and  ought  to  presume  a  title  in 

^^  Tasker  and  others,  to  the  whole  of  an  *  undivided  386  *  acres 
*^  •  of  land,  being  an  undivided  part  of  the  870  acres  of  land, 
mortgaged  to  Scarth,  called  Brown's  Adventure. 

Chase,  Ch.  J.  The  evidence  will  not  warrant  the  Court  to  direct 
the  jury  to  presume  that  Scarth  perfected  the  title  of  the  defendant, 
deeds  having  been  produced  showing  that  a  defective  title  had  been 
transferred.  Until  all  the  money  was  paid,  Scarth  was  not  bound 
to  convey  or  diminish  the  security  he  had  acquired  for  the  whole 
debt  due  to  him.  The  Court  refuse  to  give  the  opinion  and  direc- 
tion as  prayed.    The  defendant  excepted. 

13.  The  tenth  bill  of  exceptions. — ^The  defendant  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  as  to  all 
that  part  of  Brown's  Adventure,  contained  in  the  deeds  from  Waters 
to  Tasker  and  others,  under  whom  the  detendant  claims,  the  patent 
granted  to  the  lessor  of  the  plaintiff  doth  not  give  him  a  title  thereto, 
or  enable  the  plaintiff  to  recover  the  same. 

Chase,  Ch.  J.  The  Court  refuse  to  give  the  opinion  and  direc- 
tion prayed. 
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The  defendant  excepted.  The  verdict  and  judgment  being  for  the 
plaintiff,  the  defendant  appealed  to  this  Court,  where  the  cause  was 
argaed  at  December,  1806,  befoi-e  TiLcmMAN,  Buchanan,  Nic^hol- 
soN,  and  Gantt,  JJ. 

Martin^  Key  and  Harper,  for  the  appellant,  in  their  arguments  on 
the  first  bill  of  exceptions,  contended,  that  every  deed,  to  give  it 
validity,  mnst  contain,  at  conunon  law,  1.  Indentation.    2.  Sealing. 

3.  Delivery ;  and  superinduced  by  the  Act  of  1699,  ch.  42,  two  other 
requisites,  1.  It  must  be  acknowledged;  and  2.  It  must  be  enrolled 
within  twelve  months  from  its  date.  They  also  contended,  1.  That  the 
deed  from  Brown  to  Gadsby  appeared  to  have  been  executed  in  pain 
before  Carroll  and  Bland,  and  sealed  and  delivered  in  their  presence. 
2.  That  the  receipt  of  the  alienation  fine,  as  endorsed  on  the  deed, 
stated  that  it  was  paid  to  Carroll  on  the  4th  of  May,  1699.  3.  That 
there  was  strong  evidence  of  the  execution  of  the  deed  on  that  day, 
because  Carroll,  who  gave  the  receipt,  was  a  witness  to  its  execution. 

4.  That  it  was  unusual  to  pay  the  alienation  fine  before  the  execu- 
tion of  the  deed,  as  it  could  not  be  demanded  before  execution,  being 
a  dnty  arising  on  the  actual  alienation,  and  not  before.  5.  That 
•it  was  further  established  by  the  act  of  the  clerk  of  the  ^^^ 
Court,  who  officially  certified  the  alteration  of  the  date,  as  a  *  "^ 
proceeding  in  Court  by  the  consent  of  the  Court  and  the  parties  ^ 
which,  when  done,  admitted  the  deed  to  be  recorded.  6.  That  it 
was  the  official  act  of  the  clerk  could  not  be  doubted,  because  it  was 
made  under  the  eye  of  the  Court,  and  with  their  consent,  and  en- 
dorsed on  the  original  deed.  7.  That  it  was  endorsed  at  the  request 
of  the  grantee,  for  his  benefit,  and  to  explain  the  date  of  the  aliena- 
tion fine.  8.  That  the  memorandum,  after  so  great  a  lapse  of  time, 
was  the  best  evidence  of  the  fact,  and  ought  therefore  to  have  been 
admitted  in  evidence  as  the  act  of  the  clerk  in  open  Court,  with  the 
consent  of  the  Court  and  the  parties  to  the  deed.  They  referred  to 
Oilb.L.  U.  198;  Markham  vs.  OonastoUj  Cro.  Eliz.  626;  Cospey  ys. 
Turner  J  Ibidy  800;  lite  State  vs.  Oden  (a;)  RusneWs  Lessee  vs.  Baker  ^ 
I H,  dt  J.  71;  Hoddy^^  Lessee  vs.  Harryman,  3  H,  dt  McH.  581;  Wood 
V8.  Oicings  &  Smith,  1  Cranch,  239. 


(a)  In  the  case  of  T?ie  State  vs.  Oclen,  in  the  Greneral  Court  at  May  Term. 
1800,  in  debt  on  bond,  the  defendant  pleaded  non  eat  factum^  and  that  the 
bond  was  delivered  as  an  escrow.  At  the  trial  the  plaintiff  offered  to  prove, 
that  J.  S.  was  indebted  to  the  State,  and  that  the  defendant  was  indebted  to 
J*  S.;  that  it  was  agreed  that  J.  S.  should  give  up  to  the  defendant  his  bond, 
and  that  the  defendant  should  execute  his  bond  to  the  State  for  the  sum 
which  he  owed  to  J.  S. — which  was  done.  That  the  defendant's  bond  was 
presented  to  the  State's  agent,  but  which  was  refused  to  be  received  in  dis- 
charge of  the  debt  due  to  the  State  by  J.  S.  and  upon  which  bond  this  suit 
^was  brought  in  the  name  of  the  State  for  the  use  of  J.  S.  The  General 
Court  refused  to  direct  the  jury  that  the  bond  was  the  deed  of  the  defend- 
ant. 
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On  the  second  bill  of  exceptions  they  contended,  1.  That  the  land 
was  not  liable  to  escheat,  there  being  heirs  of  Scarth ;  and  they 
referred  to  the  several  Acts  of  Confiscation  of  October,  1780,  ch.  46, 
ch.  49,  and  ch.  51.  2.  That  this  was  not  a  case  within  the  war- 
ranty of  the  Act  of  iN^ovember,  1781,  ch.  20,  s.  8.  They  cited  1  BUc 
Com.  91.  3.  That  the  land  was  liable  to  confiscation,  and  the  title 
to  it  coDld  only  be  obtained  in  a  particolar  manner — by  sale  and 
deed ;  and  that  the  land  office  had  no  power  or  authority  over  con- 
fiscated lands.  They  referred  to  Acts  of  1785,  ch.  81 ;  1785,  ch.  66,  ch. 
88;  1788,  ch.  49;  1789,  ch.  47;  1791,  ch.  77,8.8;  1792,  ch.  81,s.  6; 
1793,  ch.  64;  1795,  ch.  6;  1796,  ch.  12;  1799,  ch.  80,  s.  6;  and  1800, 
-^  ch.  62,  8.  6.  4.  That  the  patent  was  made  without  •  aathor- 
^"^  ity,  and  was  void.  They  cited  KeUy^s  Lessee  vs.  Oreenfield^  2 
H.  cfe  McH.  121. 

On  the  third,  fourth,  and  fifth  bills  of  exceptions,  they  contended, 

I.  That  this  land  was  held  under  a  judgment  of  condemnation  on 
attachment.    They  referred  to  the  Act  of  1715,  ch.  40 ;  Stat.  5  Geo. 

II,  ch.  7;  Plater^ 8  Lessee  vs.  Hepburn,  3  H.  &  McH.  434;  Bavidson^s 
Lessee  vs.  Beattpy  Ibidj  594.  The  Act  of  1797,  ch.  119.  2.  That  if 
it  could  not  be  legally  held  under  that  judgment,  it  was  embraced 
by  the  releasing  Act  of  1797,  ch.  119,  unless  it  came  within  one  of 
the  provisos.  3.  That  the  second  proviso  could  not  aid  the  appellee, 
for  two  reasons — 1st.  because  J^orwood  was  not  an  informer  against 
confiscated  lands;  and  2nd.  because  the  rights  of  informers  extended 

.  not  to  the  land,  but  to  a  certain  part  of  the  price.  They  referred  to 
the  Acts  of  1785,  ch.  88,  s.  3;  1788,  ch.  49,  s.  2;  1789,  ch.  47,  s.  20; 
1790,  ch.  65;  1791,  ch.  77,  ch.  90;  1792,  ch.  81;  1794,  ch.  40,  s.  7; 
and  1800,  ch.  62.  4.  That  the  only  remaining  question  was,  whether 
Norwood  came  within  the  first  proviso;  that  is,  whether  at  the  time 
of  passing  this  Act,  (2l8t  January,  1798,)  he  had  a  right  in  or  to  this 
land?  They  contended  that  the  grant  to  Norwood  could  have  no 
relation  to  the  date  of  the  escheat  warrant,  which  had  illegally 
issued;  nor  to  the  date  of  the  certificate  of  survey,  which  waB 
equally  illegal,  as  there  could  be  no  relation  to  an  illegal  or  tortious 
inception  of  title.  3  Coke,  286,  29  a;  2  Ventris,  200;  Toumsend'vs. 
Ash,  3  Aik.  340;  Co.  Litt.  310  b;  3  Shep.  Abr.  150,  151, 152;  Howard 
vs.  CromweU,  4t  H.  &  McH.  325,  and  1  H.  &  J.  115;  Peter  vs.  Mains, 
A  H.  i&  McH.  423;  Hammond  vs.  Norris,  in  the  Greneral  Court, 
.(see|>o«<.) 

On  the  sixth  and  eighth  bills  of  exceptions,  they  contended,  1. 
That  the  Confiscation  Act  excepted  debts,  and,  by  an  equitable  con- 
struction, it  excepted  all  the  incidents  to  and  securities  for  debts. 
They  cited  Pow.  on  Mori.  13, 15, 16, 178, 179.  2.  That  if  mortgagee 
were  affected  by  the  Act  of  Confiscation,  still  the  treaty  of  i)eac6 
protected  them,  and  operated  as  a  repeal  pro  innto.  They  referred 
to  the  treaty  of  peace  of  3d  of  September,  1783,  Art.  4,  5,  6;  Ware* 


OWmGS  vs.  NOEWOOD.— 2  H.  &  J.  95 

V8.  HyltoUj  3  Ball,  199;    ClerJce  vs.  Harwood^  Ibid,  342;   and  the 
treaty  of  the  19th  of  ISTovember,  1794,  Art.  9. 

•  On  the  seventh  bill  of  exceptions  they  contended,  that  ^  ^  ^ 
the  nature  and  length  of  the  possession  of  tlie  appellant,  and  **^ 
those  under  whom  he  claimed,  to  the  exclttsioQ  of  all  others,  and 
there  being  no  demand  of  the  mortgage  debt,  were  sufficient  for  the 
Court  to  have  directed  the  jury  to  presume  the  mortgage  debt  had 
been  satisfied. 

On  the  ninth  and  tenth  bills  of  exceptions,  they  cited  Warren  vs. 
Greenville,  2  Stra.  1129;  Bridges  vs.  The  Duke  of  Chandos^  2  Burr. 
1065;  Anonymous  Case,  1  Ventris,  257;  The  Mayor  of  Hull  vs.  Homer , 
Cowp.  102;  Eldridge  vs.  Knott,  Ibid,  214;  CocJcsedge  vs.  Fanshaw, 
Dougl.  119;  12  Coke,  5;  The  Acjt  of  1797,  ch.  119;  Carroll  et  al.  Lessee 
vs.  Norwood,  4  H.  dt  McH.  287. 

Ridgely,  Mason,  and  Johnson,  (Attorney-Greneral,)  for  the  appellee, 
m  their  arguments  on  the  first  bill  of  exceptions,  insisted,  1.  That 
the  acknowledgment  of  the  deed  from  Brown  to  Gadsby  was  no 
proof  that  there  was  a  delivery  before  that  time.  2.  That  the  mem- 
orandums taken  together,  prove  that  there  was  a  delivery  at  that 
time.  They  cited  Smartle  vs.  WiUiams,  1  Salk.  280;  Markhatn  ys. 
Gonaston,  Cro.  Eliz.  626,  627. 

On  the  second  bill  of  exceptions,  they  contended,  1.  That  the  land 
was  liable  to  escheat,  and  that  the  escheat  grant  wa^s  prima  facie 
evidence  of  an  escheat.  That  if  Scarth,  or  his  daughter,  died  after 
the  4th  of  July,  1776,  and  before  the  Act  of  Confiscation,  then  the 
iaiid  escheated  to  the  State,  as  the  next  heir  being  an  alien  could 
not  inherit;  and  that  it  was  incumbent  on  the  appellant,  who  claimed 
against  the  escheat  grant,  to  prove  that  jbhis  did  not  happen.  2. 
That  admitting  the  land  to  have  been  liable  to  confiscation,  and  not 
escheat;  still  the  grant  ought  to  pass  it ;  because,  at  the  time  of  the 
grant,  tbe  price  of  escheat  and  confiscated  lands  were  the  same.  3. 
That  at  the  time  of  making  the  grant,  the  Chancellor  had  authority 
to  grant  confiscated  lands  under  the  Acts  of  1793,  ch.  64,  and  1795, 
ch.  6.  4.  That  he  had  general  authority  to  judge  and  decide  in  dis- 
putes respecting  the  title  of  confiscated  lands,  and  that  he  did  so 
on  Hammond's  caveat;  and  his  decision  ought  to  be  final  under 
the  Acts  of  1785,  ch.  66-,  April,  1787,  ch.  30,  s.  4,  and  1789,  ch.  35, 
s.  4.  5.  That  the  grant  was  protected  by  the  warranty  clause  in  the 
Act  of  November,  •  1781,  ch.  20,  s.  8.  They  referred  to  2  Blk. 
Com.  249.  The  several  Acts  of  Confiscation  before  referred  *  *  * 
to;  and  the  Acts  of  November,  1781,  ch.  20,  s.  8,  s.  6, 17;  1793,  ch. 
64;  1795,  ch.  6;  1785,  ch.  66,  ch.  88,  s.  3;  and  April,  1787,  ch.  30,  s. 
4;  Wynne  vs.  Wynne,  1  Wils.  43;  Goodtitle  vs.  Bailey,  2  Cowp.  600; 
Walton  vs.  Shelley,  1  T.  B.  296;  Buckland  vs.  Tankard,  5  T.  jK.  578; 
fi«r  vs.  The  Bishop  of  Chester,  ike.  -2  Salk.  561;  Kellyh  Lessee  vs. 
Greenfield,  2  H.  &  McH.  140;  Hammond  et  al.  Jjessee  vs.  Norris,  in 
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the  General  Court,  (see  post;)  Ooodtitle  vs.  Margan^  1  T,  B.  758; 
OittingSj  Jr,  Lessee  vs.  HaUj  in  the  Creneral  Court,  (see  post^  112.) 

On  the  third  bill  of  exceptions  they  referred  to  the  Acts  of  1715, 
ch.  40,  8.  7,  and  1797,  ch.  119.  Bex  vs.  Beane,  2  Show.  85 ;  Taylor  vs. 
Colej  3  T,  B.  296;  Davidson^s  Lessee  vs.  Beatty,  3.  H.  dt  McH.  594. 

On  the  fourth  bill  of  exceptions  they  i*eferred  to  the  Acts  of  1797, 
ch.  119;  November,  1781,  ch.  20,  s.  6,  8;  and  1789,  ch.  35,  s.  5. 

On  the  seventh  bill  of  exceptions  they  contended,  that  the  mort- 
gage from  Bawlings  to  Scarth,  by  lapse  of  time  and  the  long  posses- 
sion of  the  mortgagee,  had  become  an  absolute  estate,  and  the  equity 
of  redemption  was  gone.  They  cited  1  Fonhh  323 ;  2  FonbL  269 ;  Cook 
vs.  Amham^  3  P.  Wms,  288,  (note). 

On  the  eighth  bill  of  exceptions  they  referred  to  the  Acts  of  April, 
1782,  ch.  60,  s.  7,  8;  and  1784,  ch.  81.  Striihorstw^.  Grcmej2  W.  BJk. 
Bep.  723. 

On  the  ninth  and  tenth  bills  of  exceptions  they  cited  Denn  vs.  Bar- 
nardy  2  Cotcp.  597 ;  Davidson^s  Tjessee  vs.  Beatty^  3  H.  db  McH.  594. 

Curia  ad.  tmU. 

The  Court  of  Appeals,  at  this  term,  affirmed  the  judgment  of  the 
General  Court,  concurring  in  the  opinions  expressed  in  all  the  biUsof 
exceptions. 

The  appellant  considered  this  was  a  case  arising  under  a  treaty, 
within  the  meaning  of  the  Constitution  of  the  United  States,  and  that 
the  Supreme  Court  had  appellate  jurisdiction  therein,  he  therefore 
sued  out  a  writ  of  error  under  the  provisions  of  the  25th  section  of 
the  Act  of  Congress,  entitled,  '<  An  Act  to  establish  the  Judicial 
no  ^^^®  ^^ **^®  XJnited  •  States,''  passed  on  the  24th  of  Septem- 
**'^  ber,  1789;  but  the  Supreme  Court,  considering  it  not  to  be 
such  a  case,  dismissed  the  writ  of  error.    5  Cranchy  344. 


Hall  vs.  Gittings,  Junr's,  Lessee. 
GiTTiNGS,  Junr's,  Lessee  vs.  Hall. 

No  adversary  possession  of  land  can  avail  against  the  State,  (a) 

Lands  which  escheated  to  the  Lord  Proprietary,  were  by  the  Acts  of  Octo- 
ber. 1780,  ch.  45,  and  ch.  49,  confiscated  to  and  vested  in  the  State,  with- 
out office  found,  or  an  actual  entry. 

(a)  But  by  Rev.  Code,  Art.  69,  sec.  9,  whenever  land  shall  be  taken  up 
under  a  common  or  special  warrant,  &c.  any  person  may  give  in  evidence 
his  possession  thereof,  and  if  it  shall  appear  that  such  person,  or  those  under 
whom  he  claims,  have  had  possession  for  twenty  years  before  the  action 
brought,  such  possession  shall  be  a  bar  to  all  right  or  claim  derived  from  the 
State  under  any  patent  issued  upon  such  warrant. 
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An  adTersary  possession  commencing  against  the  Proprietary,  ceased  to 
operate  against  the  State  after  the  Act  of  Confiscation,  (a) 

The  Act  of  October,  1780,  ch.  49,  vested  the  seisin  and  possession  of  all  lands 
liable  to  confiscation  in  the  commissioners,  on  behalf  of  the  State,  and 
divested  the  possession  of  all  other  persons. 

If  two  persons  are  in  possession  of  land,  the  one  by  right,  and  the  other  by 
wrong,  it  is  the  possession  of  him  who  is  in  by  right,  (b) 

If  land  liable  to  escheat  is  included  in  a  survey  and  grant  under  an  escheat 
warrant  on  another  tract  of  land,  such  grant  will  operate  to  pass  a  good 
title  to  the  land  so  included,  if  there  has  been  possession  and  payment 
of  quit  rents  for  more  than  20  years  before  the  Act  of  Confiscation. 

Land  not  liable  to  escheat  at  the  time  it  was  included  in  a  grant  on  a  survey 
made  in  virtue  of  an  escheat  warrant  on  another  tract,  but  which  after- 
wards became  escheat,  will  not  pass  under  such  grant,  and  the  State  is 
not  estopped  from  granting  it  to  any  other  person,  (c) 


(a)  Approved  in  Armstrong  vs.  MorrOl,  14  Wallace,  146,  when  the  Court 
said:  '^Beyond  all  question,  the  case  of  Hcdl  vs.  (Ht tings,  presented  the  same 
question  as  that  involved  in  the  case  before  the  Court,  and  the  decision  was 
that  the  forfeiture  to  the  State  within  the  period  necessary  to  give  effect  to 
the  statute,  did  have  the  effect  to  break  the  continuity  of  adverse  possession, 
and  prevented  the  operation  of  the  statute  bar.'^ 

(6)  Affirmed  in  Casey  vs.  Inloes,  1  Gill,  500.  As  against  a  wrong-doer, 
claiming  title  by  possession  only,  the  law  is  the  same  whether  the  real  owner 
be  in  actual  possession  of  any  part  of  the  land  or  not.  Hoye  vs.  Swan,  5 
Md.  238.  Title  to  land  draws  the  seisin  to  it,  so  that  one  having  such  title  is, 
by  force  thereof,  in  possession  of  the  whole  until  ouster  of  some  one  enter- 
ing with  claim  of  adverse  possession.  Ibid.  In  this  case  the  Court  said: 
"The  doctrines  of  adverse  possession  are  treated  of  in  Casey  vs.  Inloes^  1  G. 
oOO,  and  the  cases  of  Davidson  vs.  Beatty,  8  H.  &  McH.  621;  Cheney  vs.  Ring- 
gold, 2  H.  &  J.  87,  and  Hall  vs.  Oittings,  are  there  referred  to  as  establishing 
title  by  constructive  possession,  where  the  real  owner  is  in  possession  of 
part  of  his  land.  We  do  not  understand  the  learned  Judge  who  pronounced 
that  opinion  to  have  confined  the  principles  there  stated  to  cases  of  actual 
mixed  possession,  but  to  have  extended  them  to  all  cases  where  real  estate 
is  claimed  by  a  wrong-doer,  relying  on  possession  aJone  against  the  real 
owner.  ♦  ♦  Hall  vs.  Oittings^  was  not  a  case  of  actual  possession  of  any 
part  of  the  land  during  the  time  of  the  alleged  adversary  possession  of  the 
defendant.  The  question  was  whether  the  commissioners  appointed  to  pre- 
serve confiscated  property  by  the  Act  of  1780,  c.  49,  were  seised  and  possessed 
of  confiscated  lands  without  actual  entry,  and  the  Court  held  that,  by  opera- 
tion of  the  Act,  the  commissioners  were  in  possession,  as  agents  of  the  State, 
^rom  the  time  of  its  passage.  *  *  The  constructive  possession  of  the  com- 
missioners ousted  the  actual  possession  of  the  wrong-doer.^-    5  Md.  249. 

(c)  Escheat  land  must  be  taken  up  by  a  warrant  of  escheat,  and  if,  under 
such  a  warrant,  it  is  included  as  vacancy,  the  title  does  not  pass  to  the 
patentee,  but  remains  in  the  State.  Smith  vs.  Baker,  4  Md.  Ch.  29.  Escheat- 
Able  lands  taken  up  as  vacancy,  may  subsequently  be  granted  to  another 
Tinder  an  escheat  warrant.  Ibid,  But,  if  there  be  no  fraud  or  imposition 
practised  upon  the  State,  and  a  party  has  purchased  and  paid  for  lands  sup- 
posed to  be  vacant,  but  which  in  fact  came  to  the  State  by  escheat,  and  the 
party  receiving  the  grant  has  exercised  acts  of  ownership  over  the  land  for 
a  period  to  give  him  the  protection  of  Art.  57,  sec.  9,  of  the  Code,  he  ought 
^  to  be  disturbed,  or  have  his  title  brought  into  question,  by  a  subsequent 
7  2  H.  &  J. 
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An  escheat  grant  relates  to,  and  operates  to  pass  the  whole  of  the  original 
tract  escheated,  (a) 

If  there  are  two  descriptions  of  the  land  conveyed,  the  one  by  name,  and  the 
other  by  metes  and  bounds,  &c.  the  grant  will  operate  to  pass  the  land 
a<MX>rding  to  that  description  which  is  most  beneficial  to  the  grantee,  (b) 

If  the  testimony  of  a  witness  is  intended  to  be  objected  to  because  of  his 
holding  adjoining  lands,  &c.  his  interest  must  be  located  on  the  plots. 

The  declarations  of  a  former  holder  of  the  adjoining  lands,  as  to  the  bounds 
of  the  land  in  dispute,  admitted  in  evidence,  it  not  appearing  by  the 
plots  that  he  was  interested  in  establishing  the  truth  of  the  facts  related 
by  him. 

Whether  or  not  a  will  was  legally  executed  and  proved,  are  matters  of  fact 
for  the  jury;  and  where  the  will  was  made  in  1688,  they  may  and  ought, 
from  the  length  of  time  elapsed,  to  presume  that  it  had  been  duly  exe- 
cuted and  proved,  (c) 

The  jury  were  directed  on  certain  evidence  of  title  and  descent,  that  if  true, 
then  land  which  had  been  granted  as  escheat  land  was  not  escheatable, 
although  for  upwards  of  100  years  no  person  ever  claimed  the  land 
under  the  original  grantee. 

In  ejectment  the  plaintiff  must  recover  on  the  strength  of  his  own  title. 
The  defendant  may  prevent  his  recovery,  by  showing  a  title  in  himself, 
or  a  clear  subsisting  title  in  a  stranger   (d) 

grant  issued  to  another  person  upon  an  escheat  warrant.    Armstrong  xb^ 
BUHnger,  47  Md.  103. 

(a)  Affirmed  in  Casey  vs.  IrUoes,  1  Gill,  507,  and  it  was  so  held  in  Jones  vs. 
Badley,  4  Md.  Ch.  167. 

(b)  Affirmed  in  Mundell  vs.  Perry ^  2  G.  &  J.  206.  Cf .  Hatckms  vs.  Htmson^ 
1  H.  &  McH.  298;  Helms  vs.  Howard,  2  H.  &  McH.  83;  Norris  vs.  Pottee,  4  H. 
&  McH.  883;  Buchanan  vs.  Stewart,  3  H.  &  J.  829;  Bryan  vs.  Harvey,  18  Md. 
118.  But  general  words  in  a  deed  may  be  restricted  by  a  specific  description 
in  an  annexed  schedule.  Mvns  vs.  Armstrong^  81  Md.  87.  The  rule  is  one 
of  rigor  and  is  not  to  be  resorted  to  except  where  other  rules  of  exposition 
fail.     Vamum  vs.  Thurston,  17  Md.  470;  Carroll  vs.  Chranite,  11  Md.  399. 

(c)  In  Hale  vs.  Monroe,  28  Md.  114,  the  Court  said  that  in  Hall  vs.  (Httings, 
the  will,  made  in  1683,  was  proved  by  an  exemplification  taken  from  the 
records  of  the  Prerogative  office.  One  of  the  witnesses  proved  that  the  tes- 
tator executed  the  same.  Another  witness  proved  her  mark,  and  that  the 
remaining  witness  was  dead.  It  was  not  the  case  of  a  lost  will,  or  of  a  copy 
that  had  been  recorded.  ^'  We  think  the  Court  went  quite  far  enough  in 
that  case,  and  we  do  not  consider  ourselves  authorized  to  extend  the  indul- 
gence, or  to  allow  the  doctrine  of  presumption  to  go  beyond  the  verge  of 
that  case.  While  we  recognize  its  authority  where  there  is  a  similar  state 
of  facts  or  proof,  we  cannot  permit  ourselves,  by  charitable  construction  to 
be  given  to  ancient  documents,  to  disregard  the  plain  and  imperative  man- 
dates of  the  law.^^  And  it  was  accordingly  held  that,  where  an  original 
will  was  lost  and  a  copy  thereof  made  from  memory  was  admitted  to  pro- 
bate, a  certified  copy  of  this  paper  was  inadmissible  in  evidence  to  show  a 
devise  of  real  estate,  and  that  the  jury  could  not  presume  the  existence  of 
the  will  from  the  probated  thereof. 

(d)  Affirmed  in  Lannay  vs.  Wilson,  30  Md.  546,  the  Court  saying  that  where 
the  plaintiff  in  ejectmept  shows  a  prima  facie  good  title,  it  is  incumbent  on 
the  defendant,  setting  up  an  outstanding  title  by  way  of  defence,  to  estab- 
lish the  existence  of  such  title  with  clearness  and  precision;  and  generally 
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Poflseesion  is  preBomptiTe  evidence  of  right,  and  the  defendant  cannot  be 

deprived  of  his  possession  by  any  person  but  the  rightful  owner  of  the 

land,  t.  e.  he  who  hath  the  jus  possessionis, 
A  clear  subsisting  title,  outstanding  in  another,  means  such  a  title  as  the 

stranger  could  recover  on  in  ejectment  cigainst  either  of  the  contending 

parties,  (a) 

Land  is  not  escheatable  as  long  as  there  are  heirs  of  the  original  tenant  or 
grantee. 

Escheat  is  that  possibility  of  interest  which  reverts  to  or  devolves  on  the 
lord  upon  the  failure  of  heirs  of  the  original  grantee,  and  he  cannot 
grant  the  land  again  until  that  event  happens;  and  if  he  does  his  grant 
will  pass  nothing,  (h) 

An  escheat  grant  is  prima  facie  evidence  of  title;  but  being  only  a  presump- 
tion of  right  in  the  Proprietary,  it  only  exists  until  the  contrary  is 
proved,  (c) 

Nothing  but  20  years  adversary  possession  can  defeat  a  title  acquired  under 
a  legal  grant. 

The  jury  were  directed,  that  if  they  believed  certain  facts,  then  the  pre- 
sumption of  law  was,  that  G.  H.  for  whom  the  land  in  dispute  was  sur- 
veyed on  the  14th  of  October,  1683,  and  granted  to  him  the  10th  of 
August,  1684,  was  seized  thereof  at  the  time  of  his  will  dated  the  19th  of 
February,  1683,  and  his  death  in  1685,  and  that  the  land  passed  to  his 
devisee  under  the  residuary  clause  in  his  will. 

Cboss- Appeals  from  the  General  Court.  This  was  an  action  of 
ejectment  for  a  tract  of  land  caUed  Friendship  Completed,  lying  in 
Baltimore  County.    The  defendant  (Hall)  in  the  Court  below,  took 


a  title  of  such  nature  as  to  entitle  the  stranger  to  recover  in  ejectment 
against  either  of  the  contending  parties. 

(a)  Affirmed  in  George's  Creek,  <fcc.  vs.  Detmold,  1  Md.  234,  288. 

(6)  Affirmed  in  Ocutey  vs.  Inloes,  1  Gill,  509,  and  in  Brovm  vs.  Shilling,  9  Md. 
80,  where  the  Court  said  that  it  was  settled  in  the  case  of  Hall  vs.  Qittings, 
that  an  escheat  patent  was  only  prima  facie  evidence  of  title  and  might  be 
rebutted,  by  showing  that  the  former  owner  did  not  die  intestate  and  with- 
out heirs,  as  suggested  by  the  party  applying  for  such  jmtent,  and  that  this 
decision  was  not  overruled  by  Cook  vs.  Carroll,  6  Md.  104.  Of.  Howard  vs. 
MoaU,  post,  m.  p.  249;  Ghiyers  vs.  Smith,  22  Md.  289. 

(c)  Affirmed  in  Clement  vs.  Buckle,  9  Gill,  828,  and  in  Hammond  vs. 
Irdoes,  4  Md.  172.  If  the  junior  grant  recites  an  escheat  the  elder  patent 
must  give  place  to  it,  unless  it  be  shown  that  the  land  had  not  escheated. 
The  onus  %yrobandi  is  shifted.  Hammond  vs.  Inloes,  supra,  ''In  2  H. 
&  J.  126,  the  principle  is  stated  to  be  that  an  escheat  grant  is  prima 
facie  evidence  of  title  and  is  available  for  that  purpose  until  the  contrary 
ifl  proved.  It  is  not  necessary  or  usual  according  to  the  practice  of  the  land 
office,  to  state  on*  the  face  of  the  patent  whose  lands  were  escheated,  or  the 
facts  or  circumstances  which  show  the  lands  were  escheatable.  Where 
a  warrant  issued  regularly,  has  been  executed  by  the  proper  officer,  and  a 
certificate  returned  which  has  laid  a  sufficient  time  in  the  land  office  with- 
out caveat,  to  justify  the  emanation  of  a  grant,  it  is  but  a  fair,  reasonable, 
prima  facie  presumption,  that  the  land  taken  up  was  escheatable,  and  that 
the  title  passed  to  the  grantee."  Lee  vs.  Hoge,  1  Gill,  201,  which  case  is 
approved  in  Armstrong  vs.  Bittinger,  47  Md.  103. 
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defence  on  warrant  for  a  tract  of  land  called  Tolly's  Purchase,  granted 
under  an  escheat  Varrant  on  Ciillen's  Lot,  and  part  of  Cullen's  Addi- 
tion. 

1.  At  the  trial  at  May  Term,  1802,  the  defendant  oflFered  to  prove, 
that  George  Holland,  the  patentee  of  Holland's  Park,  died  before  the 
year  1760,  intestate,  and  without  issue,  not  having  conveyed  that 
land,  and  leaving  no  heirs  capable  of  inheriting.  That  in  the  year 
1774,  Walter  Tolly  *  entered  on  and  became  possessed  protU 
*'^  lexpostulat,  of  the  lands  located  on  the  i)lots  in  this  cause,  sur- 
rounding red  M,  IST,  and  P,  claiming  the  same  as  his  own,  and  in 
virtue  of  his  patent  for  Tolly's  Purchase.  That  the  land  included  in 
the  black  lines  on  the  plots  shaded  yellow,  surrounding  red  M,  and 
the  land  in  the  blue  shaded  lines  surrounding  red  N,  and  the  land  in 
the  yellow  lines  surrounding  red  P,  were  in  the  year  1774  actually 
enclosed  by  Tolly,  and  that  he  died  in  the  year  1783,  in  the  actual 
seizin  and  possession,  (so  far  as  he  could  be  seized  and  possessed 
thereof  against  the  State,)  of  the  land  so  enclosed,  and  devised  the 
same  to  the  wife  of  the  defendant.  That  the  defendant,  in  virtue  of 
his  marriage  and  the  devise,  entered  upon  the  said  lands  in  the  year 
1783,  (so  far  as  he  could  be  seized  and  possessed  against  the  State,) 
claiming  the  same,  and  has  ever  since  remained  in  such  seizin  and 
possession  thereof.  That  the  whole  of  the  three  pieces  of  land  has  been 
under  actual  enclosure  of  fences  from  the  year  1774  to  this  period,  by 
Tolly  in  his  life-time,  claiming  the  same,  and  from  the  time  of  his 
death  by  the  defendant,  claiming  the  same.  That  Tolly  in  his  life- 
time, and  the  defendant  since  his  title  accrued  under  the  devise,  and 
his  entry,  have  paid  quit  rents  to  the  Proprietary  in  his  time,  and 
taxes  and  assessments  to  the  State,  since  the  year  1780,  for  Tolly^s 
Purcha%se;  and  that  no  actual  entry  ever  was  made  by  the  State,  or 
any  person  on  behalf  of  the  Stat«,  on  any  of  the  lands  herein  before 
described,  except  the  surveyor,  who  on  the  30th  day  of  March,  1796, 
entered  on  the  same  to  make  the  survey,  on  which  the  lessor  of  the 
plaintiff  afterwards  obtained  a  patent  including  the  said  lands,  for 
the  recovery  of  which  this  suit  is  instituted.  The  plaintiff  then 
prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jury,  that 
they  being  satisfied  as  to  the  true  location  of  Holland's  Park,  the 
same  being  land  escheated  to  the  Proprietor,  and  by  the  Act  of  Con- 
fiscation vested  in  the  State,  no  adversary  possession  on  the  part  of 
the  defendant  can  avail  against  the  State,  so  long  as  the  title  thereof 
remained  in  the  State.  « 

Martin,  (Attorney-General,)  and  Masotiy  for  the  plaintiff,  referred  to 
the  Acts  of  Assembly  of  October,  1780,  ch.  45,  and  ch.  49. 
-  -  -  *  Key  J  Hollingsworih  and  Harper,  for  the  defendants,  cited 
1 1  *  XeUyh  Lessee  vs.  Greenfield  d;  Sothoron,  2  H.  d;  McM.  121 ;  EusseWs 
Lessee  vs.  Baker,  1  H,  &  J.  11',  Ringgold's  Lessee  vs.  MaloUj  1  H.  d'  e/. 
299;  2  BlJc.  Com,  75,  257;  Murray  d-  Sansom  vs.  Ridley^s  Adm^x,  3  jff. 
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d  McU.  171.  The  Acts  of  Assembly,  OctolDter,  1780,  ch.  51,  a.  5;  and 
November  1781,  ch.  20,  s,  8, 17.  Burgees  vs.  Wheat,  1  Wm.  Blk.  Rep. 
174. 

» 

Chase,  Ch.  J.  (Dtjvall  and  Done,  JJ.  concarred.)  The  Court 
are  of  opinion,  that  there  is  no  adversary  possession  on  the  part  of  the 
defendant  which  can  defeat  the  right  derived  from  the  State.  Under 
the  Act  of  October,  1780,  ch.  49,  the  State  became  actually  possessed 
of  the  land;  and  that  Act  dispenses  with  the  requisites  necessary  in 
the  case  of  the  crown,  to  avoid  a  possession  adversary  to  the  rights 
of  the  crown,  to  wit,  an  ofGice  found,  or  an  actnal  entry.  By  an 
office  found  in  England,  the  crown  becomes  actually  seized  and 
possessed  of  any  escheat  land  in  question.  The  State  then  had  the 
right  to  pass  the  Act  of  Assembly;  and  by  that  Act  the  State  by  its 
commissioners,  was  in  as  full  possession  of  the  land  as  if  there  had 
been  an  office  found,  or  actual  entry  by  the  commissioners,  and  ouster 
of  the  defendant,  or  those  under  whom  he  claims. 

This  case  has  been  argued  upon  the  piinciple  of  the  land's  being 
held  under  the  idea  of  its  being  part  of  Tolly's  Purchase.  The  Court 
considers  it  as  distinct  from  Tolly's  Purchase,  and  as  having  no  con- 
nexion with  the  question.  It  has  also  been  contended  by  the  defend- 
ant's counsel  on  the  principles  decided  in  former  cases.  The  Court 
do  not  consider  this  case  as  affected  by  former  decisions.  In  Kelly^s 
Lessee  vs.  Oreenfield  dt  Sothoron,  and  BusselVs  Lessee  vs.  Baker,  the 
lands  had  been  granted  by  common  warrants,  and  afterwards  taken 
by  escheat  warrants,  and  there  the  grantees  under  the  common  war- 
rants, had  had  the  adversary  possession  for  the  full  length  of  time, 
to  wit,  twenty  years.  But  in  this  case  the  State,  by  the  Act  of  1780, 
having  vested  complete  possession  in  its  commissioners,  the  adver- 
sary possession,  (as  stated  in  the  ease,  commencing  at  farthest  in 
1774,)  could  only  have  continued  till  the  passing  of  that  Act.  If  there 
had  been  a  subsequent  entry  and  possession  of  the  land  by  the 
defendant,  or  those  under  whom  *  he  claims,  there  must  have  -m^m 
been  a  continuance  for  twenty  years  of  that  adversary  posses-  *  *^ 
sion  to  defeat  the  right  of  the  State's  grantee. 

The  opinion  of  the  Court,  as  contained  in  the  bill  of  exceptions 
which  was  taken  at  the  trial,  is  as  follows,  viz.  "The  Court  are  of 
opinion,  and  so  direct  the  jury,  that  in  this  case  the  Act  of  Assembly 
which  passed  in  October,  1780,  ch.  49,  vested  the  actual  seizin  and 
possession  of  the  said  land  in  the  commissioners  appointed  to  pre- 
serve confiscated  British  property,  as  fully  and  simply  as  if  the  said 
commissioners,  as  the  agent  or  trustee  of  the  State,  had  made  a 
formal  entry  on  the  same.  That  the  commissioners  were  in  posses- 
sion of  the  said  land  in  virtue  and  by  operation  of  that  Act,  from  the 
time  of  passing  the  same ;  and  although  the  defendant,  or  those  under 
whom  he  claims,  continued  in  the  actual  possession  of  the  said  land, 
it  was  the  possession  of  the  commissioners  on  behalf  of  the  State ;  for 
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where  two  x>ersons  are  in  possession,  the  due  by  right,  and  the  other 
by  wrong,  it  is  the  possession  of  him  who  i&in  by  right. 

*^The  Court  are  also  of  opinion,  that  the  possession  of  the  defend- 
ant, or  those  under  whom  he  claims,  wa«  divested  by  the  said  Act  of 
Assembly,  and  that  the  Act  of  Limitations  ceased  to  have  operation, 
or  to  run  from  that  time,  and  that  he  has  no  right  to  the  said  land  in 
virtue  of  the  said  possession.  That  the  said  possession  not  being 
derived  from,  the  Proprietary,  but  taken  and  held  in  opposition  to  his 
title,  the  defendaut  cannot  have  any  equitable  interest  in  the  land, 
or  claim  to  the  same  upon  the  State,  as  standing  in  the  place  of  the 
Proprietary."    The  defendant  excepted. 

2.  The  plaintiff,  to  make  title  to  the  land  called  Friendship  Completed, 
in  the  declaration  of  ejectment  mentioned,  read  in  evidence  the  grant 
thereof  for  39  and  one-quarter  acres  and  20  perches,  surveyed  on  the 
30th  of  March,  1796,  for,  and  granted  on  the  14th  of  March,  1798,  to, 
the  lessor  of  the  plaintiff,  in  virtue  of  a  special  warrant  of  escheat 
issued  on  the  29th  of  April,  1795,  to  resurvey  and  affect  a  tract  of 
land  called  Holland's  Park,  granted  to  Greorge  Holland.  He  also 
read  in  evidence  the  grant  of  Holland's  Park,  surveyed  the  14th  of 
October,  1683,  and  •  granted  the  10th  of  August,  1684,  to 
***'  George  Holland,  lor  150  acres.  The  defendant  then,  in  order 
to  make  title  to  that  part  of  ToUy's  Purchase  surveyed  the  15th  of 
December,  1757,  for  and  granted  to,  Walter  Tolly,  on  the  14th  of 
August,  1759,  read  in  evidence  the  grant  thereof,  being  in  virtue  of  a 
special  warrant  of  escheat  Upon  Gullen's  Lot,  granted  to  Thomas 
Green  win,  for  300  acres,  and  Cullen's  Addition,  granted  also  to  Green- 
win,  for  500  acres.  He  then  read  in  evidence  the  will  of  Tolly,  the 
patentee,  dated  the  26th  of  July,  1781,  by  which  he  devised  Tolly's 
Purchase  to  the  wife  of  the  defendant,  who  is  still  living ;  and  he 
proved  that  Tolly  died,  possessed  thereof,  in  the  year  1783.  He  then 
offered  evidence  to  prove,  that  from  the  time  of  the  grant  for  Tolly's 
Purchase,  the  quit  rents  on  that  tra<ct  had  been  paid  by  Tolly,  to  the 
agents  of  the  Lord  Proprietary,  until  the  year  1776,  and  that  the 
other  taxes  and  county  assessments  imposed  on  lands  had  ^so  been 
paid  by  Tolly,  and  those  claiming  under  him,  for  Tolly's  Purchase. 
He  then  offered  evidence  to  prove,  that  from  the  time  of  obtaining 
the  grant  for  Tolly's  Purchase  to  the  present  time.  Tolly,  and  those 
claiming  under  him,  have  been  in  the  possession  ahd  occupation  of 
that  land,  claiming  title  to  the  same.  He  then  offered  evidence  to 
prove,  that  his  location  of  Tolly's  Purchase,  and  for  which  he  has 
taken  defence,  and  which  is  described  by  the  plots  and  the  table  of 
courses  Ko.  15,  is  the  true  original  location  of  that  land,  and  that 
part  of  the  plaintiff's  pretensions  for  Friendship  Completed,  inter- 
feres with,  and  nms  foul  of  Tolly's  Purchase.  He  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  admitting 
Holland's  Park,  mentioned  in  the  grant  of  Friendship  Completed,  was 
liable  to  escheat  at  the  time  of  the  survey  and  grant  to  Tolly's  Pur- 
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•chase,  and  part  thereof  was  included  in  the  grant  of  Tolly's  Purchase, 
then  the  subsequent  grant  of  the  escheat  on  Holland's  Park,  called 
Friendship  Completed,  to  the  lessor  of  the  plaintiff,  could  not  operate 
to  give  him  title  for  any  part  of  the  land  which  was  included  in  the 
escheat  grant  to  Tolly. 

Harper  and  Johnson^  for  the  defendant,  cited  4  Bac,  Ah.  tit  Estoppel j 
107;  Co.  UU.  47,  227  a,  352,  58;  4  Co.  63. 

Mariifij  (Attorney-General,)  and  Mason^  for  the  plaintiff,  cited  Coke 
lAtL  3 ;  4  BcLC,  Ahr.  tit.  Estoppel^  107;  The  *  Proprietary  vs.  Jew-  ^^^ 
nings  et  al.  1H.&  McH.  92;  The  State  YH.Reedj^H.  dt  McH.  6.    **  * 

Chase,  Ch.  J.  The  Court  are  of  opinion,  and  so  direct  the  jury, 
that  if  Holland's  Park  was  escheatable  at  the  time  of  the  grant  of 
Tolly's  Purchase,  and  possession  and  payment  of  quit  rents  followed 
for  more  than  twenty  years  before  the  Act  of  Confiscation,  then  the 
grant  for  Tolly's  Purchase  operates  to  convey  a  good  title  to  all  the 
land  contained  within  the  lines  of  the  grant.  But  if  Holland's  Park 
was  not  escheatable  at  the  time  the  grant  of  Tolly's  Purchase  was 
-obtained,  that  in  such  case  no  part  of  Holland's  Park,  which  is 
included  within  the  lines  of  Tolly's  Purchase^  passed  to  Walter  Tolly 
under  the  grant,  and  the  State  was  not  estopped  from  granting 
Friendship  Completed  to  the  lessor  of  the  plaintiff. 

The  Chief  Judge  observed,  that  the  Court  considered  this  decision 
conformable  to  that  in  KeUyh  Lessee  vs.  Greenfield  &  SotJwron,  He 
cited  Blackston  vs.  Johnson^  in  the  General  Court  for  the  Eastern 
Shore,  where  he  said  it  was  decided,  that  an  escheat  grant  related  to 
the  original  grant.    The  defendant  excepted. 

3.  The  defendant  then,  to  support  his  location  of  Tolly's  Purchase 
on  the  plots,  offered  in  evidence  the  .certificate  and  grant  of  that  land, 
surveyed  (in  virtue  of  a  special  warrant  of  escheat,)  on  the  15th  of 
December,  1757,  for,  and  granted  on  the  14th  of  August,  1759,  to 
Walter  Tolly.  In  which  it  was  stated,  that  there  "was  laid  out  for 
Walter  Tolly  the  tracts  of  land  called  Cullen's  Lot,  and  such  part  of 
the  tract  of  land  called  Cullen's  Addition,  as  is  escheat,  according  to 
their  ancient  metes  and  bounds,  as  showed.  Beginning  for  CuUeu's 
Lot  at  a  bounded  red  oak,  being  the  second  boundary  of  the  land 
called  Trueman's  Acquaintance,  and  running  thence  N.  W.  96  perches, 
N.  E.  500  perches,  S.  E.  96  perches,  and  then  with  a  straight  line  to 
the  beginning,  containing  and  laid  out  for  300  acres  more  or  less, 
^ginning  for  the  part  of  Cullen's  Addition,  supposed  to  be  escheated, 
at  the  end  of  the  iN^.  B.  500  perches  line  of  the  land  called  Cullen's 
Lot,  and  running  thence  N.  E.  142  perches,  S.  E.  284  perches,  S.  W. 
142  perches,  and  then  with  a  straight  line  to  the  place  of  beginning, 
containing  and  laid  out  for  252  acres  more  or  less."  Which  being 
reduced  into  one  entire  tract — "Beginning  at  a  bounded  red  ^  ^  ^ 
oak^  it  ♦  being  the  original  beginning  tree  of  Cullen's  Lot,  and    *  *^ 
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the  second  boundary  of  Tnieman's  Acqnaintance,  and  mnning  thenoe- 
N.  W.  96  perches,  :N^.  E.  042  perches,  S.  E.  284  perches,  S.  W.  142  perches^ 
K.  W.  188  perches,  and  then  with  a  straight  line  to  the  beginning,  con- 
taining and  laid  out  for  552  acres,  more  or  less."    He  also  offered  in 
evidence  the  certificate  of  survey  of  a  tract  of  land  called  Doable  Pur- 
chase, surveyed  on  the  29th  of  January,  1785,  for,  and  granted  the 
11th  of  October,  1796  to,  Aquila  Hall,  the  defendant.    In  which  it  is 
stated,  that  there  ^'  was  laid  out  for  the  said  Hall,  in  virtue  of  a 
special  warrant  dated  the  22d  of  December,  1784,  by  directions  of  the 
commissioners  for  confiscated  British  property,  166  acres  of  land,  lyiug- 
within  the  reserve  of  Gunpowder  Manor,  a  tract  or  parcel  of  land 
adjoining  Gunpowder  Manor,  and  a(\joining  a  tract  or  parcel  of  land 
called  Tolly's  Purchase,  beginning  at  a  bounded  stone  set  up  by  said 
Hall,  at  the  end  of  784  perches,  on  the  flrat  line  of  Gunpowder  Manor, 
and  running  thence  with  and  bounding  on  the  manor  reverse  of  the 
same  S.  39°  52^  W.  784  perches,  to  a  stone  marked  W.  T.  being  the 
beginning  of  the  manor,  and  a  boundary  of  Tolly's  Purchase,  and  the 
second  boundary  of  Gullen's  Lot,  thence  bounding  on  Tolly's  Purchase^ 
N.  E.  784  x>6rches,  and  thence  by  a  straight  line  to  the  beginning,, 
containing  and  laid  out  for  166  acres  more  or  less."    He  also  offered 
in  evidence  that  Tolly,  the  patentee  of  Tolly's  Purchase,  died  in 
March,  1783,  seized  of  the  lands  contained  within  the  metes  and 
bounds  of  that  tract,  according  to  the  said  location;  and  by  his  will 
devised  that  tract  to  the  wife  of  the  defendant,  who  has  since  the 
death  of  Tolly,  continued  in  the  actual  seizin  and  possession  thereof, 
until  this  time.    He  also  offered  in  evidence  that  he  purchased  of 
this  State  some  time  in  the  year  1785,  the  tract  of  land  called  Double 
Purchase,  as  located  on  the  plots,  as  part  of  Gunpowder  Manor,  which 
manor  is  also  located  on  the  plots,  and  obtained  a  grant  therefor  from 
the  State  on  the  11th  of  October,  1796.    He  also  offered  in  evidence 
that  Tolly,  during  his  life,  and  before  and  until  the  American  Revolu- 
tion, paid  the  quit  rents  due  upon  Tolly's  Purchase  to  the  agents  of 
the  Proprietary  down  to  the  year  1776 ;  and  after  that  time  he,  the 
defendant,  paid  the  taxes  due  thereon  under  the  laws  of  the  State. 
The  plaintiff  then  offered  in  evidence  a  certificate  of  survey  of  CuUen's 
Lot,  *  (surveyed  for  James  Cullen  on  the  17th  of  June,  1683, 
*  *®   under  a  warrant  dated  the  20th  of  April,  1683,)  "  lying  in  Bal- 
timore County,  at  the  head  of  Gunpowder  River,  on  the  N.  side  of  the 
S.  branch  of  the  said  river,  beginning  at  a  bounded  red  oak,  the 
bounded  tree  of  the  land  called  Tnieman's  Acquaintance,  and  run- 
ning from  said  oak  N.  W.  for  breadth  96  perches,  to  another  bounded 
red  oak,  then  with  a  line  drawn  N.  E.  for  the  length  of  500  perches  to 
a  bounded  poplar,  then  running  S.  E.  96  perches  to  a  bounded  red 
oak,  from  thence  with  a  straight  line  drawn  S.W.  to  the  first  bouuded 
tree,  containing  300  acres."    Also  the  certificate  of  survey  of  Cullen's 
Addition,  (surveyed  for  James  Cullen  the  25th  of  September,  1683, 
under  a  warrant  dated  30th  of  July,   1683,)  "lying  in  B^timore 
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Goanty,  upon  the  head  of  a  river  called  Gunpowder  River,  beginnlng^ 
at  the  end  from  the  K  E.  line  of  the  land  called  Gnllen's  Lot,  and  run- 
ning from  the  end  of  the  said  N.  E.  line  N.  E.  284  perches,  from  thence 
with  a  line  drawn  S.  E.  284  perches  to  a  marked  poplar,  then  running 
S.  W.  284  perohes,  from  thence  running  by  a  direct  line  to  the  first 
bounded  tree,  containing  5Q0  acres  more  or  less."  He  also  offered  in 
evidence  that  Oullen's  Lot,  CuUen's  Addition  and  Tolly's  Purchase, 
are  truly  located  on  the  plots  by  him  the  plaintiff.  The  defendant 
then  prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jury, 
that  no  boundary  being  called  for  at  the  end  of  the  first  line  of  Tolly's 
Purchase,  and  the  second  line  not  calling  to  bind  on  or  run  with  any 
other  land,  the  said  first  line  must  stop  at  the  number  of  (Arches 
called  for,  and  cannot  be  extended  further. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  true  and  legal 
exposition  of  the  grant  of  Tolly's  Purchase  was  to  convey  all  the 
land  comprehended  within  the  true  location  of  Cullen's  Lot,  and  that 
part  of  Cullen's  Addition  which  was  escheated.  That  where  thero 
are  two  descriptions  of  the  land  intended  to  be  conveyed,  the  one  by 
name,  and  the  other  by  metes  and  bounds,  or  courses  and  distances^ 
the  grant  will  operate  to  pass  the  land  according  to  that  description 
which  is  most  beneficial  to  the  grantee. 

The  Chief  Judge  observed,  that  if  A.  is  possessed  of  two  tracts  of 
land.  Black  •  Acre  and  White  Acre,  and  grants  White  Acre,  the  ^  o^ 
youngest  tract,  by  metes  and  bounds,  which  metes  and  bounds  ^  '^^ 
interfere  with  the  lines  of  Black  Acre,  then  the  grantee  takes  by  metes 
and  bounds;  tor  the  deed  must  be  taken  most  favorable  for  the 
grantee.  This  question,  he  said,  was  decided  in  the  late  Provinci^ 
Court,  and  affirmed  in  the  present  Court  of  Appeals.  Hawkins  vs» 
Hanaony  1  H,  dt  McH.  523.    The  defendant  exceptea. 

4.  The  plaintiff,  to  establish  the  location  of  Thompson's  Choice,  as 
located  by  him  on  the  plots,  gave  in  evidence  a  plot  of  the  lands 
called  Thompson's  Choice,  Cullen's  Lot,  Cullen's  Addition,  Hill's 
Forest,  Tasker's  Camp,  Holland's  Park,  (the  last  tract  granted  to  the 
defendant,)  and  Jamaica,  whidi  plot  was  made  by  a  certain  Darby 
£nsor  a  witness  sworn  in  this  cause;  and  the  plaintiff  offered  to 
IHX>V6  by  Ensor,  that  the  said  plot  was  made  by  him  &om  runnings 
directed  by  the  defendant,  and  made  by  him,  Ensor,  as  deputy  sur- 
veyor of  Baltimore  County,  in  virtue  of  a  warrant  of  rosurvey  issued 
from  this  Court  in  an  action  of  ejectment  brought  therein  by  the 
lessee  of  the  present  defendant  against  a  certain  Thomas  Gittings. 
And  the  plaintiff  offerod  also  to  prove,  by  the  testimony  of  James 
Gittings,  of  Thomas,  that  the  place  where  Ensor  run  from  as  the 
beginning  of  Thompson's  Choice,  in  the  said  runnings  from  which 
tbe  said  plot  so  produced  was  made,  was  the  same  place  as  located 
on  the  plots  in  this  cause  at  black  H.  But  the  defendant  ob- 
jected to  James  Gittings,  of  Thomas,  being  sworn  in  chief,  and 
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that  he  was  not  a  competent  witness  to  prove  that  the  place  where 
the  defendant  had  directod  Ensor  to  run  from,  in  the  runnings  from 
which  the  said  plot  was  made,  was  the  same  place  which  is  located 
by  the  plaintiff  on  the  plots  at  H ;  and  offered  to  prove  to  the  Court, 
that  James  Gittings,  of  Thomas,  was  the  owner  of  a  part  of  Thomp- 
son's Choice;  and  produced  the  certificates  of  the  surveys  of  Hill's 
Forest,  and  Holland's  Park,  granted  to  George  Holland.  The 
former  of  those  tracts  was  surveyed  on  the  4th  of  October,  1684,  and 
the  latter  on  the  14th  of  October,  1683,  and  they  are  both  stated  as 
lying  in  Baltimore  County,  in  the  woods,  above  the  head  of  a  river 
called  Gunpowder  River.  The  former  tract  began  at  a  bounded  red 
oak  standing  at  the  end  of  the  N  line  of  Thompson's  Choice,  and  the 
latter  began  at  a  bounded  tree  standing  at  the  end  of  Hill's  Forest. 

*  Chase,  Ch.  J.  The  Court  are  of  opinion,  that  James 
141  Qittings,  of  Thomas,  be  admitted  as  a  witness  to  prove  the 
fact  stated  by  the  plaintiff.  The  Chief  Judge  cited  Hawkins  vs. 
Beanes  dt  MiddleUm^  2  H.  d;  McH.  119 ;  ChapUne  vs.  Keedy^  3  H.  <& 
McH,  578,  and  Oittings  vs.  HaU,  lB.dk  J,  23,  to  show  that  it  had  been 
decided,  that  if  the  testimony  of  a  witness,  who  is  interested,  is 
intended  to  be  objected  to,  the  land,  in  which  the  witness  is  alleged 
to  be  interested,  must  be  located  on  the  plots.  The  defendant 
excepted. 

5.  The  defendant  produced  a  witness,  who  deposed,  that  18  years 
ago  he  lived  with  Charles  Bidgely,  who  had  then  purchased  part  of 
Trueman's  Acquaintance,  a  tract  of  land  located  on  the  plots.  That 
Bidgely  told  him  that  an  agreement  had  been  before  entered  into 
between  Thomas  Gittings,  the  owner  of  Thompson's  Choice,  and  James 
Greenfield,  the  owner  of  part  of  Trueman's  Acquaintance,  (which  part 
he  had  sold  to  Bidgely ;)  that  the  place  designated  on  the  plots  as 
the  end  of  the  first  line  of  Thompson's  Choice,  according  to  one  of 
its  locations  as  made  on  the  plots,  should  be  fixed  as  one  of  the 
boundaries  of  that  part  of  Trueman's  Acquaintance,  which  Greenfield 
had  held  and  sold  to  Bidgely.  The  plaintiff  then  prayed  the  Court 
for  their  opinion  and  direction  to  the  jury,  that  the  declarations  of 
Bidgely,  (who  is  dead,)  so  given  in  by  the  witness  above  stated,  was 

*  incompetent  and  inadmissible,  he  Bidgely,  being  interested  in  estab- 
lishing the  truth  of  the  facts  by  him  related  to  the  witness. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  declarations  of 
Bidgely  are  competent  and  admissible  evidence  to  the  jury,  it  not 
appearing  to  the  Court,  by  the  plots,  that  he  was  interested  in  estab- 
lishing the  truth  of  the  facts  related  by  him  to  the  witness.  The 
plaintiff  excepted. 

6.  The  defendant,  in  order  to  show  that  the  land  claimed  by  the 
plaintiff'  was  not  escheatable  tor  the  want  of  the  heirs  of  George 
Holland,  the  patentee,  offered  to  read  in  evidence  an  exemplification 
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of  the  will  of  HoUand,  taken  from  the  records  of  the  late  Prerogative 
office,  dated  the  19th  of  February,  1683,  whereby,  amongst  other 
tluDgs,  he  devised  as  follows,  viz.  ^^  And  all  the  rest  of  my  lands, 
*  goods  and  chattels,  I  give  and  bequeath  nnto  John  Larkin,  ^  ^^^ 
of  Anne  Arundel  County  aforesaid,  inn  holder,  and  to  his  heirs  *'^'* 
and  assigns  for  ever."  The  will  was  signed,  sealed,  and  attested 
thus:  "George  Holland,  [l.  s.] 

'^Signed,  sealed  and  delivered,  in  the  presence  of 
Wm.  Laihorpy  Ann  x  Torcy,  Diana  D.  ParkesJ^ 

And  thus  endorsed :  "June  the  22d,  1685,  came  before  me  William 
Lathrup  and  Anne  Tovey,  alias  Joce,  the  said  Lathmpe  took  his 
corporal  oath,  that  the  within  was  signed,  sealed  and  delivered,  as 
the  act  and  deed  of  the  said  George  Holland,  Ann  Tovey,  alias  Joce, 
took  her  corporal  oath  that  she  did  believe  that  the  within  signed 
was  her  mark — the  said  Diana,  mortu  est.    ^' Jurat  coram  me 

James  RiNaaoLD." 

The  plaintiff  objected  to  the  same  being  offered  in  e\idence,  be- 
cause it  did  not  appear  that  the  will,  if  executed  at  all,  was  attested 
by  the  witnesses  in  the  presence  of  the  testator;  and  because  it  was 
not  the  original  will,  and  did  not  appear  to  have  been  proved,  so  as 
to  authorize  the  same  to  be  recorded. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  above  circum- 
stances are  matters  of  fact  to  be  determined  by  the  jury;  and  that 
they  may  and  ought,  from  the  length  of  time  which  has  elapsed  since 
the  making  of  the  will,  to  presume  that  they  were  complied  with. 
The  plaintiff  excepted. 

7.  The  plaintiff  then  offered  in  evidence  an  escheat  warrant  ob- 
tained by  Walter  Tolly  on  the  6th  of  September,  1782,  on  Holland's 
Park ;  that  Tolly  died  a  few  months  after  the  date  of  that  warrant, 
and  that  the  defendant,  who  intermarried  with  the  daughter  of 
Tolly,  obtained  an  escheat  warrant  on  the  22d  of  August,  1783,  on 
the  same  •  land,  for  want  of  heirs  of  George  Holland,  the  -oq 
grantee;  that  he  returned  a  certificate  of  survey  on  the  1st  of  ^  '♦^ 
July,  1784,  and  obtained  a  patent  therefor,  by  the  name  also  of  Hol- 
land's Park,  on  the  13th  of  May,  1785;  and  that  the  land,  so  granted 
to  the  defendant,  is  truly  located  by  the  plaintiff  on  the  plots.  The 
plaintiff  then  offered  in  evidence,  that  John  Larkin,  the  devisee  in 
the  will  of  George  Holland,  died  intestate  in  the  month  of  February, 
1702,  leaving  Thomas  Larkin,  the  other  devisee  in  the  said  will,  bis 
heir  at  law,  who  married  about  the  2d  of  8epteml)er,  1097;  and  gave 
in  evidence  the  will  of  T.  Larkin,  dated  the  10th  of  April,  1731,  in 
which  Holland  Park  is  not  mentioned;  but  there  is  a  recital  of  a 
mortgage  of  sundry  tracts  of  land  executed  by  the  testator  to  the 
heirs  of  Amos  Garrett,  more  than  sufficient  to  pay  the  debt  for 
which  they  were  mortgaged,  and  he  desired  that  they  might  be  sold, 
&c    He  devised  other  lands  to  his  daughter  Elizabeth.    That  T. 
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Larkin  died  in  May,  1731,  leaving  his  daughter  EUzabeth,  the  devisee 
in  the  will  mentioned,  his  heir  at  law.    He  also  offered  in  evidence 
the  will  of  E.  Larkin,  dated  the  25th  of  Janaary,  1735,  in  which  no 
mention  is  made  of  Holland's  Park,  nor  is  there  any  residuary  clause; 
and  that  she  died  unmarried,  on  the  4th  of  February,  1735.    He  also 
offered  in  evidence  the  deed  of  mortgage  referred  to  in  the  will  of  T. 
Larkin,  in  which  mortgage  Holland's  Park  is  not  mentioned.    He 
also  offered  evidence  that  Zachariah  Maccubbin  intermanned  with 
Susanna,  his  wife,  on  the  20th  of  July,  1704,  and  died  about  the 
month  of  December,  1756,  leaving  Nicholas  Maccubbin  his  son  and 
heir,  and  that  N.  Maccubbin  died  about  the  month  of  March,  1787^ 
aged  about  85  years,  leaving  Nicholas  Carroll  (a),  of  the  City  of 
Annapolis,  his  heir.    He  also  gave  in  evidence,  that  N.  Maccubbin 
was  a  sensible,  intelligent  man,  possessed  of  a  large  fortume,  and 
very  careful  and  attentive  to  his  interest.    He  further  offered  in  evi- 
dence, that  from  the  time  of  the  grant  to  Holland,  until  the  present 
time,  no  person  has  been  known  to  have  ever  actually  possessed  or 
claimed  Holland's  Park,  claiming  it  as  such,  except  the  lessor  of  the 
plaintiff,  and  the  defendant,  under  their  escheat  grants  aforesaid. 
And  further,  that  no  person  of  the  name  of  Larkin  or  Maccubbin,  or 
of  any  other  name,  has  been  known  to  set  up  a  title  to,  or  to  claim 
^  ^^   *  the  said  land,  except  under  the  escheat  grants  aforesaid. 
"■•'•*   Also,  that  Tolly  lived  adjoining  the  said  land  during  the  whole 
of  his  life,  and  was  an  old  man  at  the  time  of  his  death ;  and  also 
that  the  defendant  is  an  attorney  of  great  legal  information,  and  has 
been  in  the  practice  of  the  law  for  near  or  quite  thirty  years.    The 
defendant  then  read  in  evidence  the  certificate  and  grant  for  Hol- 
land's Park,  granted  to  George  Holland;  and  gave  in  evidence  that 
Holland  afterwards  died,  having  devised  the  land  in  fee  to  John 
Larkin ;  that  J.  Larkin  died,  and  left  issue  two  children,  Thomas,  bis 
heir  at  law,  and  Hester;  that  T.  Larkin  aiterwards  died,  leaving 
issue  an  only  child,  a  daughter,  named  Elizabeth,  which  Elizabeth 
died  without  issue.    That  Hester,  the  sister  of  T.  Larkin,  and  aunt 
to  Elizabeth,  intermarried  with  a  certain  Nicholas  Nicholson,  by 
whom  she  had  issue  Susanna,  her  only  child  and  heir  at  law.    That 
Susanna,  after  the  death  of  Hester,  intermarried  with  Zachariah 
Maccubbin,  by  whom  she  had  issue  N.  Maccubbin,  her  eldest  son  ani 
heir  at  law;  that  N.  Maccubbin,  after  his  mother's  death,  died,  leav- 
ing issue  a  son  named  N.  Carroll,  his  heir  at  law,  now  in  full  life, 
living  in  the  City  of  Annapolis.    He  also  offered  evidence  to  prove 
that  Holland,  the  patentee,  J.  Larkin,  his  devisee,  and  the  before 
mentioned  T.  Larkin,  B.  Larkin,  H.  Nicholson,  S.  Maccubbin,  N. 
Maccubbin,  and  N.  Carroll,  his  son,  have  severally,  at  all  times  during 
their  respective  lives,  lived  and  resided  in  Anne  Arundel  County  iu 
this  State;  that  the  land  called  Holland's  Park  was  originally  located 


(a)  Name  changed  from  Maccubbin  by  Act  of  ABsembly. 
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in  Baltimore  Goanty,  and  that  do  person  or  persons  ever  bnilt  on, 
improved  or  cultivated  the  said  land,  or  any  part  thereof,  before  the 
defendant  in  this  canse  in  1775,  and  the  lessor  of  the  plaintiff  in 
1795,  except  part  thereof  which  had  been  occupied  by  a  certain 
James  Gittings,  and  that  the  residue  of  the  land  lay  waste  and 
unimproved.  He  further  offered  in  evidence  the  ori^rinal  debt  books 
of  Baltimore  County,  and  entries  therein  of  the  agents  of  the  Pro- 
prietary,  on  one  of  which,  viz.  in  1769,  is  an  entry  in  these  words: 
"Gideon  Linthecum  Dr.  To  Holland's  Park,  150  acres,  6«."  and  oppo- 
site thereto  the  following  entry  viz.  "  Can't  find  any  such  person  or 
land."  And  an  entry  on  the  rent  roll  in  the  land  office,  made  about 
the  year  1772,  in  these  words,  viz.  "150.  Holland's  Park,  surv'd. 
Uth  October,  1683,  for  George  Holland,  above  the  head  of  Gunpow- 
der Eiver.  •  Poss.  150.  68.  Gideon  Linthecomb.  The  bounds  ^  g*  ^ 
of  this  land  being  lost,  the  land  cannot  be  found;  nor  is  there  '^'^^ 
any  such  person  in  being  as  Gideon  Linthecomb."  He  also  offered 
evidence  to  prove,  that  the  tract  of  land  in  the  said  entries  men- 
tioned, was  the  same  land  which  was  surveyed  for  Holland,  and 
patented  to  him.  by  the  grant  herein  before  referred  to ;  and  that  it 
is  the  land  located  by  the  defendant  and  the  plaintiff  on  the  plots, 
and  that  it  is  truly  located  by  the  defendant.  He  then  prayed  the 
direction  of  the  Court  to  the  jury,  that  if  the  facts  in  the  above 
statement  are  true,  that  then  the  legal  title  to  Holland's  Park  is  in 
X.  Carroll,  the  heir  at  law  of  ^N.  Macc^ubbin ;  that  the  land  was  not 
liable  to  escheat,  and  that  the  lessor  of  the  plaintiff  is  not  entitled 
to  recover  the  said  laud,  in  the  declaration  mentioned,  under  his 
escheat  grant  in  1798. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  and  so  direct  the  jury, 
that  if  they  find  the  facts  stated  by  the  defendant  to  be  true,  that 
the  legal  title  to  Holland's  Park  is  in  Nicholas  Carroll,  the  heir  at 
law  of  Nicholas  Maccubbin,  and  that  the  said  land  not  being  escheat- 
able,  the  plaintiff  is  not  entitled  to  recover  the  said  land,  in  his 
declaration  of  ejectment  mentioned,  under  the  escheat  grant  to  the 
lessor  of  the  plaintiff  in  1798. 

In  ejectment  the  plaintiff  must  recover  on  the  strength  of  his  own 
title.  The  defendant  may  prevent  his  recovery  by  showiug  a  title 
in  himself,  or  by  showing  a  clear  subsisting  title  in  a  stranger. 

Possession  is  presumptive  evidence  of  right,  and  the  defendant 
cannot  be  deprived  of  his  possession  by  any  person  but  the  rightful 
owner  of  the  land,  t.  e.  he  who  hath  the  jm  possessionis. 

A  clear  subsisting  title  outstanding  in  another,  means  such  a  title 
as  the  stranger  could  recover  on  in  ejectment  against  either  of  the 
contending  parties. 

Land  is  not  escheatable  as  long  as  there  are  heirs  of  the  original 
tenant  or  grantee. 
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Escheat  is  that  possibility  of  interest  which  reverts  to,  or  devolTes 
on  the  lord,  upon  the  failure  of  heirs  of  the  original  grantee;  and  he 
cannot  grant  the  land  again  nntil  that  event  happens;  and  if  he 
does,  his  grant  will  pass  nothing,  and  cannot  impair  any  right  or 
interest  acquired  under  his  original  grant. 

-^  •  The  escheat  grant  is  prima  facte  evidence  of  title;  but 

^'•^  being  only  a  presumption  of  right  in  the  Proprietary,  it  can 
only  exist  until  the  contrary  is  proved;  and  if  the  jury  find  the  facts 
stated  by  the  defendant,  there  is  evidence  of  a  clear  subsisting  title 
in  the  heirs  of  G«orge  Holland,  under  the  grant  to  him.  Holland's 
Park  having  been  legally  granted  to  George  Holland,  nothing  can 
defeat  his  title,  and  the  title  of  his  heirs,  to  the  said  land  under  his 
grant,  but  twenty  years  adversary  possession. 

The  Court  are  of  opinion,  that  if  the  jury  find  the  facts  stated,  a 
title  has  been  legally  deduced  from  George  Holland,  the  patentee  of 
Holland's  Park,  to  Nicholas  Carroll,  and  that  the  right  to  Holland's 
Park  now  subsists  in  him.    The  plaintiff  excepted. 

8.  The  plaintiff  also  offered  in  evidence,  an  entry  on  the  old  rent 
roll  in  the  land  office,  made  about  the  year  1710,  in  these  words,  viz. 
"  150  acres  of  Holland's  Park,  surv'd  14th  October,  1683,  for  George 
Holland,  above  the  head  of  Gunpowder  River,  at  a  bounded  tree  at 
the  end  of  a  parcel  of  land  called  Hill's  Forest,  and  now  in  posses- 
sion of  John  Ford  of  A.  A.  County."  Also  an  extract  from  the  land 
office  of  the  following  tracts  of  land  having  been  patented  to  George 
Holland,  viz.  CoUet's  Xeglect,  Holland,  Denton,  Holland's  Delight, 
Holland  and  Holland's  Advent.  Also  a  record  of  a  suit  brought  by 
N,  Macuhbin'a  Lessee  vs.  Medfordj  about  the  year  1766,  for  establish- 
ing the  bounds  of  a  tract  of  land  lying  in  Kent  County,  devised  to 
Maccubbin  by  Col.  Eichard  Bennett,  and  which  suit  was  tried  at  the 
assizes  held  in  Queen  Anne's  County.  The  defendant  then  prayed 
the  Court  to  direct  the  jury,  that  if  they  believe  the  facts  to  be  true 
as  stated  by  him,  that  then  the  presumption  of  law  is,  that  George 
Holland  was  seized  of  Holland's  Park  at  the  time  of  his  will  and 
death,  and  the  same  land  parsed  to  Larkin,  his  devisee,  and  no  pre- 
sumption from  the  facts  stated  on  the  part  of  the  plaintiff  can  arise, 
that  Holland  was  not  seized  of  the  said  land  at  the  time  of  his  will 
and  death. 

The  Court  directed  the  jury  accordingly.    The  plaintiff  excepted. 

Verdict,  part  for  the  plaintiff,  and  part  for  the  defendant,  and 
judgment  thereon  for  the  plaintiff.  Both  parties  appealed  to  the 
late  Court  of  Appeals,  and  at  Xovember  Term  ♦  1805,  the 
^'^  •  points  arising  on  the  bills  of  exceptions,  (the  four  first  taken 
on  the  part  of  the  defendant,  and  the  other  four  on  the  part  of  the 
plaintiff,)  were  argue<l  in  that  Court,  on  the  cross-appeals,  by 

Firikney^  Key,  Shaaff,  and  Harper^  for  Hall,  and  by 

Martin^  (Attorney- General,)  for  Gittings'  Lessee. 
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The  then  Coart  of  Appeals  not  having  given  jadgment  when  the 
Legifilature  passed  the  Act  of  1805,  ch.  16,  abolishing  that  Goart^ 
these  appeals  were,  by  the  Act  of  the  same  session,  ch.  65,  trans- 
ferred to  the  present  Court  of  Appeals,  and  were  argued  at  June 
Term,  1806,  before  Tilghman,  Buchanan,  Nicholson  and  Gantt^ 
JJ.by 

Harper  and  Johnson^  for  Hall,  who  referred  to  Russell  vs.  Baker^  1 
H.  &  J.  71 ;  KeUy  vs.  OreenfieU^  2  H.  &  McE.  121 ;  Bro.  Ah.  tit. 
Prerogative,  «.  91 ;  2  Hairk.  448 ;  Bro.  34 ;  4  Co.  48,  58 ;  3  Blk.  Com. 
308,  379;  2  lb.  347,  379,  380;  10  Vin.  Ab.  454,  455,  pi  9,  10;  482,  pL 
1;  484,  pi.  15;  Co.  LitL  45  a,  47  b,  352  a;  Litt.  sec.  58:  6  Mod.  258 ', 
3  T.  i^.  441 ;  4  Supp.  to  Vin.  Ab.  127;  2  T.  R.  171 ;  4  Com.  Dig.  78^ 
81, 84;  Attorney-Gen.  vs.  Snotcden,  \  H.  &  J.  332;  Moale  vs.  Howard, 
post ;  Omngs  \'s.  Norwood,  ante,  96 ;  Hawkins  vs.  Hanson,  1  H.iSk  McH. 
523;  Dorsey  vs.  Hammond,  1  H.  cfc  J.  193;  2  Shep.  Ab.  279;  14  Vin. 
Ah.  IS, pi.  8;  2  -RoM.  A5.  50;  Bac.  Ab.  tit.  Grant;  Co.  LitU  42;  Bac. 
El  c.  3 ;  Hob.  71 ;  Hands  vs.  Jame«,  2  Com.  Rep.  531 ;  2  Stra.  1109 ; 
5  ^00.  Ab.  508 ;  Clayland  vs.  Pearce,  1  /^.  d;  Jtfb^.  29 ;  Carroll  vs. 
Uewellin,  Ibid,  162. 

•  Martin,  for  Gittings'  lessee,  on  the  firat  bill  of  exceptions,  -  ^^ 
referred  to  the  Acts  of  October,  1780,  ch.  45,  and  ch.  49;  2  '^'** 
Hawk.  448,  ch.  49,  s.1,2',  Bro.  Ab.  tit.  Prerogative,  143  b,  pi  91;  Ibid, 
tit  Devantj  109  a, pi  34;  ^Sat^iZ,  7,  (18th  case;)  Ibid,  70,  (145th  case;) 
Btanf.  Pre.  54  a  ;  2  i^oM.  Aft.  184,  pi  1,  2,  3,  4 ;  4  Coke,  58 ;  IViyZor 
vs.  Horde,  1  Burr.  60. 

On  the  second  bill  of  exceptions,  10  Vin.  Ab.  470,  pi  9 ;  482,  pi  1 ; 
Co.  ittt.  47  b;  352  a;  -ffa<A'«  Xe««ee  vs.  Polk,  1  ^.  cfc  McH.  363. 

On  the  third  bill  of  exceptions,  2  iSAe^'-  ^^*  ^^^  ^  ^^  ^^^«  ^^'  ^^» 
p/.21;  83,i>/.  41;  2  jBoc.  A6.  661,  662;  Bac.  El  86;  2  Jlfod.  3;  Bulsi. 
177;  2  Xeim.  235,  Trapp^s  Case;  Clayton,  14,  Bradford^  Case;  3  Cofce^ 
9,  Bowties*  Case,  Broicnl  42. 

On  the  sixth  bill  of  exceptions  he  cited  Collins  vs.  Nicols,  1  H.  &  J. 
399.  Curia  ad  vult. 

*  The  Court  of  Appeals,  at  the  present  term,  affirmed  the  ^^ 
jadgment  of  the  General  Court  on  both  appeals,  concurring  in  ^•'^ 
the  opinions  pronounced  in  the  several  bills  of  exceptions. 

TiLGHM  AN,  J.  gave  no  opinion  on  the  third  bill  of  exceptions. 


Hammond  et  al  Lessee  vs.  Xobbis. 

A  deed  located  on  the  plots,  and  not  counter-located  by  the  opposite  party 
maybe  read  by  the  party  locating  it,  to  show  how  it  is  located,  but 
when  its  validity  comes  in  question  if  it  is  bad,  it  is  to  have  no  effect,  (a) 

(a)  By  Rev.  Code,  Art.  64,  sec.  26,  counter-location  is  made  unnecessary. 
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The  clerk  of  a  Ckturt  has  no  authority  by  law  to  certify  a  fact  under  seal; 
his  duty  is  to  grant  exemplifications,  (a) 

Parol  evidence  is  not  admitted  to  prove  that  a  tract  of  land  included  in  a 
certificate  of  survey,  never  was  actually  surveyed  by  the  surveyor,  (b) 

Parol  evidence  admitted  with  the  consent  of  the  parties,  to  prove  the  law, 
practice  and  usages,  of  the  land  office,  before  the  Revolution. 

The  efficient  qualities  of  the  different  kinds  of  warrants  used  to  take  up 
vacant  lands,  set  out.  (c) 

A  person  who  takes  out  a  warrant  of  resurvey,  without  having  a  title  to  the 
original  tract  resurveyed,  acquires  an  equitable  interest  in  the  vacant 
land  added,  when  the  composition  money  is  paid;  and  his  grant  therefor 
will  relate  to  the  date  of  the  certificate  of  resurvey,  if  it  appears  that 
his  certificate  was  returned  to  the  land  office  previous  to  the  time  w^hen 
a  prior  grant  for  the  same  land  issued  on  a  junior  certificate  of  survey, 
made  and  compounded  on  after  the  composition  money  was  paid  upon 
his  certificate,  and  unless  it  was  so  returned,  the  prior  grantee  was  a 
fair  purchaser  without  notice  of  such  equitable  interest,  and  his  grant 
cannot  be  overreached  or  defeated  by  relation,  (d) 

The  Court  refused  to  direct  the  jury,  that  if  they  were  satisfied  from  the 
evidence,  that  by  the  rules  of  the  land  office  the  certificate  of  resurvey, 
under  which  the  plaintiff  claims,  was  liable  to  be  vacated  upon  a  caveat, 


(a)  See  Rev.  Code,  Art.  57,  sec.  1. 

(6)  See  Hammond  vs.  Sheredine,  4  H.  &  McH.  268. 

(c)  See  Oarretson  vs.  Cole,  2  H.  &  McH.  805,  note, 

(d)  In  Hoye  vs.  Johnston,  2  Gill,  316,  the  Court  said  that  it  was  determined 
in  the  case  in  the  text  that,  although  a  person  who  has  not  a  title  to  the  land 
on  which  he  obtains  a  warrant  of  resurvey  cannot  thereby  claim  a  right  of 
pre-emption  in  all  contiguous  vacancy,  yet  such  a  warrant  will  operate  as  a 
common  warrant.     In  Buckingham  vs.  Dorsey^  1  Md.  Ch.  32,  the  Chancellor 
said:    ^^  It  is  certainly  true  that  a  warrant  of  resurvey  does  not  authorize  a 
party  to  include  vacancy  not  contiguous  to  the  tract  or  tracts  to  be  resur- 
veyed— ^and  it  is  equally  well  established  law  of  the  land  office  that  a  person 
who  has  not  a  title  to  the  land  on  which  he  obtains  a  warrant  of  resurvey 
does  not.  in  virtue  of  such  warrant,  acquire  a  right  of  pre-emption  in  the 
adjoining  vacancy — and  yet  the  cases  of  Hammond  vs.  Norris  and  Haafiimond 
vs.  Warfidd,  2  H.  &  J.  140,  141  and  151,  show  that  patents  obtained  from 
the  land  office  by  a  party  who  has  no  legal  title  to  the  original,  or  upon  a 
certificate  of  resurvey  including  vacancy  not  contiguous  to  the  original,  are 
nevertheless  valid  and  available,  unless  some  intervening  right  of  a  third 
party  shall  deprive  them  of  their  operation.    These  cases  prove  conclusively 
that  such  grants  are  not  void,  though  obtained  irregularly,  and  against  the 
rules  of  the  land  office,  and  the  case  of  Hammond  vs.  Ridgely,  5  H.  &  J.  263, 
shows  that  a  grant  is  not  void,  though  the  surveyor  includes  land  not  within 
his  county,  if  no  fraud  is  practised,  though  upon  caveat  in  the  land  office 
the  grant  would  have  been  refused."    In  Tiviggs  vs.  Jacobs,  4  Md.  Ch.  541, 
the  case  in  the  text  was  approved.    It  was  there  held  that  the  right  to  a 
warrant  of  resurvey  only  appertains  to  a  party  who  has  a  fee  simple  interest 
in  the  original  tract  proposed  to  be  resurveyed,  and  by  parting  with  the 
title  to  such  tract  subsequent  to  the  date  of  the  warrant,  the  latter  loses  its 
effect  as  a  warrant  of  resurvey.    In  Qittings  vs.  Moale,  21  Md.  135,  it  was 
held  that  a  party  must  be  seised  in  fee  of  land  to  entitle  him  to  a  warrant  of 
resurvey:  and  under  such  warrant  a  patent  will  not  be  granted  for  lands, 
as  vacancy,  which  are  not  contiguous.     Cf.  StaUings  vs.  Ruby,  27  Md.  149. 
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thou£^  the  compositioii  money  was  paid  thereon,  if  J.  H.  for  whom  the 
same  was  made,  had  no  estate  in  the  original  tract,  and  that  upon  the 
certificate  being  so  vacated,  the  vacant  land  included  therein,  and  also 
included  by  E.  D.  in  his  certificate,  if  compounded  on  in  time,  might 
l^ally  be  granted  to  £.  D.  and  being  so  granted,  that  the  plaintiff  has 
no  title  under  his  grant  to  any  part  of  the  land  so  included  in  the  grant 
to  £.  D.  (a) 

A  deed  for  86  acres  of  land,  (being  part  of  a  tract,)  without  courses  or  dis- 
tances, but  referring  to  another  deed,  (not  produced,)  to  ascertain  the 
same,  is  not  legal  evidence  to  show  title,  or  to  support  the  location 
thereof  on  the  plots,  without  producing  the  deed  to  which  it  refers.  (5) 


(a)  Approved  in  Armstrong  vs.  Percy,  84  Md.  428,  where  it  was  held  that 
after  a  patent  has  been  granted,  parol  evidence  is  not  admissible  to  contra- 
dict the  certificate  of  survey,  or  to  impeach  its  validity.  But,  while  the 
matter  is  in^rt  such  testimony  is  admissible.    See  note  (e)  supra, 

(6)  Affirmed  in  Blessing  vs.  House^  8  G.  &  J.  808;  in  Clark  vs.  Bealmear,  1 
6.  &  J.  448,  and  in  Berry  vs.  Derwart,  55  Md.  73.  In  the  last  named  case 
the  Court  said:  ^^It  is  perfectly  well  settled,  both  upon  reason  and  author- 
ity, that  every  deed  of  conveyance,  in  order  to  transfer  title,  must,  either 
in  terms  or  by  reference  or  other  designation,  give  such  description  of  the 
subject-matter  intended  to  be  conveyed  as  will  be  sufficient  to  identify  the 
same  with  reasonable  certainty.  Here,  the  deed  not  professing  to  convey 
all  the  property  of  the  grantor  or  even  all  of  his  lots  or  real  estate  on  Lee 
Street,  there  is  really  no  description  or  designation  of  the  ^ve  building  lots 
on  the  one  side  or  the  other  of  Lee  Street;  and  therefore  it  would  be  impos- 
sible to  locate  the  lot  claimed  by  the  plaintiff,  under  the  description  con- 
tained in  the  deed.  It  is  not  a  question  of  the  sufficiency  of  the  description 
of  the  property  in  the  declaration,  as  seems  to  be  supposed  by  the  appellant, 
but  of  the  sufficiency  of  the  description  in  a  muniment  of  title.  There  is  in 
the  margin  of  the  schedule  annexed  to  the  deed  of  trust  a  reference  to  the 
mortgage  to  the  Farmers  Bank,  as  containing  a  full  description  of  certain 
property,  including  the  five  building  lots  on  Lee  Street;  and  if  the  plaintiff 
had  intended  to  rely  upon  that  description  in  aid  and  support  of  the  deed, 
the  mortgage  ought  to  have  been  offered  in  evidence  with  the  deed ;  for  the 
deed  alone,  unaided  by  any  referential  description,  is  not  legal  evidence  to 
Bhow  title  to  the  lot  sued  for,  and  is  entirely  without  legal  effect  for  that 
purpose.  ^^ 

The  case  in  the  text  is  approved  in  Deery  vs.  Cray,  10  Wallace,  271, 
where  it  was  held  that  a  deed  which  referred  to  a  plat  of  the  land  for  one 
of  the  lines  of  the  boundary  may  be  read  in  evidence  to  the  jury  without 
the  production  of  the  plat,  subject  to  an  identification  of  such  line  by  com- 
petent evidence  during  the  progress  of  the  trial:  that  a  deed  which  refers 
to  such  plat  for  one  line,  or  which  authorizes  the  line  to  be  run  by  a  certain 
person  according  to  such  a  plat,  is  not  void  for  uncertainty  upon  its  face: 
and  that  in  the  face  of  such  a  deed  made  a  great  many  years  ago,  though 
the  plat  is  not  produced,  it  is  competent  to  show  by  other  proof,  written  or 
parol,  or  both,  that  such  a  line  existed  and  where  it  was  located.  The  Court 
said:  '^In  Hammond  vs.  Norris,  the  description  in  the  deed  was,  *all  these 
two  parcels  of  land,  being  parts  of  a  tract  of  land  called  Wood's  Enclosure, 
and  sold  to  said  John  Howard  by  Joseph  Wood,  one  parcel  containing  86 
acres,  the  other  04  acres,  as  by  deed  duly  made  and '  recorded  in  Frederick 
County  appears. '  The  Court  overruled  plaintiff 's  objection,  and  permitted 
the  deed  to  be  read  in  evidence,  but,  as  it  subsequently  appeared  that  there 
8  2  H.  &  J. 
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Nor  were  certain  facts  and  circumstances  admissible  to  prove  the  location  of 
the  86  acres,  or  to  show  title  thereto,  or  that  the  deed  referred  to,  or 
some  bond  or  contract  for  conveying  the  86  acres  by  metes  and  bounds, 
&c.  as  located  on  the  plots,  had  ever  been  executed. 

Where  the  plaintiff  has  made  but  one  location  on  the  plots  of  the  beginning 
of  the  land  for  which  the  ejectment  is  brought,  and  that  is  counter- 
located,  the  jury  cannot  find  a  beginning  for  the  plaintiff  different  from 
that  located  by  him.  (a) 

The  plaintiff  must  make  such  locations  of  the  land  upon  the  plots  as  will 
suit  his  case. 

The  jury  cannot  find  a  location  of  their  own.  but  must  find  some  one  of  the 
plaintiff's;  if  they  find  for  him.  (6) 

If  the  beginning  of  a  tract  of  land  is  lost  or  cannot  be  proved,  then  the 
beginning  is  to  be  found  by  reversing  the  lines  of  the  tract  from  the 
first  known  and  established  boundary. 

Appeal  from  the  General  Court.  The  appellant  brought  an  ac- 
tion of  ejectment  for  a  tract  of  land  called  Part  of  Wood's  Inclosure 
lying  in  Frederick  County,  containing  2,286  iicres.  The  defendant, 
(now  appellee,)  took  defence  on  warrant  under  the  general  issue 
plea,  and  by  his  locations  on  the  plots  returned,  defended  himself 
under  his  title  to  a  tract  of  land  called  Usher's  Freehold,  resurveyed 
for  Thomas  ITsher  on  the  12th  June,  1785,  and  granted  to  the  de- 
fendant on  the  2d  of  September,  1800.  The  cause  was  tried  in  the 
General  Court  at  May  Term,  1803. 

1.  The  plaintiff'  having  located  on  the  plots  a  deed  from  John 
Howard  to  Philip  Hammond,  offered  to  read  in  evidence  that  deed, 
bearing  date  the  27th  of  September,  1753,  being  a  deed  of  bargain 
and  sale  by  way  of  mortgage,  conveying  unto  Hammond  "all  those 
two  parcels  of  land,  being  parts  of  a  tract  of  land  called  Wood's  Inclo- 
sure, and  sold  to  the  said  John  Howard  by  Joseph  Wood,  one  parcel 
1  Qi  containing  •  86  acres,  the  other  94  acres,  as  by  deed  duly, 
*"*  made,  and  recorded  in  the  records  of  Frederick  Pounty,  ap- 
pears; the  said  two  parcels  of  land  being  also  what  the  said  J. 
Howard's  dwelling  plantation  is  made  ui)on ;  also  all  that  tract  of 
land  called  Chance,  lying  in  Frederick  County,''  &c.  To  the  read- 
was  no  such  deed  as  that  referred  to  on  record  in  Frederick  County,  and  as 
no  other  satisfactory  proof  was  made  of  the  location  of  these  tracts  within 
the  larger  tract  of  Wood's  Enclosure,  the  Court  finally  held  that  it  conveyed 
no  title.  That  is  just  in  accordance  with  the  action  of  the  Court  in  this  case 
in  admitting  the  deed  to  be  read  in  evidence,  subject  to  the  effect  of  it  as  to 
title,  when  all  the  evidence  should  be  in."  In  Neel  vs.  Hughes,  10  G.  &  J- 
7,  the  Court  said  that  every  conveyance  must  either  on  its  face,  or  by  words 
of  reference,  give  to  the  subject  intended  to  be  conveyed  such'a  description 
as  to  identify  it.  If  it  be  land,  it  must  be  such  as  to  afford  the  means  of 
locating  it.  Cf.  Tuie-irater,  &c.  vs.  Archer,  9  G.  &  J.  516:  Carmody  vs. 
Brooks,  40  Md.  246-8. 

(a)  See  Rev.  Code,  Art.  64,  sees.  22-27. 

[b)  See  Howcvrd  vs.  Moale^  post  m.  p.  240. 


i 


HAMMOKD  V8.  NOEKIS.— 2  H.  &  J.  115 

ing  of  which  deed  the  defendant's  counsel  objected,  upon  the  ground 
that  being  a  mortgage,  the  plaintiff  must  show  how  Howard  became 
possessed  of  the  land,  or  deduce  his  title;  that  although  the  deed  is 
located  on  the  plots,  if  it  is  a  bad  deed  it  cannot  be  read  in  evidence 
to  prove  a  location. 

Chase,  Ch.  J.  (Done  and  Sprigg,  JJ.  concurred.)  The  Court 
are  of  opinion,  that  if  a  pai>er  or  deed  is  located  upon  the  plots, 
and  not  counter-located  by  the  opposite  party,  the  party,  who  so 
locates  it,  may  read  it  to  the  jury,  to  show  how  it  is  located;  but 
when  the  validity  of  the  deed  comes  in  question  before  the  Court,  if 
it  is  bad,  the  Court  will  direct  the  jury  that  it  is  a  defective  deed, 
and  is  to  have  no  effect  with  them,  but  to  be  wholly  disregarded. 

The  Court  think  the  objection  by  the  defendant's  counsel  is  not  a 
Talid  one,  and  that  the  deed  may  be  read  in  evidence  of  the  plain- 
tiff's location  of  it  on  the  plots.    The  defendant  excepted. 

2.  The  plaintiff  then  read  to  the  jury  the  deed  from  J.  Howard  to 
P.  Hammond,  with  the  permission  of  the  Court,  (though  objected  to 
by  the  defendant,)  as  evidence  that  the  deed  was  located  u})on  the 
plots.  It  was  admitted  by  the  parties,  that  Wood's  Lot  and  Wood's 
iDclosnre  are  one  and  the  same  tract  of  land,  and  that  there  are  two 
names  for  the  same  land.  The  defendant,  to  prove  that  J.  Howard 
never  had  any  interest  or  title  in  Wood's  Lot  or  Wood's  Inclosure, 
or  in  any  part  thereof,  located  upon  the  plots  as  beginning  at  a, 
offered  to  read  in  evidence  the  certificate  of  the  clerk  of  Frederick 
County  Court,  under  his  seal  of  office,  certifying,  *'that  among  the 
records  of  the  said  county,  from  the  commencement  of  the  said 
county  up  to  the  year  1775,  there  is  no  deed,  bond  of  conveyance, 
or  other  instrument  of  writing,  from  Joseph  Wood  to  John  Howard, 
for  or  respecting  the  land  called  Wood's  Lot,  or  Wood's  Inclosure, 
except  a  deed  for  ninety-four  acres." 

•  The  plaintift*'s  counsel  objected  to  the  certificate  by  the  -  ^ 
clerk  of  Frederick  County  Court  being  read  in  evidence,  be-  '^^^ 
cause,  they  contended,  it  was  not  the  duty  of  the  clerk  to  certify 
that  there  were  no  deeds  remaining  on  record  in  his  ofiSce;  that  his 
duty  was  to  give  exemplification  of  sucTi  as  might  appear  on  record. 
That  the  clerk  ought  to  have  been  mbpcened,  if  the  party  wished  the 
benefit  of  the  evidence  offered,  and  examined  him  as  a  witness, 
whether  he  had  searched  for,  and  could  not  find  such  deeds. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  certificate 
given  by  the  clerk  of  Frederick  County  Court  is  illegal  and  incom- 
petent evidence,  and  refuse  to  let  it  be  read  to  the  jury. 

The  clerk  has  no  authority  by  law  to  certify  a  fact  under  the  seal 
of  the  Court  of  which  he  is  clerk.  His  duty  is  to  grant  exemplifica- 
tions.   The  defendant  excepted. 
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3.  The  defendant  then  offered  in  evidence^  [a  witness  to  prove  the 
confession  of  J.  Howard,]  that  the  land  called  Part  of  Wood's 
Inclosore,  included  in  the  certificate  thereof,  made  for  J.  Howard, 
and  dated  the  5th  of  March,  1753,  under  which  the  plaintiff  claims 
title,  never  was  actually  surveyed  under  the  warrant  whereon  that 
certificate  is  alleged  to  be  founded ;  that  the  certificate  was  not  made 
by  Isaac  Brooke,  the  deputy  surveyor  of  Frederick  County,  or  by 
any  other  person  duly  authorized  to  make  the  same,  but  that  the 
same  was  made  by  J.  Howard  himself,  by  references  altogether,  with- 
out any  actual  survey. 

Chase,  Ch.  J.  The  Court  refuse  to  let  the  defendant  give  the 
evidence  offered,  or  any  part  thereof,  to  the  jury.  The  defendant 
excepted. 

4.  The  plaintiff,  to  make  title  to  the  land  in  the  declaration  of 
1 QQ  ®J^®*"^®^*  mentioned,  read  in  evidence  the  warrant  •  of  resur- 
Itltl   ygy  ^hich  issued  to  John  Howard,  on  the  6th  of  Febniaiy, 

1753,  "to  resurvey  part  of  a  tract  of  land  called  Wood's  Inclosure, 
originally  laid  out  for  86  acres,  to  amend  all  errors,  and  to  add  the 
contiguous  vacancy,"  &c.  Also  the  certificate  of  survey,  dated  the 
5th  of  March,  1753,  made  in  pursuance  of  the  warrant  of  resurvey, 
stating,  that  "  by  virtue  of  a  special  warrant  of  resurvey  granted  to 
John  Howard,  to  resurvey  part  of  a  certain  tract  of  land  called 
Wood's  Inclosure,  originally  laid  out  for  86  acres,  bearing  date  the 
6th  of  February,  1753,  to  resurvey  the  said  land,  to  amend  all  errors, 
and  to  add  the  contiguous  vacancy,"  &c.  The  surveyor,  Isaac 
Brooke,  certified,  that  he  had  resurveyed  the  land,  and  found  no 
error;  that  he  had  added  a  piece  of  contiguous  vacanej^  containing 
2,200  acres,  ^^  beginning  at  the  original  beginning,  and  running  thence 
with  the  original  K  68°  W.  54  ps.  N.  19°  W.  60  ps.  then  S.  8°  W.  81  ps. 
S.  53°  E.  48  ps.  S.  52°  W.  98  i)S.  113^.  25°  W.  38  ps.  N.  23°  W.  80  ps.  N.  5° 
W.  106  ps.  K  36°  B.  95  ps.  to  intersect  the  beginning  of  the  N.  7°  E.  130 
ps.  course  of  a  tract  of  land  called  Howard's  Kange,  and  running 
with  said  courses  N."  &c.  &c.  ''containing  2,286  acres  of  land."  Also 
the  assignment  of  Howard  to  Philip  Hammond,  on  the  29th  of  No- 
vember, 1753,  annexed  to  the  certificate  of  survey,  whereby  Howard 
assigned  to  Hammond  ''the  certificate  returned  on  a  certain  resur- 
vey had  and  made  upon  86  acres  of  land,  being  part  of  a  tract  of 
land  called  Wood's  Inclosure,  originally  taken  up  by  Joseph  Wood, 
together  with  all  his  (the  said  Howard's,)  right,  &c.  of  and  in  the 
said  certificate  and  the  land,  which  by  resurvey  contains  2,286  acres," 
&c.  Also  that  the  certificate  was  examined  and  passed  on  the  6th 
of  March,  1754;  the  composition  money  paid  on  the  7th  of  March, 

1754,  and  the  quit  rents  paid  up  to  the  7th  of  June,  1771,  amounting 
to  £80  5  0.  Also  other  indorsements  on  the  certificate,  showing  that 
it  was  on  the  30th  of  January,  1772,  caveated  by  Philip,  Bezin,  and 
Matthias   Hammond;    on  the  16th  of  March,  1772,  caveated  by 
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Edward  Dorsey,  of .  John ;  on  the  29th  of  October,  1772,  caveated  by 
Thomas  Dorsey;  that  the  caveats  were  dismissed  by  the  Act  of 
April  Session,  1782;  that  there  was  an  entry  in  the  margin  of  the 
book,  in  which  the  warrant  was  entered,  that  a  caveat  had  been 
entered  by  Greenbory  Kidgely,  and  others,  in  1754,  and  which  had 
not  been  noticed  when  the  other  caveats  were  entered  dismissed, 
and  a  list  thereof  forwarded  by  the  •  register  of  the  land  -  ^ - 
office;  that  the  last  mentioned  caveat  of  Greenbury  Eidgely  '-^^ 
was  withdrawn  by  Kichard  Ridgely,  his  son  and  heir  at  law,  and 
that  patent  had  issaed  on  the  0th  of  September,  1796,  to  Philip 
Bezin,  and  Charles  Hammond,  and  Eichard  Hopkins,  and  Hannah 
hLs  wife.  Also  the  last  will  and  testament  of  Philip  Hammond,  (the 
elder,)  dated  the  6th  of  June,  1753,  wherein  it  does  not  appear  that 
the  land  called  Part  of  Wood's  Inclosore  is  mentioned,  but  by  his 
will  ^aW  the  rest  and  residue  of  the  real  and  personal  estate"  of  the 
testator,  is  devised  to  his  srx  sons,  Charles,  John,  Philip,  Denton, 
Sezin  and  Matthias,  to  be  equally  divided  between  them,  and  their 
heirs,  as  tenants  in  common.  The  plaintiff  also  offered  in  evidence, 
that  P.  Hammond,  the  testator,  died  some  time  in  the  year  1760, 
and  that  Charles  Hammond  was  his  eldest  son  and  heir  at  law,  to 
whom  the  title  which  P.  Hammond,  the  father,  had  in  the  land, 
descended,  and  who  became  entitled  to  all  the  interest  his  father 
had  therein  (a).  The  plaintiff  then  deduced  a  regular  title  from  C. 
Hammond,  down  to  the  lessors  of  the  plaintiff.  Also  that  the  tract 
of  land  for  which  this  suit  is  brought,  as  well  as  the  several  tracts 
or  parcels  of  land  described  in  the  grants  and  deeds  aforesaid,  are 
tnily  located  by  the  plaintiff  on  the  plots.  The  defendant  then 
offered  ervidence  to  prove,  that  there  was  no  tract  of  land  in  the 
County'  of  Frederick  patented  by  the  name  of  Wood's  Inclosure,  or 
80  called  in  the  certificate  for  the  same;  that  a  tract  of  land  situate 
in  Frederick  County,  was  on  the  10th  of  January,  1748-9,  resurveyed 
for  Joseph  Wood,  by  virtue  of  a  warrant  of  resurvey  dated  the  28th 
of  July,  174§,  and  patented  to  him,  the  1st  of  June,  1750,  for  1,540 
acres,  and  called  in  the  certificate  and  patent  thereof.  Wood's  Lot; 
that  this  land  did  afterwards  acquire,  in  the  neighborhood  where  it 
lay,  the  name  also  of  Wood's  Inclosure ;  that  a  tract  of  land  con- 
tigaons  thereto,  surveyed  on  the  12th  of  November,  1752,  called  The 
Request,  an<l  located  upon  the  plots,  did  actually  begin  at  the  end 
of  the  19th  line  of  Wood's  Lot,  but  in  the  certificate  thereof,  calls 
to  begin  at  the  end  of  the  19th  line  of  Wood's  Inclosure;  that  several 
mesne  conveyances,  •  for  parts  of  Wood's  Lot,  executed  by  ^  q  - 
the  proprietors  thereof  between  the  years  1754  and  1759,  call    ^•'^ 

(a)  The  counsel  for  the  plaintiff,  in  this  part  of  the  statement,  which  they 
had  drawn  up,  stated,  that  G.  Hammond  had  become  '^seized  prout  lex 
po9fu/a^/^  to  which  the  counsel  for  the  defendant  objected.  The  Court  said 
these  expressions  were  only  proper  where  a  legal  title  descends — In  this  case 
an  equitable  title  only  descended  to  C.  Hammond. 
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and  describe  the  land  by  the  name  of  Wood's  Indosure.  The  de- 
fendant then  read  in  evidence  the  patent  to  Joseph  Wood,  dated  the 
25th  of  March,  1747,  for  the  land  called  Wood's  Lot,  containing  126 
acres,  and  granted  to  him  for  so  mnch  land  due  him  by  virtue  of  a 
warrant  for  that  quantity  granted  him  the  18th  of  February,  1746,  ' 
which  tract  is  stated  to  lie  in  Prince  George's  County,  and  beginning 
at  a  bounded  oak  standing  on  the  E.  side  of  a  small  branch,  &c. 
agreeably  to  a  certificate  dated  the  25th  of  March,  1747.  The  de- 
fendant then  offered  evidence  to  prov.e,  that  Wood's  Lot  is  truly 
located  upon  the  plots,  as  beginning  at  A,  and  described  by  black 
lines  from  No.  1  to  No.  43,  black  figures.  Also  that  J.  Howard  never 
had  any  interest  in,  or  title  to,  any  i)art  of  Wood's  Lot,  or  Wood's 
Inclosure,  either  in  law  or  in  equity;  except  as  to  94  acres  part  there- 
of, which  94  acres  are  truly  located  on  the  plots;  and  to  prove  this, 
the  defendant  offered  the  evidence  of  the  clerk  of  Frederick  County 
Court,  the  keeper  of  the  land  records  of  that  county,  to  prove,  that* 
among  the  records  of  the  county,  from  the  commencement  of  the 
county  up  to  the  year  1775,  there  is  no  record  of  any  deed,  bond  of 
conveyance,  or  other  instrument  of  writing,  from  Joseph  Wood  to  J. 
Howard  for  or  respecting  Wood's  Lot  or  Wood's  Inclosure,  except 
the  deed  for  the  94  acres  above  stated.  Also  the  evidence  of  the 
clerk  of  the  General  Court  for  the  Western  Shore,  that  among  the 
records  in  his  of&ce  there  is  no  record  of  any  deed,  bond  of  convey- 
ance, or  instrument  of  writing  of  an^'  kind,  from  J.  Wood  to  J. 
Howard,  respecting  Wood's  Lot  or  Wood's  Inclosure,  the  plaintilBT 
having  on  the  trial  produced  no  such  deed,  bond  of  conveyance,  or 
instrument  of  writing,  or  any  copy  thereof.  Also  that  J.  Howard, 
or  any  person  claiming  from  or  under  him,  never  were  seized  or  pos- 
sessed of  any  part  or  parcel  of  Wood's  Lot  or  Wood's  Inclosure, 
except  the  before  mentioned  94  acres.  Also  that  the  86  acres  of 
land  located  by  the  plaintiff  upon  the  plots,  as  the  original  upon 
which  the  resurvey  calle<l  Part  of  Wood's  Inclosure  is  pretended  to 
have  been  made,  was  always,  from  the  taking  up  thereof,  to  wit, 
from  the  10th  of  January,  1748,  till  the  year  1780,  in  the  possession, 
occupation,  and  actual  user  of  J.  Wood,  the  patentee,  by  actual 
-  ^  inclosure  of  part,  and  by  cutting  and  using  ♦  the  wood  land  as 
'•^^  to  the  residue,  and  during  all  that  time  never  was,  in  the 
whole,  or  in  part,  in  the  possession  of  J.  Howard,  or  of  any  person 
claiming  under  him.  Also,  that  from  the  1st  of  January,  1780,  down 
to  this  time,  the  said  lands  have  been,  and  still  are,  in  the  like  pos- 
session and  occupation  of  the  defendant  in  this  cause,  claiming 
under  J.  Wood,  and  not  under  any  title  derived  through  or  from  J. 
Howard.  The  defendant  then  read  in  evidence  a  deed  from  Joseph 
Wood  to  Edward  Dorsey,  for  part  of  Wood's  Lot  or  Wood's  Inclo- 
sure, dated  the  20th  of  June,  1754,  and  reciting,  that  on  the  21st  of 
June,  1750,  Wood  had  conveyed  to  Dorsey  part  of  Wood's  Inclosure, 
containing  584  acres ;  that  the  parties  had  discovered  that  patent  had 
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issued  to  Wood  for  the  land,  by  the  name  of  Wood's  Lot,  although 
commpnly  called  and  known  by  the  name  of  Wood's  Inclosure.  This 
deed  4ras  therefore  to  confirm  the  title,  &c.  Which  laud  is  truly 
described  on  the  plots  as  beginning  at  red  B,  and  described  by  yellow 
lines.  That  on  the  22d  of  August,  1757,  E.  Dorsey  obtained  a 
^peeicU  warrant  to  resurvey  the  part  of  Wood's  Lot  so  conveyed  to 
him,  which  warrant  stated  that  he  was  seized  in  fee  of  and  in  584 
acres  of  land,  part  of  Wood's  Lot,  lying  in  Frederick  County,  origi- 
nally, on  the  Ist  of  June,  1750,  granted  by  patent  of  confirmation  to 
Joseph  Wood  for  1,540  acres,  contiguous  to  which  he  had  discovered 
some  vacant  land,  and  being  desirous  to  add  the  same,  prayed  a 
special  warrant  to  resurvey  his  part  of  the  said  tract — warrant  wa« 
therefore  granted  to  him,  &c.  Also  a  certificate  made  for  E.  Dorsey, 
bearing  date  the  18th  February,  1758,  in  virtue  of  the  said  warrant, 
by  which  certificate  it  appears  that  the  said  part  so  resurveyed  for 
Dorsey,  contained  only  564  acres;  that  336  acres  of  vacant  land  were 
added,  and  called  The  Eesurvey  on  Part  of  Wood's  Lot,  containing 
900  acres.  Also  a  patent  to  E.  Dorsey  for  the  same  land,  bearing 
date  the  18th  of  February,  1758.  Also  that  E.  Dorsey,  the  patentee, 
died  previous  to  the  16th  of  October,  1760,  and  that  the  lands  de- 
scended to  his  heir  at  law  Thomas  Dorsey.  Also  that  the  land  so 
granted  to  E.'  Dorsey  is  truly  located  on  the  plots  beginning  at  B, 
and  described  on  the  plots  by  blue  lines  from  1  to  38,  red  figures, 
marked  at  the  end  of  each  line  with  red  P.  W.  L.  Also  that  E. 
Dorsey,  the  patentee,  and  those  claiming  under  him,  held,  used  and 
enjoyed.  The  Eesurvey  on  Part  of  •  Wood's  Lot,  from  the  ^  ^^ 
date  of  the  certificate  thereot^  under  the  aforesaid  title,  down  -^•^  • 
to  the  bringing  of  this  ejectment,  part  of  it  in  cultivation  and  under 
actual  enclosure,  and  part  being  in  woods  uninclosed,  by  cutting, 
using  wood  on  and  therefrom ;  and  that  J.  Howard,  or  any  person 
under  him,  never  did  use,  occup3%  possess,  or  in  any  way  enjoy,  any 
part  of  the  lands  included  in  the  resurvey  called  The  Besurvey  on 
Part  of  Wood's  Lot,  or  any  part  of  the  lands  included  within  the 
lines  of  the  resurvey  called  Part  of  Wood's  Inclosure.  The  parties 
in  this  cause,  by  consent,  examined  John  Callahan,  Esquire,  the 
register  of  the  land  Office  for  the  Western  Shore,  who  deposed,  that 
according  to  the  law,  practice,  and  usages  of  the  land  office,  prior  to 
the  year  1753,  and  ever  since,  no  person  was  entitled  to  a  patent  on 
a  certificate  returned  on  a  warrant  of  resurvey,  unless  such  person 
was  seized  of  an  estate  of  freehold  in  the  original  whereon  the 
resurvey  was  made.  That  by  the  law,  practice  and  usages  aforesaid, 
from  the  time  aforesaid,  if  the  person  so  having  returned  a  certifi- 
cate, and  had  by  the  same  included  vacancy,  and  had  paid  to  the 
officer,  entitled  to  receive  it,  the  full  amount  of  caution  money  for 
the  vacancy  added,  and  the  laud  wa^,  after  that  payment,  included 
in  a  subsequent  certificate  on  which  the  caution  money  wa.s  fully 
paid,  although  subsequent  to  the  payment  of  the  first  caution  money. 
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that  iu  snch  case,  if  the  prior  certificate  was  caveated  in  the  land 
office,  and  it  was  proved  and  made  appear  to  the  Jadges  of  the  land 
office,  that  neither  the  person  for  whom  the  prior  certificate  was 
made,  nor  any  one  claiming  the  certificate,  had  any  legal  estate  or 
seizin  in  the  original  on  which  the  certificate  of  the  resorvey  was 
made,  that  then  the  prior  certificate  wonld  be,  and  ought  by 
the  said  law,  practice  and  usages,  to  be  vacated,  and  a  patent  ought 
to  issue  on  the  second  or  subsequent  certificate,  if  that  certificate 
was  not  in  other  respects  liable  to  objection ;  and  that  upon  so 
vacating  the  first  certificate,  the  party  claiming  the  same  would  be 
entitled  to  a«  much  land  warrant  as  would  amount  to  the  sum  of 
money  so  paid  for  caution  money.  Mr.  Callahan,  uiK>n  cross-examina- 
tion, deposed  that  he  has  been  in  the  land  office,  except  fifteen  or 
eighteen  months,  upwards  of  thirty -four  years ;  that  he  came  into 
that  office  in  the  year  1767.  He  knows  of  no  Proprietary  instruc- 
1  Qfi  tions  given,  that  a  person  taking  out  a  warrant  of  *  resorvey 
■■  ^^  on  lands  of  which  he  was  not  seized  in  fee^  and  in  virtue  of 
that  warrant  including  vacant  land  and  compounding  for  the  same, 
which  prevented  such  person  from  having  a  patent  for  such  vacant 
land.  But  that  it  was  the  understanding  and  practice  of  the  office, 
in  his  time,  that  such  patent  would  not  be  allowed.  He  knows  of 
no  usage  or  instance,  io  which  a  caveat  has  been  heard  and  deter- 
mined unless  the  caveator  did  show  an  interest  in  the  lands  at  the 
time.  He  does  not  know  any  instance  in  which  the  caveat  has 
prevailed  unless  the  caveator  bad  an  interest  in  the  land  caveated. 
He  knows  of  no  instance  in  which  a  certificate  made  in  pursuance  of 
a  warrant  of  resurvey,  after  composition  money  paid,  by  a  person  not 
seized  of  the  original,  has  been  caveated  and  vacated  by  a  person 
not  having  an  interest  at  the  time  when  the  money  was  paid,  but 
has  understood  that  any  lands  taken  by  a  common  warrant,  special 
warrant  or  warrant  of  resurvey,  would  prevail  against  snch  certificate, 
but  he  cannot  refer  to  any  particular  case.  According  to  his  under- 
standing and  recollection,  the  payment  of  the  caution  money  was  not 
made  a  question  where  the  party  obtaining  the  certificate  had  no 
original;  but  that  where  a  certificate  of  junior  date,  regularly  made 
and  compounded  on,  including  the  same  land,  though  made  after  the 
payment  of  the  caution  money  upon  the  elder,  prevailed.  He  has 
no  recollection  of  any  particular  case,  but  he  always  understood  the 
payment  of  composition  money  under  such  circumstances  watf  an 
unimportant  circumstance.  He  does  not  recollect  any  case  where  a 
person  has  entered  a  caveat  alleging  himself  seized  of  the  original, 
on  which  the  warrant  of  resurvey  issued  to  another  person.  Inter- 
rogatories were  put  to  Mr.  Callahan  by  the  plaintiff'  and  defendant, 
to  which  he  answered  in  the  matter  set  forth  in  Kilty^s  Jjind  Holders^ 
Amstani^  456,  457,  and  458. 

The  plaintiff  then  offered  in  evidence  that  the  said  Callahan,  en- 
tered into  the  land  office,  as  a  clerk,  in  the  year  1767,  that  at  that 
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time  Winiam  Steoart  was  the  chief  clerk,  and  so  continued  till  the 
year  1774,  when  David  Steuart  succeeded  him  and  continued  to  hold 
that  oflice  until  1777 ;  that  Saint  George  Peale  was  appointe<l  reg- 
ister of  that  office  the  21st  of  April,  1777,  and  so  continued  till  the 
year  1779,  when  the  said  Callahan  was  appointed;  and  that  during 
the  time  William  Steuart  was  the  chief  clerk,  *  Saint  George  ^  ^^ 
Peale  was  principal  acting  clerk  under  him,  and  also  under  '■^^ 
David  Steuart,  both  of  whom  had  several  other  clerks  in  that  office* 
And  the  parties,  by  consent,  also  examined  the  Honorable  Alexan- 
DSK  Ck)NT£E  Hanson,  Chancellor  of  the  State,  and  Judge  of  the  land 
office,  who  deposed  and  answered  the  several  questions  propounded 
by  the  counsel  of  the  parties  as  they  are  set  forth  in  Kilty^s  Land 
Holders'  Assistant,  445  to  456,  460  to  465.  Which  evidence  was  de- 
livered by  the  register  of  the  land  office  for  the  Western  Shore,  and 
by  the  Judge  of  that  office,  in  open  Court,  and  reduced  to  writing 
by  them  respectively;  and  the  testimony  by  them  so  respectively 
given  was,  by  consent  of  the  parties,  agreed  to  be  received,  to  oper- 
ate so  far  as  the  same  is  legal  and  proper.  The  plaintiff  also  read 
in  evidence  certain  Proprietary  regulations  or  instructions.  [Which 
see  in  Kilty^s  Land  Holders^  Assistant.]  The  defendant  then  offered 
to  prove,  that  the  certificate  lor  Part  of  Wood's  Inclosure  had  never 
been  returned  into  the  land  office,  until  after  E.  Dorsey  had  obtained 
his  patent  for  The  Besurvey  on  Part  of  Wood's  Lot,  to  wit,  till  after 
the  18tb  of  February,  1758;  that  E.  Dorsey,  and  those  claiming 
under  him,  have  regularly  paid  the  quit  rents  upon  the  whole  of 
The  Besurvey  on  Part  of  Wood's  Lot,  from  the  18th  of  February, 
1758,  to  the  commencement  of  the  revolutionary  war  between  the 
United  States  and  Great  Britain,  and  have  ever  since  paid  the  public 
taxes  and  county  levies  and  dues  thereon.  The  plaintiff  then  prayed 
the  opinion  of  the  Court,  and  their  direction  to  the  jury,  that  the 
patent  which  issued  on  the  9th  of  September,  1796,  to  Philip  Bezin^ 
and  Charles  Hammond,  and  Bicbard  Hopkins,  and  Hannah  his 
wife,  will,  by  relation  to  the  date  of  the  certificate  of  survey,  be 
effectual  to  pass  a  title  to  all  the  vacant  land  included  therein,  not- 
withstanding John  Howard  had  no  right  or  estate  of,  in  and  to^ 
the  eighty-six  acres  of  land  on  which  the  warrant  issued,  and  not- 
withstanding  the  same  may  have  been  included  in  Edward  Dorsey's 
resurvey  aforesaid. 

Martin^  (Attorney-General,)  Key  and  Johnson^  for  the  plaintiff^ 
cited  18  Vin,  Ah.  tit  Relation^  289,  290;  Garretson^s  Lessee  vs.  Coky 
2H,  d^  McH,  459;  Howard'^ s  Lessee  vs.  Cromwell,  1  H.  (&  J,  115;  Gib- 
»tm'«  Lessee  vs.  Smithj  Ibid.  253 'j  Lloyd  vs.  Gordon^  2  H.  &  McH.  254. 

*  Shaaff^  Mason  and  Harper y  for  the  defendant,  cited  Co.  *^^ 
LitLlSOa;  RinggoWs  Lessee  vs.  Mahtt,  1  H.iSc  J.  299;  3  Coke^  **•* 
28,29,  30;  Anon.  3  Atk.  314;  Townsend  vs.  Ash^  lUd.  340;  2  Shep. 
Ah.  (M  part.  149, 150, 151, 152 ;  Bladen's  Lessee  vs.  Cockey,  1  H.  & 
MeH.  234;  3  Lee.  285;  2  Vent.  89,  200;  Cro.  Joe.  512;  10  Coke,  49? 
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HaWft  Lessee  vs.  Polk,  1  H.  &  McH.  363;  3  Blk.  Com.  43;  2  Roll  Rep. 
502 ;  Jenk.  428 ;  18  Vin.  Ah.  tit.  Relation,  290,  pi.  8 ;  Selwin  vs.  Selmn^ 
2  Btirr.  1134;  S.  C.  1  W.  Blk.  Rep.  222,  223;  Roe  vs.  ©rtj^,  4  Burr. 
1962;  7>06  vs.  jRoe,  Ibid.  1971;  2  i^oM.  Aft.  399;  Garretson  vs.  Cote,  1 
H.  d;  '/.  370;  BeaWs  Lessee  vs.  jBea/i,  Jftid.  347;  Peter'* s  Lessee  vs. 
Mains,  4  //.  d;  JtficJff.  423;  Cheney  vs.  RinggoWs  Jjessee,  {ante  87;) 
lVif?«<'«  7/e»«e<?  vs.  Hughes,  1  iZ.  &  J.  13;  X/o^(2  vs.  Tilghman,  1 
i?.  i(;  3/c//.  85. 

Chase,  Gh.  J.  In  deciding  the  qaestion  before  the  Court,  it  will 
be  necessary  to  consider  the  efficient  qaaiities  of  the  different  kinds 
of  warrants  which  are  used  to  tiike  up  vacant  land,  cultivated  or 
uncultivated. 

A  common  warrant  may  be  located  on  any  uncultivated  land  in  the 
county,  to  the  surveyor  of  which  the  warrant  is  directed,  if  no  person 
has  acquired  a  right  of  preemption  to  such  vacant  land. 

A  special  warrant  is  used  to  affect  cultivated  land,  in  which  the 
location  and  the  quantity  of  acres  are  designated,  and  the  party 
pays  the  composition  money  at  or  before  the  time  of  granting  the 
warrant,  for  the  number  of  acres  so  directed.  The  survey  is  then 
made  within  the  usual  time  of  six  months,  for  ascertaining  with 
more  exactitude  and  precision  the  land  thus  affected.  If  on  the 
survey  being  made  it  appears  to  the  party  that  he  has  not  as  much 
land  as  he  paid  for,  he  can  apply  the  surplus  of  his  warrant  to  affect 
any  vacsCnt  land,  which  a  common  warrant  is  competent  to  take, 
whether  it  lies  in  contiguity  or  detached  from  the  land  so  located  in 
his  warrant. 

A  warrant  of  resurvey  is  taken  out  for  the  purpose  of  resnrveying 
a  tract  or  parcel  of  land  in  which  the  party  has  a  fee  simple.  In 
virtue  of  such  warrant,  the  party  acquires  a  right  of  pre-emption 
in  all  the  adjoining  vacancy,  and  if  he  makes  his  survey,  and  pays 
the  caution  money  within  two  years  from  the  date  of  his  warrsmt, 
he  has  a  complete  equitable  interest  in  all  the  vacancy  included  in  his 
sun-ey. 

•  The  question  for  decision  now  occurs,  can  a  person,  who 
*"**  takes  out  a  warrant  of  resurvey  without  having  a  title  to  t^e 
land  to  be  resurveyed,  a(;quire  a  title  in  the  vacant  land  taken  up 
and  included  in  such  resurvey  f 

The  Court  are  of  opinion,  that  such  warrant  will  operate  as  a 
common  warrant,  and  affect  any  vacant  land  which  a  common 
warrant  was  competent  to  affect;  and  that,  if  the  jury  find  the  facts 
as  stated,  that  an  equitable  interest  vested  in  John  Howard  on  the 
7th  of  March,  1754,  when  the  composition  money  was  paid,  in  all 
the  vacancy  included  in  his  resurvey,  and  that  the  patent  obtained 
in  1796,  and  granted  to  Charles,  Philip,  and  Bezin  Hammond,  and 
Hannah  Hopkins,  wife  of  Bichard  Hopkins,  will  operate  by  relation 
to  the  date  of  the  certificate  of  resurvey,  if  it  appears  to  the  jury 
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that  the  certificate  was  returned  to  the  land  office  previous  to  the 
time  when  Edward  Dorsey  obtained  his  grant,  which  is  stated  to 
be  on  the  18th  of  Februarj',  1758.  That,  in  the  opinion  of*  the  Court, 
unless  that  fact  is  found  by  the  jury,  Edward  Dorsey  was  a  fair  pur- 
chaser without  notice  of  the  equitable  interest  of  John  Howard,  and 
the  grant  of  Edward  Dorsey  cannot  be  over-reached  or  defeated  by 
relation.    The  defendant  excepted. 

5.  The  defendant  then  prayed  the  Court  for  their  opinion  and 
direction  to  the  jury,  that  if  they  were  satisfied  from  the  evidence, 
that  by  the  rules  and  regulations  of  the  land  office  in  the  year  1753, 
and  since,  the  certificate  of  resurvey,  under  which  the  plaintiff  now 
claims,  was  liable  and  subject  to  be  vacated  upon  a  caveat,  notwith- 
standing the  payment  of  the  composition  moue^'  thereon,  if  J. 
Howard,  for  whom  the  same  was  made,  had  no  estate  or  seisin  in 
the  original  tract,  so  resurveyed,  and  that  upon  the  certificate  being 
so  vacated,  the  vacant  land  so  included  therein,  and  also  included 
by  E.  Dorsey  in  his  certificate  of  resurvey  called  The  Eesurvey  on 
Part  of  Wood's  Lot,  as  above  stated,  if  the  last  certificate  was  com- 
pounded on  in  time,  and  in  all  other  respects  confonned  to  the  rules 
and  regulations  of  the  land  office,  might  legally,  properly  and  regularly, 
be  granted  to  E.  Dorsey,  and  being  so  granted,  that  the  plaintiff 
had  no  title  under  the  grant  for  Part  of  Wood's  Inclosure  to  any  part 
of  the  land  so  included  within  the  patent  to  E.  Dorsey  for  the  Eesur- 
vey on  Part  of  Wood's  Lot. 

•  Cha.se,  Ch.  J.  The  Court  cannot  give  the  opinion  and  ^^^ 
direction  prayed  for.    The  defendant  excepted.  14^ 

6.  The  plaintiff  then  gave  in  evidence  the  patent  of  Wood's  Lot, 
granted  to  Joseph  Wood  on  the  25th  of  March,  1747,  for  126  acres  of 
land.  Also  a  resurvey  made  thereon  by  Wood,  and  the  patent 
granted  to  him  on  the  1st  of  June,  1750,  for  1,540  acres  of  laud,  and 
called  Wood's  Lot ;  and  that  the  same  lands  were  truly  located  on 
the  plots.  Also,  that  the  resurvey  called  Wood's  Lot,  was  known  in 
the  neighborhood  by  the  name  of  Wood's  Inclosure,  and  that  Wood's 
Lot,  the  resurvey,  and  Wood's  Inclosure,  were  one  and  the  same 
tract  of  land.  Also  a  certificate  of  resurvey  made  by  J.  Howard  of 
Part  of  Wood's  Inclosure,  surveyed  on  the  5th  of  March,  1753.  He 
then  deduced  the  title  to  the  said  land  down  to  the  lessors  of  the 
plaintiff*.  He  then  offered  in  e\idence  the  deed,  dated  the  21st  of 
June  1750,  from  J.  Wood  to  J.  Howard,  for  94  acres  of  land,  being 
part  of  Wood's  Lot,  and  called  Wood's  Inclosure ;  and  that  the  same 
is  truly  locat'Cd  by  him  on  the  plots.  Also  a  deed  from  J.  Wood  to 
E.  Dorsey  for  a  part  of  Wood's  Lot,  dated  the  20th  of  June,  1754; 
and  that  the  same  is  truly  located  by  him  on  the  plots.  He  then 
produced,  and  offered  to  read  in  evidence,  the  deed  from  J.  Howard 
to  P.  Hammond,  dated  the  27th  of  September,  1753,  herein  before 
mentioned  in  the  first  bill  of  exceptions ;  and  showed,  that  the  86 
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acres  of  land  therein  mentioned,  were  located  by  him  on  the  plots 
beginning  at  the  end  of  the  27th  line  of  Wood's  Lot,  as  located  by 
him  at  black  a,  and  running,  &c.  to  the  beginning ;  and  to  prove 
that  to  be  the  tnie  location  thereof,  he  offered  to  give  in  eyidenee 
the  deed,  and  the  resurvey  made  by  E.  Dorsey  on  the  18th  of  Feb- 
ruary, 1758,  on  the  land  so  conveyed  by  J.  Wood  to  Dorsey,  and 
called  The  Eesurvey  on  Part  of  Wood's  Lot  j  and  that  the  resurvey 
is  truly  located  by  him  on  the  plots ;  and  that  the  35th  line  of  that 
resurvey  strikes  the  end  of  the  third  line  of  the  86  acres,  and  then 
runs  three  lines  thereof  reversed  to  the  beginning  of  the  86  acres,  and 
thence  to  its  beginning  at  black  B,  excluding  the  86  acres.  He 
further  offered  to  prove,  that  after  the  death  of  E.  Dorsey,  the  land 
contained  in  the  last  mentioned  resurvey  and  patent  descended  to  T. 
^M^  Dorsey  his  heir.  Also  that  the  devises  of  P.  Hammond,  *  the 
'■^^  assignee,  claimed  the  land  contained  in  the  certificate,  so 
assigned  as  personal  property,  and  that  C.  Hammond,  his  heir, 
claimed  the  same  as  land  not  devised  by  the  will.  Also,  that  a 
caveat  was  entered  by  the  devisees  against  the  issuing  of  a  patent 
to  G.  Hammond  on  the  certificate,  and  which  caveat  was  endorsed 
and  noted  on  the  certificate  on  the  dOth  of  January,  1772.  He  also 
offered  in  evidence,  a  deed  dated  the  17th  of  November,  1779,  from 
Philp  and  Eezin,  two  of  the  devisees,  to  Matthias  Hammond,  one 
other  of  the  devisees,  for  their  interest  in  the  two  tracts  mentioned  in 
the  deed  from  J.  Howard  to  P.  Hammond,  their  father,  and  in  which 
the  S6  acres  are  described  by  the  ibllowing  metes  and  bounds,  to  wit : 
^^  Beginning  at  the  end  of  the  27th  course  of  the  land  called  Wood's 
Inclosure,  and  running,"  &c.  and  that  the  same  are  the  beginning, 
courses,  metes  and  bounds,  by  which  the  plaintiff  hath  located  the  86 
acres  on  the  plots.  Also  a  deed  dated  the  17th  of  November, 
1779,  from  M.  Hammond  to  B.  Warfield,  conveying  all  his  right  and 
interest  to  the  two  parcels  of  land  mentioned  in  the  deed  from  J. 
Howard  to  P.  Hammond  to  be  conveyed,  and  in  that  deed  the  86 
acres  of  land  are  described  as  contained  within  the  same  metes  and 
bounds  and  beginning  at  the  same  place.  And  that  Warfield  did, 
in  consequence  of  that  deed,  enter  upon  and  possess  the  parcels  of 
land  therein  mentioned,  and  that  afterwards,  in  the  year  1790,  he 
sold  his  interest  and  right  in  the  two  parcels  of  land  to  T.  Dorsey. 
and  gave  up  the  two  parcels  of  laud  to  T.  Dorsey.  Also  an  original 
deed,  dated  the  14th  of  March,  1772,  from  C.  Hammond,  heir  at  law 
of  P.  Hammond,  to  his  brother  J.  Hammond,  one  of  the  devisees,  for 
his  interest  and  estate  in  the  two  parcels  of  land.  And  that  J.  Ham- 
mond, in  his  life-time,  sold  all  his  interest  in  the  two  parcels  of  land 
to  T.  Dorsey ;  that  both  C.  &  J.  Hammond  departed  this  life  ante- 
cedent to  the  22d  of  June,  1784,  and  that  W.  Hammond  was  the  son 
and  heir  of  J.  Hammond ;  and  that  on  the  22d  of  June,  1784,  W. 
Hammond,  in  consideration  of  the  payment  to  him  by  T.  Dorsey  of 
the  sum  of  £23  7  6,  the  balance  of  the  purchase  money  then  due  from 
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T.  Dorsey,  under  the  sale  by  his  father,  did  execute  a  deed  to  T.  Dor- 
sey,  conveying  to  him  all  his  right  and  interest  in  the  two  parcels 
of  land.  And  that  T.  Dorsey,  so  being  entitled,  as  heir  *  at  ^  .  ^ 
law,  to  the  lands  contained  in  the  resurvey  made  by  E.  Dor-  '■^^ 
6ey,  and  having  so  purchased  the  two  parcels  of  land  mentioned  in 
the  deed  from  J.  Howard  to  the  first  mentioned  P.  Hammond,  after- 
wards, on  the  27th  of  September,  1784,  entered  into  a  contract  in 
writing,  under  seal,  with  Thomas  Usher,  for  the  sale  of  certain  lands, 
and  among  others,  the  86  acres,  and  that  the  86  acres  in  that  con- 
tract are  described  a^  being  purchased  by  P.  Hammond,  in  his  life- 
time, on  the  9tli  of  November,  1751,  of  a  certain  J.  Howard,  and  as 
having  been  bought  by  T.  Dorsey  of  the  devisees  of  P.  Hammond, 
and  as  ha\ing  been  sold  by  J.  Howard  to  P.  Hammond,  and  pur- 
chased by  T.  Dorsey;  and  having  proved  the  execution  of  the 
coDtract,  ofiered  to  read  the  same  in  evidence.  He  also  offered  to 
give  in  evidence  a  deed  from  T.  Dorsey  to  T.  Usher,  dated  the  12th 
of  February,  1785,  tor  the  several  tnicts  of  lands  in  the  contract  men- 
tioned; and  that  the  courses,  lines  and  metes,  mentioned  in  the 
deed,  are  truly  located  on  the  plots  by  the  plaintiff,  and  do  include 
the  whole  of  the  86  acres  as  located  by  the  plaintiff,  and  that  one 
line  thereof  strikes  the  second  line  of  the  86  acres,  as  located  by  the 
plaintiff,  and  runs  thence  to  the  end  thereof,  then  with  the  3d,  4th, 
oth,  and  6th  lines  of  the  plaintiff's'  location  of  the  86  acres,  and  then 
with  the  given  line,  to  its  beginning  at  black  a,  and  thence  to  black 
B,  the  beginning  of  the  deed ;  and  that  in  the  deed  there  was^  a  cov- 
enant of  warranty  as  to  the  parts  of  the  resurvey  on  Wood's  Lot 
contained  in  the  said  deed,  against  T.  Dorsey,  his  heirs  and  assigns, 
and  against  J.  Howard,  and  his  heirs  and  assigns  only.  Also  a  deed 
from  T.  Dorsey  to  T.  Usher,  dated  the  27th  of  May,  1785,  for  the 
same  lands,  describing  them  in  the  same  manner,  but  containing  a 
general  warranty.  And  that  T.  Usher  did,  by  virtue  of  the  deeds 
to  him,  enter  into  and  take  possession  of  the  lands  so  conveyed  by 
T.  Dorsey,  and  among  other  parts  thereof,  of  the  86  acres  so  sold  to 
him  by  T.  Dorsey.  and  so  located,  and  made  a  resurvey  thereon,  and 
returned  a  certificate  of  resurvey,  dated  the  12th  of  June,  1785,  called 
Usher's  Freehold,  and  that  the  same  is  truly  located  on  the  plots  by 
the  plaintiff;  and  that  the  hues  thereof  include  the  whole  of  the  86 
acres,  striking  the  same  at  the  same  place,  and  running  with  it  in 
the  same  manner  as  the  deed  I'rom  T.  Dorsey  to  T.  Usher,  and  that 
T.  Usher  was  possessed  of  the  land  •  so  contained  in  his  certi- 
flcate,  until  his  death,  which  happened  about  January,  1786.  '-^^ 
That  T.  Usher,  by  his  will  appointed  T.  U.,  S.  J.,  J.  U.,  &  J.  D.,  execu- 
tors thereof,  and  did  devise,  direct,  and  empower  them,  or  the  survi- 
vors or  survivor  of  them,  to  make  sale  of  all  and  every  part  of  his  real 
estate,  and  to  execute  deeds  for  the  same,  to  the  purchasers  thereof, 
in  fee  simple ;  and  that  the  executors  did  take  upon  themselves  the 
execution  of  the  will,  and  obtained,  in  due  form  of  law,  letters  testa- 
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mentary.    That  after  the  death  of  T.  Usher,  one  John  Salmon  filed 
a  bill  in  the  Court  of  chancery  against  the  devisees  and  executors  of 
T.  Usher,  to  compel  a  sale  of  his  real  estate  for  the  payment  of  his 
debts ;  that  it  wa^  so  proceeded  in  that  suit,  that  a  decree  was  made 
for  the  sale  thereof  and   that  by  virtue  of  that  decree,  the  said 
lands  were  sold  to  divers  persons,  as  stated  in  a  report  thereof 
returned  to  the  Court  of  chancery,  and  by  the  chancellor  approved, 
ratified  and  confirmed.    That  the  part  of  the  land  located  by  the 
defendant  as  his  defence,  was  purchased  by  Catherine  Usher,  widow 
of  T.  Usher,  and  by  her  sold  to  the  defendant,  who  entered  into  and 
possessed  the  same  under  that  sale.    That  it  was  agreed  that  the 
patent  upon  the  certificate  so  returned  by  T.  Usher  should,  for  con- 
venience, be  granted  to  the  defendant,  and  that  he  should  then 
convey  to  the  several  purchasers  under  the  decree,  the  respective 
parts  respectively  by  them  purchased ;  that  the  patent  was  so  issued, 
and  conveyance  so  made,  and  that  the  respective  purchasers  of  the 
land,  so  contained  in  the  certificate  returned  by  T.  Usher,  did  enter 
upon  and  possess  the  parts  thereof  by  them  respectively  purchased, 
by  virtue  of  the  title  of  T.  Usher,  and  the  sales  under  the  decree. 
And  that  after  the  death  of  T.  Usher,  his  executors  claimed  the 
whole  land  contained  in  the  certificate,  so  by  him  returned,  under  his 
title.    Also  a  deed  from  Joseph  Wood,  the  patentee,  to  Jonathan 
Wood,  his  son,  but  not  his  heir  at  law,  dated  the  4th  of  March,  1780, 
for  "  all  that  tract  or  parcel  of  land,  being  part  of  a  tract  called  The 
Resurvey  on  Wood's  Lot,  beginning  at  the  end  of  the  27th  line  of 
the  said  resurvey  on  Wood's  Lot,  and  running,"  &c.     "Containing 
153  acres  of  land,"  &c.'    And  that  the  153  acres  included  the  86 
acres  of  land  mentioned  in  the  deed  from  J.  Howard  to  P.  Hammond, 
and  are  the  same  86  acres  of  land  mentioned  in  the  deed  from  J. 
Howard  to  P.  Hammond,  and  are  the  same  86  acres  of  land  located  by 
the  plaintiff  as  the  86  acres  sold  to  T.  •  Usher  by  T.  Dorsey. 
*"*"   Also  a  deed,  dated  9th  May,  1786,  by  Jonathan  Wood,  exc: 
cuted  in  due  form  of  law,  to  the  executors  of  T.  Usher,  to  confirm 
their  title  to  the  86  acres,  in  which  it  is  expressed  "that  doubts  had 
arisen  in  regard  to  the  title  of  86  acres,  part  of  a  tract  of  land  sold  by  T. 
Dorsey  to  the  said  T.  Usher,"  and  that  in  consequence  Jonathan  Wood 
conveyed  to  the  executors  of  T.  Usher,  all  his  right  and  title  to  the  S(> 
a<;res,  to  begin  at  the  end  of  the  27th  course  of  Wood's  Inclosure, 
and  running  thence,  &e.    That  the  courses  and  beginning,  so  de- 
scribed by  the  heir  of  Joseph  Wood,  under  whom  J.  Howard  claimed 
the  86  acres,  are  exactly  correspondent  with  the  location  of  the  80 
acres  made  on  the  plots  by  the  plaintiff.    That  before  and  at  the 
time  when  the  said  deed  was  executed,  the  executors  were  possessed 
of  the  86  acres,  according  to  the  location  under  the  title  of  T.  Usher, 
and  that  the  86  acres  were  the  same  S6  acres  mentioned  in  the  deed 
from  J.  Howard  to  P.  Hammond,  and  which  had  thus  l>een  con- 
veyed   to   P.  Hammond,  and  which   had  thus  been  conveyed  to 
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Wurfieldy  and  to  T.  Dorsey,  and  on  which  J.  Howard  made  his 
re8ur\'e.v ;  and  that  no  person  whatever  has  had  any  possession  of 
the  86  acres,  located  as  the  plaintiff  hath  located  the  same,  except  J. 
Howard,  and  those  claiming  from  and  nnder  him.  Evidence  was 
then  offered,  that  no  deed  could  be  found  on  recoi'd  from  Joseph 
Wood  to  J.  Howard  for  the  86  acres. 

Mawtij  iShaaffy  and  Harper^  for  the  defendant  objected  to  the  read- 
ing of  the  deed  from  J.  Howard  to  P.  Hammond,  dated  the  27th  of 
September,  1763,  to  prove  the  location  of  the  86  acres.  They  cited 
Co.  Liu.  352  h;  3  Com.  Dig.  (E.  4,)  274. 

Martin^  (Attorney-General,)  Key  and  Johnson^  contra^  cited  Git- 
Ung^g  Lessee  vs.  Hall^  1  H.  d;  J.  14;  The  Earl  of  Sussex  vs.  Teinple  et 
al  1  Ld.  Raym.  311 ;  and  GUh.  L.  E.  100. 

• 

Chase,  Oh.  J.  The  deed  from  J.  Howard  to  P.  Hammond  of  the 
27th  of  September,  1753,  does  not  sufficiently  specify  the  land,  being 
for  86  acres,  and  94  acres,  parts  of  Wood's  Inclosure,  "  conveyed  by 
Joseph  Wood  to  John  Howard,  as  appears  by  deed  recorded  in  Fred- 
erick CJounty,"  but  the  deed  thus  referred  to  cannot  be  found.  This 
•  deed  does  not  define  the  86  acres  by  any  courses  or  dis-  ^^^ 
tances,  there  is,  therefore,  nothing  in  it  whereby  any  locataUle  *  "*  • 
land  can  be  conveyed,  and  of  course  passes  nothing,  and  passing 
nothing  it  cannot  be  evidence.  Nothing  but  the  deed  itself  can 
prove  the  location  of  the  land  recited  in  the  deed  now  offered  to  be 
read  to  the  jury.  The  Court  are  therefore  of  opinion,  that  the  deed 
from  J.  Howard  to  P.  Hammond  is  not  legal  evidence  to  show  title 
in  Hammond  in  the  SC)  acres  of  land,  part  of  Wood's  Inclosure,  as 
located  on  the  plots  by  the  ])laintiff,  or  to  support  his  location  of  the 
same,  without  producing  the  deed  from  Joseph  Wood  to  J.  Howard, 
to  which  the  deed  from  J.  Howard  to  Hammond  doth  refer,  to  ascer- 
tain and  identify  the  86  acres .  intended  to  pass  by  the  same ;  and 
that  the  deed  is  inoperative  to  pass  the  same,  without  producing 
that  deed.  The  Court  refuse  therefore  to  suffer  the  same  to  be  read 
to  the  jury. 

The  Court  are  also  of  opinion,  that  the  facts  and  circumstances, 
stated  by  the  plaintiff,  are  inadmissible  to  prove  the  location  of  the 
86  acres,  and  the  Court  refuse  to  suffer  the  same  to  be  read  to  the 
jury  for  that  purpose,  or  to  show  title  in  P.  Hammond  in  the  86  acres 
of  land.    The  plaintiff  excepted. 

7.  The  plaintiff  then,  in  order  further  to  prove  that  J.  Wood  did 
execute  to  J.  Howard  some  conveyance  for  the  S(}  acres  of  land,  or 
some  bond  or  contract  for  the  conveying  to  Howard  the  86  acres, 
by  the  same  metes  and  bounds,  beginning  as  locate<l  by  the  plain- 
tiff, offered  to  give  in  evidence  the  deed  from  Howjird  to  P.  Ham- 
mond, and  the  i-esurvey  made  by  E.  Dorsey  on  the  18th  of  February, 
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1768,  on  the  land  so  conveyed  by  Wood  to  Dorsey,  and  that  the 
resnrvey  is  truly  located,  &c. 

Chase,  Oh.  J.  delivered  the  same  opinion  as  that  given  on  the 
prayer  in  the  preceding  bill  of  exceptions,  and  then  proceeded  as 
follows :  The  Court  are  also  of  opinion,  that  the  facts  and  circum- 
stances, stated  by  the  plaintiff,  are  inadmissible  to  prove,  that  Joseph 
Wood  did  execute  to  John  Howard  a  conveyance  for  the  86  acres  of 
land,  or  a  bond,  or  contract,  for  the  conveying  to  Howard  the  86 
acres  by  the  same  metes  and  bounds,  and  beginning  as  located  by 
the  plaintiflf ;  and  do  accordingly  refuse  to  allow  •  the  same 
^^^  to  be  given  in  evidence  to  the  jury.    The  plaintiff  excepted. 
8.  The  plaintiff  then  prayed  the  opinion  and  direction  of  the  Court  to 
the  jury,  that  unless  they  are  satisfied,  from  the  evidence,  of  the  true 
position  of  the  beginning  of  the  86  acres  of  land,  on  which  the  resnrvey 
called  Part  of  Wood's  Inclosure  was  made,  or  the  beginning  of  that 
resurvey,  and  for  which  land  this  suit  is  brought,  that  then  they  have 
a  right,  and  are  bound  by  law,  to  ascertain  a  place  of  beginning,  by 
reversing  the  first  nine  courses  of  that  resurvey  without  variation, 
or  with  such  variation  as  they  think  right,  from  the  place  marked  a 
on  the  plots,  at  red  figures  27,  and  red  P  W  L,  and  that  unless  they 
are  satisfied,  from  the  evidence,  of  the  place  where  the  10:1th  line 
of  the  resurvey  calls  for,  that  then  the  true  location  of  the  land  is 
to  be  ascertained  by  running  the  lines  of  the  resurvey  from  the 
place  marked  on  the  plots  at  g,  without  or  with  such  variation  as 
they  think  proper,  until  the  given  line  shall  intersect  and  close  with 
the  beginning  so  found  by  t'eversing  as  aforesaid.    And  that  the 
jury  are  by  law  competent  to  draw  lines  on  the  plots,  to  ascertain 
the  true  position  of  the  land  in  the  declaration  mentioned,  or  to 
make  such  description  thereof  in  their  verdict,  as  shall  fix  the  true 
position  of  the  same,  notwithstanding  there  are  no  such  lines  on 
the  plots  at  this  time  located.    And  in  case  they  have  evidence,  to 
satisfy  their  minds,  of  the  true  original  beginning  of  the  resurvey 
made  by  Wood,  and  for  which  this  suit  is  brought,  and  that  the 
same  is  at  a  place  different  from  what  is  located  by  either  the  plain- 
tiff or  the  defendant,  that  then  they  are  to  begin  at  the  place  so 
proved,  and  run  the  first  eight  courses  of  the  grant,  without  or  with 
such  variation,  as  they  think  most  proper,  to  correspond  with  original 
location;  and  that  the  ninth  course  must  be  run  to  its  call  at  a,  red 
27,  red  P.  W.  L.;  and  in  case  they  have  not  evidence  to  establish  the 
place  called  for  at  the  termination  of  the  104th  line,  that  then  they 
have  a  right  and  are  bound,  to  locate  the  lines  from  q,  with  or  with- 
out variation,  as  they  think  proper,  until  the  given  line  shall  inter- 
sect and  close  with  the  place  of  beginning.    And  that  the  jury  are 
by  law  competent  to  draw  lines  on  the  plots  to  ascertain  the  true 
position  of  the  land,  or  to  make  such  description  thereof  in 
^^^  their  verdict  •  as  shall  fix  the  true  position  of  the  land,  not- 
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withstanding  there  are  no  sach  lines  on  the  plots  at  this  time 
k)cated.  And  on  fixing  such  location  the  plaintiff  is  entitled  to  their 
verdict  for  all  such  land  as  is  included  within  their  finding,  and 
which  is  also  contained  in  the  location  of  the  plaintiff  of  Part  of 
Wood's  Inclosure,  and  for  which  the  defendant  hath  taken  defence. 

MarHnj  (Attorney-General,)  and  Key,  for  the  plaintiff,  cited  the 
Act  of  November,  1781,  ch.  20,  s.  14,  and  Carroll  et  ah  Lessee  vs.  E. 
&  S.  Norwoodj  1  H.  &  J.  167. 

Shaaffj  for  the  defendant,  cited  KilpatricWs  Lessee  vs.  Kyger^  1  H. 
d:  J.  298,  and  Webb^s  Lessee  vs.  Beard,  Ibid,  349. 

Chase,  Ch.  J.  The  Court  cannot  give  the  direction  prayed  on 
the  part  of  the  plaintiff,  inasmuch  as  the  plaintiff  has  not  made  any 
location  on  the  plots  to  warrant  the  Court  in  directing  the  jury  to 
find  a  beginning  for  the  plaintiff,  different  from  that  located  at  the 
letter  G,  as  the  beginning  of  Part  of  Wood's  Inclosure,  the  plaintiff 
having  made  only  one  location  of  the  beginning  of  that  tract  of  land, 
and  the  same  having  been  counter-located  by  the  defendant. 

The  Chief  Judge  said,  that  the  plaintiff*  must  make  such  locations 
as  will  suit  his  case.  He  has  made  two  from  the  same  beginning, 
one  of  which  the  Jury  must  find,  if  they  find  for  the  plaintiff.  It  is 
CDstomary,  in  order  to  meet  the  variation  of  the  compass,  to  make 
sundry  locations,  so  as  to  have  one  which  the  jury  may  find.  The 
plaintiff  relies  upon  his  locations ;  and  the  jury  cannot  find  a  location 
of  their  own,  but  must  find  some  one  of  the  locations  made  by  the 
plaintiff,  if  they  find  for  the  plaintiff.    The  plaintiff  excepted. 

On  motion  of  the  plaintiff's  counsel,  leave  was  given  by  the  Court 
to  withdraw  a  juror  for  the  purpose  of  amending  the  plots;  but  the 
plots  were  amended  by  consent  of  the  parties  without  withdrawing 
a  joror,  and  the  trial  continued. 

9.  The  plaintiff  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  if  the,  beginning  of  J.  Howard's  resurvey  is 
lost,  or  cannot  be  proved,  then  the  beginning  of  the  same  is  to  be  found 
by  reversing  the  lines  from  the  first  known  and  established  boundary ; 
and  •  that  the  holders  under  that  resurvey  are  entitled  to  all  - 
the  land  within  that  resurvey  located  from  such  beginning  so  '-^^ 
found,  unless  taken  away  by  elder  surveys. 

The  Coubt  gave  the  direction  to  the  jury  as  prayed. 
Verdict  and  judgment  for  the  defendant,  and  the  plaintiff  appealed 
to  this  Court. 

•  

The  cause  was  argued  at  the  last  term  before  Tilghman,  Nichol- 
son, and  Ga^^tt,  J  J.  upon  the  bills  of  exceptions  taken  by  the  plaintiff 
in  the  Court  below,  being  the  6th,  7th,  and  8th,  as  hereinbefore  stated 
and  numbered. 

9  2  H.  &  J. 
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Key  aud  Johnson  (Attorney-General,)  for  the  appellant,  in  their 
arguments  stated,  that  under  the  sixth  and  seventh  bills  of  excep- 
tions two  questions  occurred: —  1.  Whether  Howard  had  title  to  the 
86  acres  of  land  upon  which  his  resurvey  was  made!  And  2.  Whether 
sufficient  evidence  was  offered  to  the  jury  to  establish  the  location 
of  the  86  acres  on  the  plots !  They  contended  that  there  was  suf- 
ficient evidence  for  the  Court  to  direct  the  jury  to  presume  a  deed 
from  Wood  to  Howard.  At  all  events  that  the  evidence  ought  to 
have  been  suffered  to  go  to  the  jury  for  them  to  judge  whether  or 
not  such  a  deed  had  ever  been  executed.  They  cited  OiJJb.  L.  K  98; 
Gittings'*  Lessee  vs.  Hallj  1  H.  it*  J.  14. 

On  the  eighth  bill  of  exceptions  they  contended,  that  the  jury  had 
a  right  to  draw  lines  on  the  plots,  or  in  any  other  manner  they  might 
think  proper,  in  order  to  find  the  beginning  of  the  land  in  contro- 
versy, although  the  beginning  so  found  might  be  at  a  different  place 
from  that  located  on  the  plots  by  either  of  the  parties.  They  cit^ 
BamaWs  Lessee  vs.  Goodtcin,  1  H.  &  J.  282 ;  Carroll  et  dL  Lessee  vs. 
Norwood^  Ibidy  186. 

Shaaff  and  Barper,  for  the  appellee,  in  their  arguments  on  the 
sixth  and  seventh  bills  of  exceptions,  cited  Vav{jih.  74 ;  €Hlb.  L.  E. 
99;  Morris*  Lessee  vs.  Vcmderen^  1  TkiU.  Rep.  67;  Com,  Dig.  tit 
Uvidence^  (B.  5 ;)  Smith  vs.  The  Vestry^  &c.  in  this  Court  on  the  E.  S. 

On  the  eighth  bill  of  exceptions  they  insisted  that  the  plaintiff 
could  not  give  evidence  that  the  beginning  of  the  land,  for  which  he 
brought  his  ejectment,  was  kt  a  different  place  than  that  claimed  by 
^  his  locations  on  the  plots.  •  They  cited  Kirhpatrick*s  Lessee 
1*1  vs.  Kyger^  1  H.  cfe  J.  289 ;  Webh^s  Lessee  vs.  Beardj  Ibid,  349; 
Hughes^s  Lessee  vs.  Howard,  decided  in  Baltimore  County  Court,  and 
now  on  appeal  in  this  Court.  Curia  adv.  Tidt 

The  Court,  at  this  term,  decided  that  there  was  no  error  in  the 
opinions  given  by  the  General  Court  in  either  of  the  bills  of  excep- 
tions taken  on  the  part  of  the  plaintiff  below. 

Nicholson,  J.  concurred,  except  as  to  the  opinion  given  in  the 
eighth  bill  of  exceptions,  and  from  that  opinion  he  dissented. 

Jttdgment  affirmed. 


Hammond  et  al.  Lessee  vs.  Wabfield. 

« 

The  Courts  will  take  notice  of  the  rules  of  the  land  office  as  forming  regu- 
lations relative  to  property,  and  will  direct  the  jury  as  to  the  law  arising 
from  such  rules,  (a) 

The  rules  of  the  land  office  cannot  be  proved  by  witnesses;  they  are  to  be 
found  on  the  records  of  that  office,  and  in  the  proclamations  of  the 
proprietary. 

(a)  Approved  in  StaUings  vs.  Ruby^  27  Md.  155. 
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The  usage  and  practice  of  the  land  office  must  be  proved  by  the  adjudica- 
tions of  the  Judges  of  that  office,  and  not  by  the  opinions  of  witnesses 
as  to  what  was  that  usage  and  practice. 

Where  a  warrant  of  resurvey,  taken  out  by  J.  H.  who  was  not  seized  of  the 
original  tract  resurveyed,  was  located  on  vacant  land  not  contiguous  to 
such  original  tract,  his  grant  therefor  will  operate  by  relation  to  the 
date  of  the  certificate  of  resurvey,  if  the  composition  money  was  paid 
in  time,  and  the  certificate  of  resurvey  was  returned  to  and  in  the  land 
office,  when  a  warrant  of  resurvey  issued  to  J.  C.  to  affect  the  vacant 
land  included  in  J.  H^s  certificate;  or  if  the  composition  money  was  not 
paid  in  time  by  J.  C.  on  his  resurvey,  and  J.  H's  certificate  was  in  the 
office  when  J.  C.  did  compoudd,  the  grant  to  J.  H.  will  relate  to  the 
date  of  the  certificate,  (a) 

Bat  if  J.  H*B  certificate  was  not  in  the  office  when  the  warrant  issued  to  J. 
G.  and  J.  C.  compounded  on  his  resurvey  in  time:  or  if  J.  H's  certificate 
was  not  in  the  office  when  J.  C.  did  compound,  though  not  in  time,  and 
obtained  his  grant,  then  J.  0.  was  a  fair  purchaser  for  a  valuable  con- 
sideration without  notice  of  the  equitable  interest  of  J.  H.  and  the 
grapt  to  J.  C.  cannot  be  overreached  by  relation. 

If  vacant  land,  not  contiguous  to  the  original  tract  resurveyed,  is  included 
in  the  certificate  of  resurvey,  it  is  not  legal  notice  of  the  location  of  the 
warrant,  until  the  certificate  is  returned  to  the  land  office. 

If  an  assigned  land  warrant  was  applied  in  time  to  the  payment  of  com- 
position money  on  vacant  land  included  in  a  certificate  of  resurvey, 
such  application  will  be  equivalent  to  the  payment  of  so  much  money. 

The  jury  are  to  find  when  the  composition  money  was  paid  on  a  certificate 
of  survey. 

A  naked  possession,  (possession  without  right,)  is  adversary  only  to  the 
extent  of  actual  enclosures,  (b) 

Where  the  plaintiff's  grant  operated  by  relation  to  the  date  of  the  certificate, 
and  overreached  the  defendant's  elder  grant  for  the  same  land,  the  entry 
of  the  grantee,  under  such  elder  grant,  and  the  possession  by  him,  and 
those  claiming  under  him,  was  without  right,  and  cannot  bar  the  plain- 
tiff'S  recovery,  unless  such  possession  was  by  actual  enclosures  for  20 
years  prior  to  the  bringing  the  ejectment,  (c) 

To  entitle  a  party  to  the  benefit  of  the  relation  of  his  grant  to  the  certificate, 
it  is  incumbent  on  him  to  shew  an  equity;  and  the  producing  copies 
under  seal  of  the  warrant,  certificate  and  grant,  is  not  sufficient  to 
entitle  him  to  such  benefit. 

The  time  when  a  certificate  was  returned  to  the  land  office,  is  a  matter  of 
fact  determinable  by  the  jury,  (d) 

A  petition  to  the  Judges  of  the  land  office  by  T.  D.  with  certain  alterations 
made  therein  in  the  hand-writing  of  a  clerk  in  that  office,  (now  dead,) 


(a)  See  Hammond  vs.  Norris,  ante,  m.  p.  180,  note;  Buckingham  vs.  Dorsey, 

1  Md.  Ch.  32. 

(6)  Examined  in  Oesop  vs.  Hutson,  9  Gill,  277,  and  in  Hoye  vs.  SiiHxn,  5 
Md.  251.  By  Code,  Art.  75,  sec.  52,  actual  enclosure  is  not  necessary  to 
prove  possession,  but  acts  of  exclusive  owner  and  usership  may  be  given  in 
evidence.  See  Thistle  vs.  Frostbiiry  Coal  Co.  10  Md.  129;  Oittings  vs.  Moale, 
21  Md.  185;  Beatty  vs.  Mason,  80  Md.  414. 

(c)  Cited  in  Merryman  vs.  Bourne,  9  Wallace,  603.     See  Oarretson  vs.  Cole, 

2  H.  &  McH.  805. 

[d)  See  Stewart  vs.  Mason,  8  H.  &  J.  507. 
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stating  when  a  certificate  was  returned,  not  permitted  to  be  given  in 
evidence,  ae  a  circumstance  to  prove  at  what  time  the  certificate  was 
returned,  or  to  prove  it  was  returned  before  a  certain  period,  as  the 
party  against  whom  the  testimony  is  intended  to  operate  does  not  derive 
any  interest  in  the  land  in  question  under  T.  D. 

Appeal  from  the  General  Court.  '  Ejectment  for  a  tract  of  land 
called  Part  of  Wood's  Inclosure,  lying  in  Frederick  County,  contain- 
ing 2,286  acres.  The  defen<lant,  (now  appellee,)  took  defence  on 
warrant,  under  the  general  issue  plea,  for  a  tract  of  land  called  The 
Resurvey  on  Hobson's  Choice. 

*  1.  At  the  trial  at  May  Term,  1803,  the  defendant  produced 
^^^  the  honorable  Alexander  Contee  Hanson,  Chancellor,  and 
Judge  of  the  Land  Office  for  the  Western  Shore,  and  proposed  to 
him  the  following  question,  to  wit :  "  If  a  certificate  on  a  warrant  of 
resurvey  is  returned,  in  which  vacant  land  is  included,  not  contiguous 
to  the  original,  but  separated  by  elder  surveys,  and  the  person 
returning  the  said  certificate  has  paid  the  caution  lor  the  land  not 
contiguous  to  the  original,  and  no  patent  has  issued,  and  a  man  by 
a  warrant  taken  out  after  the  payment  of  the  said  caution  money, 
returns  a  certificate  including  the  vacancy  comprehended  in  the  cer- 
tificate of  the  survey  which  is  not  contiguous  to  the  original,  and 
pays  the  caution  money;  if  the  above  facts  appear  to  the  Judges  of 
the  land  (Mce,  would  not,  by  the  laws  of  the  land  office,  the  former 
certificate  be  vacated  as  to  the  vacancy  not  contiguous,  and  patent 
issue  to  the  younger  certificate  f  "  But  the  counsel  for  the  plaintiff 
objected  to  the  question  put  to  the  witness. 

Chase,  Ch.  J.  The  Courts  of  justice  will  take  notice  of  the  rules, 
of  the  land  office  as  forming  regulations  relative  to  property,  and 
will  direct  the  jury  as  to  the  law  arising  from  such  rules.  The  rules 
of  the  land  office  cannot  be  proved  by  witnesses ;  they  are  to  be 
found  on  the  records  of  the  land  office,  and  in  the  proclamations  of 
the  Proprietary  .Opinions  as  to  the  rules  of  the  land  office  cannot  be 
received  as  evidence.  The  usage  and  practice  of  the  land  office  must 
be  proved  by  the  adjudications  of  the  Judges  of  the  land  office,  and 
not  by  the  opinions  of  the  witnesses  as  to  what  that  usage  and  prac- 
tice may  be.  The  adjudications  contain  the  legal  information  as  to 
what  have  been  the  usage  and  practice  in  the  land  office.  The  Court 
therefore  refuse  to  allow  the  witness  to  be  examined.  The  defendant 
excepted. 

2.  The  plaintiff  offered  in  evidence  the  same  title  which  was 
offered  in  evidence  in  the  case  of  the  same  plaintiff  against  John 
Norris,  tried  at  the  present  term,  and  which  title  is  particularly  set 
out  in  the  fourth  bill  of  exceptions  taken  in  that  cause.  {A7ite^  132.) 
The  plaintiff'  then  proved  that  the  land  referred  to,  called  Wood's 
Lot,  acquired  by  reputation  the  name  of  Wood's  Inclosure,  and  that 
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they  are  one  and  the  same  tract  of  land.  The  defendant  •  then  ^  ^  q 
read  in  evidence  a  patent  granted  to  John  Carmack,  Stephen  '-^^ 
Richards,  and  Daniel  Richards,  for  a  tract  of  land  called  HobsonVs 
Choice,  dated  the  23d  of  January,  1753,  for  25  acres.  Also  a  warrant 
of  resurvey  granted  to  thesaid  patentees  on  the  18th  ofApril,  1753. 
Also  a  certificate  made  in  virtue  of  that  warrant,  dated  the  4th  of  Sep- 
tember, 1753,  and  the  land  called  The  Resurvey  on  Hobson's  Choice, 
containing  395  acres,  which  was  examined  and  passed  the  1st  of 
July,  1755.  Also  the  patent  which  issued  in  virtue  of  that  certifi- 
cate, to  Basil  Dorsey,  dated  the  19th  of  May,  1755,  stating  that  the 
certificate  had  been,  on  the  19th  of  May,  1755,  assigned  to  him  by 
Garmack  and  Richards.  Also  an  order  of  the  land  office  for  grant- 
ing a  certain  warrant,  and  the  warrant  which  issued  in  virtue  thereof, 
dated  the  15th  of  October,  1754,  to  Henrietta  Maria  Dulany,  for 
3,000  acres.  Also  a  renewment  of  that  warrant  on  the  7th  of 
April,  1755,  to  H.  M.  Dulany  for  1,127  acres.  Also  the  marginal 
entries  on  the  warrant,  showing  how  the  same  had  been  employed, 
viz :  ^^  370  acres  assigned  Basil  Dorsey,  and  applied  to  The  Resur 
vey  on  Hobson's  Choice."  Also  an  assignment  from  H.  M.  Duiany 
to  B.  Dorsey,  for  370  acres,  a  part  of  the  said  warrant.  He  also 
offered  evidence  to  prove  that  the  certificate  of  Part  of  Wood's 
Inclosure,  was  not  returned  to  the  land  office  at  any  time  on  or  before 
the  19th  of  May,  1755.  The  defendant  then  prayed  the  opinion  of 
the  Court,  and  their  direction  to  the  jury,  that  the  patent  of  Part  of 
Wood's  Inclosure,  cannot  relate  to  the  date  of  the  certificate  thereof, 
or  to  the  time  of  paying  the  caution  money  on  the  certificate,  so  a^ 
to  overreach  the  title  of  the  defendant  under  the  patent  of  The 
Resurvey  on  Hobson's  Choice,  but  that  the  title  under  the  last  men- 
tioned patent,  is  an  elder  title  than  that  under  the  certificate  of  Part 
of  Wood's  Inclosure.  He  also  prayed  the  opinion  of  the  Court,  &c. 
that  if  from  the  evidence  the  jury  do  not  find  that  the  certificate  of 
John  Howard  was  returned  to  and  in  the  land  office  when  Basil 
Dorsey  compounded  on  the  certificate  for  The  Resurvey  on  Hobson's 
Ohoice,  and  obtained  his  patent  for  the  same,  that  in  that  event  B. 
Dorsey,  though  the  payment  of  the  composition  money  made  by  him 
was  not  within  two  years  after  the  date  of  the  warrant  in  virtue  of 
which  The  Resurvey  on  Hobson's  Choice  was  resurveyed,  was  a  fair 
purchaser  for  a  valuable  consideration,  without  *  notice,  of  the  - 
equitable  interest  of  J.  Howard,  and  the  patent  to  B.  Dorsey,  ^^^ 
cannot  be  overreached  or  defeated  by  relation.  And  he  further  prayed 
the  opinion  and  direction  of  the  Court,  &c.  that  if  the  jury  should  be 
of  opinion,  from  the  evidence  before  them  that  the  assignment  by  H. 
M.  Dulany  to  B.  Dorsey,  was  made  before  the  18th  of  April,  1755, 
then  the  payment  of  the  caution  money  made  by  him  on  his  certi- 
ficate of  The  Resurvey  on  Hobson's  Choice,  will  take  eftect  and  have 
operation  in  the  same  manner  as  if  the  payment  had  been  made 
before  the  18th  of  April,  1755. 
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Chase,  Cb.  J.  The  Court  are  of  opinion,  that  if  it  appears  to  the 
jury  that  the  warrant  of  resurvey,  taken  out  by  John  Howard,  was 
located  on  the  5th  of  March,  1753,  and  the  certificate  was  returned 
on  or  before  the  18th  of  April,  1753,  when  the  warrant  of  resurvey 
on  Hobson's  Choice  was  taken  out  by  John  Carmack,  Stephen  and 
Daniel  Richards,  and  that  the  composition  money  was  paid  by  Philip 
Hammond,  the  aASignee  of  Howard,  within  two  years  from  the  date 
of  his  warrant,  then  the  patent  to  Philip  Hammond,  and  others,  will 
operate  from  the  date  of  the  certificate.  But  if  the  certificate  on 
the  warrant  taken  out  by  J.  Howard  was  not  returned  to,  and  in  the 
land  office  on  the  18th  of  April,  1753,  and  the  jury  find  that  Carmack 
and  Richards,  or  B.  Dorsey,  did  compound  on  the  certificate  on  the 
warrant  on  Hobson's  Choice,  within  two  years  from  the  date  of  that 
warrant,  then  the  patent  to  Hammond  and  others  cannot  operate  by 
relation  to  the  date  of  the  certificate,  and  overreach  the  patent  to  B. 
Dorsey. 

But  if  the  jury  do  not  find  the  composition  money  was  paid  within 
two  years  from  the  date  of  the  warrant,  by  Carmack  and  Richards, 
or  B.  Dorsey,  and  do  find  that  the  certificate  of  J.  Howard  was 
returned  to,  and  in  the  land  office  when  BI  Dorsey  compounded  on 
the  certificate  for  The  Resurvey  on  Hobson's  Choice,  then  the  patent 
to  Hammond  and  others  will  operate  by  relation  to  the  certificate; 
but  if  the  jury  do  not  find  that  the  certificate  of  J.  Howard  was 
returned  to,  and  in  the  land  office  when  B.  Dorsey  compounded  on 
the  certificate  for  The  Resurvey  on  Hobson's  Choice,  and  obtained 
his  patent  for  the  same,  in  that  event  B.  Dorsey,  though  the  pay- 
ment of  the  composition  money  made  by  him  was  not  within  two 
years  •  after  the  date  of  the  warrant,  in  virtue  of  which  The 
M.90  Resurvey  on  Hobson's  Choice  was  resurveyed,  was  a  fair  pur- 
chaser for  a  valuable  consideration  without  notice  of  the  equitable 
interest  of  J.  Howard,  and  the  patent  to  B.  Dorsey  cannot  be  over- 
reached or  defeated  by  relation — The  Court  being  of  opinion,  that 
as  the  land,  (on  which  the  warrant  of  resurvey  of  J.  Howard  was 
located,)  was  not  contiguous  to  the  original  tract  resurveyed,  there 
could  be  no  legal  notice  of  the  location  of  the  warrant  but  on  return 
of  the  certificate  to  the  land  office. 

The  Court  are  also  of  opinion,  that  if  warrant  was  applied  by  Car- 
mack and  Richards,  or  B.  Dorsey,  in  payment  of  the  caution  money, 
within  two  years  from  the  date  of  the  warrant  granted  to  Carmack 
and  Richards,  that  such  application  of  warrant  will  be  equivalent  to 
the  payment  of  so  much  money.  But  the  Court  are  also  of  opinion, 
that,  although  the  assignment  by  H.  M.  Dulany  to  B.  Dorsey  was 
made  before  the  18th  of  April,  1755,  the  payment  of  the  caution 
money  made  by  him  will  not  take  efiect  as  a  payment  unless  the 
warrant  was  so  applied  by  him  within  two  years  from  the  date  of 
the  warrant.    The  defendant  excepted. 
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3.  The  plaintiff  then  offered  to  prove  that  the  usage  and  custom 
of  returning  certificates  to  the  land  office  was,  that  the  surveyors 
who  made  the  certificates  respectively  returned  them  to  the  land 
office,  and  from  the  land  office  the  certificates  were  sent  by  the  clerk 
or  register  to  the  examiner-general  for  examination,  by  whom  again 
they  were  generally  returned  to  the  land  office.  He  then  prayed  the 
opinion  of  .the  Court,  and  their  direction  to  the  jury,  that  if  they  do 
find  the  composition  money  was  not  paid  within  two  years  from  the 
18th  of  April,  1753,  by  Carmack  and  Richards,  or  B.  Dorsey,  that 
then  the  patent  to  P.  Hammond  and  others  will  operate  by  relation 
to  the  certificate,  although  the  jury  shall  find  that  the  certificate  was 
not  returned  to  the  land  office  before  the  18th  of  April,  1753;  pro- 
vided the  composition  money  was  paid  on  the  certificate  of  Part  of 
Wood's  Inclosure  before  the  composition  money  was  paid  on  the 
smrey  made  in  pursuance  of  the  warrant  of  resiurvey  which  issued 
6n  the  18th  of  April,  1753.  He  also  prayed  the  direction  of  the 
Court  to  the  jury,  that  the  •  application  of  common  warrant  -  -^ 
to  compound  on  the  resurvey  made  under  the  warrant  of  the  ^^^ 
18th  of  April,  1753,  can  have  no  other  effect  than  if  the  caution 
money  had  been  paid  in  money ;  and  that  although  they  find  that 
the  common  warrant,  which  was  applied  as  composition  money, 
issued  on  the  5th  of  April,  1755,  yet  it  can  only  be  considered  a  pay- 
ment for  the  land  included  in  the  survev  made  under  the  warrant  of 
the  18th  of  April,  1753,  from  the  time  it  was  applied  as  a  payment, 
and  cannot  go  back,  either  to  the  5th  of  April,  1755,  or  to  the  time 
it  was  assigned  to  B.  Dorsey  who  made  the  payment  with  it. 

Chase,  Ch.  J.  delivered  the  same  opinion  of  the  Court,  as  that 
given  on  the  defendant's  prayer  in  the  preceding  bill  of  exceptions, 
excluding  the  first  section  of  that  opinion.  The  plaintiff  excepted; 
and  the  defendant  also  excepted  to  so  much  of  the  opinion  of  the 
Court  as  determines,  that  under  the  circumstances  as  stated,  which 
in  the  opinion  of  the  Court,  will  entitle  the  patent  for  Part  of  Wood's 
Inclosure  to  a  relation  to  the  certificate  so  as  to  overreach  the  patent 
lor  The  Besurvey  on  Hobson's  Choice,  under  which  the  defendant 
makes  title. 

4.  The  defendant  then  offered  evidence  that  B.  Dorsey,  the  patentee, 
iu  virtue  of  his  resurvey,  entered  into,  and  was  possessed  of  The  Be- 
survey on  Hobson's  Choice  in  the  year  1755,  and  continued  so  pos- 
sessed until  his  death,  which  happened  in  the  year  1763;  that  by  his 
will  he  devised  the  land  to  his  son  Dennis  in  tail,  remainder  to  his 
daughters.  That  in  the  month  of  April,  1774,  Dennis  Dorsey,  the 
devisee,  then  a  minor  of  the  age  of  18  years,  entered  upon  The  Be- 
survey on  Hobson's  Choice,  and  had  the  same  surveyed  and  run  out; 
that  he  continued  so  to  possess  the  land  until  his  death,  which  hap- 
pened in  the  year  1778.  That  D.  Dorsey  died  intestate  and  without 
issue,  leaving  three  sisters,   to  wit,  Ariana,  married  to  Thomas 
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Sollers,  Eleanor  married  to  Upton  Sheredine,  and  Elizabeth  married 
to  Ephraim  Howard.  That  after  the  death  of  D.  Dorsey,  the  said 
Sollers,  Sheredine  and  Howard,  in  right  of  their  wives,  entered  into 
the  land,  and  were  possessed  thereof  until  the  22d  of  February,  1779, 
when  they,  together  with  their  wives,  conveyed  the  land  to  the 
present  defendant,  who  in  virtue  of  that  deed  entered  into  the  land 
^  -^  •  on  the  same  day,  and  was  possessed  thereof,  and  has  con- 
■■■^  •  tinued  so  possessed  until  this  time.  He  then  offered  in  evi- 
dence, from  the  rent  rolls  in  the  land  office,  that  the  said  land,  upon 
being  patented  to  B.  Dorsey,  was  also  charged  to  him  in  the  rent 
rolls;  and  also  the  debt  books  of  the  late  Lord  Proprietary,  whereby 
it  appears  that  the  quit  rents  due  upon  the  said  land  were  in  the 
debt  books  charged  to  B.  Dorsey,  and  were  by  him  paid  from  the 
year  1756,  until  his  death  in  1763;  and  that  after  his  death,  the  quit 
rents  were  in  the  debt  books  charged  to,  and  paid  by,  D.  Dorsey  the 
devisee,  &om  the  year  1763,  until  the  revolution  abolished  the  Pro- 
prietary quit  rents.  The  defendant  then  prayed  the  opinion  of  the 
Court,  and  their  direction  to  the  jury,  that  if  they  should  be  of 
opinion,  from  the  whole  evidence  before  them,  that  B.  Dorsey  came 
into  the  actual  possession  of  The  Eesurvey  on  Hobson's  Choice, 
claiming  the  whole  thereof  under  and  by  virtue  of  the  patent  there- 
of granted  to  him,  before  the  3d  of  May,  1760,  when  P.  Hammond, 
the  father  of  Charles,  and  grandfather  of  Philip,  one  of  the  lessors 
of  the  plaintiff,  died,  and  that  B.  Dorsey  was  on  that  day  in  the 
actual  possession  of  that  tract,  claiming  the  whole,  and  that  h^  and 
those  claiming  under  him,  other  than  the  lessors  of  the  plaintiff,  and 
those  under  whom  they  claim,  have  been  in  the  actual  possession 
thereof^  claiming  the  whole,  from  the  day  last  aforesaid  until  the 
time  of  bringing  this  action,  then  the  plaintiff  cannot  recover,  unless 
it  should  be  satisfactorily  proved  to  the  jury,  on  his  part,  that  Charles 
Hammond,  son  of  Philip,  or  some  person  claiming  under  him,  made 
an  actual  entry  into  Pai-t  of  Wood's  Inclosure,  claiming  the  whole 
thereof,  at  some  time  within  twenty  years  next  after  the  3d  of  May, 
1760. 

HarpeTy  for  the  defendant,  cited  RusseWs  Lessee  vs.  BaJcerj  1  B.  d' 
J.  71 ;  Davidson  vs.  Beatty^  3  H.  &  McH,  594 ;  MiUer  vs.  Hynson^  (in 
the  Provincial  Court,  May  Term,  1734;)  Hawkins'*  Lessee  vs.  Bolton^ 
{Ibidj  April  Term,  1745;)  M^Grackin  et  ux.  Lessee  vs.  HarriSj  {Ibid, 
May  Term,  1748;)  2  Blk.  Com.  311,  312;  Co.  LiU.  15  a,  sec.  8;  Taylor 
vs.  Horde  et  ah  1  Burr.  119;  Ba^.  Ah.  tit.  Trespass,  (C.  3;)  Bro.  Ab. 
tit.  Surrender,  245  b;  1  Leon.  209;  2  Leon.  147;  4  Leo7i.  184;  2  EolL 
Ab.  tit.  Trespass,  553,  554. 

•  Chase,  Ch.  J.  A  naked  possession,  (possession  without 
lOo  right,)  is  only  adversary  to  the  extent  of  actual  inclosnres.  If 
the  patent  to  P.  Hammond  and  others  relates  to  the  ceitificate,  the 
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Dorseys  and  the  defendant  had  only  a  naked  possession,  and  limita- 
tion by  adversary  possession  is  only  to  the  extent  of  inclosures. 

The  Conrt  are  of  opinion,  that  if  the  patent  to  P.  Hammond  and 
others  doth  operate  by  relation  from  the  date  of  the  certificate,  that 
in  snch  event  the  patent  to  B.  Dorsey  for  The  Eesurvey  on  Hobson's 
Choice,  which  is  stated  to  be  included  in  the  patent  to  P.  Hammond, 
and  others,  doth  not  pass  any  thing,  but  is  altogether  inoperative, 
and  the  entry  of  B.  Dorsey,  and  the  possessioo  by  him.  and  those 
claiming  under  him,  was  without  right,  and  that  such  possession 
cannot  bar  the  plaintiff,  if  the  jury  do  find  the  facts  stated  by  the 
plaintiff,  unless  they  also  find  that  such  possession  was  by  actual 
inclosures  *  for  twenty  years  or  upwards,  prior  to  the  bringing  this 
ejectment ;  and  in  such  case,  it  would  only  be  a  bar  to  the  extent  of 
such  actual  adversary  possession  by  enclosure.  The  defendant  ex- 
cepted. 

5.  The  plaintiff  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  if  they  find  and  believe  the  facts  to  be 
true  as  stated  by  him,  that  then,  upon  principles  of  law,  when  the 
patent,  under  which  he  claims,  was  obtained  irom  the  land  office  for 
the  land  included  in  the  certificate  of 'resurvey,  the  patent  related  to 
the  dat«  of  the  ceitificate,  and  operates  to  give  title  from  that  time, 
unless  facts  are  proved  to  rebut  and  defeat  such  relation;  and  that 
the  defendant,  on  his  part,  must  prove  all  facts  necessary  to  defeat 
such  relation,  it  being  only  incumbent  on  the  plaintiff  to  produce 
office  copies,  under  seal,  of  the  warrant,  certificate  and  patent,  to 
claim  on  his  part  the  benefit  of  relation. 


Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  relation  of  the 
patent  to  the  certificate,  so  as  to  overreach  mesne  grants,  is  founded 
on  a  principle  of  equity,  and  is  a  fiction  of  law  introduced  for  the 
attainment  of  justice,  and  to  prevent  circuity  of  action — the  Court 
doing  that  which  a  Court  of  equity  would  effect. 

•  The  Court  refuse  to  give  the  direction  prayed,  being  of  -  - 
opinion  that  it  is 'incumbent  on  the  plaintiff  to  show  an  equity    ■■-^^ 
to  entitle  him  to  the  benefit  of  relation,  and  the  producing  copies, 
under  seal,  of  the  warrant,  certificate  and  patent,  is  not  sufficient  to 
entitle  him  to  such  benefit.    The  plaintiff  excepted. 

6.  The  plaintiff  having  given  in  evidence  the  certificate  and  patent 
for  Part  of  Wood's  Inclosure,  and  that  the  certificate  was  examined 
and  passed  on  the  6th  of  March,  1754,  and  the  caution  money  paid 
on  the  6th  of  March,  1754;  and  having  proved,  that  before  the  year 
1766,  it  was  not  the  practice  of  the  land  office  that  the  time  of  the 
return  of  the  certificates  should  be  endorsed  on  the  certificates 
respectively ;  and  also  having  given  in  evidence  that,  under  the  Pro- 
prietary government,  it  was  the  usual  practice  for  the  surveyor  to 
return  to  the  office  the  certificates  for  the  office,  and  for  the  clerk  of 
the  l^nd  office  to  send  the  certificates  to  the  examiner-general  to  be 
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examined,  and  for  him  to  return  the  same,  after  examination,  to  the 
clerk  of  the  land  office;  applied  to  the  Court  to  instruct  thejury^ 
that  these  facts,  so  offered  in  evidence,  are  sufficient  to  prove  that 
the  said  certificate  was  duly  returned  to  the  land  office  on  or  before 
the  5th  of  March,  1754,  unless  the  defendant  can  prove  the  contrary. 

Chase,  Ch.  J.  The  Court  refuse  to  give  the  direction  prayed^ 
being  of  opinion,  that  the  time  when  the  certificate  was  returned,  is 
a  matter  of  fact  determinable  by  the  jury,  upon  the  whole  evidence 
relative  to  that  fact  given  by  the  plaintiff  and  the  defendant.  The 
plaintiff  excepted. 

7.  The  plaintiff  then  offered  in  evidence,  that  the  office  of  the 
examiner-general,  and  the  office  of  the  agent,  to  whom  the  caution 
money  was  paid,  were  held  in  the  City  of  Annapolis,  and  that  the 
party,  aft<er  his  certificate  was  examined  and  passed,  and  returned 
to  the  office,  was  accustomed  to  carry  his  certificate  to  the  office  of 
the  agent,  and  pay  the  caution  money  thereon,  and  to  bring  the 
same  back  to  the  office;  and  that  after  the  certificate  was  com- 
pounded on,  the  party  could  not  take  his  certificate  out  of  the  office, 
without  applying  to  the  Judge  of  the  land  office,  and  obtaining  his 
permission  for  that  purpose,  and  that  before  the  certificate  was 
^  taken  out  on  such  permission,  the  party  *  was  required  to 
give  a  receipt  for  the  same,  which  receipt  was  kept  in  a 
memorandum  book  for  that  and  other  purposes.  It  was  offered  in 
evidence,  that  the  said  memorandum  book,  as  well  as  other  memo- 
randum books,  which  had  been  kept  for  particular  purposes  in  the 
land  office  under  the  Proprietary  government,  have  been  lost  or  de- 
stroyed. That  in  such  instances,  under  the  Proprietary  government^ 
in  which  the  parties  themselves  carried  the  certificates  to  the  land 
office,- they  were  carried  there  before  they  were  examined  and  passed^ 
and  were  sent  to  the  examiner-general  by  the  clerk  of  the  land  office 
to  be  examined,  in  the  same  mauner  as  if  returned  into  the  office  by 
the  surveyor.  And  it  was  also  given  in  evidence  by  John  Callahan, 
Esquire,  Register  of.  the  Land  Office,  who  had  been  examined  as  to 
the  foregoing  facts,  that  before  the  year  1760,  it  was  not  the  practice 
or  usage  in  the  land  office  to  endorse  on  the  certificate  the  time 
when  the  certificate  was  received  into  the  office ;  that  when  a  war- 
rant of  any  kind  was  issued  for  the  surveying  or  taking  up  of  land^ 
it  was  immediately  entered  up  and  recorded  in  a  record  book  kept 
in  the  land  office  ibr  that  purpose ;  that  when  a  person  applied  to 
the  office  to  caveat  any  certificate,  if  the  same  was  not  in  the  office, 
or  could  not  conveniently  be  found,  it  was  usual  to  enter  the  caveat 
in  the  margin  of  the  warrant;  that  under  the  Proprietary  govern- 
ment, a  caveat  docket  was  regularly  kept,  in  which  was  also  entered 
every  caveat  as  soon  as  made ;  but  that  those  dockets  are  now  lost« 
That  where  a  certificate  was  caveated,  the  Judge  of  the  land  office 
did  not  act  upon  the  caveat  and  dismiss  the  same,  under  the  Pro* 
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prietary  govemment,  unless  the  certificate  was  in  the  office,  that  the 
witness  knew  of  no  instance  to  the  contrary ;  and  that  it  was  the  usual 
practice  to  endorse  the  dismissal  of  the  caveat  on  the  certificate. 
That  if  a  caveat  was  entered,  it  was  not  the  usage  of  the  office  to 
have  patents  made  out,  sent  to  the  Governor  to  be  sealed,  returned 
to  the  office  and  recorded,  until  a  hearing  and  dismissal  of  the  caveat ; 
and  that  although  the  caveat  had  remained  more  than  six  months 
unacted  upon  and  unrenewed,  yet  it  was  not  the  practice  and  usage 
of  the  land  office,  under  the  Proprietary  government,  to  have  the 
caveat  dismissed,  and  patent  issued  and  recorded,  unless  on  par- 
ticular application  of  the  party  entitled  to  the  patent.  The  plain- 
tiflf  further  offered  •  in  evidence,  that  the  said  Callahan  was,  -  ^- 
when  examined,  in  the  forty-ninth  year  of  his  age;  that  he  *^'* 
first  went  to  write  in  the  land  office  in  the  latter  end  of  the  year 
1767,  and  continued  in  that  office  nearly  the  whole  time,  until  the  for- 
mation and  adoption  of  our  present  government;  that  when  he  went 
to  write  in  the  land  office,  William  Steuart  was  the  clerk  of  the  land 
office,  and  continued  such  until  some  time  in  the  year  1774,  when 
David  Steuart  succeeded  him  in  the  said  appointment,  and  continued 
to  hold  that  office  until  the  appointment  of  Saint  George  Peale,  as 
register  of  the  land  office,  in  April,  1777;  and  that  at  the  time  the 
said  Callahan  first  went  to  write  in  the  land  office.  Saint  Greorge 
Peale  was  the  eldest  clerk  or  writer  in  that  office,  employed  by 
William  Steuart,  (who  was  not  very  often  himself  in  the  office,)  and 
remained  so  until  he  was  appointed  register.  That  during  the 
American  Bevolution,  to  wit,  sometime  in  the  month  of  January^ 
1776,  the  books,  records  and  papers,  belonging  to  the  land  office 
were  packed  up  and  removed  to  Upper  Marlborough,  where  they 
were  kept  until  sometime  in  July,  1778,  when  they  were  brought  back 
again  to  the  City  of  Annapolis,  and  that  by  such  removal  some  loss 
and  injury  had  happened  to  some  of  the  books  and  papers.  The 
plaintiff  further  offered  in  evidence  the  assignment  of  the  certifi- 
eate  for  Part  of  Wood's  Inclosure,  and  that  it  was  made  and  exe- 
cuted on  a  separate  piece  of  paper,  and  that  the  assignment  is 
annexed,  by  wafers,  to  one  side  of  a  sheet  of  the  original  certificate 
in  the  land  office,  and  that  the  side  of  the  sheet,  to  which  it  is  so 
annexed,  is  blank,  and  not  written  upon.  The  assignment  is  of 
^^the  certificate  returned  on  a  certain  resurvey  had  and  made  upon 
86  acres  of  land,  being  part  of  a  tract  of  land  called  Wood's  Inclo- 
sure, originally  taken  up  by  Joseph  Wood."  He  further  offered 
in  evidence,  that  the  certificate  of  Part  of  Wood's  Inclosure,  now 
remaining  in  the  land  office,  comprises  and  is  written  upon  two 
sheets  of  paper;  and  that  the  said  Callahan  had  no  knowledge  that 
the  certificate  was  ever  out  of  the  office  from  the  time  the  caution 
money  was  paid  thereon.  The  said  Callahan  further  in  his  testi- 
ntony  declared,  that  he  had  no  knowledge  what  was  the  usage  and 
practice  in  the  land  office  in  the  year  1753,  and  for  many  years  after; 
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that  when  he  spoke  of  the  usages  and  practices  of  the  land  office, 
1 AO    ^^  meant  the  usages  and  practices  while  *  he  was  a  writer 
*"'*  therein,  which  he  supposes  conformable  to  the  usage  and  prac- 
tices which  had  beeti  in  former  periods  adopted.    That  it  was  the 
general  practice  of  the  land  office,  and  that  he  did  not  recollect  an 
instance  to  the  contrary,  that  caveats  were  not  heard  and  decided 
upon,  unless  the  certificate  caveated  was  in  the  office  at  the  time 
of  decision;  and  that  it  was  the  practice  to  note  on  the  certificates 
€aveated,  the  decisions  made  thereon,  allowing  or  disallowing  the 
caveats.    The  plaintiff  also  offered  in  evidence  three  original  cer- 
tificates from  the  land  office,  with  the  warrants  under  which  the 
surveys  were  made,  and  the  endorsements  in  the  margin  of  the 
warrants  of  caveats  having  been  entered  against  patents  issuing 
on  those  certificates;  and  that  neither  the  caveats,  the  orders,  nor 
decisions  made  thereon,  appear  on  the  certificates.    He  also  offered 
in  evidence  a  large  bundle  of  original  certificates,  returned  to  the 
land  office,  from  Frederick  Gounty,  for  the  year  1753,  amounting  to 
the  number  of  120,  and  the  same  were  brought  into  Court,  and 
offered  in  evidence  in  the  order  in  which  they  were  found  in  the 
land  office,  and  that  in  the  number  aforesaid  they  were  only  three 
certificates  on  which  caveats  were  noted.     The  defendant  then 
offered  to  prove,  that  there  is  no  endorsement  upon  the  certificate 
now  in  the  land  office  for  Part  of  Wood's  Indosure,  of  the  time  when 
it  was  returned  to  the  land  office;  and  aiso  proved  by  John  Callahan, 
Esquire,  register  of  the  land  office,  that  when  a  certificate  of  survey 
or  resurvey  was  returned  to  the  said  office,  and  remained  therein, 
and  was  caveated  by  any  person  who  opposed  a  grant  issuing 
thereon,  it  was  customary  to  endorse  the  entering  of  the  caveat 
upon  the  back  of  the  certificate  so  caveated;  but  that  if  the  certifi- 
oate  was  not  in  the  land  office  when  the  caveat  was  so  entered,  that 
then  it  was  customary  to  make  an  entry  of  the  caveat  in  the  margin 
of  the  warrant  book,  opposite  to  the  warrant  upon  which  the  certifi- 
cate was  founded.     He  then  produced  from  the  land  office,  and 
showed  to  the  jury,  the  warrant  upon  which  this  certificate  was 
founded,  and  the  book  in  which  the  same  is  entered;  and  also 
showed,  that  in  the  margin  thereof,  opposite  to  the  warrant,  it  \s 
entered  that  Greenbury  Eidgely  did,  on  the  12th'  day  of  July,  1754, 
enter  a  caveat  against  a  grant  issuing  on  the  certificate  for  Part 
-  ^^   of  Wood's  Inclosure.    He  then  •  produced  the  original  certifi- 
■■■"•'   cate  for  Part  of  Wood's  Inclosure,  and  from  the  same  showed 
to  the  jury  that  there  is  no  entry  upon  that  certificate,  made  by  any 
clerk  or  officer  in  the  land  office,  by  which  it  can  be  inferred  thaJ; 
the  same  was  in  the  land  office,  until  the  30th  of  January,  1772, 
when  there  is  an  entr^'  thereon  that  the  same  was  caveated  by 
Philip,  Eezin,  and  Matthias  Hammond,  sons  of  P.  Hammond,  (to 
whom  the  same  certificate  had  been  assigned  by  J.  Howard,)  and 
that  the  certificate  has  no  plot  or  table  of  courses  annexed  thereto. 


HAMMOND  ET  AL.  V8.  WAEFIELD.— 2  H.  &  J.         141 

or  filed  therewith.  He  then  offered  in  evidence,  that  although  it 
it  was  customary  for  the  surveyor,  who  made  out  a  certificate  before 
the  Bevolution,  to  return  the  same  to  the  land  office,  from  whence 
it  was  transmitted  to  the  examiner-general,  yet  there  was  no  regu- 
lation which  prevented  the  party  himself  from  bringing  his  own 
certificate,  and  carrying  it  himself  to  the  examiner,  previous  to  its 
coming  into  the  land  office;  and  that  l>efore  the  Revolution,  as  well 
as  since,  it  was  the  business  of  the  owner  of  a  certificate,  which  had 
been  examined  and  passed,  to  carry  the  same  to  the  person  author- 
ized to  receive  the  composition  money,  that  he  might  ascertain  the 
sum  to  be  paid  thereon,  and  to  pay  the  composition  money  to  the 
person  so  authorized  to  receive  the  same.  That  on  the  14th  of  June^ 
1733,  there  was  a  Proprietary  order  respecting  the  continuance  of 
caveats,  in  the  words  following:  ^^That  no  caveat  be  permitted  to 
be  renewed  after  the  expiration  of  six  months."  That  on  the  19th 
of  December,  1768,  there  was  a  second  Proprietary  order  on  the 
same  subject,  in  the  words  following:  ^'That  no  caveat  be  permitted 
to  continue  longer  than  six  months,  nor  be  renewed  after  that  time, 
unless  upon  very  special  circumstances.''  He  also  ofifered  evidence, 
that  no  charge,  before  the  Bevolution,  was  entered  upon  the  Pro- 
prietary rent  rolls  for  lands  against  any  person,  until  the  lands  were 
patented,  and  no  account  raised  against  any  person  as  the  holder 
of  lands,  for  quit  rents  as  due  to  the  Proprietary,  except  for  lands 
which  were  patented.  That  whenever  a  certificate  was  returned 
to  the  land  office,  and  had  been  examined  and  passed,  and  com- 
pounded on,  it  was  the  interest  of  the  Proprietary  that  it  should  be 
patented;  and  if  such  certificate  remained  in  the  land  office,  and 
there  was  no  legal  objection  to  patent  issuing  thereon,  it  was  cus- 
tomary to  issue  a  patent  thereon,  and  charge  the  grantee  with  the 
quit  rents  •  due  thereon  to  the  Proprietary.  It  is  admitted  - 
that  the  whole  of  the  evidence  offered  by  both  plaintiff  and  ^  ®'* 
defendant,  as  stated  herein  preparatory  to  the  taking  this  bill  of 
exceptions,  so  far  as  the  same  is  not  derived  from  papers  of  the  land 
office,  herein  stated  and  referred  to,  is  derived  from  John  Gallahan, 
Esquire,  register  of  the  land  office.  That  one  of  three  certificates, 
hereinbefore  referred  to  by  the  plaintiff,  as  the  case  of  a  certificate 
caveated  whereon  the  caveat  was  entered  in  the  inargin  of  the  war- 
rant and  not  upon  the  certificate,  was  as  followeth:  The  original 
certificate  bore  date  on  the  22d  of  July,  1754,  upon  which  there  was 
a  caveat  entered  on  the  26th  of  February,  1756,  by  one  J.  Bayne ; 
that  this  caveat  was  entered  on  the  margin  of  the  warranty  and 
also  on  the  certificate  returned  to,  filed,  and  now  remaining  in  the 
land  office ;  that  the  said  certificate  was  afterwards  amended,  and 
the  amended  certificate,  bearing  date  on  the  26th  of  May,  1769, 
returned  to  the  land  office,  upon  which  amended  certificate  a  patent 
issued  on  the  15th  of  November,  1769,  and  in  the  margin  of  the 
warrant,  upon  which  the  same  issued,  there  was  an  entry  in  these 
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words  "caveat  overruled.  Patent  issued  15  October,  1769,"  of  which 
proceeding  there  was  no  entry,  either  upon  the  original  certificate, 
or  upon  the  amended  certificate.  The  plaintiff  then  offered  to  give 
in  evidence  a  petition  preferred  by  Thomas  Dorsey,  on  the  29th  of 
October,  1772,  to  the  Judges  of  the  land  ofiice  caveating  the  certifi- 
cate for  Part  of  Wood's  Inclosure,  which  was  originally  drawn  in 
the  hand-writing  of  Samuel  Chase,  Esquire,  and  which  remains  in 
the  land  ofiice.  The  petition,  as  originally  drawn,  after  stating  the 
issuing  the  warrant,  the  resurvey,  &c.  was  as  follows :  "  That  the 
said  certificate  was  never  returned  to  the  land  office,  but  kept  by 
the  said  Philip  Hammond  in  his  possession,  till  his  death  in  the 
year  1761.  That  the  said  certificate  was  kept  by  a  certain  John 
Hammond,  Esquire,  son  of  the  said  PhOip,  or  by  the  said,  a  certain 
Oharles  Hammond,  Esquire,  or  one  of  them,  from  the  death  of  the 
said  Philip  until  the  month  of  June,  1771,"  &c.  which  petition 
appears  on  the  face  of  it  to  have  been  altered  so  as  to  read  as  fol- 
lows: '^That  the  said  certificate  was,  on  the  4th  of  October,  1753, 
returned  to  the  land  office,  that  the  said  certificate  was,  on  the  13th 
of  October,  1763,  withdrawn  out  of  the  land  office  by  a  certain  John 
Hammond,  Esquire,  *  son  of  the  said  Philip,  'till  the  month 
loo  Qf  June,  1771,"  &c.  And  the  plaintiff  offered  to  give  in  evi- 
dence, that  the  alteration  made  in  the  petition,  by  inserting  the 
words  and  figures,  <^on  the  4th  of  October,  1753,"  and  the  words 
and  figures,  '^on  the  13th  of  October,  1763,  withdrawn  out  of  the 
land  office,"* is  in  the  hand- writing  of  St.  George  Peale;  and  that 
St.  G^rge  Peale  departed  this  life  some  time  in  the  year  1779. 

Chase,  Gh.  J.  The  Court  refuse  to  permit  the  plaintiff  to  give  in 
evidence  to  the  jury  the  petition  preferred  to  the  Judges  of  the  land 
office  by  Thomas  Dorsey,  and  the  alterations  therein,  in  the  hand- 
writing of  Saint  George  Peale,  as  a  circumstance  to  prove  at  what 
time  the  certificate  for  Part  of  Wood's  Inclosure  was  returned  into 
the  land  office,  or  to  prove  that  it  was  returned  into  the  office  on  or 
before  the  5th  of  March,  1754,  the  Court  being  of  opinion,  that  it  is 
inadmissible  for  that  purpose,  as  the  defendant  does  not  derive  any 
interest  in  the  land  in  question  under  Thomas  Dorsey,  by  whom  the 
petition  was  also  preferred  to  the  Judges  of  the  land  office.  The 
plaintiff  excepted;  and  the  verdict  and  judgment  being  against  him, 
he  prosecuted  this  appeal. 

The  cause  was  argued  in  this  Court  at  the  last  June  Term,  before 
TiLGHMAK,  Nicholson,  and  Gannt,  JJ.  upon  the  several  bills  of 
exceptions  taken  at  the  trial  by  the  plaintiff  in  the  Court  below,  being 
those  herein  numbered  3,  5,  6,  and  7. 

Key^  and  Johnson  (Attorney-General,)  for  the  appellant,  on  the 
third  bill  of  exceptions,  contended,  that  the  relation  of  a  patent  to 
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the  certificate  of  survey  depended  alone  apon  those  facts  which 
appeared  upon .  record ;  that  a  Goart  of  law  could  not  travel  out  of  ^ 
the  record  and  take  into  consideration  that  which  did  not  appear  of 
record;  and  that  where  relation  had  been  refused  at  law,  it  was  upon 
the  ground  of  something  appearing  on  record.  They  cited  Garret- 
9on^s  Lessee  vs.  Cole^  2  H.  &  McH.  459;  Oarretson  vs.  Cokj  1  H.  d-  J. 
370;  Morris  vs.  Pugh^  3  Burr.  1243;  Shep.  Ab.  151.  That  if  the 
Court  could  travel  out  of  the  record  for  proof  that  the  certificate  of 
survey  was  out  of  the  land  office,  they  could,  with  the  •  same  ^  ^ 
propriety,  admit  parol  proof  that  the  party,  claiming  under  a  *'^^ 
junior  survey,  had  notice  of  the  prior  one,  although  it  wa^  not  in  the 
office. 

On  the  fifth  bill  of  exceptions — That  if  the  relation  of  a  grant  to 
the  certificate  of  survey  was  objected  to,  it  was  incumbent  on  the 
party  objecting,  to  show  that  the  party,  claiming  the  relation,  stood 
in  such  a  situation  that  he  was  not  entitled  to  it.  Shelley^s  Casey  1 
Coke  J  99;  Sicann  vs.  Broome,  3  Burr.  1596. 

ShaaffBnd  Harper,  for  the  appellee  od  the  third  and  fifth  bills  of 
exceptions,  contended,  that  there  was  no  evidence  given  by  the 
plaintiff  below,  that  the  certificate  for  Part  of  Wood's  Inclosure  was 
iu  the  office  before  the  patent  was  granted  to  Dorsey ;  and  that  there 
was  negative  evidence  offered  by  the  defendant.  But  that  even  if 
it  was  in  the  office  at  that  time,  the  relation  of  the  grant  to  the  cer- 
tificate ought  not  to  be  allowed,  as  Howard  had  violated  the  rules 
and  regulations  of  the  office,  by  obtaining  a  warrant  to  resurvey  land 
in  which  he  had  no  estate,  and  by  iucluding  in  his  resurvey  vacant 
land  not  contiguous  to  the  original  tract  resurveyed.  That  the 
relation  of  a  grant  to  the  certificate  was  not  a  fixed  and  positive  rule 
of  law,  but  depended  upon  the  nature  of  the  right,  and  was  never 
allowed  unless  it  was  to  produce  right.  That  the  doctrine  of  relation 
was  founded  upon  principles  of  equity,  and  it  was  the  act  of  the  law, 
and  not  of  the  parties,  and  was  never  allowed  to  divest  a  lawful 
vested  estate,  unless  upon  equitable  principles.  Howard  vs.  Crom- 
icell,  1  H.  &  J.  115 ;  Peier  vs.  Mains,  4:  H.  &  McH.  423 ;  Ringgold  vs. 
MaloU,  1  If.  cfc  J.  299;  Beall  vs.  BeaU,  Ibid,  346;  Shep.  Ab.  (M  part,) 
149,  150;  •  Butkr  &  Baker^s  Case,  3  Coke,  28  b;  3  Blk.  Com. 
43;  Co.  LitL  150  a;  Land  Hold.  Ass.  135,  137, 149,  151, 152,  **• 
153,  154 ;  they  also  contended,  that  the  application  of  the  land  war- 
rant, in  payment  of  the  composition  money  on  Dorsey's  resurvey, 
ought  to  be  on  the  day  it  was  assigned  to  him. 

On  the  sixth  bill  of  exceptions,  that  it  was  a  matter  of  fact  for  the 
jury  to  ascertain  when  a  certificate  of  survey  was  returned  to  the 
land  office,  as  the  time  when  it  was  returned  was  not  endorsed 
thereon  by  the  register.     Carroll  vs.  Koricood,  1  H.  &  J.  172. 

Curia  adv.  vult. 
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The  Court,  at  this  term,  concarred  in  the  opinions  pronoanced 
by  the  General  Court  in  the  several  bills  of  exceptions  taken  on  the 
part  of  the  plaintiff  below.  Judgment  affirmed. 


Beall  et  al.  Lessee  vs.  Habwood. 

In  the  construction  of  an  Act  of  Assembly,  the  intention  of  the  Legislature 
is  to  prevail,  and  is  to  be  collected  from  the  whole  of  the  law,  and  the 
circumstances  which  produced  it.  (a) 

Where  lands  had  been  devised  by  A.  to  his  son  B.  in  tail  male,  remainder  in 
tail  male  to  his  eldest  son  C.  remainder  in  tail  male  to  his  third  son  D. 
remainder  in  fee  to  his  two  daughters  E.  and  F.  as  tenants  in  common — 
B.  by  his  petition  to  the  Legislature  stated,  that  he  had  only  female 
heirs,  (viz.  two  daughters,  L.  and  M.)  who  could  not  inherit*  the  lands 
after  his  deaths  whereby  it  would  descend  to  his  eldest  brother  0.  (who 
united  in  the  x>etition;)  he  therefore  prayed  that  an  Act  might  pass  to 
vest  an  estate  of  inheritance  in  fee  simple  in  the  said  lands  in  his  female 
heirs,  in  case  he  should  have  no  male  heirs  at  the  time  of  his  death;  and 
in  default  of  issue  of  his  said  female  heirs,  the  said  lands  to  descend 
according  to  the  will  of  his  father.  Which  prayer  being  thought  rea- 
sonable, the  Legislature  by  an  Act,  reciting  the  facts  and  the  prayer  set 
forth  in  the  petition,  vested  the  said  lands  in  the  said  female  heirs  of  B. 
their  heirs  and  assigns,  with  a  proviso,  that  if  B.  should  have  any  male 
heirs  of  his  body  at  the  time  of  his  death,  or  that  the  said  female  heirs 
of  B.  should  not  have  issue,  then  the  lands  should  descend  and  stand 
limited  as  by  the  will  of  A.  was  devised.  Afterwards  B.  had  a  son  bom 
named  G.  who  died  in  the  life-time  of  B.  leaving  three  daughters,  H. 
J.  and  K.  During  the  life  of  G.  (in  1791,)  the  lands  were  conveyed  to 
him  in  fee  by  B.  of  which  he  died  seized,  leaving  the  said  three  daugh- 
ters. B.  afterwards  died,  leaving  issue  his  said  two  daughters  L.  and 
M.  who  entered,  &c.  They  are  both  since  dead,  M.  having  survived  L. 
leaving  a  daughter  N.  married  to  the  defendant.  On  an  ejectment 
brought  in  the  name  of  the  lessee  of  H.  J.  and  K.  the  three  daughters 
of  G. — ^held  that  male  heirs  in  the  Act  of  Assembly,  meant  the  two 
daughters  of  B.  and  that  an  estate  in  fee  simple  vested  in  them,  to  be 
defeated  and  divested  out  of  them  on  the  happening  of  either  of  two 
contingencies,  1st.  If  B.  left  issue  male  at  the  time  of  his  death;  and 
2d.  If  B.  should  die  without  leaving  issue  male  at  the  time  of  his  death, 
and  his  two  daughters  should  die  without  leaving  issue;  and  that  the 
plaintiff  was  not  entitled  to  recover,  (b) 

A  mortgagor  cannot  support  an  ejectment  for  the  land  mortgaged,  unless 
he  can  show  that  the  mortgage  had  been  satisfied  previous  to  the  bring- 
ing the  ejectment,  (c) 


(a)  Affirmed  in  Charles  vs.  Clagett,  3  Md.  87,  and  in  Oearfoss  vs.  StcUe^  42 
Md.  407.    See  Canal  Co.  vs.  R.  R,  Co.  4  G.  &  J.  1. 

(b)  See  Griffith  vs.  Ridgely,  2  H.  &  McH.  275,  note  (a.)  In  Campbeil's  Case, 
2  Bland,  233,  284,  the  Chancellor  said  that  private  Acts  of  Assembly,  which 
have  been  common  in  Maryland  from  the  earliest  period  of  the  Proprietary 
government,  have,  in  many  respects  been  construed  and  executed  as  mere 
conveyances,  binding  only  upon  those  who  are  parties  to  their  passage. 

{&)  Approved  in  Broicn  vs.  Steicart,  56  Md.  430,  and  in  Berry  vs.  Derwart, 
55  Md.  73. 
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Appeal  from  the  Greneral  Court.  Ejectment  for  a  tract  of  land 
called  Buzzard  Island,  lying  in  Calvert  County.  •  The  defend-  -  ^ 
ant,  (the  present  appellee,)  took  general  defence  and  issue  -^"^ 
was  joined  on  the  plea  of  non  cuL  1.  The  plaintiff  at  the  trial,  (May 
Term,  1804,)  gave  in  evidence  a  grant  dated  the  25th  of  March,  1652, 
to  William  Stone,  for  the  land  for  which  the  ejectment  was  brought. 
Also  that  Stone,  the  grantee,  on  the  13th  of  November,  1717,  con- 
veyed the  land  in  fee  simple  to  Leonard  HoUyday,  (the  first.)  That 
Hollyday,  on  the  7th  of  November,  1739,  by  his  last  w^ill  and  testa- 
ment, devised  the  land  in  question.  First. — To  his  son  Leonard, 
(the  second,)  in  tail  male.  Secondly. — Bemainder  in  tail  male  to  his 
eldest  son  Thomas.  Thirdly. — Eemainder  in  tail  male  to  his  third 
son  Clement ;  and  Fourthly. — Remainder  in  fee  to  his  two  daughters 
Elizabeth  and  Mary,  as  tenants  in  common.  That  Leonard  Holly- 
day,  (the  first,)  died  on  the  10th  of  December,  1739,  seized  of  the 
land,  leaving  three  sons  and  two  daughters,  to  wit :  Thomas,  his 
eldest  son,  Leonard,  (the  second,)  his  second  son,  Clement,  his  third 
sou^  and  Elizabeth  and  Mary,  his  daughters.  That  Leonard  Hol- 
lyday, (the  second,)  entered  upon  the  land  by  virtue  of  the  devise, 
and  was  seized  thereof  prout  lex  postulat;  and  being  so  seized,  and 
having  only  two  female  children,  a  petition  was  presented  to  the 
General  Assembly  of  the  Province  of  Maryland,  at  February  Session, 
1756,  and  in  consequence  of  that  petition  an  Act  of  Assembly  was 
enacted  during  the  same  session,  (ch.  17,)  entitled,  ^' An  Act  to  vest 
certain  intailed  lands  therein  mentioned  in  the  female  heirs  of  Leon- 
ard Hollyday,  gentleman,  in  fee  simple;"  reciting,  that  "Whereas 
Thomas  Hollyday  and  Leonard  Hollyday,  gentlemen,  by  their 
humble  petition  to  this  General  Assembly,  did  set  forth  that  their 
father,  Leonard  HoUyday,  of  Prince  George's  County,  gent,  in  the 
year  1741,  died  seized  of  two  tracts  of  land  lying  in  Calvert  County, 
the  one  called  Buzzard  Island,  and  the  other  called  The  Addition  to 
Buzzard  Island,  the  whole  containing  751  acres,  and  that  by  his  last 
will  and  testament  he  devised  the  same  to  his  second  son  Leonard 
HoUyday,  one  of  the  petitioners,  and  to  his  male  heirs,  and  for  want 
of  such  issue  to  his  eldest  son  Thomas  Hollyday  and  his  male  heirs  -, 
that  Leonard  Hollyday  had  only  female  heirs,  who  could  not  inherit 
the  said  land  after  his  death,  whereby  it  would  descend  to  his  eldest 
brother  Thomas,  who  by  letter  had  signified  his  consent,  and  is  party 
to  the  said  petition ;  that  the  said  land  was  unimproved  *  at  ^ 
the  time  of  the  death  of  their  father,  since  which  it  has  cost  '■^^ 
the  present  possessor,  Leonard  Hollydaj',  who  lives  thereon,  a  con- 
siderable sum  of  money  to  improve  the  same ;  that  the  said  land  had 
been  in  the  possession  of  the  father  of  the  petitioners  ever  since  the 
year  1685,  and  never  been  claimed  by  any  other  person ;  wherefore 
they  prayed  that  an  Act  of  Assembly  might  pass  to  vest  an  estate 
of  inheritance  in  fee  simple  in  the  said  land  caUed  Buzzard  Island 
and  The  Addition  to  Buzzard  Island,  in  the  female  heirs  of  the  said 
10  2  H.  &  J. 
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Leonard  HoUyday,  in  case  he  should  have  no  male  heirs  at  the  time 
of  his  death,  and  that  in  default  of  issue  in  the  said  female  heirs,  the 
said  land  to  descend  according  to  the  will  of  the  father  of  the  peti- 
tioners;   and  the  prayer  of  the  petitioners,  in  the  said  petition 
contained  being  thought  reasonable,  the  same  was  granted,  and 
leave  given  to  bring  in  a  bill  acx^ording  to  the  petitioners'  prayer;'^ 
and  it  was  accordingly  enacted,  ^'  that  the  said  tract  of  land  called 
Buzzard  Island  and  The  Addition  to  Buzzard  Island,  containing  in 
the  whole  751  acres,  with  the  appurtenances,  in  Calvert  Ck)unty 
aforesaid,  so  as  aforesaid  devised  by  the  said  Leonard  HoUyday,  the 
father,  to  bis  second  son  Leonard  Hollyday,  and  his  male  heirs,  shall 
be  and  the  same  are  heraby  vested  in  the  said  female  heirs  of  Leon- 
ard Hollyday,  the  son,  their  heirs  and  assigns,  to  the  only  use  and 
behoof  of  them  the  said  female  heirs  of  the  said  Leonard  Hollyday,. 
the  son,  their  heirs  an.d  assigns,  for  ever ;  Provided  always^  and  it  is 
the  true  intent  and  meaning  of  this  Act,  that  if  the  said  Leonard 
Hollyday  shall  have  any  male  heirs  of  his  body  at  the  time  of  his 
death,  or  that  the  said  female  heirs  of  the  said  Leonard  Hollyday 
shall  not  have  issue,  that  then  and  in  such  case  the  said  land  called 
Buzzard  Island  and  The  Addition  to  Buzzard  Island,  with  the  appur- 
tenances, shall  descend  and  stand  limited  as  by  the  last  will  and  tes- 
tament of  the  said  Leonard  Hollyday,  the  testator,  is  devised,  any 
law,  usage  or  custom,  to  the  contrary  in  any  wise  notwithstanding ;  sav- 
ing to  the  King's  most  excellent  majesty,  his  heirs  and  successors,  to 
the  right  honorable  the  Lord  Proprietary,  his  heirs  and  successors,  and 
to  all  and  every  other  person  and  persons  not  mentioned  in  this  Act^ 
bodies  politic  and  corporate,  their  respective  heirs  and  successois, 
all  such  right,  title,  estate,  interest,  claim  and  demand,  other  than 
1  ^t\  ^^^  persons  claiming  under  the  last  will  of  the  said  *  Leonard 
*  •  ^  Hollyday,  the  father,  and  this  Act,  as  they,  every  or  any  of 
them,  could  or  might  claim  if  this  Act  had  never  been  made."  After- 
wards Leonard,  (the  second)  had  a  son,  Leonard,  (the  third,)  who 
died  in  the  life-time  of  his  father,  leaving  thifee  daughters,  the  lessors 
of  the  plaintiff.    Leonard  (the  second)  on  the  1st  of  February,  1791, 
in  the  life-time  of  his  son  Leonard,  (the  third,)  by  a  deed  of  bans^sun 
and  sale  duly  executed,  acknowledged  and  recorded,  for  a  valuable 
consideration,  bargained  and  sold  the  said  tracts  of  land,  and  all  his 
right  and  interest  therein  to  his  son  Leonard,  (the  third,)  in  fee.  IjCOu- 
ard,  (the  third,)  in  virtue  of  that  deed  entered  upon  the  lands,  and  was 
seized  thereof  |>rai/t  lex  postulat;  and  being  so  seized,  died  sometime  in 
the  year  1793,  leaving  three  daughters,  Elizabeth,  Grace  Coiitee,  (wife 
of  Aquila  Beall)  and  Margaret  Terrett,  the  lessors  of  the  plaintifif,  his 
only  children  and  heirs.   Leonard,  (the  second,)  died  in  or  about  the 
year  1794,  leaving  issue  two  daughters.    The  defendant  then  gave  in 
evidence,  that  Leonard,  (the  second,)  before  and  at  the  time  of  his 
petition  to  the  General  Assembly  in  175G,  and  at  the  time  of  the 
passage  of  the  law,  herein  before  inserted,  had  issue  two  infant 
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daughters,  Sarah,  bom  in  1754,  afterwards  married  to  Thomas  Johns, 
and  Anne,  bom  in  1755,  afterwards  married  to  Walter  B.  Cox ;  that 
in  the  year  1757,  Leonard,  (the  second,)  had  a  son,  Leonard,  (the 
third,)  who  afterwards  died  in  1793,  without  issue  male,  leaving  hia 
father  and  two  sisters  his  survivors ;  and  that  the  youngest  of  the 
Bisters,  Anne,  was  15  years  older  than  Leonard,  (the  third.)  That 
Leonard,  (the  second,)  died  in  1794,  and  his  two  daughters,  Mrs. 
Johns  and  Mrs.  Cox,  survived  him.  And  afterwards  Mrs.  Johns, 
and  her  husband,  died,  and  her  sister,  Mrs.  Cox,  and  her  husband, 
survived  them;  on  the  death  of  Leonard,  (the  second,)  without  issue 
male,  Walter  B.  Cox,  and  Anne  his  wife,  claiming  under  the  said 
Act  of  Assembly,  entered  upon  and  were  seized  of  the  lands  aforesaid 
in  the  declaration  mentioned,  until  the  death  of  Cox ;  that  Anne  Cox 
sorvived  her  husband,  and  died  seized  and  in  possession  of  said  lands, 
leaving  issue  by  Walter  B.  Cox,  a  daughter,  her  only  child  and  heir, 
who  married  the  defendant;  and  that  the  defendant,  in  virtue  of 
said  marriage,  on  the  death  of  Anne,  th*e  mother,  entered  on  and 
was  seized  of  the  lands,  and  yet  is  in  possession  thereof.  The  plaintiff 
then  •  prayed  the  Court  to  instruct  the  jury,  that  upon  the  -^- 
aforesaid  evidence,  if  they  believed  the  facts  so  offered  in  evi-  *  •  * 
dence  to  be  true,  the  plaintiff  was  entitled  to  recover. 

Chase,  Ch.  J.  In  this  case  the  counsel  have  said  every  thing 
which  could  be  suggested  upon  the  subject.  They  have  m^de  use  of 
ingenious  arguments.  There  can  be  no  doubt  but  it  has  been  fully 
and  ably  argued  on  both  sides. 

The  Court  think,  that  the  intention  of  the  Legislature  is  to  pre- 
vail, and  that  intention  is  to  be  collected  from  the  whole  of  the  law, 
and  the  circumstances  which  produced  it. 

The  case  is  to  be  considered,  1st.  What  was  the  intention  of  the 
Legislature!  2d.  Have  they  used  clear  words  to  express  that  inten- 
tion T  3d.  What  is  the  effect  of  the  enacting  clause,  and  does  it 
carry  their  intention  into  effect? 

The  motive  does  not  satisfactorily  appear;  but  facts  do  appear  in 
the  petition,  as  recited  in  the  Act,  which  are,  that  the  land  would, 
by  the  will,  vest  in  Thomas ;  that  Leonard  had  no  son,  but  he  had 
daughters  who  could  not  inherit;  that  he  had  improved  the  land, 
and  had  a  solicitude  to  provide  for  his  daughters.  It  is  apparent  to 
the  Court,  that  Leonard  had  little  or  no  expectation  of  having  any 
other  children ;  he  had  in  view  to  provide  for  the  children  he  then 
had.  Thomas,  his  brother,  knowing  of  the  improvements  made  on 
the  land  by  Ijeonard,  and  actuated  by  motives  of  affection,  concurred 
in  the  petition.  It  appears  that  the  operation  under  the  will  was 
intended  to  be  suspended.  The  petition  sets  forth,  that  Leonard 
had  "only  female  heira,  who  could  not  inherit."  This  was  nothing 
more  than  a  description  of  the  persons  who  were  to  take  under  the 
law.    The  prayer  of  the  petition  was  "to  vest  in  the  female  heirs" 
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of  LeoDard  HoUyday,  in  fee  simple.  "Female  heirs"  meant  the  two 
daughters  of  Leonard  Hollyday,  and  that  the  estate  was  to  vest 
immediately  in  them.  It  appears  that  the  petition  had  in  view  to 
provide  for  the  two  daughters.  The  Legislature  granted  the  peti- 
tion. Has  the  enacting  clause  carried  the  intention  into  effect f 
"  shall  be  and  are  hereby  vested  in  the  said  female  heirs."  The 
intention  must  be  to  vest  the  estate  in  the  daughters  then  in  being. 
It  is  a  plain  designation  of  the  persons  who  were  to  take ;  and  that 
1  i%o  ^^  estate  in  fee  simple  should  be  *  vested  in  the  two  daughters, 
•*  • '*  to  be  defeated  only  upon  the  happening  of  two  contingencies. 
If  the  events,  or  either  of  them,  had  happened,  the  estate  in  fee 
simple  would  have  divested,  and  let  in  the  operation  of  the  will. 
This  shows,  that  by  the  Act  there  was  to  be  a  suspension  of  the 
estate.  It  was  the  act  of  the  father  providing  for  his  children,  with 
a  proviso  in  case  of  male  heirs,  or  the  death  of  his  daughters  with- 
out issue.    Thomas  made  a  greater  sacrifice  than  Leonard. 

What  would  be  the  effect  if  the  consti-uction  contended  for  on  the 
other  side  was  to  prevail  ?  It  would  be  putting  it  in  the  power  of 
one  party  to  defeat  the  provisions  of  the  Legislature.  Such  a  con- 
struction could  never  be  admitted.  The  children  of  Leonard  HoUy- 
day, (the  third,)  never  could  have  inherited  under  the  will. 

The  Court  are  of  opinion,  that  an  estate  in  fee  simple  vested  in 
the  two  daughters  of  Leonard  HoUyday,  which  estate  was  to  be 
defeated  and  divested  out  of  the  daughters,  on  the  happening  of 
either  of  two  contingencies. 

First.  If  Leonard  HoUyday,  (the  second,)  lel't  issue  male  at  the 
time  of  his  death. 

Second.  If  Leonard  HoUyday  should  die  without  leaving  issue 
male  at  the  time  of  his  death,  and  his  two  daughters  should  die 
without  leaving  issue. 

On  the  happening  of  either  of  said  events,  the  estate  in  fee  sim- 
ple, which  was  created  in  the  two  daughters,  was  to  be  divested,  and 
.the  limitations  in  the  wiU,  which  were  suspended  by  the  Act  of  the 
Legislature  for  the  puri)ose  of  providing  for  his  two  daughters,  were 
to  be  again  put  in  operation.  And  the  Court  are  of  opinion,  that 
the  plaintiff  is  not  entitled  to  recover  the  land.  The  plaintiff  ex- 
cepted. 

2.  The  defendant  then  read  in  evidence  a  deed  of  mortgage  from 
Leonard  HoUyday,  (the  third,)  to  Benjamin  MackaU,  bearing  date 
the  2d  of  April,  1791,  for  the  tract  of  land  called  Buzzard  Island,  in 
the  declaration  mentioned,  to  secure  the  payment  of  £2,179  14  1,  cur- 
rent money,  with  interest,  on  the  1st  of  September,  1794;  and  he 
prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jury,  that 
the  plaintiff  was  not  competent  to  recover  by  reason  of  the  mort- 

^  gage,  unless  he  could  show  that  the  mortgage  *  had  been  satis- 
*  •  •*    fied  previous  to  the  time  of  bringing  this  ejectment. 
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Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  mortgage 
created  a  legal  estate  in  the  land  in  Benjamin  Mackall,  the  mort- 
gagee, and  his  heirs;  and  that  the  plaintiff  cannot  recover  unless  he 
proves  the  mortgage  was  satisfied  previous  to  the  bringing  this  eject- 
ment. The  plaintiff  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Tilghman,  Buchanan  and  Nichol- 
son, JJ. 

Martin  and  Shaaff,  for  the  appellant,  on  the  iirst  bill  of  excep- 
tions, stated,  that  the  question  for  discussion  arose  wholly  out  of  the 
Act  of  Assembly  of  1756,  ch.  17,  and  three  different  constructions  of 
that  Act  they  contended  for  in  opposition  to  the  opinion  of  the 
Court  below — 1.  That  Leonard,  (2d,)  still  continued  tenant  in  tail, 
as  before,  with  a  limitation  to  his  female  heirs  in  case  of  his  dying 
without  issue  male,  with  power  of  alienation,  &c.  and  that  his  deed 
to  Leonard,  (3d,)  of  the  1st  of  February,  1791,  barred  the  estate  tail,  . 
and  vested  a  fee  in  the  grantee.  2.  Or,  that  the  Act  gave  the  estate 
beyond  the  control  of  the  tenant,  to  such  persons  as  at  the  time  of 
the  death  of  Leonard,  (2d,)  answered  the  description  of  his  heirs 
female,  as  purchasers,  including  all  those  who,  at  his  death  in  1794, 
would  have  been  his  heirs  female,  viz.  his  two  daughters,  Mrs.  Johns 
and  Mrs.  Cox,  and  also  his  grand-daughters,  the  children  of  Leonard, 
(3d.)  3.  Or,  that  the  Act  gave  the  estate  beyond  the  control  of  the 
tenant  to  such  persons,  as,  according  to  the  meaning  of  the  terms 
when  the  law  passed  in  1756,  answered  the  description  of  heirs  female 
of  Leonard,  (2d;)  that  is,  females  who  were  heirs  also,  viz.  the 
daughters,  the  heirs  of  Leonard,  (3d.)  They  cited  Shelley^s  Case^  1 
Colce^  102,  ia3;  Shep.  T.  103;  Chew^a  Lessee  vs.  Weems,  1  H.  db  McH. 
463.  (a) 

•  On  the  second  bill  of  exceptions,  they  contended,  that  -  ^  . 
where  the  title  to  land  is  contested  between  the  mortgagor  ■■■  •  * 
and  a  stranger,  the  latter  cannot  set  up  the  mortgage  to  defeat  the 
recovery.  Pow.on  Mori,  221,  222;  The  King  vs.  St  MicUaeVs^  Dougl. 
632;  Idtde  vs.  Holfordj  3  Burr.  1416;  Doe  vs.  Bristow  dt  Pegge,  1  T. 
R.  758,  (note.) 

Keyj  Mason,  and  Johnson,  (Attorney-General,)  for  the  appellee,  on 
the  iii-st  bill  of  exceptions,  contended,  1.  That  the  inheritance  and 
estate  was  immediately  vested  in  the  daughters  in  fee  by  force  of 


(a)  In  Chew'*8  Lessee  vs.  Weems^  notwithstanding  the  decision  of  the  Court 
of  Appeals,  a  new  ejectment  was  brought  after  the  Revolution,  in  1778,  and 
the  (ieneral  Court,  at  October  Term,  1782,  gave  the  same  judgment,  which 
had  been  given  by  the  Provincial  Court,  from  which  there  was  also  an 
appeal  by  the  plaintiff  to  the  Court  of  Appeals,  but  that  appeal  was  not  acted 
on,  the  case  having  been  entered  agreed  at  May  Term,  1788.  See  also  3  Atk. 
198;  Jfod.  422;  Cro.  Eliz,  525;  PoUejcf.  645;  2  Stra.  1175;  S  Atk.  890,  408;  1 
WUs.  140;  2  Ves.  249;  3  T.  R.  470:  2  Atk.  646;  1  P.  Wms,  430;  IVes,  217. 
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the  clear  words  of  the  Act  of  Assembly.  2.  That  if  the  estate  did 
not  immediately  pass  to  the  daughters,  the  inheritance  in  fee  was 
vested  in  them,  subject  to  a  life  estate  in  their  father,  and  liable  to 
be  divested  from  them  on  the  father's  death,  leaving  a  male  heir 
then  living.  3.  That  if  the  inheritance  in  fee  was  not  vested  in  the 
daughters  on  the  passage  of  the  law,  it  was  an  executory  grant  to 
vest  on  a  contingency  to  happen  within  a  life  in  being,  and  like  an 
executory  devise  not  capable  of  being  barred  by  deed  or  common 
recovery.  They  cited  Wheatley  vs.  ThomaSj  1  Lev.  75;  Walker  vs. 
Collier  J  Cro.  Eliz.  379;  Go.  Lift.  21  a;  Frinceh  Case,  8  Coke,  1 ;  Mur- 
ray vs.  Efftan  &  Fricej  T.  Rwym.  355;  Shep.  T.  108, 109, 119 ;  Potr.  on 
Cont.  336,  337,  376,  377 ;  Potc.  on  JDev.  376,  377. 

On  the  second  bill  of  exceptions,  they  cited  Doe  vs.  Wharton  dt 
Dixon,  8  T.  jK.  2 ;  Doe  vs.  Staple,  2  T.  R.  696 ;  Anm&ong  vs.  Peirse  et 
al.  3  Burr.  1901. 

The  Court  concurred  in  the  opinions  expressed  by  the  General 
.  Court,  in  both  of  the  bills  of  exceptions,  and 

Judgment  affirmed. 


ToLSON's  Lessee  vs.  Lanham. 

A  grant  of  land  is  to  be  construed  most  favorably  for  the  grantee,  (a) 

Land  included  in  a  grant,  but  excluded  from  the  certificate  of  survey  on 

which  the  grant  issued,  cannot  be  taken  up  as  vacant  land. 
A  grant  of  land  cannot  be  corrected  or  controled  by  the  certificate  of  survey, 

but  will  pass  the  land  comprehended  within  the  courses  and  distances 

expressed  in  the  g^ant. 
If  a  grant  is  for  more  land  than  is  contained  in  the  certificate  of  survey,  it 

may  be  vacated  in  the  Court  of  Chancery;  and  if  it  is  for  less  land,  the 

grantee's  remedy,  if  any,  is  in  equity.  (&) 

Appeal  from  the  General  Court.  Ejectment  brought  by  the 
-^  appellant  for  a  tract  of  land  called  Tolson's  Enlargement, 
*  lying  in  Prince  George's  County.  The  following  case  was 
stated  for  the  opinion  of  the  Court.  A  tract  of  land  called  Hunter's 
Folly,  was  surveyed  on  the  29th  6f  November,  1706,  for  William 
Hunter,  as  by  the  certificate  thereof  exhibited,  and  by  which  it  was 
described  as  <' beginning  at  a  bounded  Spanish  oak,  and  running  S. 


(a)  See  Helms  vs.  Howard,  2  H.  &  McH.  85,  note  (g). 

(b)  In  Hoffman  vs.  Johnson^  1  Bland,  109,  it  is  said  that  every  patent  for 
land  from  the  State  binds  the  State  to  warrant  and  assure  to  the  grantee, 
and  those  who  claim  under  him,  that  the  tract  described  shall  contain  the 
number  of  acres  specified.  The  remuneration  for  deficiency  in  quantity  is 
not,  however,  x)ecuniary,  or  made  by  refunding  the  purchase  money:  but 
it  is  made  in  kind,  in  other  land  warrants,  or  by  an  authority  to  take  other 
vacant  lands  anywhere  to  the  amount  of  the  deficiency. 
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75^  E.  84  ps.  N.  W.  159  ps.  then  N.  74°  E.  160  ps.  then  N.  W.  280  ps. 
to  a  hiack  oak  bonneted,  then  S.  21°  W.  185  ps.  then  with  a  straight 
line  to  the  first  boundary,  containing  and  laid  ont  for  334  acres  of 
land  more  or  less."  A  patent  issued  on  this  certificate  the  10th  of 
June,  1708,  for  the  tract  called  Hunter's  Folly,  describing  it  as  "  be- 
ginning at  a  bounded  Spanish  oak,  and  running  S.  75°  E.  84  ps.  then 
N.  25°  E.  84  ps.  then  N.  W.  159  ps.  then  N.  74°  E.  160  ps.  then  N. 
W.  280  ps.  to  a  black  oak,  then  S.  21°  W.  185  ps.  then  with  a  straight 
line  to  the  first  tree,  containing  and  laid  out  for  334  acres  of  land 
more  or  less,  according  to  the  certificate  of  survey  thereof  taken  and 
returned  into  our  land  office,  bearing  date  the  29th  of  November, 
1706."  The  tract  called  Tolson's  Enlargement  for  which  this  suit 
was  instituted,  is  not  included  in  the  certificate  of  survey  of  Hunter's 
FoUy,  but  is  included  in  the  patent  which  issued  on  the  certificate; 
it  being  admitted  that  there  is  a  variance  between  the  certificate 
and  patent,  and  that  the  latter  comprehends  more  land  than  the 
former.  The  lessor  of  the  plaintifif,  before  the  institution  of  this 
fijectraent,  took  up  the  land,  in  the  declaration  of  ejectment  men- 
tioned, as  vacant  land  not  included  in  the  certificate  of  survey  of 
the  tract  called  Hunter's  Folly,  and  he  duly  obtained  a  patent  for 
the  same. 

Chase,  Ch.  J.  The  question  is,  whether  the  land  mentioned  in 
the  declaration  wa«  not  liable  to  be  taken  up  as  vacancy,  it  being 
excluded  by  the  certificate  of  survey  of  Hunter's  Folly,  but  included 
within  the  courses  expressed  in  the  patent  for  the  said  land? 
Whether  the  defendant  can  hold  more  land  under  his  grant  than 
what  is  comprehended  in  the  certificate  of  survey  ? 

The  Court  are  of  opinion,  that  the  grant  is  to  be  construed  most 
favorably  for  the  grantee.  The  Lord  Proprietary  could  not  grant 
what  had  already  passed  from  him,  without  first  going  into  Chan- 
•cery  to  vacate  the  former  grant;  *  and  had  less  land  passed  ^ 
by  the  patent  than  was  contained  in  the  certificate,  the  de-  ■■■  •  ^ 
fendant's  remedy,  if  any,  must  have  been  in  equity. 

Judgment  was  entered  for  the  defendant,  and  the  plaintiff  ap- 
pealed to  this  Court,  where  the  case  was  argued  before  Tilghman, 
Buchanan,  and  Gantt,  JJ.  by 

T,  Buchanan,  for  the  appellant,  and  Mason,  for  the  appellee. 

Judgment  affirmed. 


Negeo  James  vs.  Gaithee. 

Parol  evidence  is  not  admissible  to  prove  that  a  deed  of  manumission  was 
attested  in  the  presence  of  two  witnesses,  only  one  having  signed  the 
same. 
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A  deed  of  manumission  under  the  Act  of  1752,  ch.  1,  s.  5,  executed  in  the 
presence  of  only  one  witness,  will  not  operate  to  give  freedom  to  the 
slaves  mentioned  therein,  (a) 

Appeal  from  the  General  Court.  The  petitioner,  (now  appellant,) 
filed  his  petition  for  freedom  in  Anne  Arundel  County  Court.  The 
case  was  this — ^A  deed  of  manumission,  dated  the  13th  of  September, 
1784,  was  executed  by  B.  Gaither,  deceased,  then  of  Prince  George's 
County,  giving  freedom,  after  his  death,  to  sundry  of  his  negro 
slaves,  among  whom  was  the  petitioner,  Negro  James.  The  deed 
was  signed  and  sealed  by  him  in  the  presence  of,  and  acknowledged 
before  T.  Boyd,  one  of  the  justices  of  the  i)eace  for  Prince  George's 
County,  on  the  13th  of  September,  1784,  and  recorded  in  the  records 
of  that  county  on  the  27th  of  November,  1784.  Gaither  by  his  will, 
dated  the  20th  of  June,  1791,  devised  and  bequeathed  as  follows : 
"Item.  I  give  and  devise  to  B.  Ijams  all  my  land  whereon  I  now 
dwell,  and  my  several  tracts  or  parcels  of  land  adjoining  thereto;  also 
all  my  personal  estate,  except  my  negroes,  and  to  his  heirs  and 
assigns  for  ever."  "Item.  My  will  and  desire  is,  that  all  my  young 
negroes,  bom  since  my  negroes  were  recorded,  shall  be  absolutely 
free  at  my  death.''  The  inventory,  returned  on  Gaither^s  estate,  does 
not  include  any  of  his  slaves.  Ignatius  Allen,  a  witness  sworn  in 
the  cause,  deposed  that  he  lived  with  Gaither  at  the  time  he  sent 
for  T.  Boyd  to  take  the  acknowledgment  of  a  deed  to  set  his  negroes 
free ;  that  Boyd  came  and  drew  the  deed ;  that  after  it  was  drawn,. 
Gather  did  sign,  seal,  and  acknowledge  the  same  as  his  act  and  deed, 
and  did  deliver  the  same  to  Boyd,  requesting  him  to  have  it  recorded.. 
That  when  Gaither  executed  and  signed  the  deed  he  was  confined 
to  his  bed ;  that  he  called  *  upon  the  witness  to  assist  him  in 
■■■•  •  getting  up  in  his.  bed  to  sign  the  deed;  that  the  witness 
accordingly  did  assist  to  raise  Gaither  in  his  bed,  and  that  he  stood 
by  and  was  present,  and  did  see  Gaither  sign  the  deed,  and  acknow- 
ledge it  as  his  act  and  deed ;  and  also  saw  Boyd  sign  the  same  as  a 
witness  thereto.  That  Gaither  asked  Boyd  if  it  was  necessary  that 
any  one  else  should  sign  it,  and  Boyd  replied  it  was  not.  That 
Gaither  and  Boyd  both  observed  then,  that  there  were  several  who 


{a)  In  Young  vs.  StcUe^  7  G.  &  J.  262,  where  it  was  held  that  the  failure  of 
the  Justices  of  the  Orphans^  Court  to  attest  a  sheriff  ^s  bond  was  no  objection 
to  its  validity,  the  Court  said  that  the  case  in  the  text  was  clearly  distin- 
guishable. '^  The  Act  of  1752,  in  requiring  two  witnesses  to  attest  deeds  of 
manumission,  designed  to  surround  those  acts  with  this  form  and  solemnity 
that  slave-holders  might  be  guarded  against  the  execution  of  hasty  incon- 
siderate deeds  of  manumission.  To  have  given  efficacy  to  such  a  deed,  by  a 
single  witness,  would  be  to  deprive  the  master  of  the  protection  with  which 
the  law  had  surrounded  him  contrary  to  the  manifest  intent  of  the  Legisla- 
ture. In  the  case  before  us,  the  securities  of  the  sheriff  seek  to  be  absolved 
from  all  liability  on  their  bond,  by  reason  of  the  omission  of  a  ceremony, 
prescribed,  not  for  their  protection,  but  to  render  them  more  securely  bound.  *'' 
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also  saw  him  sign ;  that  Oaither  requested  the  persons  who  were 
present,  to  wit,  Benjamin  Ijams,  (who  has  left  the  State,)  and  Sarah 
Ijams,  (who  is  since  dead,)  and  also  the  witness  in  particular,  all  to 
take  notice  that  he  had  signed  an  instrument  of  writing  to  set  all 
his  negroes  free.    The  witness  lived  with  Gaither  eight  or  nine 
years  after  the  deed  was  executed,  and  frequently  heard  him  declare 
that  all  his  negroes  would  be  free  at  his  death,  as  he  had  them 
recorded  in  Court.    That  the  witness  cannot  write  his  name,  and  did 
not  sign  the  deed  as  a  witness.    That  Bobert  Waters,  another  wit- 
ness also  sworn  in  the  cause,  deposed,  that  at  the  request  of  Gaither 
he  went  to  draw  his  will,  it  was  late  in  the  evening,  and  the  witness 
objected  doing  it  that  evening,  because  he  alleged  it  waa  too  late ; 
but  on  Gaither's  saying  it  would  be  short,  if  he  agreed  to  draw  it. 
That  Gaither  told  him  he  had  deeded  his  negroes  to  be  free  at  his 
death,  and  that  the  deed  had  been  recorde<l  several  years.    That 
after  the  witness  had  drawn  the  clause  in  the  will  in  favor  of  R 
Ijams,  he  told  the  witness  to  draw  a  clause  in  favor  of  some  young 
negroes,  and  when  the  witness  began,  he  told  him  to  stop,  and  said 
it  was  hardly  worth  while,  the  old  ones  he  had  deeded  free  at  his 
death,  and  the  deed  had  been  recorded  for  several  years,  and  the 
young  ones  will  be  free,  if  not  named  in  the  will.    But  after  some 
pause  he  said,  however,  you  may  do  it,  and  do  it  in  this  way,  all  my 
young  negroes,  bom  since  my  negroes  were  recorded,  to  be  free  at 
my  death.    The  clause  was  then  wrote  as  stated  in  the  will,  dated 
the  20th  of  June,  1791.    That  Gaither  died  about  the  year  1793,  and 
the  negroes  mentioned  in  the  deed  have  been  at  large  ever  since^ 
That  he  never  heard  that  any  one  entitled  to  Gaither's  estate  ever 
set  np  any  claim  to  the  negroes,  until  about  two  years  ago.    The 
County  Court,  •  [H.  Eidgbly,  Ch.  J.]  at  April  Term,  1802, 
gave  judgment  for  the  petitioneif    The  defendant  appealed   ^'^ 
to  the  General  Court ;  and  at  May  Term,  1804,  the  General  Court 
[Chase,  Ch.  J.  Done  and  Speigg,  JJ.]  reversed  the  judgment  of 
the  County  Court,  and  gave  judgment  that  the  appellee,  the  peti- 
tioner, was  a  slave.    On  an  appeal  to  this  Court  by  the  petitioner, 
the  case  was  argued  at  the  last  term  before  Tilghman,  Kicholson^ 
and  Gantt,  JJ. 

Key^  and  Johnson  (Attorney-General,)  for  the  appellant,  referred  to 
the  Stat  of  Frauds,  29  Car.  11,  ch.  3,  s.  5 ;  Co.  lAtt  283  a  ;  Jacobus  L. 
B.  tit  Evidence;  Windham  vs.  Chettcynd,  1  Burr.  414 ;  2  JEq.  Ca.  Ab. 
345,  case  15 ;  Oitting^s  Lessee  vs.  Mall,  1  H.&  J.  14. 

Shaaff  and  T.  Buchanan,  for  the  appellee,  also  referred  to  the  Act 
of  1752,  ch.  1 ;  Shaffer^s  Lessee  vs.  Corbett,  3  H.  &  HcH,  513 ;  Ridgely 
vs.  Howard  et  ah  Ibid,  321 ;  and  the  Act  of  1796,  ch.  67. 

Curia  adv.  vult 

At  this  term.  Judgment  affirmed. 
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179  *  CoNTBE  v8.  Cooke. 

On  a  bill  in  .Chancery  to  be  relieved  against  a  verdict  and  judgment,  it 
appeared  that  the  application  in  effect  vras,  that  the  Chancellor  act  as  a 
tribunal  of  appeal  from  the  verdict.  There  was  stated  no  surprise  on 
the  complainant  whilst  defendant  at  law;  no  discovery  of  testimony 
since  the  trial,  and  no  sufficient  proof  of  fraud.  Decreed,  that  the 
facts  set  forth  in  the  bill  were  not  sufficient  to  warrant  the  Court  to 
interpose  and  grant  the  relief  prayed,  (a) 

Where  certain  circumstances,  with  the  testimony  of  one  witness,  were  not 
sufficient  to  refute  the  defendant's  answer. 

Appeal  from  the  Court  of  Chancery.  The  appellant,  by  his  bill 
of  complaint  filed  on  the  24th  of  April,  1800,  stated  that  Richard 
Wootton,  on  the  5th  of  August,  1791,  assigned  to  him,  for  a  valua- 
ble consideration,  a  bond  executed  by  Benjamin  Burgess,  (since 
deceased,)  and  by  Thomas  Tongue,  his  security,  dated  the  21st  of 
April,  1789,  conditioned  for  the  payment  of  £301  12  9  current 
money.  That  suits  were  commenced  on  the  bond  in  the  General 
Court,  and  a  judgment  was  obtained  against  Tongue  at  May  Term, 
1793;  but  Burgess,  dying  before  the  judgment  Court,  leave  was  given 
to  issue  a  summons  against  Agnes  Burgess,  his  administratrix.  That 
the  complainant  was  frequently  applied  to  by  B.  Burgess,  in  his  life- 
time, to  resort  to  Thomas  Lane  ibr  payment,  against  whom  Burgess 
had  a  judgment,  obtained  in  the  name  of  Eichard  Harwood  for  his 
use,  in  the  General  Court  at  October  Term,  1790.  B.  Burgess,  as 
the  complainant  understood,  was  much  involved  in  debt,  and  alleg- 
ing that  he  wished  to  pay  by  this  judgment,  the  complainant  was 
induced  so  far  to  comply  with  hift  request  as  to  go  to  Lane,  and  to 
put  himself  to  some  inconvenience,  expense  and  trouble,  to  receive 
tobacco  and  cash,  to  be  applied  towards  payment  of  his  claim  against 
Burgess.  That  the  complainant  received  a  letter  from  Burgess, 
dated  the  16th  of  October,  1792,  requesting  him  to  meet  at  the  house 
of  Lane  on  the  Thursday  then  next,  to  settle.  That  the  complain- 
ant accordingly  met,  and  received  from  Burgess,  which  he  had 
received  fLx>m  Lane,  and  paid  to  the  complainant,  1,637  lbs.  of 
tobacco  at  35«.  per  hundred,  and  £74  6  1  cash,  which  was  by  mistake 
calculated  to  make  together  the  sum  of  £104  16  6,  for  which  he  gave 
Burgess  a  receipt,  dated  the  23d  of  October,  1792,  and  for  which 

(a)  Equity  will  not  relieve  against  a  recovery  in  a  trial  at  law  unless  the 
justice  of  the  verdict  can  be  impeached  by  facts  or  on  grounds  of  which  the 
party  seeking  the  aid  of  Chancery  could  not  have  availed  himself  at  law, 
or  was  prevented  from  doing  it  by  fraud  or  accident,  or  the  act  of  the  oppo- 
site party,  unmixed  with  any  negligence  or  fault  on  his  own  part.  Crott  vb. 
Carr,  6  G.  &  J.  809;  Ewing  vs.  Nickle,  45  Md.  412;  Kearney  vs.  Sascer,  37  Md. 
264. 
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mm  Burgess  also  gave  a  receipt  to  Lane.    That  the  complainaDt,  on 
his  return  home  on  the  25th  of  the  same  month,  entered  the  paj- 
ment  on  his  day-book  as  of  that  date,  as  it  was  his  custom  to  do  on 
his  store  books  when  he  received  money  during  his  absence  from 
home ;  but  that  it  was  entered  for  the  correct  amount  of  the  money 
and  tobacco,  to  wit,  £103  16  6.    That  the  complainant^  after  dis- 
covering the  mistake,  and  wishing  to  furnish  a  statement  of  his 
accoant,  sent  his  account  against  Burgess  and  Tongue,  in  which  he 
charged  them  *  with  the  sum  due  on  the  judgment,  and  credited  ^ 
them,  under  the  date  of  the  25th  of  October,  1792,  with  the  *^** 
quantity  of  tobacco  and  cash,  under  the  heads  of  tobacco  account 
and  cash  account,  amounting  together  to  the  sum  of  £103  16  6 ;  but 
he  expressly  alleges,  that  the  sum  for  which  he  gave  the  receipt,  and 
the  sum  which -he  gave,credit  for  in  the  account  rMidered,  were  for 
the  same  tobacco  and  money,  and  were  one  and  the  same,  except 
the  mistake  in  the  calculation,  and  that  he  never  did  receive  both 
sums  separately,  nor  any  further  sum  in  the  month  of  October,  1792, 
more  than  is  credited  in  his  account  against  Burgess  and  Tongue, 
that  is  to  say,  £103  16  6,  from  Burgess  and  Tongue,  or  any  one  on 
their  account  or  behalf.    That  Burgess  relied  entirely  on  Lane  for 
payment  of  this  judgment  to  the  amount  of  his  judgment  against 
Lane;  that  he  was  not  in  circumstances  to  make  payment  himself 
without  difficulty,  and  that  he  never  was  in  the  habit  of  making 
several  payments  in  so  short  an  interval,  to  the  complainant's  know- 
ledge.   The  complainant  states,  that  another  payment  was  made  to 
him  in  February,  1793,  by  the  purchase  of  a  negro  man  from  Lane, 
for  £79  18  9;   and  that  Burgess,  in  his  life-time,  never  set  up  or 
claimed  a  credit  on  the  receipt,  and  on  the  account  rendered  also,  as 
separate  payments,  but  acquiesced  in  the  balance,  as  stated  by  the 
complainant ;  and  the  complainant  does  not  believe  that  he  left  any 
paper  or  memorandum  specifying  such  a  claim.    That  after  the  death 
of  Burgess,  which  happened  before  December,  1793,  he  received 
from  his  widow,  Agnes  Burgess,  (now  Agnes  Cooke,  the  defendant,) 
on  the  10th  of  December,  1793,  as  appears  by  her  account,  the  sum 
of  £51,  by  the  purchase  of  a  negro  boy  at  a  public  sale  of  her 
intestate's    property,  which  was  done    by  him    to  accommodate  .. 
the  administratrix.      The  complainant  was  applied  to  at  the  sale 
to  consent  to  the  property  being  sold  on  a  credit,  which  he  agreed 
to  for  the  benefit  and  convenience  of  the  administratrix.    That 
he  afterwards,  on  the  25th  of  March,  1795,  received  from  Tongue, 
the  security,  the  sum  of  £37  9  0,  and  from  Lane,  in  August,  1795, 
the  further  sum  of  £153  7  2.    The  complainant  admits  that  the 
several  sums  amounted  together  to  £9  13  8  more  than  the  bal- 
ance due  on  the  judgment  against  Lane,  out  of  which  the  com- 
plainant was  to  be  paid,  but  he  alleges  that  they  were  not  all 
received  by  him  on  account  thereof,  but  that  he  had  an  ^ 

•  order  from  Bishop  Claggett  to  collect  and  receive  from  Agnes    *"^ 
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Burgess  a  sum  of  money  due  on  a  judgment  to  Claggett,  on  which 
account  he  also  received  afterwards  from  Charles  Cooke,  (who  inter- 
married with  Agnes  Burgess,)  tobacco  and  money  to  the  amount  of 
£50  4  0,  as  appears  by  an  account  exhibited,  by  which  a  balance 
appears  to  have  been  due  from  the  complainant  of  £1  10  5J,  which 
he  has  been  and  still  is  ready  to  pay.  That  after  the  intermarriage 
of  A.  Burgess  with  Cooke,  the  personal  estate  of  B.  Burgess,  being 
insufficient  for  the  payment  of  his  debts,  and  Thomas  Tillard  hav- 
ing a  claim  against  the  estate,  they  put  into  his  possession  the  papeis 
belonging  to  the  estate,  with  a  view  to  his  discovering  any  debt  that 
might  be  due  thereto,  and  the  complainant  received  from  Tillard  a 
letter  dated  the  29th  of  October,  1795,  stating  that  a  balance  was 
still  due  from  the  complainant  on  the  sum  received  for  Lane's  judg- 
ment of  £20,  and  desiring  payment  thereof;  but  the  complainant 
not  admitting  the  sum  to  be  due,  refused  to  pay  the  same,  and  after- 
wards a  suit  was  instituted  in  the  General  Court  by  Cooke,  and 
Agnes  his  wife,  against  the  complainant,  for  money  had  and  re- 
ceived, in  order  to  recover  back  the  sum  alleged  by  them  to  be  over- 
paid. That  Cooke  and  wife  rendered  to  the  complainant  an  account 
made  out  by  Tillard ;  the  charges  in  which  account  of  £103  10  6, 
£79  18  9,  £50  5  0,  £37  9  0,  and  £153  7  3,  are  the  same  as  those 
above  admitted  by  the  complainant,  but  he  expressly  alleges  that 
the  charge  of  £15  5  6,  charged  by  them  in  the  account,  was  for  a 
hogshead  of  tobacco  received  by  him  on  a  judgment  by  A.  and  B. 
Contee  against  B.  Burgess ;  and  that  the  charges  in  their  accoont 
of  £104  16  6,  and  £103  16  6,  are  for  one  and  the  same  payment  in 
the  manner  above  stated.  That  while  the  suit  against  him  was 
depending,  the  papers  of  the  plaintiffs  at  law  were  by  their  counsel 
delivered  to  the  counsel  of  the  complainant,  (the  defendant  in  the 
suit,)  to  examine,  and  were  by  him  given  to  A.  Contee,  who  took  a 
copy  of  the  account,  and  returned  all  the  papers  to  the  plaintiff's 
counsel.  The  complainant  expressly  declares,  that  he  delivered  to 
his  counsel  a  receipt  which  he,  the  complainant,  had  obtained  from 
Barbara  Lane,  one  of  the  executors  of  T.  Lane,  which  was  a  receipt 
from  B.  Burgess  to  T.  Lane  for  the  said  sum  of  £104  16  6,  or  near 
that  sum,  for  which  the  complainant  had  given  to  B.  Burgess  a 
1  jDo  r^^^^^P*  dated  the  23d  of  October,  ♦  1792.  That  the  oomplain- 
^^'^  ant's  counsel,  William  Cooke,  Esquire,  left  the  Court  before 
the  expiration  of  October  Term,  1799,  and  (before  the  complainant 
saw  him  that  term,)  engaged  other  counsel,  to  wit,  William  Kilty, 
Esquire,  and  put  the  papers  into  his  hands,  informing  him  that  some 
of  them  belonged  to  the  plaintiffs ;  and  the  complainant  is  informed 
and  believes,  that  the  counsel  for  the  plaintiffs,  John  T.  Mason, 
Esquire,  had  access  to  the  papers  in  the  hands  of  William  Kilty, 
Esquire,  and  took  therefrom  such  as  he  alleged  to  belong  to  his  client 
But  at  the  trial  Court  the  receipt  for  £104  16  6,  or  near  that  sam, 
was  not  to  be  found,  nor  the  account  drawn  off  by  Tillard ;  on  \ibich 
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Mr.  Mason^  on  the  trial,  declined  at  first  to  act  as  counsel,  bnt  em- 
ployed another  attorney,  intending  to  give  testimony  as  to  the 
papers;  bat  the  complainant  not  knowing  what  was  become  of  the 
papers,  and  wishing  for  nothing  more  than  a  fair  trial,  admitted  that 
sach  papers  had  existed,  to  wit,  a  receipt  from  him  to  B.  Burgess, 
and  also  from  B.  Burgess  to  T.  Lane,  for  £104  16  6,  or  near  that 
sum,  dated  the  23d  of  October,  1792,  and  an  account  drawn  off  by 
TiUard.  That  at  the  trial  the  deposition  of  Barbara  Lane,  taken  by 
consent,  was  read,  in  which  she  stated  that  the  complainant  had  pro- 
cored  the  last  mentioned  receipt  from  her,  the  purport  of  which  she 
did  not  know,  and  that  the  same  had  not  been  returned,  and  that 
that  circumstance,  and  the  loss  of  the  other  papers,  was  artfully  and 
imjustly  made  use  of  in  argument  to  injure  the  complainant's  char- 
acter, and  to  influence  the  determination  of  the  jury.  The  com- 
plainant solemnly  declares  that  he  did  not  wish  or  design,  nor  did  he 
know  that  any  of  the  papers  were  missing  or  lost  before  he  came  to 
the  trial  Court,  October  Term,  1799,  and  when  he  was  informed  the 
papers  were  wanting,  he  admitted  of  such  papers  having  existed. 
He  was  at  Court  several  days,  and  at  length  was  so  much  indisposed, 
that  he  left  the  Court,  and  was  informed  the  trial  came  on  next  day 
when  he  was  absent.  The  complainant  is  informed  that  Tillard  was 
examined  as  an  evidence  for  the  plaintiffs,  having  declared,  when 
examined  on  the  voir  dire,  that  he  was  not  interested  in  the  event 
of  the  suit,  although  he  declared  in  the  course  of  his  testimony  that 
he  had  a  claim  on  the  estate  of  Burgess,  and  had  obtained  an  order 
to  receive  what  might  be  due  from  the  complainant  in  payment 
thereof,  which  ♦  appears  by  his  letter  to  the  complainant  of  ^ 
the  29th  of  October,  1795.  That  evidence  was  also  given  at  ■^^*' 
the  trial  of  the  above  mentioned  payments  in  tobacco  and  money, 
which  were  never  made,  in  discharge  of  the  judgment  by  Bishop 
Claggett,  and  of  the  tobacco  due  to  A.  and  B.  Contee  on  judgment, 
which  the  complainant  had  no  means  of  proving,  the  application 
thereof  resting  solely  in  the  knowledge  of  the  plaintiffs ;  and  that  a 
verdict,  on  the  trial,  was  given  in  favor  of  the  plaintiffis,  for  the  sum 
of  £203  4  6  current  money,  damages,  and  $15  and  1,324  lbs.  of  to- 
bacco, costs.  The  complainant  states,  that  he  is  well  convinced  that 
the  claim  aforesaid  would  never  have  been  brought  against  him  if 
B.  Burgess  had  lived,  for  he  believes,  that  so  far  from  there  being 
any  account  or  papers  left  by  him  to  prove  the  justness  of  the  claim, 
his  books  and  papers,  if  produced,  would  show  that  no  such  claim 
existed,  and  that  the  judgment  has  been  unjustly  recovered.  Prayer 
for  an  injunction,  and  relief,  &c.  The  accounts  and  judgments 
referred  to  in  the  bill  were  all  exhibited.  The  Chancellor  granted  an 
injunction  agreeably  to  the  prayer  of  the  complainant.  The  answer 
of  Agnes  Cooke,  (Charles  Cooke,  her  husband,  against  whom  and 
his  wife  Agnes,  the  bill  was  filed,  having  since  died,)  admitted  the 
bond  executed  by  B.  Burgess,  &c.    That  in  discharge  of  the  bond, 
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on  the  15th  of  April,  1792,  there  wa^'paid  in  tobacco,  valued  at  329. 
Gd.  pr.  cwt.  the  price  agreed  on,  and  inclnding  the  cask,  the  sam  of 
£15  5  6,  and  on  the  23d  of  October,  1792,  by  B.  Burgess,  the  sum  of 
£194  16  6,  for  which  he  obtained  the  receipt  of  the  complainant. 
That  Lane  was  indebted  to  Burgess,  and  that  Lane,  at  the  request 
of  Burgess,  on  the  25th  of  the  same  month  and  year,  in  discharge 
of  the  claim,  paid  in  money  and  tobacco  the  sum  of  £193  16  6;  that 
Lane  also  paid  oh  the  25th  of  February,  1793,  the  sum  of  £79  18  9, 
leaving  a  balance  due  on  the  19th  of  December  ibllowing  in  favor  of 
the  complainant,  and  including  interest,  the  sum  of  £74  15  8.    That 
after  the  death  of  B.  Burgess,  and  before  she  obtained  a  true  know- 
ledge of  the  transaction,  and  had  ascertained  the  sum  due,  the  fol> 
lowing  payments  were  made,  to  wit,  £50  5  9  for  a  negro  boy  sold  to 
the  complainant  on  the  19th  of  December,  1793,  £37  9  0  paid  him 
on  the  25th  of  March,  1795,  and  £153  7  3  on  the  29th  of  Angost,* 
^  ^      1795,  and  which  payment  sh«  afterwards  discovered  *  greatly 
'■^^  exceeded  the  balance  due  the  complainant  from  her  deceased 
husband.    That  she  knows  no  other  claim  of  the  complainant  on 
Burgess'  estate,  either  in  his  own  right,  or  as  the  assignee  of  any 
other  of  his  creditors,  and  that  the  different  payments  were  made  in 
discharge  of  the  above  mentioned  debt;  that  the  complainant,  when 
it  was  discovered  he  had  been  overpaid,  did  not  refuse  to  refund  on 
the  ground  that  he  had  other  claims,  but  because  he  alleged  that  he 
had  not  received  the  two  sums  of  £193  16  6  and  £104  16  6;  that 
the  defendant  to  obtain  back  the  money  which  had  been  unjustly 
paid,  was  obliged  to  bring  suit  in  her  name,  and  in  the  name  of 
Charles  Cooke  her  husband,  and  at  October  Term,  1799,  by  the  ve^ 
diet  of  a  jury  obtained  a  judgment  for  the  sum  of  £203  4  6,  that 
being  the  sum,  including  interest,  which  had  been  overpaid  and 
exceeding  any  just  claim  of  the  complainant.    That  she  is  informed 
that  any  defence  the  complainant  had  against  her  demand,  either 
because  he  was  charged  with  more  money  than  received,  or  that  the 
money  was  to  be  applied  to  other  claims  due  him  in  any  capacity 
whatever,  were  subjects  for  the  decision  of  the  Court  and  jury,  and 
the  defendant,  to  support  her  claim  there,  was  obliged  to  resort  to 
disinterested  evidence,  according  to  the  rules  of  law;  that  the  com- 
plainant had  there  every  advantage  the  law  recognizes  of  objecting 
to  evidence,  and  cannot  here,  because  he  alleges  improper  evidence 
was  received,  defeat  the  effect  of  the  verdict.    She  knows  of  no 
other  claim  by  the  complainant  against  her  husband's  estate,  to 
which  he  had  a  right  to  apply  any  of  the  payments;  she  trusts  that 
a  Court  of  equity  will  not,  after  an  administratrix  had  paid  moneys 
supposing  them  due,  when  it  is  discovered  they  were  not  due,  and 
when  a  verdict  and  judgment  are  obtained  for  the  same  to  be  re- 
funded, prevent  her  from  obtaining  the  bene&t  of  such  verdict  and 
judgment.    A  general  replication  was  entered  to  the  answer;  and 
the  injunction,  on  the  motion  of  the  defendant,  was  dissolved  by  the 
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Chancellor  on  the  15tli  of  February,  1803.  A  commission  issued^ 
under  which  testimony  was  taken,  and  the  accounts  between  the 
parties  were  stated  by  the  auditor. 

The  testimony  taken  was  that  of  David  Weems,  who  deposed  that 
Charles  Cooke  who  married  the  widow  of  B.  Burgess  before  the  in- 
stitution of  the  suit  by  him  and  wife  against  Contee,  came  to  the 
deponent,  and  asked  him  to  *  assist  him  in  stating  an  account  ^  ^ 
against  Contee,  but  before  they  began  to  state  the  account,  -^^^ 
he  related  some  circumstances  in  this  manner,  that  they  had  Contee's 
receipt  for  £104  odd  shillings,  and  also  Contee's  account,  wherein 
there  was  a  sum  credited  of  about  20  shillings  less  than  the  receipt 
expressed,  two  days  after  the  date  of  the  receipt,  which  two  sums  he 
said  were  but  one  payment  Agreeably  to  the  inibrmation  he  had  re- 
ceived irom  his  wife.  From  that  information  the  deponent  refused  to 
have  any  thing  to  do  with  it,  or  any  hand  in  stating  the  account.  In 
the  course  of  conversation  with  Cooke,  he  objected  to  a  sum  charged 
in  the  account  by  Contee  for  commission ;  that  on  his  account  against 
Contee  the  balance  was  over  £15,  but  he  would  take  40  dollars,  and 
give  a  full  discharge  for  the  same. 

The  ease  being  argued  by  the  counsel  concerned, 

Hanson,  C.  at  June  Term,  1804,  by  his  decree  states  that  <Mt 
appears  to  him  that  the  application  of  the  complainant  in  effect  is^ 
that  the  ChanceUor  act  as  a  tribunal  of  appeal  from  the  verdict  of  a 
joiy.  There  is  stat,ed  no  surprise  on  the  complainant,  whilst  de- 
fendant at  law;  no  discovery  of  testimony  since  the  trial  at  law. 
There  is  no  sufficient  proof  of  fraud.  As  to  that  part  of  the  deposi- 
tion which  has  been  considered  as  evidence  of  fraud,  there  is  the 
answer  of  a  defendant  denying  it ;  and  the  established  principle  of 
equity,  respecting  answers  which  defendants  are  compelled  to  give^ 
IB  well  known."  Decreed,  that  the  bill  of  the  complainant  be  dismissed 
bat  without  costs.  From  this  decree  the  complainant  appealed  to 
this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Tilghman,  Buc- 
hanan, and  Gantt,  JJ. 

T.  BnchamMij  and  MagrudeVy  for  the  appellant,  contended,  1.  That 
the  Court  of  Chancery  might  decree  against  the  answer  upon  the 
testimony  of  one  witness,  where  there  were  circumstances  concurring 
with  the  testimony.  They  cited  1  Harr.  Chan.  Pr.  106;  Stidg.  L.  V. 
504;  Arnoi  vs.  BiacOj  1  Ves.dl;  Le  Neve  vs.  Le  Neve,  3  Atk.  650;  & 
C.  1  Ves.  66.  2.  That  a  Court  of  Chancery  might  relieve  against  a 
verdict  and  judgment,  where  injustice  had  been  done  at  law.  Countess 
of  Gainsborough  vs.  •  OH  ford,  2  P.  Wnis.  426 ;  2  Eq.  Ca.  Ah.  245 ;  Bunb. 
178;  Kentx^.  Brigman,  Pre,  in  Chan.  233;  AmbJerYH.  Wyld,  2  ^^^ 
Wash.  Rep.  36;  ipBaex^.  Woods,  Ibid,  80;  Cochran  vs.  Street,  '®* 
1    Wash.  Rep.  79 ;  3  Morg,  Ess.  90 ;  2  Morg.  Ess.  16. 
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Johnson  (Attorney-General,)  for  the  appellee,  referred  to  Ooter  vs. 
Christie  &  Jay^  ante  67;)  and  Garretsonvs.  Cole,  IH.  dt  J.  370. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  Court.  The  Comt  are 
of  opinion,  that  the  facts  set  forth  by  the  complainant  in  his  bill  of 
complaint,  are  not  sufficient  to  warrant  the  Court  of  Chancery  to  in- 
terpose and  grant  the  relief  prayed  by  complainant. 

Decree  affirmed. 


Grant  vs.  Eidsdale  et  al. 

D.  6.  in  a  letter  of  credit  to  R.  and  B.  in  favor  of  H.  and  G.  need  the  fol- 
lowing expressions:  ^^  I  will  guarantee  their  engagements,  should  you 
think  it  necessary,  for  any  transaction  they  may  have  with  your  house/' 
Held,  that  the  guaranty  was  an  absolute  one,  and  to  continue  until' 
countermanded  by  D.  G.  (a) 

Where  the  judgment  of  the  General  Court,  after  a  general  verdict  in 
assumpsit,  was  reversed,  because  of  a  defective  count  in  the  declara- 
tion. 

I^rocedendo  awarded  where  the  Court  of  Appeals  concurred  with  the  CJoujt 
below  in  the  opinion  expressed  in  the  bill  of  exceptions,  but  reversed 
the  judgment,  because  of  a  defective  count  in  the  declaration. 

Appeal  from  the  Greneral  Court.  This  was  a  special  action  of  as- 
sumpsit upon  a  special  guarantee  for  goods  sold  and  delivered  to 
Hacket  and  Grant,  brought  by  the  appellees,  (the  plaintiffs  in  the 
Court  below,)  against  the  appellant.  The  declaration  contained  the 
following  counts :  1.  That  the  plaintiffs,  on  the  Ist  day  of  February, 
1799,  at  the  special  instance  and  request  of  the  defendant,  had  be- 
fore  that  time  sold  and  delivered  to  John  Hacket  and  Alexander 
Grant  divers  goods,  wares  and  merchandises;  the  defendant,  in  con- 
sideration of  the  same,  afterwards,  &c.  assumed  upon  himself^  and  to 

(a)  In  Hutton  vs.  Padgett,  26  Md.  228,  where  the  defendant  was  sued  on 
the  following  guaranty:  '^  I  hold  myself  responsible  to  A.  &c,  to  the  amount 
of  S2,000  for  any  drafts  they  have  accepted,  or  may  hereafter  accept,  for  L.'^ 
it  was  held  that  to  bind  a  party  upon  a  collateral  promise  to  answer  for  the 
debt  of  another  it  is  necessary,  under  the  Statute  of  Frauds,  that  the  con- 
sideration, as  well  as  the  promise,  should  appear  from  the  writing:  that  it 
is  not  necessary,  however,  that  the  consideration  should  be  stated  in  express 
terms,  but  it  is  sufficient  if  it  may  be  implied  with  certainty  from  the 
instrument  itself*,  and  that  the  plain  meaniug  of  the  contract  in  this  case 
was  that  in  consideration  that  A.  would  accept  for  L.  the  defendant  would 
be  responsible  to  A.  for  the  payment  of  subsequent  acceptances  to  the 
amount  of  $2,000.  This  was  a  legal  consideration.  But  where  the  consid- 
eration for  a  promise  to  guarantee  the  debt  of  another  was  the  forbearance 
of  the  creditor  to  attach  the  goods  of  his  debtor,  and  the  proof  showed  that 
there  was  no  ground  for  the  process  of  attachment,  it  was  held  that  there 
was  an  utter  failure  of  consideration  for  the  promise.  Smith  vs.  Boston,  54 
Md.  138. 
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the  plaintiffs  then  and  there  faithfully  promised,  that  he  would  well 
and  truly  pay  to  them  as  much  money  aa  they  reasonably  deserved  to 
have  for  the  goods,  wares  and  merchandises,  so  sold  and  delivered  to 
J.  H.and  A.  G.  And  the  plaintiffs  aver,. that  they  reasonably  de- 
serve to  have  for  the  goods,  wares  and  merchandises,  so  sold  and  de- 
livered to  H.  and  G.  the  sum  of  £2,000  current  money,  whereof  the 
defendant  afterwards,  &c.  had  notice.  2.  That  the  plaintiffs,  on  the 
&c,  had  (at  the  special  instance  and  request  of  the  defendant  belbre 
that  time,  &;c.,  made  to  the  plaintiffs  by  the  defendant,)  sold  and  de- 
livered to  J.  H.  and  A.  G.  divers  other  goods,  wares  and  merchan- 
dises; the  defendant,  afterwards,  &c.,  *  in  consideration  of  the  ^  ^^ 
same,  assumed  upon  himself,  and  to  the  plaintiffs  then  and  '-^  * 
there  faithfully  promised,  that  he  would  well  and  truly  pay  to  them 
as  much  money  as  they  reasonably  deser^'ed  to  have  for  the  said 
goods,  wares  and  merchandises,  in  case  H.  and  G.  did  not  thereafter 
pay  and  satisfy  theplaintiffs  therefor.  And  the  plaintiffs  aver, that 
they  reasonably  deserved  to  have  for  the  goods,  wares  and  merchan- 
dises, last  mentioned,  the  sum  of  £2,000  current  money,  to  wit,  &c. 
of  which  H.  and  G.  and  the  defendant,  afterwards,  &c.  had  notice. 
And  the  plaintiffs  further  aver,  that  H.  and  G.  although  often  after- 
wards, &c.  thereto  requested  by  the  plaintiffs,  have  not  paid  in  any 
manner,  contented  or  satisfied,  the  said  sum  of  money,  or  any  part 
thereof,  to  the  plaintiffs,  but  have  wholly  refused  to  pay  the  same  to 
them,  and  still  do  refuse,  and  have  become  wholly  unable  to  pay  the 
same,  and  are  bankrupts  and  insolvent,  to  wit,  &c.  Of  all  which  the 
defendant  afterwards,  &c.  had  notice.  3.  That  H.  and  G.  on,  &c.  were 
about  to  purchase  and  buy  of  the  plaintiffs  certain  other  goods,  &;c.  to 
wit,  &e.  the  defendant  undertook,  and  to  the  plaintiffs  did  then  and 
there  faithfully  promise,  that  he  would  well  and  truly  pay  to  the  plain- 
tiffs as  much  current  money  a-s  they  deserve  to  have  for  the  goods,  &c. 
if  the  plaintiff's  should  sell  and  deliver  the  same  to  H.  and  G.  and  they 
should  fail  in  making  payment  therefor.  And  the  plaintiffs  aver,  that 
in  consideration  of  the  promise  and  undertaking  of  the  defendant, 
in  form  aforesaid  made,  they,  did  afterwards,  &C.  sell  and  deliver  to 
H.  and  G.  the  said  goods,  &c.  which  said  goods,  &c.  were  at  the  time 
of  the  said  sale  and  delivery  thereof,  to  wit,  &c.  worth,  and  the  plain- 
tiffs deserved  to  have  therefor,  other  sum  of  £2,000  current  money ; 
of  all  which  premises  H.  and  G.  and  the  defendant,  afterwards,  &c. 
had  notice.  And  that  the  defendant,  in  consideration  of  the  pre- 
mises, afterwards,  &c.  assumed  upon  himself,  and  to  the  plaintiffs  then 
and  there  faithfully  promised  that  he  would  well  and  truly  pay  to  them 
the  said  sum  of  £2,000  current  money,  whenever  he  should  afterwards 
be  thereto  requested.  4.  That  the  plaintiffs,  had  on,  &c.  bargained 
and  agreed  to  and  with  II.  and  G.  for  the  purchase  of  certain  other 
goods,  &c.  by  them,  H.  and  G.  of  the  plaintiff's  to  be  then  and  there 
made,  for  the  price  and  sum  of  other  £2,000  current  money ;  the  de- 
fendant then  and  there,  to  wit,  on,  &c.  assumed  upon  himself,  and  to 
11  2  H.  &  J. 
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^  ^^  the  plaintiffs  then  ♦  and  there  faithfully  promised,  that  if  they 
loo  would  deliver  the  said  goods,  &c.  to  H.  and  6.  he  the  defendant 
would  well  and  truly  pay  to  the  plaintiffs  the  said  sum  of  £2,000 
current  money,  in  case  H«  and  G.  should  be  unable  to  pay  for  the 
dame,  or  refuse  to  pay  therefor.  And  the  plaintiffs  aver,  that  they, 
in  consideration  of  the  premises,  afterwards,  &c.  did  sell  and  deliver 
to  H.  and  G.  the  said  goods,  &c.  for  the  sum  of  £2,000  current  money, 
of  which  the  defendant  then  and  there  had  notice.  And  the  plain- 
tiffs aver,  that  H.  and  G.  although  often  afterwards  thereto  requested 
by  the  plaintiffs,  to  wit,  on,  &c.  have  hitherto  wholly  refused  to  pay 
the  said  sum  of  £2,000  current  money,  and  do  still  refuse,  and  are  be- 
come bankrupt,  insolvent,  and  unable  to  pay  the  sum  of  money  last 
mentioned,  or  any  part  thereof;  by  reason  whereof  the  defendant 
became  liable  to  pay  to  the  plaintiffs  the  sum  of  money  last  men- 
tioned ',  and  being  so  liable  the  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on,  &c.  upon  himself  a^umed,  and  to  the  plaintiffs 
then  and  there  faithfully  promised  to  pay  them  the  sum  of  money 
last  mentioned,  when  afterwards  he  should  be  thereunto  requested. 
Nevertheless,  &c.  The  general  issue  was  pleaded ;  and  at  the  trial 
at  May  Term,  1803,  the  following  facts  were  proved  to  the  jury : 
That  one  of  the  Mr.  Beaumonts  of  the  house  of  EidsdaJe  &  Beaa> 
monts,  the  plaintiffs,  was,  previous  to  the  6th  of  April,  1795,  in  the 
United  States,  and  among  other  places,  in  the  City  of  Baltimore, 
where  the  defendant  then  resided,  and  where  the  house  of  Hackett 
and  Grant  was  established,  soliciting  orders  for  merchandise  from  his 
house;  that  the  defendant  wrote  the  following  letter,  on  the  day  on 
which  it  is  dated,  and  sent  the  same  by  his  son  Alexander  who  went 
to  England  with  a  view  of  establishing  connections  in  the  commercial 
line  there  with  the  different  manufacturers,  and  others. 

"Baltimore,  6  AprU,  1795. 

Messrs.  Eidsdale  and  Beaumont,  Gentlemen — By  the  recommen- 
dation of  Mr.  Beaumont,  I  take  the  liberty  to  address  you  by  my 
son  Alexander,  who  visits  England  with  a  view  of  establishing  con- 
nexions in  the  commercial  line  there  with  the  different  manufacturers, 
and  others.  He  is  concerned  with  Mr.  John  Hacket  of  this  place, 
under  the  firm  of  Hacket  and  Grant.  For  their  plan,  I  refer  to 
themselves;  have,  therefore,  only  to  add,  that  I  will  guarantee  their 
engagements,  should  you  think  it  necessary,  ♦  for  any  transac- 
*^*^  tion  they  may  have  with  your  house.    I  am,  &c. 

Danl.  Grant." 

Alexander  Grant  was  one  of  the  house  of  Hacket  and  Grant ;  and 
he  arrived  in  England  some  time  before  the  30th  of  July  in  the  said 
year,  and  delivered  the  letter  to  the  plaintiffs,  who,  by  the  directions 
.  of  A.  Grant,  after  his  arrival  in  England,  and  while  there,  shipped 
on  the  30th  July  in  said  year,  to  the  house  of  H.  &  G.,  goods  to  the 
amount  of  £1,5G0  0  10  sterling.  Afterwards,  and  some  time  in  the 
fall  of  the  said  year,  A.  Grant  returned  to  Baltimore,  and  in  oonse- 
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quence  of  orders  sent  by  H.  and  G.  and  before  A.  Grant  went  a 
second  time  to  England,  the  plaintiffe  shipped  goods  to  H.  and  G.  to 
the  amount  of  £1,103  7  0  sterling,  to  wit,  on  the  18th  of  February, 
1796;  and  also  that  A.  Grant  went  a  second  time  to  England,  and 
arrived  there  some  time  before  the  23d  of  June  in  the  year  last  men- 
tioned, on  which  day  the  plaintiffs,  by  the  directions  of  H.  and  G. 
and  while  A.  Grant  was  in  England,  shipped  to  H.  and  G.  other 
goods  to  the  amount  of  £689  9  8  sterling;  and  that  the  account 
which  they  produced  contains  a  correct  statement  of  the  mercantile 
transactions  between  the  plaintiffs  and  H.  &  G.  and  that  the  bal- 
ance there  stated,  of  £707  7  2,  was  justly  due  to  the  plaintiffs  from 
H.  and  G.,  who  on  the  30th  of  April,  1798,  acknowledged  the  ac- 
count to  be  correct,  and  signed  the  same.  It  was  further  proved 
that  H.  &  G.  are  insolvent.  No  evidence  was  given  that  the  plain- 
tifi^  returned  any  answer  to  the  defendant's  letter,  or  that  any 
other  correspondence  took  place  between  the  defendant  and  the 
plaintiffs,  at  any  time  before  the  30th  of  April,  1798.  The  plaintiffs 
farther  proved,  that  immediately  after  having  liquidated  the  account 
with  H.  and  G.  they  required  payment  of  them,  which  H.  and  G.  de- 
dined  and  refused,  alleging,  that  they  were  unable  to  pay  the  same ; 
of  which  application  andrefusal  immediate  notice  was  given  to  the 
defendant  by  the  plaintiffs,  and  a  demand  of  the  debt  was  made  by 
them  of  him,  who  requested  time  to  consider  thereon,  and  advise 
with  counsel,  and  afterwards  gave  for  answer,  that  he  would  not 
pay  the  debt.  The  plaintiffs  further  proved,  that  after  various  ap- 
pUcations  to  H.  and  G.  and  to  the  defendant,  they  instituted  a  suit 
on  the  6th  of  March,  1799,  in  the  General  Court  for  the  Western 
Shore,  •  against  H.  and  G.,  and  at  October  Term,  1800,  ob-  - 
tained  judgment  against  them,  and  afterwards  issued  an  ex-  ■^•^^ 
ecution  against  them ;  from  which  execution  they  were  discharged 
by  an  order  of  the  Chancellor,  under  an  insolvent  law  passed  in  1800. 
The  plaintiffs  then  applied  to  the  Court,  that  they  would  direct  the 
jory,  that  upon  the  facts  so  proved  and  given  in  evidence,  the  de- 
fendant was  answerable  as  the  guarantee  of  Hacket  and  Grant,  and 
that  the  plaintiffs  were  entitled  to  their  verdict  for  the  balance  due. 

Chase,  Ch.  J.  The  Court  give  the  direction  prayed  for.  The 
Court  are  of  opinion,  that  the  goods  were  shipped  upon  the  credit 
of  the  letter;  and  that  the  guarantee  was  to  continue  until  counter- 
manded by  the  defendant ;  that  the  goods  were  shipped  upon  the 
united  credit  of  Ilacket  and  Grant,  and  the  defendant. 

The  defendant  excepted  to  the  opinion  of  the  Court,  and  the  ver- 
dict and  judgment  being  for  the  plaintiffs,  the  defendant  appealed  to 
this  Court. 

The  cause  was  argued  at  June  Term,  1806,  before  Tilgh3ia.n, 
Buchanan,  Nicholson,  and  Gantt,  JJ. 
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Martin^  for  the  appellant,  contended.  1.  That  the  letter  wrote 
by  the  appellant  to  the  appellees  was  not  an  absolute  gaarantee. 
2.  That  if  it  was,  it  did  not  extend  beyond  the  first  shipment  after 
the  receipt  of  the  letter.  3.  That  the  allegata  and  probata  did  not 
agree.  He  referred,  as  to  the  first  point,  to  Butcher  vs.  Andrews^  1 
Salk.  23 ;  Marriott  vs.  Lister^  2  Wils.  141 ;  Jones  vs.  Cooper j  1  Cottp, 
237;  Mat8&n  vs.  TF/taraw,  2  T,  B.  80.  On  the  third  point,  he  in- 
sisted that  the  several  counts  in  the  declaration  were  defective; 
that  the  first  count  was  similar  to  that  in  Butcher  vs.  Andrews,  and 
Marriott  vs.  Lister ,  where  the  judgments  were  arrested.  That  in 
the  second  count  stated  a  promise,  in  consideration  of  having  sold 
goods  to  H.  and  6.  and  the  evidence  was,  that  the  promise  was 
made  before  the  goods  were  sold.  That  in  the  third  count,  there 
was  no  averment  that  H.  and  G.  did  not  pay  for  the  goods;  and  to 
the  fourth  count,  that  the  evidence  offered  was  different  from  that 
stated  in  that  count ;  that  it  did  not  pursue  the  letter  of  guarantee, 
which  should  have  been  set  out  according  to  its  date,  and  in  the 
101  ^^^^®  *  thereof;  and  that  the  facts,  as  they  appeared  in  evi- 
^^-^  dence,  should  be  stated,  as  also  ought  the  continuance  of  the 
guarantee.  He  referred  to  Esp.  Dig.  140,  and  2  Went.  Plead.  555. 
That  there  was  no  averment  in  the  declaration  that  Bidsdale  and 
Beaumont,  to  whom  the  letter  was  addressed,  and  the  plaintiffs, 
were  the  same  persons.  Curia  adr.  rult 

The  Couet  at  this  term  concurred  with  the  Oeneral  Court  in  the 
opinion  pronounced  in  the  bill  of  exceptions,  but  reversed  the  judg- 
ment because  of  a  defective  count  in  the  declaration. 

Judgment  reversed j  and  procedefido  awarded. 


De   Sobby,  Ex'r   of  Tebbieb    de    Laistbe  vs.   Tebbieb  de 

Laistbe. 

Parol  evidence  admitted  to  prove  the  manner  in  which  wills  are  made  and 
proved  in  France. 

A  copy  of  a  will  executed  in  Philadelphia  and  transmitted  to  the  Island  of 
Martinique  by  the  testator,  certified  by  a  notary  public  of  that  Island, 
and  returned  under  a  commission  issued  to  take  testimony,  is  sufficiently 
authenticated  by  having  the  certificate  of  the  chief  colonial  officer  as  to 
the  signature  of  the  notary  public;  and  which,  with  the  testimony  of 
the  testamentary  executor,  returned  under  the  commission,  is  suffi* 
ciently  proved,  and  may  be  read  in  evidence  as  the  will  of  the  deceased. 

As  to  the  manner  of  striking  commissioners  and  issuing  conunissions  to  a 
foreign  country  to  take  testimony,  (a) 

(a)  Cf.  Hatton  vs.  McClish,  6Md.  407;  Owings  vs.  [Norwood,  ante,  83,  note 
(a.) 
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Proof  of  the  French  laws  in  testamentary  affairs,  returned  under  commis- 
sions issued  to  take  testimony,  and  admitted  in  evidence. 

How  far  the  proceedings  in  a  Ck>urt  in  a  foreign  country  is  legally  authen- 
ticated, and  how  far  the  exemplification  thereof  produced  contain  the 
whole  proceedings,  &c. 

The  mere  showing  the  seal  of  a  Court  of  our  own  State  in  another  Court  of 
the  State,  is  a  sufficient  authentication  of  the  judgment  of  the  Court  it 
purports  to  certify. 

The  seal  of  the  Court  of  a  foreign  counti*y  does  not  prove  itself;  hut  it  must 
he  proved  hy  testimony. 

Pturol  evidence  admitted  to  prove  the  seal  of  the  Court  of  a  foreign  country. 

Where  a  question  comes  incidently  or  collaterally  before  the  Court,  whether 
or  not  the  same  strictness  in  the  admission  of  evidence,  is  to  be  obser\'ed 
as  if  the  question  was  directly  in  issue? 

The  laws  of  a  foreign  country  are  to  be  proved  by  evidence,  and  the  Court 
are  to  decide  what  is  proper  evidence  of  such  laws,  and  to  construe 
them,  and  judge  of  their  applicability  to  the  question  before  the  Court. 
(a) 


(a)  Approved  in  CecU  Bank  vs.  Barry,  20  Md.  187,  where  it  was  held  that, 
although  the  factum  of  a  foreign  law  is  for  the  jury  to  find  upon  the  evi- 
dence, yet  it  is  the  duty  of  the  Court  to  construe  it,  especially  if  it  be  in 
writing,  and  to  direct  the  jury  as  to  its  force  and  effect.  In  Oardner  vs. 
Leu*t9,  7  Gill,  877,  it  was  held  that  reports  of  adjudged  cases  are  not  evi- 
dence of  the  law  of  the  State  or  country  in  which  they  are  pronounced.  The 
written  law  of  foreign  countries  should  be  proved  by  the  law  itself,  as 
written,  and  the  common,  customary  or  unwritten  law,  by  witnesses  ac- 
quainted with  the  law.  By  Rev.  Code,  Art.  70,  sec.  46,  the  public  or  private 
statutes  of  the  U.  S.  or  of  any  State  or  Territory  of  the  U.  S.  may  be  read 
in  evidence  from  any  printed  volume  purporting  to  contain  the  statutes  of 
the  said  U.  S.  State  or  Territory,  and  the  said  printed  volume  shall  in  all 
cases  be  received  as  evidence  of  said  statutes  without  liny  further  authen- 
tication or  proof  thereof.  A  foreign  law  is  a  fact  to  be  proved  as  other 
facts:  if  unwritten  by  the  testimony  of  experts:  if  statutory  by  the  law 
itself  or  an  exemplified  copy.  R.  R.  Co.  vs.  Olenn^  28  Md.  828;  Zimmerman 
vs.  Reiser^  32  Md.  278.  A  lawyer  84  years  of  age  and  residing  in  New  York 
is  competent  to  testify  whether  a  receiver  in  making  a  sale  under  the  statute 
law  of  New  York  complied  with  its  requirement  as  notice.  Consolidated^ 
Ac.  vs.  Canhon,  41  Md.  60.  The  testimony  of  two  witnesses,  (lawyers,)  that 
they  are  of  opinion  a  certain  deed  is,  according  to  the  laws  of  Kentucky, 
where  it  was  executed,  legal  and  sufficient  to  convey  the  property  to  the 
grantee,  and  that  they  know,  of  no  statute  of  that  State  affecting  this  opin- 
ion, is  sufficient  proof  of  the  foreign  law,  and  this  being  the  only  testimony 
on  this  point,  and  the  question  being  whether  the  deed  should  be  admitted 
in  evidence,  the  proof  is  for  the  Court.  Wilson  vs.  Carson,  12  Md.  54.  The 
rule  that  foreign  laws  are  facts  to  be  found  by  the  jury  is  not  applicable  to 
a  case  in  which  the  foreign  laws  are  introduced  for  the  purpose  of  enabling 
the  Court  to  determine  whether  a  written  instrument  is  evidence.  In  such 
case  the  evidence  always  goes  in  the  first  instance  to  the  Court,  which,  if 
the  evidence  be  clear  and  uncontradicted  may,  and  ought,  to  decide,  what 
the  foreign  law  is,  and  act  accordingly.  Trasher  vs.  Everhart^  8  G.  &  J.  284. 
If  what  the  foreign  law  is  be  a  matter  of  doubt,  the  Court  may  decline 
deciding  it  and  may  inform  the  jury  that  if  they  believe  the  foreign  law 
attempted  to  be  proved  exists  as  alleged,  then  they  ought  to  receive  the 
instrument  in  evidence:  if  not  they  should  reject  it.    Ibid.    The  recognition 
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The  letters  of  a  witness  permitted  to  be  read  in  evidence  to  impeach  his 
credit  as  to  what  he  had  sworn  upon  his  examination  taken  under  a 
commission,  contradictory  to  the  contents  of  the  letters,  but  not  to 
prove  any  other  fact,  (a) 

If  a  contract  is  in  writing  it  will  itself  show  where  it  is  to  be  executed;  but  if 
it  does  not  appear  on  the  face  of  it,  the  presumption  is  that  it  is  to  be 
executed  in  the  country  where  it  was  made.  If  it  does  appear  that 
it  has  a  view  to  be  executed  in  a  particular  country,  it  must  be  carried 
into  effect  pursuant  to  the  laws  of  that  country. 

If  a  contract  is  by  parol,  the  party  is  at  liberty  to  go  into  evidence  to  prove 
the  intention  of  the  parties  as  to  where  it  was  to  be  executed. 

A  contract  made  in  a  foreign  country  must  be  governed  by  the  laws  of  that 
country,  and  no  acknowledgment  of  the  debt  in  another  country  can 
change  the  original  nature  of  the  debt. 

If  the  plaintiff  in  an  action  of  assumpsit  files  an  account  in  Court  contain- 
ing the  items  of'  his  claim  against  the  defendant,  he  is  precluded  from 
going  into  evidence  to  establish  his  claim  in  a  manner  different  from 
that  he  had  elected  by  his  account  to  consider  the  defendant  his  debtor. 
(b) 

Any  creditor  may  sue  an  executor  pro /orma,  provided  he  shows  himself  to 
be  a  creditor  under  the  laws  of  the  country  where  the  contract  was 
made;  and  as  long  as  assets  remain  in  the  hands  of  such  executor,  he  is 
answerable  to  the  creditors;  and  if  there  is  any  surplus,  it  is  to  go  into 
the  mass  of  the  succession,  to  be  distributed  according  to  the  laws  of 
the  country  where  the  testator  was  domiciled. 

Personal  property  adheres  to  the  person;  and  wherever  the  testator  is  domi- 
ciled at  the  time  of  his  death,  the  property  is  to  be  distributed  according 
to  the  laws  of  that  country,  (c) 

Whatever  fund  in  this  State  is  answerable  for  debts,  is  answerable  to  all 
creditors  alike  according  to  the  laws  of  the  Statie. 

If  the  laws  of  this  State  give  a  preference  to  its  citizens  in  the  payment  of 
the  debts  of  a  deceased,  the  defendant,  if  sued  by  a  foreign  creditor, 
must  plead  such  preference. 


of  the  laws  of  another  State  in  the  administration  of  justice  in  this  is  not 
a  right  stricti  Juris ^  but  depends  entirely  on  comity  and  in  extending  it. 
Courts  are  always  careful  to  see  that  the  statutes  or  policy  of  their  own 
States  are  not  infringed,  to  the  injury  of  their  own  citizens.  Wilson  vs. 
Carson^  supra. 

(a)  When  it  is  proposed  to  contradict  a  witness  by  evidence  of  previous 
conversations  at  variance  with  his  testimony,  a  proper  foundation  must  be 
laid  by  interrogating  the  witness  as  to  his  specific  statements  in  those  con- 
versations.    Waters  vs.  Waters,  85  Md.  632;  3  Poe'^s  Pldg.  sec.  280. 

(b)  But  see  Carter  vs.  Tuck,  3  Gill,  250. 

(c)  Affirmed  in  Noonan  vs.  Kemp,  34  Md.  78.  The  right  and  succession  to 
personalty  must  depend  on  the  law  of  the  domicil:  but  the  law  of  the 
place  where  the  property  is  found  must  be  appealed  to,  to  determine  whether 
it  is  moveable  or  immoveable.  Newcomer  vs.  Orem,  2  Md.  297.  Cf.  Curriers 
Case^  2  Bland,  498,  499.  MdbUia  sequuntur  personam:  the  personal  estate 
accompanies  the  owner  wherever  he  may  become  domiciled,  so  that  he  has 
the  right  to  dispose  of  it  according  to  the  law  of  his  domicil.  Touc  Court  vs. 
Patterson.  50  Md.  371.  This  case  was  affirmed  in  Bonaparte  vs.  Tax  Court, 
104  U.  S.  592. 
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An  executor  pro  forma  is  accountable  to  the  testamentary  executor  only 
for  the  surplus  remaining  after  payment  of  debts. 

If  an  heir  pure  and  simple,  heir  with  benefit  of  inventory,  or  beneficiary 
heir,  has  not  intermeddled  with  the  estate  or  succession  of  a  person 
dying  in  France,  so  as  to  prevent  his  recovery  as  such  under  the  laws  of 
fSrance,  he  can  recover  in  the  CJourts  of  this  State  on  a  contract  made  in 
France. 

Whether  or  not  his  having  intermeddled  would  defeat  his  right  of  recovery? 

It  is  a  general  principle,  which  admits  of  few  exceptions,  that  in  construing 
contracts  made  in  a  foreign  country,  the  Courts  are  governed  by  the  lex 
/oci  as  to  what  respects  the  essence  of  the  contract;  tliat  is,  the  rights 
acquired  and  the  obligations  created  by  it;  and  the  remedy  or  mode  of 
enforcing  it  is  to  be  conformable  to  the  laws  of  the  country  where  the 
action  is  instituted,  (a)  y^ 

Where  by  the  terms  of  a  contract  it  is  to  be  executed  in  another  countr3% 
there  the  parties  to  it  by  common  consent  adopt  the  laws  of  that  country 
as  the  rule  of  decipion. 

Where  a  contract  is  contra  banos  mores ^  as  for  the  price  of  prostitution,  such 
a  contract,  though  legal  in  some  countries  would  not  be  enforced  in 
this  State. 

Unless  the  jury  are  satisfied  according  to  the  laws  of  France,  that  a  co-heir 
with  benefit  of  inventory,  who  is  also  a  creditor,  cannot  recover  in  the 
quality  of  creditor,  without  renouncing,  then  such  co-heir  is  entitled  to 
recover  as  a  creditor  whatever  the  jury  may  find  due  on  a  contract 
made  in  France,  according  to  the  laws  of  France. 

If  a  contract  is  made  in  this  State  between  foreigners,  and  the  debtor  dies 
in  a  foreign  country,  the  creditor  may  recover  in  the  Courts  of  this 
State,  according  to  the  laws  of  this  State. 

^o  part  of  the  personal  estate  of  a  testator  dying  in  France,  is  subject  to 
distribution  among  his  co-heirs,  but  the  surplus  or  residuum  remaining 
after  the  payment  of  all  his  debts  and  legacies;  and  a  debt  due  to  one  of 
the  co-heirs  is  as  much  entitled  to  payment  as  a  debt  due  to  a  stranger, 
unless  there  is  proof  that  there  is  a  law  of  France  which  extinguishes 


(a)  Affirmed  in  iJ.  R.  Co,  vs.  Glenn  ^  28  Md.  821.  The  rule  of  comity  adopts 
the  law  of  the  country  where  the  contract  is  made  in  placing  a  construction 
upon  it.  Efficacy  is  given  to  its  obligations  according  to  the  foreign  law, 
unless  contra  honos  mores  or  against  some  positive  law  of  the  State  where 
the  contract  is  sought  to  be  enforced.  This  is  necessarily  the  rule,  for  other- 
wise no  reasonable  interpretation  could  be  given  to  such  a  contract.  Ibid, 
No  right  can  be  derived  under  any  contract  made  in  express  opposition  to 
the  law  of  the  place  where  such  contract  is  made.  Hall  vs.  Mullin^  5  H.  & 
J.  193.  Cf .  Harper  vs.  Hampton,  1  H.  &  J.  374.  While  the  lex  loci  con- 
tractus,, controls  the  nature,  construction  and  validity  of  the  contract, 
(except  where  it  would  be  against  public  policy  or  of  immoral  tendency  to 
enforce  that  construction  here,]  that  law  is  never  looked  to,  to  determine 
the  remedy  which  should  be  used  to  enforce  the  contract.  This  is  deter- 
mined by  the  lex  fori,  Trasher  vs.  Everhart^  8  G.  &  J.  234;  Dahin  vs.  Pomeroy^ 
9  Gill,  6;  Pritchard  vs.  Norton^  106  U.  S.  133.  But  where  the  contract  is 
made  in  reference  to  the  lea;  loci^  that  is  where  that  law  regulates  the  con- 
tract, defining  the  rights  of  the  parties  thereunder,  and  prescribing  the 
remedies,  it  necessarily  enters  into  its  essence,  forming  a  constituent  ele- 
ment thereof  and  the  contract  and  the  rights  of  the  x>£Lrties  thereunder 
must  be  enforced  accordingly.     Eastwood  vs.  Kennedy^  44  Md.  572. 
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the  right  or  claim  of  the  co-heir  creditor  with  benefit  of  inventory,  if 
he  does  not  renounce  as  co-heir. 

The  laws  of  France  are  matters  of  fact  to  be  found  by  the  jury  upon  evi- 
dence to  be  produced  to  them,  and  unless  they  find  some  law  of  France 
which  extinguishes  the  claim  or  right  of  recovery  of  the  plaintiff  (being 
co-heir  and  creditor)  he  has  a  right  to  recover;  and  the  Court  directed 
the  jury  that  it  did  not  appear  to  the  Court  that  there  was  any  law  of 
France,  which  was  a  legal  impediment  to  the  plaintiff's  recovery,  (a) 

A  contract  made  in  one  country  with  a  view  to  the  execution  or  performance 
of  it  in  another  country,  is  governed  in  all  things  both  as  to  its  essence 
and  the  mode  of  enforcing  it,  by  the  laws  of  the  latter. country. 

Ebbob  to  the  General  Court.  The  defendant  in  error,  Lewis  Au- 
gastine  Terrier  de  Laistre,  brought  an  action  of  assumpsit  against 
Benjamin  de  Sobry,  executor  of  Michael  Terrier  de  Laistre,  (now 
plaintiff  in  error).  The  declaration  contained  four  counts :  The  first 
for  £4,518  17  7  current  money,  for  sundry  matters,  properly  charge- 
able in  an  account.  The  second  for  money  had  and  received.  The 
third  for  money  laid  out,  expended  and  paid;  and  the  fourth  for 
money  lent  and  delivered.  The  defendant  pleaded  non-assumpsit 
Qjid  plene  admini^ravit}  to  which  the  general  issues  were  joined. 
^  ^q  *  1.  In  the  course  of  the  trial  at  October  Term,  1804,  the 
defendant  in  the  Court  below,  offered  to  read  in  evidence  the 
testimony  returned,  with  a  commission,  which  he  obtained  at  May 
Term,  1800,  and  which  issued  on  the  22d  of  July  following,  to  the 
Island  of  Martinique.  This  testimony  was  copies  of  the  will,  and 
several  codicils,  made  by  the  defendant's  testator,  and  certain  inter- 
rogatories and  answers  thereto  by  the  testamentary  executor,  which 
being  extracted  and  translated,  are  as  follows,  viz:  "Mr.  Lewis 
Augustin  Terrier  de  Laistre,  having  produced,  as  a  witness,  Mr. 
Dominick  Pechier,  merchant,  dwelling  in  the  parish  of  the  Fort  of 
the  City  of  St.  Pierre,  testamentary  executor  of  the  said  Mr.  Michael 
Augustin  Terrier  de  Laistre,  as  appointed  by  his  will,  deposited  in 
the  hands  of  Messrs.  De  Le  Blanc  and  Giceron,  royal  notaries  public 
of  this  island,  the  14th  of  April,  1797,  we  have  administered  oath  to 
the  said  testamentary  executor,  and  have  interrogated  him  in  the 
following  manner:  Inter. —  Do  you  know  whether  the  said  Mr. 
Michael  Augustin  Terrier  de  Laistre  has  put  into  writing  his  testa- 
ment and  last  will  f  Ans. — Yes.  He  made  an  olograph  will,  of  a 
copy  of  which  I  was  the  depositary  in  my  quality  of  testamentary 
executor.  To  which  said  olograph  will  is  annexed  a  codicil,  likewise 
olograph.  Inter. — Can  you  say  where  and  when  the  said  will  was 
made  ?  Ans. — The  said  will  bears  date,  Philadelphia,  1st  April,  1795, 
and  the  codicil  thereto  annexed,  bears  date  Philadelphia,  the  29th  of 
June,  1796."  "  And  an  attested  copy  of  the  said  will,  and  codicil 
thereto  annexed  of  the  said  Michael  Augustin  Terrier  de  Laistre, 
and  which  we  have  hereunto  annexed,  having  been  produced  and 

(a)  See  note  (a)  ante^  p.  165. 
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lead  to  the  deponent,  we  interrogated  him  aa  follows :  Inter. — Does 
the  paper,  which  has  just  been  showed  to  yon,  express  the  last  will 
and  testament  of  the  said  Michael  Augustin  Terrier  de  Laistre,  to 
the  best  of  your  knowledge  and  belief  ?  Declare  all  that  you  know, 
have  heard,  or  believe.  Ans. — I  know  the  said  paper  to  be  the  last 
will  and  testament  of  the  said  Michael  Augustin  Terrier  de  Laistre. 
Int^. — ^Do  you  know  whether  the  said  Michael  Augustin  Terrier  de 
Laistre,  made  in  his  life-time  any  other  codicils  in  writing  ?  A'fis. — I 
declare  that  he  made  three  others,  of  which  I  was  likewise  the  deposi- 
tary in  my  quality  of  testamentary  executor ;  the  first  bearing  date 
St.  Pierre,  Martinique,  the  14th  of  April,  1797,  received  by  Messrs* 
D.  Le  Blanc  and  •  Ciceron,  royal  notaries  of  this  island ;  and  -m  qm 
a  supplement  of  the  same  day  and  year,  signed  by  Messrs. 
Bonifaye  and  Ciceron ;  the  second,  St.  Pierre,  Martinique,  the  25th 
of  April  of  the  same  year,  received  by  Messrs.  Ciceron  and  Wanter^ 
royal  notaries  of  this  island;  and  the  third,  St.  Pierre,  Martinique^ 
the  lOth  July,  1797,  nine  days  before  his  death,  received  by  Messrs. 
Ciceron  and  Therry,  royal  notaries  of  this  island. 

"And  a  legally  attested  copy  of  these  three  codicils  hereto  anuexed^ 
being  produced  and  read  to  the  said  deponent,  we  interrogated  him 
as  follows :  Inter, — Are  the  papers  now  shown  to  you  the  last  codi- 
cils, and  do  they  express  the  last  intentions  of  the  said  Michael 
Augustin  Terrier  de  Laistre  ?  Ans. — I  declare  that  the  said  papers 
are  truly  the  last  codicils  and  last  intentions  of  the  said  deceased.'^ 
Annexed  to  copies  of  the  said  will  and  codicils,  as  returned  with  the 
commission,  are  the  following  certificates,  to  wit : 

"  Collated,        Ciceron. 

"  We,  John  Augustin  Begnaudier,  commissioner  of  the  King,  and 
procurenr,  (attorney,)  holding  for  this  purpose  the  place  in  the  absence 
of  Mr.  John  Aman  Astory,  commissioner  of  the  King,  titular  seni- 
chal  of  St.  Pierre,  Martinique,  certify  to  all  whom  it  may  concern,, 
that  the  above  signature  is  that  of  Mr.  Ciceron,  notary,  dwelling  in 
this  island,  and  that  faith  ought  to  be  given  to  it  as  well  in  Courts 
of  justice  as  thereout,  and  to  all  that  he  signs  in  that  quality.  In 
testimony  whereof  we  have  signed  these  presents,  and  thereto  fixed 
the  seal  of  this  colony,  where  stamped  paper  is  not  in  use.  Given  in 
our  hotel  at  St.  Pierre,  Martinique,  the  20th  July,  1801. 

Ebgnaudiek. 

[l.  s.]    Sealed  at  St.  Pierre,  Martinique,  the  20th  July,  1801. 

Jacquibr." 

The  plaintiff  objected  to  these  copies  being  read  in  evidence,  be- 
cause they  were  not  legally  proved  and  certified. 

Martin,  (Attorney-General,)  and  Purviance,  for  the  defendant,, 
stated,  that  by  the  laws  of  France  there  were  two  modes  of  making 
wills--one  was  a  will  entirely  in  the  hand-writing  of  the  testator, 
which  was  called  an  olograph  will ;  the  other  one  written  by  a  notary 
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public,  agreeably  to  the  directions  of  the  testator ;  and  that  when 
written  and  read  to  the  testator,  and  by  him  signed,  and  also  signed 
-  _  by  the  notary,  it  was  a  good  will,  and  was  called  •  a  solemn 
lif  o  ^ui  rpjj^  ^jjj  offered  in  evidence  was  an  olograph  will,  exe- 
<5uted  in  Philadelphia  by  the  testator,  and  by  him  transmitted  to  cer- 
tain notaries  pablic  in  Martinique,  where  it  remained.  The  com- 
mission, which  issued  in  this  case,  was  to  ascertain  if  there  was  a  will, 
and  to  hare  a  copy  exhibited  and  proved  by  the  executor  named  in 
the  will.  It  was  legally  authenticated,  according  to  the  Act  of  1785, 
ch.  46.  The  original  will  could  not  be  produced,  having  been  lodged 
in  the  office  of  a  notary  by  the  testator  himself,  but  the  copy  was 
authenticated  by  the  notary  in  the  manner  directed  by  the  laws  of 
France. 

Harper  and  Boydj  for  the  plaintiff,  contended,  that  it  was  a  fixed 
principle  in  the  law  of  evidence,  that  a  will  must  be  proved  in  one  of 
three  ways — 1.  The  original  must  be  produced,  and  the  execution 
proved.  2.  An  authenticated  copy  from  an  office  of  record,  properly 
certified.  3.  If  an  authenticated  copy  is  not  produced,  then  proof 
that  It  is  a  true  copy  from  the  original,  if  the  original  is  in  the  posses- 
sion of  a  person  or  officer  not  authorized  to  record  it.  They  cited 
Feake^s  Evid.  48,  {motes j)  73,  [notes.)  Anon.  9  Mod.  ^]  Henry  vs.  Adey, 
S  Edstj  221 ;  Moises  vs.  Thornton,  8  T.  B.  303 ;  and  Stevenson  vs.  Myers, 
1  H.  cfc  J.  102. 

Chase,  Gh.  J.  The  Court  are  of  opinion,  that  the  certificate  of 
the  colonial  officer  of  the  signature  of  the  notar^'^  public,  is  sufficient 
to  authenticate  the  copy  of  the  will,  and  that  the  same  is  sufficiently 
proved,  and  may  be  read  in  evidence  to  the  jury. 

2.  The  defendant  also  offered  to  read  in  evidence  the  commissions 
which  issued  in  June,  1803,  to  Paris,  Martinique  and  Bordeaux,  and 
the  returns  of  those  commissions  made  at  May  Term,  1804;  bat 
which  were  objected  to  by  the  plaintiff,  because  the  commissions  had 
not  been  regularly  issued.  The  facts  were,  that  on  the  docket  of  the 
Court  at  May  Term,  1803,  the  entry  is  "  commissions  are  ordered  by 
consent,  on  the  part  of  the  defendant,  to  Paris,  Martinique  and 
Bourdeaux,  ou  striking  commissioners ;  if  the  commissions  are  not 
returned  at  the  next  term,  it  will  then  be  no  cause  of  continuance.'^ 
"  The  defendant's  commissioners  •  struck  the  18th  June,  1803, 
lifo  (Saturday.)  See  their  names  mentioned  in  a  paper  filed." 
On  that  paper  in  the  hand- writing  of  the  attorney-general,  (one  of  the 
attorneys  for  the  defendant,)  after  naming  four  persons  as  commis- 
sioners to  each  place,  is  a«  follows ;  "An  orde^•  for  commissions  to  our 
commissioners,  unless  plaintiff'  strikes  commissioners  on  Monday,*' 
{the  20th  June.)  There  was  no  order  made  in  the  docket  or  in  the 
minutes  of  the  Court.  The  Court  met  on  Monday,  the  20th  of  June, 
for  the  purpose  of  making  some  few  entries.  The  jury  had  been 
discharged  on  Saturday,  the  18th  of  June.    The  plaintiff,  and  bis 
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counsel,  and  the  counsel  of  the  defendant,  left  the  Court  for  Balti- 
more on  Saturday.  The  defendant  remained,  and  on  Monday  the 
20th  June,  he  obtained  his  commissions  from  the  clerk.  Neither  the 
plaintiff,  nor  his  counsel,  had  any  notice  of  the  names  of  the  com- 
missioners struck  by  the  defendant,  nor  of  the  order  intended  to  be 
obtained  for  the  striking  commissoners  on  the  part  of  the  plaintiff. 
Defendant,  after  obtaining  the  commissions,  went  to  Baltimore, 
where  interrogatories,  were  prepared  to  be  forwarded  with  the  com- 
missions. The  interrogatories  and  commissions  were  taken  to  the 
plaintiff's  counsel,  and  a  proposition  made  to  him  to  strike  commis- 
sioners, if  he  did  not  approve  of  those  persons  to  whom  the  commis- 
sions had  issued,  so  that  new  commissions  might  be  obtained.  The 
plaintiff's  counsel  alleged  that  his  client  had  left  Baltimore  for  Eliza- 
beth-Town in  the  State  of  New  Jersey ;  that  he  did  not  himsell'  know 
of  proper  characters,  nor  would  he  consent  to  any  thing,  but  would 
tdke  all  legal  advantages.  It  was  then  proposed,  (as  stated  on  the 
part  of  the  defendant,)  that  the  counsel  should  write  to  the  plaintiff, 
and  the  defendant  would  wait,  and  retain  the  commissions  until  he 
should  hear  from  the  plaintiff;  but  this  was  declined  by  the  plaintiff's 
counsel,  and  the  commissions  were  forwarded.  But  on  the  part  of  the 
plaintiff,  it  was  stated,  that  the  defendant  proposed  to  wait  one  post, 
which  the  plaintiffs  counsel  observed  would  not  answer,  as  he  could 
not  hear  from  the  plaintiff  in  that  time. 

Chase,  Ch.  J.  The  Court  consider  the  order  as  not  done  in  the 
usual  form  for  striking  commissioners ;  but  it  appears  to  have  been 
done  in  the  hurry  of  business  at  the  •  rising  of  the  Court.  -  ^^ 
Time  ought  always  to  be  given  for  striking  commissioners ;  ^^' 
and  an  order  of  Court  for  that  purpose  should  have  been  made.  In 
thlB  case  the  order  is  general,  that  the  commissious  were  to  issue  on 
commissioners  being  struck.  It  should  therefore  be  executed  in  a 
reasonable  time.  '  The  commissions  issued  precipitately,  without  suf- 
ficient time  to  the  plaintiff  to  strike  commissioners ;  and  if  the  case 
depended  solely  upon  the  docket  entries,  it  would  be  considered  as 
irregular.  But  upon  the  disclosure  of  facts  stated  in  the  affidavits, 
it  appears  that  the  plaintiff's  counsel  had  an  opportunity  given  him 
of  striking  commissioners.  If  the  Court  had  made  an  order,  they 
would  not  have  allowed  more  than  five  days  for  striking  commis- 
sioners. The  defendant,  it  appears,  offered  time — "  one  post."  Here, 
too,  is  a  material  fact  in  which  the  affidavits  do  not  agree.  The 
defendant's  attorney's  affidavit  states,  that  no  specific  time  was  pro- 
posed, but  generally  that  the  defendant  would  wait  an  answer  from 
the  plaintiff;  but  the  plaintiff 's  attorney's  affidavit  states  that  the 
time  was  limited  to  "one  post."  The  Court,  however,  suppose  this 
time  was  sufficient  to  obtain  the  names  of  commissioners,  situated  as 
the  parties  were.  The  irregularity  of  issuing  the  commissions  was 
cured  by  these  circumstances.  Every  thing  which  tends  to  bring  the 
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justice  of  the  case  before  the  Court  ought  to  be  doue.  These  com- 
missions were  returned  to  the  last  term,  when  this  objection  might 
have  been  made ;  and  if  the  commissioners  had  been  considered  by 
the  Court  as  having  issued  irregularly,  they  might  have  been  sup- 
pressed, and  the  defendant  would  have  had  time  to  issue  new  com- 
missions, upon  the  same  terms  as  the  former,  ^  that  if  they  were  not 
returned  at  this  term  it  would  be  no  cause  for  a  continuance/'  But 
if  they  had  been  considered  as  illegally  issued,  and  if  the  plaintiff 
thought  that  the  commissions  had  been  improperly  executed,  he  had 
then  an  opportunity  of  counteracting  them,  by  obtaining  at  that 
time  new  commissions  upon  the  same  terms  the  defendant  had 
obtained  his ;  for  it  is  an  established  rule  of  this  Couil;,  that  upon 
the  return  of  a  commission,  the  opposite  party  has  a  right  to  a  con- 
tinuance of  the  cause  until  the  next  term.  For  these  reasons  the 
Court  are  of  opinion,  that  the  commissions,  and  the  testimony  taken 
thereunder,  ought  to  be  read  to  the  jury. 

-  ^  •  3.  The  first  bill  of  exceptions. — ^The  plaintiff  gave  in  evi- 
^  ^^  dence,  that  he  is  the  eldest  son  of  Michael,  the  defendant's 
testator.  He  also  read  to  the  jury  two  original  letters  from  his  father 
to  him,  dated  at  Bourdeaux,  in  France,  and  addressed  to  him  at 
Paris,  in  France,  one  dated  the  21st  of  May,  1793,  wherein  the  tes- 
tator acknowledged  that  he  had  received  a  sum  of  money  for  the 
plaintiff,  and  as  he  could  not  mvest  it,  he  proposed  to  take  the  sum 
of  12,000  livres  himself,  at  5  p.  c.  interest ;  and  the  other  letter,  dated 
the  1st  of  August,  1793,  acknowledged  that  he  had  offered  for  the 
plaintiff  28,000  livres  from  Mrs.  Aubin.  He  also  received  in  evi- 
dence, that  sometime  in  the  year  1794,  the  testator  and  the  plaintiff, 
came  to  Philadelphia,  where  or  near  to  which  the  testator  resided 
till  the  6th  of  April,  1796;  and  that  the  plaintiff,  from  the  time  of 
his  arrival  at  Philadelphia,  until  the  present  time,  hath  always 
resided  within  the  U.  S.  He  also  read  in  evidence  a  memorandum 
in  the  hand-writing  of  the  testator,  made  in  a  memorandum  book 
kept  by  him,  which  memorandum  bears  date  on  the  30th  of  Sep- 
tember, 1795,  and  is  as  follows,  viz.  "  The  four  servants  given  to  my 
eldest  son  by  his  marriage  contract,  to  wit : 

Bruno,  a  mulatto,  hair-dresser,  estimated  at 4,500 

Antoine,  my  domestic  hair-dresser, 3,000 

Liv.  7,500 
Both  of  whom  are  dead. 

Noal,  a  cook — sold 2,850 

Maydelon,  a  washer- woman 2,000 

4,850 


12,360 
y.  B.    He  returned  to  me  the  above  mentioned  four  servants  on 
his  departure  from  Martinique ;  for  which  said  servants,  as  well  as 
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for  the  sum  of  40,000  livres,  which  he  caused  to  be  delivered  to  me 
at  Bordeaux,  before  his  departure  for  North  America,  my  estate  is 
responsible  to  him."  He  also  read  in  evidence  a  letter  from  the 
testator  to  him,  bearing  date  at  Philadelphia,  on  the  22d  of  May, 
1795,  and  addressed  to  him  at  Trenton,  viz.  "  I  have  not  yet  been 
able  to  employ  myself  in  making  use  of  the  bill  of  exchange  of  170 
dollars,  (3,440  livres,)  on  Havre,  but  •  I  will  attend  to  it  as  soon 
as  my  heaJth  permits  me  to  go  out."  Also  another  letter  from  *«'«^ 
the  testator  to  him,  bearing  date  at  Philadelphia,  on  the  15th  of 
October,  1795,  and  addressed  to  him  at  Trenton,  of  which  the  follow- 
ing is  an  extract: — '-I  remitted  to  St.  Claire  Olaudel  your  bill  of 
exchange,  drawn  by  Moisy,  for  170  dollars,  (3,440  livres,)  that  he 
might  receive  payment  and  pass  it  to  the  credit  of  my  account."  He 
also  gave  in  evidence,  that  all  the  afoi*ementioned  letters,  and  the  mem- 
orandum, are  in  the  hand-writing  of  the  testator,  and  that  the  letters 
were  by  him  transmitted  to  the  plaintiff,  and  duly  received,  accord- 
ing to  their  respective  dates  and  addresses ;  and  they  were  offered 
and  given  in  evidence,  to  prove  the  debt  due  to  the  plaintiff,  for 
which  this  action  is  brought,  as  stated  in  the  account  by  him  filed. 
He  also  gave  evidence  that  the  several  sums  of  livres  mentioned  in 
the  said  letters  and  memorandum  book,  were  of  the  value  of,  and 
amounted  in  the  whole  to  the  sum  of  19,628  63  current  money  of  the 
United  States ;  and  that  the  usual  and  legal  interest  of  money  in 
France,  and  her  colonies,  was  at  the  times  aforesaid  five  per  centum. 
He  also  gave  in  evidence,  that  the  testator  departed  this  life  on  or 
about  the  20th  of  July,  1797,  and  that  the  defendant,  as  his  executor, 
did,  in  the  month  of  October  in  the  same  year,  receive  into  his  hands 
money  belonging  to  the  estate  of  the  dec/Cased  to  the  amount  of 
f  13,092  68  current  money  of  the  U.  S.  out  of  which  he  claimed  an 
allowance  for  disbursements  and  commissions,  to  the  amount  of 
11,200  07  like  money,  leaving  in  his  hands,  subject  to  the  legal  claims 
against  the  estate  of  the  deceased,  the  sum  of  $11,892  61  current 
money.  The  defendant  then  gave  in  evidence,  that  the  testator,  in 
his  life-time,  duly  executed  certain  wills  and  codicils,  which  were 
made  and  executed  respectively,  at  the  respective  times  and  places 
therein  respectively  stated,  viz.  "  I,  Michael  Augustine  Terrier  de 
Laistre,  aged  61  years,  generally  resident  in  St.  Pierre,  in  the  Island 
of  Martinique,  but  now  at  Philadelphia,  in  Pennsylvania,  one  of  the 
thirteen  United  States  of  America,  being  desirous  of  making  known 
to  my  children  my  final  intention,  have  made  and  written,  with  my 
own  hand,  this  my  last  will  and  testament,  to  which  I  particularly 
enjoin  my  eldest  son  to  manifest  his  respect  by  an  exact  performance 
of  its  contents ;  hereby  revoking  all  former  wills  and  codicils  by  me 
at  any  time  •  heretofore  made,  and  declaring  this  to  be  alone  t^g\g\ 
good  and  valid."  The  bequests  material  to  the  question  in  '*'"* 
controversy,  are  the  following :  7th.  "  I  give  and  bequeath  unto  my 
natural  son  Chery,  now  about  twelve  years  of  age,  and  raised  from 
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his  childhood  at  St.  Pierre,  in  Martinique,  by  Madame  Duqnesnay^ 
the  sum  of  fitly  thousand  livres,  colonial  money,  payable  on  the  par- 
tition of  my  estate,  unless  it  should  please  better  my  heirs  to  admit 
him  as  co-heir,  conformably  to  the  tenor  of  the  Acts  passed  by  the 
National  Assembly  in  favor  of  illegitimate  children ;  then  and  io 
such  case,  I  will  and  direct  that  he  have  his  proportionable  share, 
according  to  the  right  vested  in  him  by  law,  if  my  heirs  do  not 
choose  rather  that  the  said  sum  of  50,000  livres  should  be  paid  him 
out  of  the  surplus  of  my  estate,  after  payment  of  debts,  &c.  Enjoining 
him  moreover  to  continue  to  bear  the  name  of  Chery  Terrier."  10th. 
"  I  hereby  constitute  and  appoint  Anthony  Viau,  my  agent  at  pres- 
ent in  Martinique,  executor  of  this  my  last  will  and  testament,''  &c 
^^  And  in  case  of  the  death  or  absence  of  the  said  Anthony  Viau,  I 
constitute  and  appoint,  in  his  place,  my  friend  Mr.  Grassous,  mer- 
chant of  Martinique,  begging  him  to  accept  this  charge,  with  the 
same  indemnification  as  aforesaid,  and  thereby  give  me  this  last 
mark  of  friendship,"  11th.  ^<  As  to  all  the  rest  and  residue  of  my 
estate,  whether  real  or  personal,  debts  due  me,  &c.  which  I  may  leave 
in  America,  I  constitute  and  appoint  Messrs.  De  Saa,  father  and  son. 
executors  thereof,  to  administrate  on  that  property  only  of  which  I  may 
die  possessed  in  America,  conformably  to  my  intentions  expressed  in 
this  my  last  will  and  testament,  of  which  I  have  left  them  an  authentic 
copy."  12th.  "  I  hereby  name  and  constitute  my  eldest  son,  LewiB  Au- 
gustin  Blaise  Terrier  de  Laistre,  as  an  heir  in  my  succession ;  and  I  also 
will  and  direct,  that  after  my  decease,  a  true  and  faithful  inventory 
may  be  made  of  all  my  property,  out  of  the  amount  of  which  pro- 
perty, all  the  bequests  generally  expressed  in  the  present  testament 
shall  be  faithfully  discharged ;  and  in  case  Anthony  Mark  Terrier  de 
Laistre,  younger  brother  of  my  said  eldest  son,  should  not  please  to 
divide  with  him  the  estate  of  their  mother,  conformably  to  the 
schedule  I  have  annexed  to  this  my  last  will  and  testament,  in  which 
schedule  his  moiety  ks  clearly  designated,  but  should  choose  rather 
-  to  recur  to  the  general  inventory  which  will  be  made  •  after 
'•tiJ  jjjy  decease,  then  and  in  such  case  I  will,  and  most  expressly 
direct,  that  the  sum  of  40,000  livres,  reserved  from  the  portion 
brought  by  me  in  my  marriage  contract,  and  also  the  sum  of 
2,000  livres,  which  I  am  entitled  to  claim  and  receive  from  my  wife's 
estate,  by  virtue  of  the  said  marriage  contract,  the  said  sums  amount- 
ing in  all  to  the  sum  of  42,000  livres,  be  deducted  and  reserved  for  my 
grandchild,  Augustin  Paul  Emile,  son  of  my  eldest  son,  who  shall  pos- 
sess and  enjoy  the  same  on  the  surety  of  his  judicial  oath,  until  his  said 
son  Augustin  Paul  Emile  attain  the  age  of  21  years,  or  be  married; 
and  in  case  this  reserve  should  give  rise  to  any  legal  difficulty,  I  then 
give  and  bequeath,  purely  and  simply  to  my  said  grandchild,  the 
sum  of  42,000  livres,  to  be  employed  and  disposed  of  as  above 
directed,  and  pa^^able  out  of  the  surplus  of  my  estate,  after  all  my 
debts,    and  the  bequests  herein   contained,   shall  be  discharged^ 
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Anthorizing,  moreover,  by  these  presents,  my  eldest  son  to  renonnce 
my  succession,  and  retain  the  portion  brought  by  him  in  this  mar- 
riage contract,  without  returning  any  thing  to  the  general  stock ;  he 
also  claiming  from  my  estate  all  that  I  lawfully  owe  him,  whether  for  i 

the  different  sums  which,  on  my  last  voyage,  he  caused  to  be  paid 
me  in  France  by  Madame  Aubin,  or,  for  the  four  domestics  I  gave 
him  by  the  said  contract,  and  which,  before  his  departure  lor  Mar- 
tinique, he  delivered  for  my  account  and  risk  to  Mr.  Viau  my 
attorney."  13th.  ^^I  constitute  and  appoint,  as  heir  of  my  succes- 
sion, my  youngest  son,  Anthony  Mark  Terrier  de  Laistre,  whether 
he  prefers  to  rely  on  the  partition  of  the  property  possessed  in  com- 
mon by  his  mother  and  myself,  according  to  the  statement  I  have 
sabjoined  to  this  my  last  will  and  testament,  in  which  his  portion  of 
the  maternal  estate  is  distinctly  marked  out,  or  chooses  rather  ta 
recur  to  the  general  inventory  to  be  made  after  my  decease,  out  of 
which  his  portion  will  be  ascertained  by  law.  I  also  will  and  direct^ 
that  the  share  accruing  to  him  from  my  estate,  shall  consist  of 
immoveable  property,  and  my  will  and  meaning  is,  that  the  said 
immoveable  property  be  not  aliened  by  him  under  any  pretext  what- 
ever, in  order  that  it  may  descend  to  his  issue,  and  in  default  of  such 
issue,  be  equally  divided  among  the  children  of  his  elder  brother ;. 
this  disposition  not  being  regarded  as  an  entail,  but  as  a  prudential 
and  safe  mode  of  securing  some  part  of  my  estate  •  to  my  ^^^^ 
grandchildren."  14th.  "  As  the  laws  recently  promulgated  '•"^ 
by  the  republic  on  the  subject  of  inheritances,  restrain  the  testator 
from  the  free  disposal  by  will  of  more  than  one-sixth  part  of  his  pos- 
sessions, and  allot  the  residue,  the  remaining  five-fifths,  to  his 
natural  heirs ;  and  as  it  is  impossible  for  me  to  ascertain  at  this  | 

juncture  the  amount  of  my  property,  I  will  and  direct,  that  in  case 
my  two  legitimate  sons,  or  any  one  of  them,  should  choose  to  adhere 
to  the  precise  letter  of  the  law,  in*  opposition  to  the  disposition  con- 
tained in  this  my  last  will  and  testament,  then  and  in  such  case,  that 
my  natural  son  Ghery,  already  a  particular  legatee  by  these  presents,  '  ! 

and  my  four  natural  daughters  called  Adelaide,  Mariette,  Bosette,  ! 

and  Marguerite,  also  legatees  as  aforesaid,  be  all  five  called  in  as  ' 

co-heirs  in  my  succession,  each  respectively  renouncing  to  his  or  her 
respective  legacy,  and  drawing  from  my  estate  such  i)roportionable 
share  as  the  law  allows.  'And,  as  for  the  one-sixth  of  my  property^ 
of  which  I  may  freely  dispose,  I  will  and  direct  that  iis  soon  as  it  is 
determined  by  the  inventory,  the  amount  of  the  bequest  made  to  the 
mestive  Sophia,  be  deducted  therefrom,  and  paid  her  in  full,  with 
all  possible  dispatch,  which  bequest  I  hereby  confirm  and  ratify. 
And  I  also  will  and  direct,  that  the  surplus  of  the  one-sixth,  after 
such  deduction  made,  be  divided  among  the  other  legatees  named  in 
this  my  last  will  and  testament,  such  share  accruing  to  e-dch  as  is 
proportionable  to  the  amount  of  his  or  her  respective  legacy."  "  Such 
are  my  last  desires  clearly  exprcvssed  in  the  present  testament,  writ- 
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ten  with  my  own  hand,  and  which  I  fully  confinn  and  ratify,  after 
having  attentively  perused  and  reperused  the  same.  Done  and 
signed  by  triplicate,  and  one  copy  to  be  deposited  with  Messrs.  De 
Saa,  father  and  son,  appointed  by  these  presents  my  executors  for 
the  administration  of  that  alone  of  which  I  may  die  possessed  in 
America;  a  second  transmitted  to  Martinique,  to  be  there  lodged 
with  a  notary ;  and  the  third  enclosed  in  my  port  folio,  all  three 
copies  being  sealed  with  three  seals,  bearing  the  stamp  of  my  cypher, 
as  may  be  seen  in  the  margin,  at  Philadelphia,  in  Pennsylvania,  one 
of  the  thirteen  United  States  of  America,  this  first  day  of  April,  in 
the  year  of  our  Lord,  1795."  A  codicil,  revoking  the  legacy  to 
Sophia,  confirming  and  ratifying  all  other  parts  of  his  will.  Signed 
29th  of  June,  1796.  "Tebeieb  de  Laistke." 

•  "  Last  will  and  testament  of  Michael  Augustin  Terrier 
^^^  de  Laistre,  done  in  the  presence  of  Messrs.  Ciceron  &  Le 
Blanc,  notaries  of  St.  Pierre,  in  the  Island  of  Martinique.  On  this 
14th  day  of  April,  1797,  about  11  o'clock  in  the  morning,  we  the 
undersigned  notaries  attended  Michael  Augustin  Terrier  de  Laistre, 
<;hevalier,  &c.  resident  in  the  City  of  St.  Pierre,  &c.  aged  64  years, 
lawful  son  of,  &c.  who  being  confined  to  his  bed,  infirm  of  body,  but 
of  sound  and  disposing  mind,  as  it  hath  appeared  to  us  by  his 
several  questions  and  observations,  and  wishing  to  arrange  his  tem- 
poral afiairs  before  the  moment  of  his  death,  which  is  uncertain, 
requested  us  to  receive  the  subsequent  codicil  and  expression  of  his 
testamentary  desires,  which  he  dictated  word  for  word  in  the  follow- 
ing manner : "  The  bequests  mat'Crial  to  be  mentioned  are  the  fol- 
lowing: 8th.  "The  said  testator  gives  and  bequeaths  unto  his  natu- 
ral son  Gheri,  about  15  years  of  age,  and  raised  from  his  infancy  in 
this  island  by  Madame  Duquesnay,  the  sum  of  50,000  livres  colonial 
money,  to  be  appropriated  to  his  subsistence  and  education;  begging 
bis  executor  hereinafter  named  to  transmit  the  funds  requisite  for 
the  payment  of  the  said  sum  to  Mr.  Benjamin  De  Sobry,  merchant 
of  Baltimore,  who  has  had  the  goodness  to  act  the  part  of  a  father 
towards  him  during  the  absence  of  the  testator;  entreating  him 
therefore  to  continue  the  same  parental  care,  and  with  the  sum  which 
he  bequeaths  to  the  said  Gheri,  to  place  him  in  a  situation  that  may 
ensure  to  him  a  life  of  tranquillity  and  ease ;  enjoining  moreover  his 
said  natural  son  to  continue  through  life  to  bear  the  name  of  Gheri 
Terrier.  The  said  testator  also  gives  and  bequeaths  to  the  said 
Gheri  his  wardrobe,  rings,  jewels  and  private  fire  arms,  which  shall 
be  found  belonging  to  him  after  his  decease;  reserving  only  from  the 
number  of  his  jewels  his  diamond  cypher  and  repeating  watch,  of 
which  he  has  disposed  by  his  will  of  the  1st  of  April,  1795.  Hereby 
ratifying  and  confirming  the  said  disposition."  11th.  ''The  said  tes- 
tator gives  and  bequeaths  unto  his  friend  Benjamin  De  Sobry,  mer- 
chant of  Baltimore,  all  his  movables  and  effects,  of  what  nature 
soever,  of  which  he  may  die  possessed  in  America;  and  also  what- 
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€veT  he  may  discover  to  be  doe  to  him ;  charging  him,  however,  by 
these  presents,  with  the  payment  of  his  debts  in  the  said  continent, 
[dam  le  dit  coniiTient,]  if  any  there  be :  Hereby  also  •  fully  em-  ^^^ 
powering  him,  as  well  to  recover  whatever  may  be  due  to  him,  '^^^ 
as  to  discharge  his  debts  aforesaid,  without  being  held  accountable 
for  the  said  effects  to  any  person  whatever."  14th.  "  The  said  testa- 
tor names  and  institutes,  as  his  heirs  in  his  said  succession,  his  eldest 
son,  Louis  Blaise,  as  well  as  his  younger,  called  Anthony  Marc  Ter- 
rier de  Laistre ;  hereby  constituting  and  appointing  them  his  univer- 
sal legatees  for  equal  shares  in  his  said  succession;  strenuously 
recommending  to  them  to  preserve  harmony  between  themselves, 
and  respect  for  the  present  codicil,  which  the  said  testator  wills  and 
directs  should  be  fully  executed  in  all  and  every  part.  And  his  will 
and  meaning  also  is,  that  the  part  and  portion  of  that  one  of  his 
said  sons,  who  shall  first  die  without  issue,  shall  remain  to  the  sur- 
vivor." 15th.  "The  said  testator  hereby  constitutes  and  appoints, 
as  his  executor,  Dominick  Peschier,  merchant  of  the  City  of  St. 
Pierre,  of  whom  he  earnestly  requests  this  good  office.  And  in  con- 
sideration that  the  function  of  executor  is  necessarily  atten<^ed  by 
some  trouble  and  derangement,  he  begs  him  to  accept  the  bequest 
which  he  now  makes  him,  of  the  sum  of  13,200  livres  colonial  money, 
which  said  sum  he  may  take  before  the  delivery  over  of  his  succession 
to  the  heirs;  the  said  testator  dispossessing  himself  of  all  his 
estate,  in  order  to  invest  him  with  the  same,  irom  the  day  of  his 
decease,  comformably  to  custom."  16th.  "The  said  testator  revokes 
all  other  wills  and  codicils  by  him  heretofore  made,  declaring  this 
alone  to  be  good  and  valid,  as  well  as  his  will  and  testament,  written 
with  his  own  hand,  of  the  1st  of  April,  1795,  fully  ratifying  and  con- 
firming the  same,  and  all  the  gifts,  bequests,  matters  and  things, 
therein  contained,  except  only  the  changes  made  and  designated  in 
the  present  codicil;  and  the  said  testator  also  wills  and  directs,  that 
the  said  testament  shall  be  joined  to  the  present  codicil,  to  be 
returned  into  his  hands  whenever  he  shall  please  to  demand  the 
same,  which  has  been  regularly  marked  ne  varieter,  by  the  above 
mentioned  notaries."    "  Done,"  &c. 

Signed,  Teeriek  de  Laistee. 

CiCEEON  &  Le  Bljlnc,  Notaries. 
Collated,  Ciceeon. 

Other  codicils  of  the  14th  April,  1797,  25th  of  April,  1797,  and 
10th  July,  1797,  making  some  trifling  alterations,  and  confirming 
other  wills  and  codicils  not  altered,  &c.  •  The  defendant  also  ^^c 
gave  in  evidence,  that  the  executor  testamentary  therein  '•W5 
named,  that  is  to  say,  Dominique  Peschier,  residing  in  the  Island  of 
Martinique,  did  take  upon  himself,  after  the  death  of  the  testator, 
the  burthen  of  the  execution  of  the  wills  and  codicils,  according  to 
the  laws  of  the  French  government,  in  force  and  effect  in  that 
island ;  and  that  he  did  on  the  24th  of  July,  1797,  write  to  the 
12  2  H.  &  J. 


I 


I 


178  DE  80BET  vs.  BE  LAISTEE.— 2  H.  &  J. 

defendant  a  letter,  and  send  the  same  with  a  copy  of  a  certain  part 
of  the  will  or  codicil,  dated  the  14th  of  April,  1797,  to  enable  the 
defendant  to  carry  into  execation  that  part  of  the  will  in  which  the 
defendant  was  interested.  The  defendant  also  gave  in  evidence, 
that  Peschier  did,  on  the  4th  of  January  and  the  15th  of  December, 
1798,  write  letters  to  the  defendant,  and  send  the  same,  of  which  the 
following  are  tme  translations:  That  of  the  4th  of  January,  1798, 
is  as  follows :  ^^  I  am  glad  to  see  by  yoors  that  yon  had  duly  re- 
ceived my  letter  of  the  24th  of  July,  which  informed  you  of  the 
death  of  Mr.  Terrier  de  Laistre,  (of  whom  I  was  the  executor,)  and 
forwarded  you  a  copy  of  the  articles  of  his  last  will  and  codicils, 
which  concern  you,  and  his  son  Gheiy,  whom  he  recommends  to  your 
good  cares.  An  inventory  has  been  made,  in  legal  forms,  of  all  the 
credits  and  debits:  But  the  latter  cannot  be  perfectly  known, 
l)ecause  the  deceased  had  many  friends  in  France,  with  whom  there 
are  accounts  to  settle,  and  which  cannot  be  done  by  reason  of  the 
war.  It  results,  that  the  net  amount  of  the  estate  cannot  be  ascer- 
tained, of  course  the  inventory  is  imperfect,  and  cannot  be  rectified 
till  after  the  war.  Messrs.  Terrier  de  Laistre  have  taken  the  quality 
of  conditional  heirs,  and  have  lately  applied  for  a  delay  of  six 
months,  which  has  been  granted  to  them.  After  its  expiration  they 
will  probably  ask  for  ihore  time,  which  will  also  be  granted ;  and  this 
will  go  on  until  the  return  of  peace.  Until  they  take  a  determina- 
tion on  the  subject,  I  cannot  dispose  of  any  thing.  All  the  furniture 
and  effects  which  are  coming  to  young  Ghery,  have  been  inventoried 
and  shut  up  in  a  cupboard.  Whatever  may  happen,  the  estate  is 
good,  but  the  heirs  wish  to  be  perfectly  acquainted  with  it-  They 
have  told  me  that  they  are  well  disposed  to  fulfil  the  will  of  their 
father,  if  they  are  not  too  much  injured.  The  law  grants  them  the 
option  to  have  the  community  of  their  mother  continued  to  the  death 
of  their  father,  because  he  had  not  made  a  legal  •  inventory; 
'*^"  they  wish  to  know  which  is  more  advantageous  to  them, 
either  to  have  the  community  continued,  and  to  receive  their  legitim, 
or  to  take  the  quality  of  heirs.  This  is  the  actual  state  of  the  busi- 
ness. I  am  goine:  on  with  the  liquidations  in  collecting  the  debt», 
and  paying  what  is  legitimate."  The  letter  of  the  15th  December, 
1798,  states  that  the  inventory,  on  account  of  the  war,  had  not  been 
completed;  and  it  also  stated,  that  "  the  heirs  moreover,  (one  of 
whom,  Mr.  Terrier  de  Laistre  the  younger,  is  now  here,  and  repre- 
sents his  brother,  who  is  on  your  continent,  and  who  has  sent  him 
his  power,)  being  desirous  to  administer  their  proi)erties  themselves. 
These  considerations,  and  the  impossibility  to  know  how  long  it  will 
require  for  the  liquidation ;  I  say,  that  actuated  by  all  these  reasons, 
I  have  rendered  my  accounts  to  the  heirs,  who  from  that  time, 
administer  their  properties  themselves.  I  have  .already  informed 
you,  that  these  gentlemen  oppose  the  execution  of  the  will,  so  far 
as  regards  the  legacies,  and  that  the  suit  is  going  on.    Mr.  Duques- 
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Day  has  by  a  decree  of  the  Court,  been  nominated  gaardian  to  the 
young  Chery,  and  defends  his  interest  in  that  quality.  It  is  neces- 
sary to  go  on  with  the  suit,  and  wait  for  its  conclusion,  in  order  to 
abide  by  the  judgment."  He  also  gave  in  evidence  the  proceedings 
in  the  Orphans'  Court  of  Baltimore  County,  upon  the  exhibition  and 
proof  of  that  part  of  the  codicils  and  wilts  of  the  testator,  being  the 
8th  and  11th  clauses  in  the  will  or  codicil  of  the  14th  of  April,  1797, 
as  herein  before  mentioned,  with  a  direction  thereto  annexed  by  the 
testator,  requiring  certain  persons,  in  whose  hands  some  of  his 
effects  were,  to  deliver  the  same  up  on  notice  of  his  death,  to  the 
defendant,  and  proof  thereto,  and  to  the  extract  of  his  will  annexed, 
of  the  hand-writing  of  the  testator.  Upon  which  letters  testamen- 
tary were  granted  to  the  defendant  on  the  15th  of  November,  1797, 
and  which  letters  testamentary  the  defendant  also  gave  in  evidence 
to  the  jury.  He  further  gave  in  evidence,  that  the  testator  was  a 
native  of  the  kingdom  of  France,  and  for  many  years  before  his 
death  was  a  citizen  of  the  Island  of  Martinique,  and  resident  of  that 
Island,  which  was,  during  the  whole  time  that  he  there  resided,  until 
his  death,  and  at  the  time  of  his  death,  subject  to,  and  governed  by, 
the  same  laws  as  the  other  lands  of  the  West  Indies,  dependent  on  the 
government  of  •  France.  That  the  testator  came  to  the  U.  8.  o/^iy 
on  the  6th  of  November,  1793,  and  left  the  U.  S.  to  return  to  *®  • 
the  Island  of  Martinique,  on  the  6th  of  September,  1796,  and  that  hav- 
ing arrived  at  that  Island,  he  departed  this  life,  at  that  place,  on  the 
19th  of  July,  1797.  That  the  sum  of  12,360  livres,  money  of  the  Islands, 
which  constitutes  the  first  charge  in  the  plaintiff's  account,  is  the 
estimated  value  of  four  slaves,  which  were  delivered  by  the  testator 
to  his  son,  the  plaintiff,  as  a  part  of  his  marriage  portion,  and  which 
were,  by  the  plaintiff,  again  returned  to  the  testator,  some  time  about 
the  year  1792.  That  the  plaintiff  was  not  entitled,  by  the  French  laws 
regulating  this  question,  to  claim  either  that  sum,  or  interest  thereon, 
or  any  part  thereof,  as  the  creditor  of  his  father,  or  of  his  father's 
estate,  unless  he  absolutely  and  entirely  repudiated  and  delivered  up 
the  succession,  and  his  right  as  heir,  alter  his  father's  death,  and 
renounced  all  right  in,  and  claim  to,  the  succession  of  his  father; 
and  that  the  plaintiff  had  not  so  done.  That  the  sum  of  12,000 
livres,  in  the  account  mentioned,  was  lent  by  the  plaintiff  to  the 
testator,  and  at  his  instance  received  by  the  testator  in  assignats, 
at  their  normal  value,  and  not  in  specie,  and  that  assignats  at  that 
time  were  only  in  comparison  of  specie,  valuable  in  proportion-  as 
44  to  100 ;  and  that  the  sum  of  28,000  livres,  in  the  account  men- 
tioned, was  lent  by  the  plaintiff,  in  France,  to  the  testator,  and  by 
him  received  in  France  in  assignats,  and  not  in  specie,  at  the  normal 
value  of  assignats,  and  that  assiguats,  at  the  time  of  this  loan,  were 
only  of  value  compared  with  the  specie  as  33  to  100,  and  that  the 
sum  of  12,000  livres  were  advanced  to  the  testator  on  account  of  the 
plaintiff,  the  21st  of  May,  1793,  or  thereabout,  by  Madame  Aubin 
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Biampre ;  and  the  sum  of  28,000  livres  by  the  same  lady  to  the  tes- 
tator, on  or  about  the  1st  of  August,  1793;  and  that  the  plaintiff  did 
afterwards  repay  the  same  advances  to  her  in  assignats,  at  their 
nominal  value,  and  not  in  specie.  That  according  to  the  French 
laws  operating  upon  and  regulating  the  said  loans,  the  plaintiff  is 
not  entitled  to  receive  interest  of  any  kind  thereon,  or  on  either, 
except  from  the  time  of  bringing  this  suit:  And  as  to  the  claim  in 
the  account  of  3,440  livres,  the  defendant  gave  in  evidence,  that 
one  Moisy,  being  indebted  to  the  plaintiff  in  the  sum  of  $170,  drew 
a  bill  in  favor  of  the  plaintiff'  upon  his,  the  drawer's  con*esi)ondent, 
in  Havre-de-Grace,  •  to  be  there  paid  in  assignats,  at  the  ex- 
^^^  change  of  20  livres  for  each  dollar,  and  that  the  same  being 
indorsed  by  the  plaintiff,  was  delivered  to  the  testator  to  be  remitted 
to  his  correspondent  in  France,  to  receive  from  the  person  upon 
whom  the  bill  was  drawn  the  amount  thereof  in  assignats,  and  that 
for  want  of  proof  being  furnished  by  the  plaintiff,  that  he  had  left 
France  with  proper  passports,  and  had  resided  constantly  in  the 
(Jnited  States,  and  that  the  plaintiff  was  not  subject  to  the  laws 
of  the  French  Government  against  emigrants,  the  correspondent 
of  the  testator  never  received  any  payment  of  the  bill,  and  that  the 
testator  received  no  part  thereof  but  that  the  bill  yet  remains  un- 
paid in  the  hands  of  the  person  to  whom  it  was  remitted.  He 
further  gave  in  evidence  the  settlement  made  by  him  in  the  Orphans' 
Court  of  Baltimore  County,  whereby  it  appears  that  he  charges  him- 
self with  the  receipt  of  $13,092  68  current  money,  received  of  the 
effects  of  the  testator,  and  credits  himself  with  $1,200  07  like  money, 
for  disbursements,  debts,  &c.  by  him  paid,  and  for  which  he  is 
allowed,  leaving  the  sum  of  $11,892  61  like  money,  in  the  hands 
of  the  defendant,  and  which  he  retains,  being  left  him  by  the 
deceased's  will.  That  the  sums  with  which  he  charged  himself  in 
the  account,  proceeded  from  the  sales  of  divers  goods,  wares  and 
merchandise,  which  were  in  the  U.  S.  when  the  testator  died,  and 
from  certain  debts  which  remained  due  in  the  U.  S.  to  the  testator, 
and  from  remittances  of  property  which  he  made  after  his  arrival  at 
Martinique.  That  several  claims  of  considerable  value  which  the  tes- 
tator had  against  persons  in  the  U.  S.  when  he  departed  therefrom 
to  return  to  Martinique,  and  which  the  defendant  was  authorized  by 
him  to  receive,  were  afterwards  paid  to  or  settled  with  the  testator 
himself,  after  he  went  to  Martinique,  and  therefore  did  not  come 
into  the  hands  of  the  defendant,  but  went  to  increase  his  estate  in  the 
Island  of  Martinique;  and  to  establish  the  same,  the  defendant 
offered  in  evidence,  a  letter  written  by  the  testator  to  the  defend- 
ant, bearing  date  at  Martinique,  on  the  20th  of  March,  1797.  The 
defendant  also  offered  in  evidence,  the  different  remittances  and 
funds  remitted  to  the  testator  while  in  the  (J.  S.  including  the 
merchandise  received  by  Anthony  Butler;  the  remittances  made 
by  him  to  his  creditors  while  in  the  U.  S.  his  expenditures  while 
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there,  and  the  sum  he  carried  •  from  hence  when  he  left  the  o/^a 
U.  S.  and  to  show  and  prove  the  same,  offered  in  evidence  '•^•^ 
certain  extracts  from  the  memorandam  book  produced  by  the  plain- 
tiff, in  the  hand- writing  of  the  testator,  viz : 

^'My  general  account  in  the  continent :  Dr. 

1795,  June  25.    Balance  of  4  Bills  of  Exchange  for  my 

adventure $3,198t»o*o 

1796,  June  18.    To  Duvall  Monville,  received  for  his  ac- 

count by  a  bi]l  of  Mrs.  Auguart,  his 

sister 792 

July  23.    To  Viau,  net  amount  remitted  by  him  as 

appears,  &c 4,686,*,^ 

$8,57GiVir 

Cr. 

1795,  Dee.  31.    By  13  months  expenses,  as  appears  by  the 

particulars $1,225 

1796,  Sep.  30.    By  9  months    do.  do 936 

For  22  months  expenses $2,161 

By  remittance  to  St.  Claire 800 

By    do.    to  OUie 2,400 

By    do.    to  Byma 800 

Bv    do.    to  Dancemont 124tVV 

For  advances  to  divers. 

To  Deville,  Junr 370 

To  Mrs.  Luppi 533 

903 

Furnished  to  divers. 

To  Chery 593 

To  De  Laistre 722 

1,316 

For  my  passage,  50,  for  my  en- 

penses  3tW 53^^^ 

Carried  with  me  in  specie 20 

— 73  38 

$8,576t^ 
•  Goneiuded  at  Baltimore,  this  5th  of  September,  1796,  until  o-i  /^ 
the  end  of  September."  -*  *  •* 

The  defendant  also  offered  evidence  to  prove,  that  there  was  a 
debt  due  from  the  plaintiff  to  tlie  testator,  at  the  time  of  his  death, 
amounting  to  the  sum  of  111,537  livres,  13  sols  and  4  deniers,  money 
of  the  Island  of  Martinique,  which  sum  of  money,  at  the  time  above 
mentioned,  was  of  the  value  of  $13,519  63  current  money  of  Mary- 
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land,  which  oaght  to  be  deducted  from  and  set  off  a^gainst  any  thing 
which  might  be  due  from  the  testator's  estate  to  the  plaintiff,  even 
if  he  had  any  claim  which  as  a  creditor  he  could  sustain  or  support. 
He  further  gave  evidence,  that  Pechier  did,  on  or  about  the  7th  of 
July,  1798,  deliver  over  to  the  plaintiff,  and  his  brother,  Marc 
Anthony  Terrier  de  Laistre,  as  heirs  of  the  testator,  the  succession 
of  the  testator,  and  the  papers  relative  thereto;  and  that  the  plain- 
tiff, and  his  brother,  have  since  had  the  same  under  their  manage- 
ment, and  in  their  possession;  and  that  the  plaintiff  hath  inter- 
meddled with  the  estate,  and  acted  in  respect  thereof  as  heir;  and 
also  that  the  succession  or  estate  of  the  testator  is  not  insolvent. 
He  also  offered  evidence  to  prove,  that  the  acknowledgment  entered 
in  the  books  and  papers  of  the  testator,  produced  by  him,  of  the 
sums  for  which  his  succession  ought  to  account  to  the  plaintiff,  or 
in  the  French  language  ^^dont  ma  succession  doit  lui  teni}'  {ou  faire) 
comptey^^  only  admits  that  such  sums  are  to  be  settled  with  the  plain- 
tiff out  of  the  estate  real,  personal  and  mixed,  which  he  should  leave 
at  the  time  of  his  death,  according  as  the  laws  of  France,  regulat- 
ing the  Island  of  Martinique,  and  there  used  and  in  force,  authorizes 
and  directs.  He  also  gave  in  evidence,  that  the  devise  to  him  is 
not  expressed  to  be  under  any  secret  trust.  That  to  prove  a  devise 
to  be  a  secret  trust,  by  the  French  laws,  the  testimony  of  witnesses 
cannot  be  admitted;  but  that  the  supposed  secret  trustee  is  to 
answer,  upon  oath,  whether  he  has  lent  his  name  or  not  directly 
or  indirectly.  That  according  to  the  French  laws,  regulating  this 
case,  the  plaintiff  has  no  interest  or  rights  against  the  defendant, 
either  as  a  debtor  or  legatee  of  the  testator,  or  as  debtor  of  the 
testator's  estate,  which  he  as  a  creditor,  or  in  any  manner,  can  en- 
force, unless  the  plaintiff  had  first  solemnly  repudiated  and  given  up 
his  right  of  inheritance  to  the  succession,  and  had  renounced  all  right 
oil  *  ^  ^^^  ^  ^^^  succession;  and  that  the  term  "succession," 
'***  in  the  French  laws,  means  the  whole  estate  real,  personal 
and  mixed,  of  every  nature  and  description,  whereof  a  testator  dies 
seized  or  possessed.  That  the  Island  of  Martinique,  and  the  citizens 
thereof,  are  subject  to,  and  regulated  by  the  laws  mentioned  in  the 
execution  of  the  respective  commissions  which  issued  in  this  cause; 
and  that  the  law  is  as  stated  in  the  respective  commissions,  by  the 
witnesses  examined  on  the  execution  of  those  commissions  upon  the 
legal  interrogatories  put  to  them  ou  the  execution  of  the  commis- 
sions respectively;  which  interrogatories  and  answers  thereto  he 
offered  in  evidence.  He  also  offered  evidence,  that  the  plaintiff, 
soon  after  the  death  of  the  testator,  went  to  the  Island  of  Marti- 
nique, and  was  residing  there  about  a  year.  That  no  insolvency  of 
the  succession  of  the  testator  can  be  proved  or  established,  so  as  to 
admit  suits  to  be  supported  upon  the  grounds  of  an  insolvency,  un- 
less the  estate  ha^s  been  liquidated  and  settled  by  regular  jud[icial 
proceedings  in  a  Court  of  justice,  where  the  accounts  are  settled, 
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and  the  insolvency  shown,  and  that  any  person,  who  is  to  be  affected 
by  the  insolvency,  may,  upon  suit  being  brought  against  him,  to  be 
supported,  in  consequence  of  that  insolvency,  contest  the  same  upon 
the  trial,  unless  he  was  a  party  to  the  judicial  proceedings  estab- 
lishing the  insolvency,  and  had  there  an  opportunity  of  being  heard, 
and  of  contesting  those  proceedings.    That  the  testator  was  in- 
debted to  divers  persons  in  France,  for  debts  contracted,  in  assignats, 
and  otherwise,  which  were  in  his  power  to  repay  in  assignats,  which 
had  become  greatly  depreciated ;  that  in  order  to  pay  off  his  debts 
aforesaid,  with  the  least  sum  possible,  and  thereby  render  his  suc- 
cession the  more  valuable  to  the  plaintiff,  and  his  other  son,  his 
heirs,  he  solicited  the  said  remittances  to  be  made  to  him,  while 
in  the  U.  S.  and  endeavored  to  have  property  transferred  to  him,  to 
employ  the  same,  as  far  as  there  should  be  a  surplus  after  his  own 
support,  to  make  remittances  to  France  to  pay  and  discharge  those 
debts;  and  that  the  said  remittances  were  not  endeavored  to  be  pro- 
cured, or  his  property  sought  to  be  transferred,  to  the  U.  S.  to  dis- 
pose of  it  contrary  to  the  laws  of  France.    He  also  gave  in  evidence 
what  were  the  remittances  the  testator  received  in  property,  or 
otherways,  while  in  the  U.  S.,  and  that  they  were  expended  in  the 
support  of  himself  and  *  family  while  in  the  U.  S.  and  in  re-   oi « 
mittances  for  payment  of  his  debts.    That  assignats  was  a   ^'■'^ 
species  of  paper  money,  or  paper  currency,  issued  under  the  author- 
ity of  the  French  government,  since  the  commencement  of  the 
f^nch  revolution,  at  different  times,  and  which,  when  issued,  were, 
or  since  being  issued  became,  of  much  less  value  than  gold  or  silver 
corrent  coin,  and  that  rating  the  value  of  dollars  with  livres  in  specie, 
the  dollar  in  specie  is  equal  to  five  livres  toumois  and  five  sols; 
whereas  the  dollar  in  specie  has  been,  and  is  worth  much  more  than 
the  same  number  of  livres  tournois  in  assignats,  according  to  the 
different  state  of  depreciation  of  assignats.    The  plaintiff  then,  to 
prove  that  the  French  laws  cannot  apply  to,  or  operate  upon  this 
case,  gave  in  evidence,  that  the  defendant  took  out  lettei*s  testa- 
mentary in  this  State  upon  the  estate  of  the  testator  situated  therein, 
and  that  the  money  received  into  his  possession,  as  above  set  forth, 
and  belonging  to  the  estate  of  the  deceased,  was  money  lodged  by 
the  deceased,  in  his  life-time,  in  the  U.  S.,  and  that  the  money,  or 
goods  and  merchandise,  from  the  sale  of  which  it  arose,  was  with- 
drawn from  the  French  dominions  by  the  testator  in  his  life-time, 
and  lodged  in  the  U.  S.  for  the  express  purpose  of  evading  the  laws 
of  France  and  Martinique,  and  of  disposing  of  them  by  his  will  to 
the  prejudice  of  the  plaintiff,  and  in  such  a  manner  as  those  laws  ex- 
pressly forbid.    And  the  plaintiff  also  gave  in  evidence  the  will  of 
the  testator,  proved  by  the  defendant  in  the  Orphans'  Court  of  Bal- 
timore County,  on  which  letters  testamentary  were  granted  to  him 
by  that  Court.    The  plaintiff,  to  prove  that  the  debt  for  which  this 
-action  is  brought  is  an  American  debt,  and  not  subject  in  any  man- 
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ner  to  the  operation  of  the  French  laws,  gave  in  evidence,  that  the 
two  snms  of  12,000  livres  and  28,000  livres,  amounting  to  40,000  livres, 
received  from  the  plaintiff  by  the  testator,  through  Madame  Anbin, 
in  Bordeaux,  were  obtained  from  the  plaintiff  by  the  testator, 
under  an  expectation  held  out  by  the  testator  of  his  employing  them 
beneficially  in  the  purchase  and  exportation  of  merchandise  for  the 
benefit  of  the  plaintiff,  and  that  the  Sum  of  34,925  livres,  part  of  the 
40,000  livres,  were  actually  invested  in  the  purchase  of  merchandise, 
by  the  testator  in  France,  on  the  29fch  December,  1793,  and  that  the 
merchandise  was  on  that  day  actually  shipped  by  the  testator  to 
-  ^  Philadelphia,  ♦  and  did  arrive  at  Amboy,  in  the  State  of 
***  •^  New  Jersey,  on  or  before  the  22d  of  May,  1795,  and  were  there 
received  by  the  testator  into  his  possession,  and  sold  and  disposed  of 
for  his  own  use  and  benefit,  about  that  time.  He  also  offered  in  evi- 
dence, that  the  sum  of  40,000  livres,  lent  by  him  to  the  testator, 
were  by  him  received  with  a  view  to  the  removal  of  the  testator, 
and  of  the  plaintiff,  to  the  U.  S.,  and  to  the  repayment  of  the  loan  in 
the  U.  S.  And  for  that  purpose  he  gave  in  evidence  a  part  of  the 
will  of  the  t^tator,  made  at  Philadelphia  on  the  1st  of  April,  1795. 
He  also  gave  in  evidence  the  aforementioned  memorandum,  bearing 
date  on  the  30th  of  September,  1795 ;  and  proved  that  it  was  made 
in  Philadelphia,  in  the  U.  S.,  and  that  at  the  time  of  making  the 
memorandum,  and  also  the  will  of  the  1st  of  April,  1795,  the  plaintiff 
resided  within  the  U.  S.,  and  was  then  known  by  the  testator  so  to 
reside.  And  also  to  prove  that  the  debt  due  to  the  plaintiff'  by  the 
testator,  as  acknowledged  in  the  will  of  the  1st  of  April,  1795,  and 
by  the  memorandum  of  the  30th  of  September,  1795,  was  on  the  14th 
of  April,  1797,  a  debt  due  in  the  U.  S.  within  the  legal  meaning  and 
operation  of  the  eleventh  clause  of  the  will  of  the  14th  of  Aiiril,  1797, 
and  therefore  chargeable  on  the  legacy  left  to  the  defendant  by  the 
eleventh  clause,  the  plaintiff'  gave  in  evidence,  that  from  the  1st  of 
April,  1795,  until  the  14th  of  April,  1797,  and  on  those  days  respec- 
tively, the  plaintiff  constantly  resided  within  the  XJ.  S.,  and  was  on 
those  days,  and  during  the  whole  of  the  period  between  them, 
known  by  the  testator  to  reside  in  the  United  States ;  and  that  the 
words  "in  the  said  continent,"  or  ^dam  le  dit  continent^*^  in  the 
eleventh  clause  of  the  will  of  the  14th  of  April,  1797,  mean  and  were 
intended  by  the  testator  to  express  "within  the  United  States.^^ 
The  plaintiff,  to  prove  that  by  the  French  laws,  if  applicable  to  this 
case,  he  cannot  be  prevented  from  recovering  in  this  action,  gave  in 
evidence,  that  by  the  laws,  "  as  no  man  can  bestow  on  another  that 
which  does  not  belong  to  himself,  therefore  every  species  of  debt  doe 
by  a  testator,  even  those  least  favored,  is  preferred  to  every  species 
of  bequest  by  will; "  and  that  by  those  laws  an  heir,  with  benefit  of 
inventory,  who  is  also  a  creditor  of  the  deceased,  to  whom  he  is  an 
heir,  may  recover  his  debt,  and  also  receive  his  portion  of  the  estate; 
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and  that  the  children  of  a  deceased  *  person,  or  any  of  them,  « ^  ^ 
may  by  the  said  laws  require  that  an  inventory  of  the  estate  -^^^ 
be  made  and  completed,  and  that  they  be  allowed  a  reasonable  time 
to  be  settled  by  the  Courts  of  comi)etent  jurisdiction  after  such  com- 
pletion, to  make  up  their  determination  before  they  elect  to  renounce 
the  inheritance  altogether,  or  to  take  it  as  heirs  with  benefit  of  in- 
ventory, within  which  time  they  may  elect  to  take  the  inheritance  as 
heirs,  with  benefit  of  inventory,  whereby  they  do  not  lose  their  rights 
as  creditors.  And  to  prove  that  the  plaintiff  is  heir  of  the  t^tator^ 
with  benefit  of  inventory,  and  hath  done  no  act  whereby  he  could  be 
rendered  heir  pure  and  simple,  according  to  the  said  laws,  the  plain- 
tiff gave  in  evidence,  that  he  hath  not  in  any  manner  intermeddled 
with  the  estate  of  the  testator  in  the  Island  of  Martinique,  nor  re- 
ceived anything  therefrom  as  heir,  and  that  the  administration  of 
the  estate  hath  always  remained  in  the  hands  of,  and  been  con- 
ducted by,  Dominick  Pechier  of  that  island,  the  executor  appointed 
by  the  wiU  of  the  14th  of  April,  1797,  who  hath  made  an  inventory 
of  the  estate  conformably  to  the  laws  of  that  island ;  and  that  the 
estate  in  the  island  is  wholly  insolvent,  and  unable  to  pay  the  debt« 
chargeable  thereon.  That  by  the  French  laws,  interest  is  charge- 
able on  all  mercantile  debts  and  transactions,  and  on  money  lent  for 
the  purposes  of  commerce,  from  the  time  of  such  loans  respectively* 
The  plaintiff,  to  prove  that  the  defendant  cannot  be  considered  as  a 
legatee  under  the  French  laws,  and  the  laws  of  the  said  island,  ad- 
mitting those  laws  to  apply  to  this  case,  and  to  operate  upon  it,  and 
therefore  cannot  avail  himself  of  the  character  of  legatee  by  way  of 
defence  ill  this  action,  gave  in  evidence,  that  by  the  said  laws  any 
legacy  given  to  an  illegitimate  child,  either  directly  or  by  a  declared 
trust,  to  the  prejudice  of  the  legitimate  children  of  the  testator,  is 
void,  except  as  to  such  part  of  such  legacy  as  the  Courts  of  the  place 
shall  determine  to  be  a  reasonable  subsistence  for  such  iUe^timate 
child,  in  proportion  to  the  extent  of  the  estate,  and  other  circum- 
stances ;  and  that  by  the  said  laws  all  legacies  given  upon  a  secret 
trust,  for  whatever  purpose,  are  absolutely  void.  And  the  plaintiff'  also 
gave  in  evidence,  that  the  legacy  given  to  the  defendant,  in  and  by  the 
will  of  the  14th  of  April,  1797,  was  given  on  a  secret  trust  for  the 
benefit  of  a  certain  Cheri  Terrier,  an  illegitimate  son  of  the  testator, 
•  and  to  the  prejudice  of  the  plaintiff,  his  legitimate  son.  The  ^i  c 
plaintiff,  to  pi-ove  that  the  will  of  the  14th  of  April,  1797,  and  '^^^ 
the  legacy  claimed  by  the  defendant  under  that  will,  have  been  and 
are  annulled,*  and  wholly  set  aside  by  a  Court  of  competent  jurisdic- 
tion in  the  Island  of  Martinique,  offered  to  read  in  evidence  an  ex- 
emplification of  a  judgment  or  sentence  rendered  by  the  Supreme 
Court  of  that  Island,  which  exemplification  purports  to  be  attested 
under  the  hand  and  official  seal  of  the  Grand  Judge  of  the  Islands, 
and  is  as  follows :  '*  7th  of  May,  1801.  George  the  Third,  by  the 
Grace  of  God,  King  of  England,  &c.  &c.    To  all  present  and  to  come^ 
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greeting.    Between  Messrs.  Terrier  de  Laistre,  brothers,  beneficiary 
heirs  of  their  father,  appealing  from  the  sentence  rendered  in  the 
Senechansse  of  St.  Pierre  on  the  20th  March  last,  on  the  one  part, 
and  Mr.  Duquesnay,  as  well  in  his  own  name,  being  a  donatee  of  his 
late  wife,  who  was  a  private  legatee  of  the  late  Mr.  Terrier  de  Laistre, 
as  acting  tutor  lor  the  minor  Chery,  private  legatee  of  the  said  Ter- 
rier de  Laistre,  defendant,  on  the  other  part,  and  also  Mrs.  Pigache, 
residing  in  St.  Pierre,  and  Mr.  De  Sobry  residing  in  the  United 
•States  of  America,  defendants  likewise,  on  the  other  part.    And 
between  Mr.  Dnquesnay  in  his  quality  of  a  donatee  of  his  said  wife, 
who  was  a  private  legatee  of  the  late  Terrier  de  Laistre,  appealing 
from  the  same  decree,  as  to  the  main  part  thereof  which  condemns 
him  to  the  costs,  on  the  one  part,  and  the  said  Terrier  de  Laistre, 
brothers,  defendants,  on  the  other  part,  and  also  Mrs.  Pigache  and 
Mr.  De  Sobry,  likewise  defendants,  on  the  other  part.    And  also  Mr. 
Duquesnay,  in  his  quality  of  tutor  for  the  minor  Chery,  also  appeal- 
ing from  the  said  decree,  on  the  one  part,   and  Messrs.  Terrier  de 
Laistre,  brothers,  in  their  said  quality,  defendants,  on  the  other  part, 
and  also  Mrs.  Pigache  and  Mr.  De  Sobry,  likewise  defendants,  on  the 
other  part.    And  also  between  Mrs.  Pigache,  appealing  also  from  the 
«ame  sentence,  as  to  that  part  which  has  condemned  her  to  the  costs 
only,  on  the  one  part,  and  the  said  Terrier  de  Laistre,  brothers,  de- 
fendants, on  the  other  part,  and  also  the  said  Mr,  Duquesnay,  as  well 
in  his  own  name  as  in  his  quality  of  tutor  for  the  minor  Chery,  and 
M.  De  Sobry,  defendant  likewise,  on  the  other  part.    Seen,  &c  &c 
The  Court  having  heard  the  king's  attorney-general,  acting  in  his 
-  ^  conclusions,  *  and  Mr.  Ducaurroy,  counsellor,  in  his  report  pro- 
"•^^  nouncing  upon  the  appeal  of  the  said  Mrs.  Pigache,  and  of 
Mr.  Duquesnay,  a«  well  in  his  own  and  private  name,  as  in  his  quality 
of  tutor  for  the  minor  Chery,  have  annulled  the  said  appeal  with  fine 
and  costs.    And  pronouncing  likewise  on  the  appeal  entered   by 
Messrs.  Terrier  de  Laistre,  brothers,  have  annulled  both  the  appeal 
and  the  object  thereof — enacting  and  stating,  as  well  upon  the  (con- 
clusions taken  by  them  in  the  main  action,  as  upon  those  of  the  ap- 
peal— Declare  the  testament  and  codicil  of  the  late  Terrier  de  Laistre, 
of  the  1st  of  April,  1795, 14th  April  and  10th  July,  1797,  to  be  nuU 
and  of  np  eflfect ;  in  consequence,  reject  the  demand  in  delivery  of 
the  legacies  made  to  them  by  the  said  testament  and  codicil,  and  the 
costs,  notwithstanding,  to  be  paid  out  of  the  mass  of  the  estate.    Or- 
dain, &c.    Done  in  the  Sovereign  Council  of  Martinique,  on  the  7th 
of  May,  1801.     Delivered  the  present  exemplification  to  citizen 
Dominique  Pechier,  merchant'  in  St.  Pierre,  as  executor  of  citizen 
Terrier  de  Laistre,  at  his  request,  on  this  13th  day  of  Germinal,  12th 
year  of  the  French  Republic,  or  on  the  3d  April,  1804,  (old  style.) 

"  Le  Camus. 
"  Sealed  on  the  same  day.  "  Depaz. 
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'*  We,  Grand  Judge  of  Martinique,  certify  all  whom  it  may  con- 
cern, that  the  above  signature  is  that  of  C.  Le  Camus,  Chief  Secre- 
tary of  the  Court  of  Martinique,  and  that  faith  ought  to  be  given  to 
it  as  well  in  as  out  of  judgment.  We  certify  farther,  that  stamps  are 
not  used  in  this  colony. 

Given  at  Fort  de  France,  the  13th  Germinal,  12th  year  of 
(Seal.)        the  Republic.    Sealed  with  our  seal,  and  countersigned 
with  our  signature.  '^  Le  Fessieb,  Grand  Pres. 

"By  the  Grand  Judge, 

"  The  Secretary,  Fouchey,  Son. 

"Louis  Arcambal,  consul  of  France  for  the  State  of  Maryland,  one 
of  the  United  States  of  America,  residing  at  Baltimore,  certify,  that 
Mr.  Le  Fessier  de  Grand  Pre,  who  has  signed  the  above  legalization, 
is  Grand  Judge  of  the  Island  of  Martinique;  that  the  signature  is 
truly  his,  and  that  faith  ought  to  be  given  to  it,  as  well  in  as  out  of 
judgment.  Certify  also,  that  the  Grand  Judge  is  the  only  ^^^ 
•  authority  existing  in  the  French  colonies  for  the  legalization  of  -^  *  • 
judicial  acts. 

In  faith  of  which  we  have  signed  these  presents,  and  have  thereunto 
(Seal.)        affixed  the  seal  of  the  consulate  at  Baltimore,  the  6th  Bru- 
maire,  year  13th,  (28th  October,  1804.)     L.  Abcambal." 

The  plaintiff,  to  prove  that  the  attestation  was  in  fact  under  the 
hand  and  seal  of  the  said  Grand  Judge,  produced  and  read  in  evi- 
dence a  deposition  sworn  in  open  Court,  and  admitted  in  evidence  by 
consent  of  parties,  so  far  as  parol  evidence  is  competent  to  prove  the 
matters  for  which  the  deposition  was  so  offered  in  evidence,  which 
deposition  is  annexed  to  the  exemplification,  and  is  in  the  following 
words:  '^ Personally  appeared  in  open  court,  Antoin  Baudouin,  of 
lawful  age,  who  being  duly  sworn,  on  his  oath  did  say,  that  he  is  well 
acquainted  with  Le  Camus,  of  Saint  Pierre,  in  the  Island  of  Marti- 
nique, whose  signature  is  affixed  to  the  paper  hereto  subjoined ;  and 
also  with  Le  Fessier,  de  grand  preSj  of  the  said  Island,  whose  signa- 
ture is  also  affixed  to  the  said  paper,  and  is  well  acquainted  with  the 
hand- writing  and  signature  of  the  said  Le  Camus  and  Le  Fessier, 
grand  preSj  having  seen  them  resi^ctively  write ;  and  that  the  name 
Le  Camus  is  the  proper  hand-writing  and  signature  of  the  said  Le 
Oamus,  and  that  the  name  Le  Fessier,  grand  pres,  is  the  proper  hand- 
writing and  signature  of  the  said  Le  Fessier,  grand  pres.  And, 
further,  that  he  is  acquainted  with  the  seal  of  office  of  the  Grand 
Judge  of  the  Island  and  Colony  of  Martinique,  and  that  the  seal 
affixed  to  the  said  paper,  and  purporting  to  be  affixed  by  the  Grand 
Judge  is  the  official  seal ;  and  that  the  said  Le  Fessier,  grand  pres,  is 
now,  and  was,  on  the  13th  of  Germinal,  in  the  12th  year  of  the  French 
Bepublic,  Grand  Judge  of  the  Island  and  Colony  of  Martinique ;  and 
that  he  the  dei)onent  being  a  French  citizen,  and  a  resident  of  the 
said  Island  of  Martinique,  he  is  well  acquainted  with  the  laws  and 
constitution  thereof,  as  far  as  relates  to  the  powers  and  functions  of 
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the  Grand  Judge,  Military  Commander  and  Prefect ;  and  that  the 
Grand  Jadge  is,  by  the  said  Constitntion  and  government,  the 
supreme  anthority  and  chief  of  the  government,  as  to  all  that  relates 
to  jadicial  papers  and  proceedings,  and  is  the  sole  authority  by  the 
said  laws  and  government  whereby  any  judicial  proceedings  can  be 
<>ii&  authenticated.  And  ♦  that  he,  this  deponent,  is  not  a  lawyer 
by  profession,  but  a  merchant,  and  derives  his  knowledge  of 
the  said  Constitution  and  government  from  the  common  practice  of  the 
place,  the  general  understanding,  and  his  general  information  as  a 
French  citizen,  and  an  inhabitant  of  the  said  colony.  The  deponent 
further  says,  that  there  is  not  any  general  seal  for  the  said  colony; 
the  Captain  General  having  one  for  all  affairs  relating  to  the  military 
department;  the  Prefect  one  for  all  matters  relating  to  the  finances 
and  supplies  which  belong  to  his  department ;  and  the  Grand  Judge 
one  for  all  matters  relating  to  the  judicial  department;  and  that  he 
derives  this  knowledge  from  his  own  experience  and  transactions, 
and  from  his  general  knowledge  of  the  said  colony  and  government.^ 
The  defendant  objected  to  the  reading  of  the  exemplification  as  evi- 
dence, because  the  same  was  not  legally  authenticated,  and  because 
it  does  not  contain  the  whole  proceedings,  and  is  not  a  full  record  of 
the  whole  proceedings  which  was  before,  and  which  had  taken  place 
in  the  Supreme  Court  of  the  Island  of  Martinique. 

Harper  and  Boyd,  for  the  plaintiff,  contended,  1.  That  in  proving 
a  foreign  judgment,  proof  of  the  seal  of  the  Court,  and  hand-writing 
of  the  Judge,  was  sufficient.  They  cited  Henry  xb,  Adey^  3  East,  221; 
Moises  vs.  Thornton^  8  T.  jR.  303 ;  Church  vs.  Hubbarty  2  Cranchy  238 ; 
Peahens  Evid.  72,  73,  (notes,)  49 ;  and  the  Act  of  1785,  ch.  46,  s.  2.  2. 
That  the  record  is  full  and  complete  according  to  the  principles  of  the 
law  of  England — ^They  cited  Peaks' s  Evid,  68 ;  5  Bac.  Ab,  tit  Plead- 
ing, 323;  and  1  Esp.  N.  P.  6. 

Martin  (Attorney-General,)  and  Purviance  for  the  defendant,  cited 
PeaWsEvid.  46,  47;  3  Inst.  173;  OUb.  L.  E.  17,  23;  Melan  vs.  The 
Duke  of  IHtzjames,  1  Bos.  d;  Pull.  141 ;  and  TaUarand  vs.  Boulangery 
3  Ves.  448. 

Chase,  Ch.  J.  The  Court  are  satisfied  upon  the  subject,  and  are 
of  the  opinion  that  the  mere  showing  the  seal  of  a  Court  of  our  own 
State,  in  another  Court  of  the  State,  is  sufficient  authentication  of  the 
the  judgment  of  the  Court  it  purports  to  certify.  But  if  it  is  a  judg- 
ment of  a  foreign  Court,  the  seal  of  the  Court  does  not  prove  itseU', 
but  must  be  proved  by  testimony.    The  Court  are  of  opinion,  that 

-  ^  •  the  testimony  produced  in  this  case  is  sufficient  to  prove  the 
'***'  seal  of  office  of  the  Grand  Judge  of  the  Island  and  Colony  of 
Martinique.  As  to  the  record's  not  being  full  enough,  the  Court  are 
to  presume  that  the  record  produced  contains  all  the  proceedings 
in  the  Court  of  Appeals,  and   that  it  is  a   full  record;  and  the 
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Court  are  of  opiDion  that  it  is  proper  to  be  given  in  evidence  to  the 
jury.  Besides,  it  is  to  be  observed,  that  this  record  is  not  the 
matter  in  issue  in  this  caase,  but  comes  in  collaterally.  It  seems  to 
the  Court,  that  as  this  is  mere  matter  of  inducement  the  same 
strictness  is  not  necessary ;  but  upon  this  point  the  Court  do  not 
mean  to  give  an  opinion.  In  the  case  of  Henry  vs.  Adey^  3  Easty 
221,  it  was  debt  upon  the  very  record  produced.  The  Court,  how- 
ever, are  of  opinion,  that  this  record  is  sufficiently  authenticated,  and 
ought  to  be  read  in  evidence  to  the  jury.    The  defendant  excepted. 

4.  The  counsel  dififered  in  their  ideas  of  the  manner  in  which  they 
ought  to  proceed  as  to  the  proof  of  the  French  law. 

Martin  (Attorney-General,)   for  the  defendant,  contended,  that  . 
when  it  is  disputed  as  to  what  are  the  laws  of  a  foreign  country, 
evidence  must  be  given  to  prove  what  are  those  laws ;  and  if  there 
is  a  different  construction  put  upon  them  by  the  parties,  the  Court  is 
to  decide  which  construction  is  to  prevail. 

Chase,  Ch.  J.  seemed  to  concur  in  this  idea  of  the  Attorney- 
Qenerai,  and  said  that  the  Court  are  to  decide  what  is  proper  evi- 
dence of  the  laws  of  a  foreign  country;  and  when  evidence  is  given 
of  those  laws,  the  Court  are  to  judge  of  the  applicability  of  such 
laws,  when  proved,  to  the  case  before  the  Court. 

5.  The  defendant  offered  to  read  to  the  jury  certain  letters  written 
to  him  by  Dominique  Pechier,  (and  admitted  to  be  in  his  hand- 
writing,) for  the  purpose  of  controverting  the  testimony  of  the  said 
Pechier,  as  he  returned  with  one  of  the  commissions  which  issued  in 
this  cause;  but  the  plaintiff  objected  to  the  reading  of  those  leters, 
because  the  testimony  taken  was  under  a  commission  obtained  by 
the  defendant,  and  he  cannot  invalidate  his  own  testimony. 

•  Chase,  Ch.  J.  The  letters  being  admitted  to  be  in  the  ^o^ 
hand-writing  of  Mr.  Pechier,  the  witness,  the  Court  are  of  2*0 
opinion  they  may  be  read  to  the  jury,  for  one  purpose  alone ;  that  is  to 
impeach  the  credit  of  the  witness  as  to  what  he  has  sworn  upon  his 
examination  under  the  commission,  cx)ntradictory  to  the  contents  of 
the  letters;  but  that  the  letters  are  not  admitted  as  evidence  to 
prove  any  particular  fact,  which  may  be  contained  therein. 

6.  The  plaintiff  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  a  contract  made  in  one  country,  with  a 
view  to  the  execution  or  performance  of  it  in  another,  is  governed  in 
all  things,  both  as  to  its  essence  and  the  mode  of  enforcing  it,  by  the 
laws  of  the  latter  country. 

Chase,  Ch.  J.  If  the  contract  is  in  writing  it  will  itself  show 
where  it  is  to  be  executed ;  but  if  it  does  not  appear,  by  the  face  of 
it,   the  presumption  is  that  it  is  to  be  executed  in  the  country 
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where  it  was  made.  If  it  does  appear  that  it  has  a  view  to  be 
executed  in  a  particular  country,  it  must  be  carried  into  effect  pur- 
suant to  the  laws  of  that  country.  But  if  the  contract  is  by  parol, 
the  party  is  at  liberty  to  go  into  evidence  to  prove  the  intention  of 
the  parties  as  to  where  it  was  to  be  executed. 

7.  The  second  bill  of  exceptions. — ^The  plaintiff  prayed  the  opinion 
of  the  Court,  and  their  direction  to  the  jury,  that  if  they  are  of 
opinion,  from  the  evidence  before  them,  that  the  testator  of  the 
defendant  was,  on  the  1st  of  April  and  the  30th  of  September,  1797, 
indebted  to  the  plaintiff  in  the  several  sums  stated  in  his  account 
filed  in  this  action,  or  any  part  thereof,  and  that  the  plaintiff  at  those 
several  times  resided  within  the  U.  S.  and  was  known  by  the  tes- 
tator so  to  reside;  and  that  he,  on  the  two  first  above  mentioned 
days,  acknowledged  the  debts,  or  any  part  of  them,  and  directed 
them,  or  any  part  of  them,  to  be  paid  out  of  the  estate  after  his 
death,  and  on  the  last  mentioned  day  directed,  in  and  by  his  will  of 
that  day,  that  all  debts  in  the  U.  S.  should  be  paid  out  of  his  pro- 
perty in  the  U.  S.  bequeathed  to  the  defendant,  then  the  plaintiff  is 
entitled  to  recover  the  said  sums,  or  such  part  thereof  as  were  so 
acknowledged  and  directed  to  be  paid,  or  the  value  thereof,  in  current 
money  of  this  State. 

♦  Marper  and  Boydy  for  the  plaintiff,  cited  Thorn  vs.   Wat- 
**1   kins,  2  Yes.  36,  37. 

Martin,  (Attorney-General,)  for  the  defendant,  also  cit^d  Thome 
vs.  WatMns;  Bruce  vs.  Bruce,  2  Bos.  &  Pull.  229,  (notes;)  and  SincMr 
vs.  Monsieur  de  France,  Ibid,  363. 

Chase,  Ch.  J.  The  Court  cannot  give  the  direction  prayed  for  by 
the  counsel  for  the  plaintiff.  The  Court  are  of  opinion,  that  the 
facts  stated,  and  the  acknowledgments,  cannot  change  the  nature 
of  the  contracts  made  between  the  plaintiff  and  the  testator  in  Mar- 
tinique, or  prevent  the  construing  the  same  according  to  the  laws  of 
France,  so  far  as  the  same  may  be  applicable  to  the  contracts.  If 
the  contracts,  by  which  the  debt  becomes  due,  were  made  in  France, 
they  must  be  governed  by  the  laws  of  France.  No  acknowledg- 
ment of  the  debt  due  in  this  country  can  change  the  original  nature 
of  it.  The  great  question  depends  upon  what  are  the  laws  of  France. 
If  the  plaintiff  can  establish  his  claim,  according  to  the  laws  of 
France,  no  act  of  the  testator  can  prevent  his  recovering  it  in  this 
country.    The  plaintiff  excepted. 

8.  The  third  bill  of  exceptions. — The  defendant  further  offered  in 
evidence,  that  the  34,925  livres  and  14  sols,  alleged  to  have  been 
received  by  the  testator  in  France,  and  invested  in  goods,  and 
shipped  as  before  mentioned,  which  goods  were  by  the  testator  dis- 
posed of  in  the  U.  S.  for  his  use,  were  part  of  the  sum  of  40,000 
livres,  advanced  by  the  plaintiff  to  the  testator  in  May  and  August^ 
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1793,  and  by  the  testator  received  from  Madam  Aabin  Blampre,  and 
which  are  charged  in  the  account  exhibited  in  this  canse,  and  con- 
stitute the  two  articles  of  12,000  livres  and  28,000  livres  in  that 
accoont,  which  are  therein  charged  as  received  by  the  testator  for 
the  use  of  the  plaintiff,  and  on  which  he  has  charged  an  interest 
from  the  time  he  states  the  sums  to  have  been  respectively  received 
by  the  testator ;  and,  therefore,  that  the  plaintiff  had  elected  to  con- 
sider the  whole  of  the  40,000  livres  as  money  due  to  him  from  his  father 
from  the  respective  times  he  received  it ;  and  that  the  plaintiff  did^ 
on  the  9th  day  of  June,  1803,  file  the  following  account  in  this  cause,, 
as  specifying  the  claims  *  which  he  had  against  the  defend-  ^oo 
ant,  as  executor  of  the  testator,  for  which  he  had  brought  ****-* 
his  suit,  to  wit : 

'^  Beiyamin  De  Sobry,  Executor  of  Micha<el  A.  Terrier  de  Laistre,. 
deceased. 

To  Lewis  A.  Terrier  de  Laistre,  Dr. 

Currency.        Dolls. 

1792,  Deer.  29.    To  1,236  Uvres,  money  of 

the  Islands,  being  the  price  of  4 
slaves  sold  and  delivered  to  the  tes- 
tator on  my  departure  from  Marti- 
nico  to  France,  as  by  his  written 
acknowledgment,  dated  30th  !N^ov. 

1795,  equal  to £56116    4      *1,498  la 

Interest  thereon  from  this  day  till 
2l8t  May,  1803,  at  5  p.  ct 291  15  10  778  12 

1793,  May  21,    To  12,000  livres  toumois, 

received  by  said  testator  this  day 
for  my  use,  as  per  his  letter  of  this 
date,  equal  to 857    5    0        2,285  75 

Interest  thereon  from  this  day  till 

20th  May,  1803,  at  5  p.  ct 428  12    6        1,142  87 

Aug.  1.  To  28,000  livres  tournois,  re- 
ceived by  said  testator  for  my  use 
this  day,  as  per  his  letter  of  this 
date,  equal  to 2,000  5,333  3a 

Interest  thereon  at  5  p.  ct.  till 

20th  May,  1803 980    9    8        2,614  64 

1795,  May  22.  To  3,440  livres  tournois, 
received  by  said  testator  this  day 
for  my  use,  as  per  his  two  letters, 
one  of  this  date,  and  the  other  of 
the  15th  October,  1795,  equal  to. . .       245  14    3  655  23 

Interest  thereon  at  6  p.  ct.  till 
20th  May,  1803 117  18  314  40 


JC5,483  11     7    $14,622  52 
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The  defendant  then  offered  in  evidence,  that  in  consequence  of 
this  aecount  so  filed,  the  defendant  had  taken  out  the  three  last 
commissions  which  were  executed,  in  order  to  examine  into  the  jos- 
tice  of  the  claims  in  the  account  stated,  and  the  operation  of  the 
French  laws  thereon;  and  he  gave  in  evidence  the  commissions,  the 
returns  thereof,  and  the  evidence  obtained  thereon,  and  prayed  that 
the  Court  would  not  permit  the  plaintiff  to  change  the  nature  of  his 
claim  contrary  to  his  own  election  deliberately  made,  *  and 
'•'*•'  contrary  to  his  claims  as  exhibited  by  him  to  the  defendant 
in  his  said  account.  The  plaintiff  also  prayed  the  Ck)urt,  and  their 
direction  to  the  jury,  that  if  the  jury  should  be  of  opinion,  from  the 
evidence  befoi^  them,  that  34,925  livres  and  14  sols,  were,  on  or 
before  the  29th  of  December,  1793,  received  in  France  from  the  plaui- 
tiff,  and  to  his  use,  by  the  testator,  and  were,  on  or  about  that  dajr, 
invested  by  him  in  merchandises,  at  Bordeaux,  in  France,  for  the 
account  and  risk  of  the  plaintiff;  and  that  the  merchandises  were 
then  and  there,  by  the  testator,  shipped  to  the  d.  S.  for  the  account 
and  risk  of  the  plaintiff,  and  that  the  merchandise  did  arrive  in  the 
U.  S.  some  time  in  or  before  the  month  of  Ma^',  1795,  and  were  then 
and  there  received  by  the  testator  into  his  possession,  and  sold  and 
disposed  of  ibr  his  own  use  and  benefit,  and  the  price  thereof  paid 
to  the  testator  in  his  life-time,  then  the  plaintiff  is  entitled  to  recover 
the  amount  of  money  which  the  jury,  from  the  evidence,  shall  believe 
that  the  testator  received  tor  the  merchandise. 

Chase,  Ch.  J.  The  Court  cannot  give  the  direction  to  the  jury  as 
prayed  by  the  plaintiff.  The  Court  are  of  opinion,  that  the  plaintiff 
is  precluded,  by  his  account  filed,  from  going  into  evidence  to  estab- 
lish his  claim  for  the  money  had  and  received  by  the  testator  for  his 
use,  in  a  manner  different  from  that  in  which  he  has  elected,  by  his 
account,  containing  a  notice  of  his  claim,  to  consider  the  testator  his 
debtor  for  his  use.    The  plaintiff  excepted. 

9.  The  fourth  bill  of  exceptions. — The  defendant  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  if  the  sum 
remaining  in  the  defendant's  hands,  and  retained  by  him  as  a  legacy, 
or  any  part  thereof,  is  liable  to  be  recovered  from  him,  as  a  part  of 
the  succession  of  the  testator,  and  to  be  made  answerable  for  such 
debts  of  the  testator  as  were  contracted  under  the  French  laws, 
which  have  their  force  and  effect  according  to  the  provisions  of  those 
laws,  and  which  are  to  be  paid  out  of  the  succession,  according  to 
the  rules  and  regulations  thereby  established,  the  suit  could  only  be 
prosecuted  against  him  by  and  in  the  name  of  the  plaintiff  and  his 
brother,  if  they  have  both  jointly  taken  upon  themselves  the  man- 
agement and  administration  of  the  succession,  or  in  the  name  of  his 
brother.  Marc  Anthony,  alone,  if  he  has  alone  taken  upon 
44^  •  himself  the  administration  and  management,  and  not  in  the 
name  of  the  plaintiff  alone,  as  the  suit  is  now  brought. 
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Chase,  Gh.  J.  The  Court  are  of  opinion,  that  any  creditor  may 
sue  the  executor  pro/ormaj  as  he  is  called  here,  provided  he  shows 
himself  to  be  a  creditor  under  the  laws  of  the  country  where  the 
contract  was  entered  into.  That  as  long  as  assets  remain  in  the 
hands  of  the  executor  j>ro/orma,  he  is  answerable  to  the  creditors; 
and  if  there  is  any  surplus,  it  is  to  go  into  the  mass  of  the  succes- 
sion, there  to  be  distributed  according  to  the  laws  of  succession  of 
the  country  where  the  person  is  domiciled. 

The  Court  are  of  opinion,  that  personal  property  adheres  to  the 
person;  that  wherever  the  person  is  domiciled,  the  property  goes 
in  distribution,  according  to  the  laws  of  that  country.  Whatever 
fond  in  this  country  is  answerable  for  debts,  is  answerable  to  all 
creditors  alike,  (provided  they  show  themselves  to  be  creditors,) 
according  to  the  laws  of  this  country. 

If  our  laws  give  a  preference  to  our  citizens,  the  defendant  should 
have  pleaded  that  our  citizens  had  that  preference. 

The  plaintiff  is  to  be  considered  as  a  creditor,  and  in  no  other 
capacity;  and  if  he  has  not  inteimeddled,  so  as  to  prevent  his  re- 
covery as  such  under  the  French  laws,  he  must  recover  in  this 
action. 

The  Court  are  of  opinion,  that  if  the  jury  should  find,  from  the 
evidence,  that  the  plaintiff,  as  heir  pure  and  simple,  or  as  bene- 
ficiary heir,  has  not  intermeddled  with  the  estate  or  succession  of 
the  testator,  and  that  the  testator  was  indebted  to  the  plaintifi*,  at 
the  time  of  his  death,  that  then  the  plaintiff  has  a  right  to  support 
this  suit.  But  the  Court  do  not  mean  to  decide,  that  an  intermed- 
dlmg  by  the  plaintiff  in  the  quality  of  heir  pure  and  simple,  or  as 
heir  with  the  benefit  of  inventory,  would  defeat  his  right  of  recovery 
in  this  action,  that  question  being  still  open. 

The  Court  are  of  opinion,  that  the  assets  in  the  hands  of  the 
defendant,  as  executor  of  the  testator,  are  liable  to  the  payment  of 
debts  due  to  the  citizens  of  France  from  the  testator,  contracted 
there,  or  in  the  colonies  of  France,  and  that  the  defendant  will  be 
only  accountable  to  the  testamentary  executor,  the  heir  pure  and 
simple,  or  heir  with  benefit  of  inventory,  for  the  surplus  remaining, 
after  •  payment  of  debts,  which  surplus  is  distributable  ac-  ^^  _ 
cording  to  the  laws  of  France.    The  defendant  excepted.  ^^o 

10.  The  fifth  bill  of  exceptions. — The  defendant  further  offered  in  evi- 
dence, that  the  testator  being  a  French  citizen,  and  having  his 
domicil  in  the  Island  of  Martinique,  died  there,  having  first  duly 
made  the  wills  and  codicils  herein  before  mentioned  and  set  forth, 
and  that  at  the  time  of  his  death  he  was  possessed  of  certain  prop- 
erty in  the  U.  S.  and  had  certain  debts  due  to  him  therein ;  that  Pe- 
chier,  in  that  Island,  as  testamentary  executor,  took  upon  himself 
the  management  and  administration  of  the  succession  of  the  tes- 
tator, according  to  the  French  laws ;  that  th%  succession,  according 
to  the  laws  of  France,  is  the  whole  mass  of  his  estate,  real,  personaK 
13  2  H.  &  J. 
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mixed,  rights  and  claims,  whatsoever  and  wheresoever,  of  which  the 
deceased  was  seized  or  possessed,  or  to  which  he  had  right  or  title  at 
the  time  of  his  death,  and  which,  by  the  French  laws,  were  answer- 
able in  the  first  place  for  payment  of  debts,  and  then  of  legacies, 
and  after  the  payment  of  debts  and  legacies,  the  residue  to  be  en- 
joyed by  the  heir  of  the  deceased,  if  he  had  only  one  child,  or  if 
more  than  one,  to  be  divided  eqnally  between  them.  That  by  the 
said  law  all  the  children  constitute  but  one  heir,  and  are  equally  en- 
titled to  the  residue,  where  there  is  a  residue.  That  Pechier,  by 
taking  upon  himself  the  management  and  administration  of  the  suc- 
cession, was  the  person  whose  duty  it  was  to^ake  into  his  posses- 
sion, and  to  collect,  receive  and  obtain,  the  whole  of  the  succession, 
and  to  pay  and  satisfy  thereout  all  debts  due  ixom  and  claims 
against  the  succession ;  and  afterwards  to  deliver  over  the  residue 
to  the  heirs  of  the  testator,  unless  the  heirs,  or  some  one  of  them, 
chose  to  take  the  administration  and  management  of  the  succession 
out  of  the  hands  of  Pechier.  That  by  the  French  laws  the  heir  or 
heirs,  or  either  of  them,  have  an  exclusive  right,  in  the  first  instance, 
to  take  upon  themselves  the  management  and  administration  of  the 
succession,  and  if  they  do  not,  and  the  testamentary  executor  acts, 
yet  they  may,  whenever  they  please,  interpose  and  take  upon  them- 
selves the  management  and  administration  of  the  succession.  That 
the  testator  left  two  sons,  his  heirs,  both  of  whom  are  now  living, 
the  plaintiff,  and  his  brother  named  Marc  Anthony  Terrier  de  Lais- 
tre,  and  that  they,  sometime  in  thfe  ♦  month  of  July  in  the 
£4^  year  1798,  did  take  upon  themselves,  in  the  Island  of  Marti- 
nique, the  management  and  administration  of  the  succession ;  and 
that  Pechier  did  then  and  there  deliver  up  to  them  the  succession  as 
far  as  it  had  come  into  his  hands ;  and  thereupon  it  became  the  duty 
of  the  plaintiff,  and  his  brother,  to  take  into  their  possession  the 
whole  of  the  succession,  and  collect  and  obtain  the  debts,  &c.  consti- 
tuting part  of  the  same,  and  thereout  to  pay  all  debts  and  legacies. 
That  the  debts  and  claims  for  which  this  action  is  brought,  were  con- 
tracted and  arose  in  the  government  of  France,  and  are  subject  to 
the  operation  of  the  French  laws,  and  payable  out  of  the  succession 
according  to  those  laws,  and  in  such  manner  as  is  by  those  laws  pro- 
vided. That  he,  the  defendant,  according  to  the  wills  and  codicils, 
and  with  the  assent  of  Pechier,  while  he  had  the  management  and 
administration  of  the  succession,  obtained  letters  of  administration 
in  due  form  of  law,  in  this  State,  to  collect  the  debt-s  and  oth^ 
effects,  which  were  in  the  U.  S.  and  which  constituted  part  of  the 
succession,  in  order  to  pay  thereout  the  debts  by  the  will  charged 
thereon,  and  to  hold  the  residue  agreeable  to  the  dispositions  of  the 
testator,  and  the  French  laws  operating  thereon.  That  the  sum  re- 
maining in  his  hands,  after  payment  of  the  debts,  is  retained  by 
him,  he  claiming  the  ^me  as  a  legacy  given  him  by  the  testator. 
That  no  creditor  ot*  the  succession,  or  other  person,  can,  by  the  French 
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laws,  bring  snit  against,  or  have  any  claim  against  a  legatee,  who 
hath  obtained  his  legacy  for  which  he  can  prosecute  any  suit,  unless 
the  succession  is  insolvent,  and  that  the  insolvency'  must  be  estab- 
lished by  judiciary  proceedings  in  a  French  Court,  of  competent 
jurisdiction ;  and  that  there  was  no  evidence  given  by  the  plaintiff 
of  such  proceedings  having  been  had.  The  plaintiff  further  offered 
in  evidence,  that  by  the  laws  of  France,  and  her  colonies,  a  co-heir 
of  a  person  deceased,  with  benefit  of  inventory,  who  is  also  a  cred- 
itor of  the  deceased,  preserves  in  all  cases  his  rights  as  a  creditor, 
and  may  recover  his  debt*  out  of  the  estate  of  the  deceased  wherever 
he  can  And  it,  without  prejudice  to  his  rights  as  a  co-heir;  and  that 
the  plaintiff  in  this  a<;tion  never  did  act  as  co-heir  of  the  estate  of 
the  testator,  nor  in  any  manner  intermeddle  with  his  estate.  The 
plaintiff  then,  upon  the  whole  statement  in  this  case,  prayed  the 
opinion  of  the  Court,  and  their  •  direction  to  the  jury,  that  if  ^am 
the  jury  should  be  of  opinion,  from  the  evidence  before  them,  '^'^* 
that  the  testator  did  purchase  from  the  plaintiff,  in  the  Island  of 
Martinique,  sometime  in  or  before  the  year  1793,  four  slaves,  the 
property  of  the  plaintiff,  and  did  also  receive  from  the  plaintiff,  on 
loan,  at  Bordeaux,  in  France,  on  or  about  the  21st  of  May,  1793,  the 
sum  of  12,000  livres,  current  money  of  France,  and  on  or  about  the 
1st  of  August,  1793,  the  further  sum  of  28,000  livres  like  money,  and 
on  or  about  the  22d  of  May,  1795,  the  sum  of  $170,  current  money  of 
the  U.  S.,  to  be  employed  for  the  benefit  of  the  testator,  and  ac- 
counted for  with,  or  repaid  to  the  plaintiff;  and  that  the  testator, 
at  the  time  of  his  death,  was  possessed  of  personal  property  in  this 
State,  and  elsewhere  within  the  U.  S.  to  the  amount  of  $13,092.68, 
and  bequeathed  the  same  to  the  defendant  by  his  will,  bearing  date 
at  Martinique,  on  the  14th  of  April,  1797 ;  and  that  the  defendant 
duly  proved  the  said  will  in  the  Orphans'  Court  of  Baltimore  County, 
in  this  State,  and  obtained  from  that  Court  letters  testamentary  on 
the  will,  and  took  upon  himself  the  burden  and  execution  thereof, 
and  received  into  his  i)ossession,  as  executor,  the  personal  property 
of  the  testator,  then  the  plaintiff  is  entitled  to  recover,  as  well  the 
value  of  the  slaves,  as  the  several  sums  of  money  received  by  the  tes- 
tator, provided  there  be  assets  sufficient  to  pay  the  same,  and  if  not, 
then  so  pro  rata. 

Harper  and  Boyd^  for  the  plaintiff,  cited  The  Dutch  West  India 
Company  vs.  Van  MoseSj  1  Stra.  612 ;  2  Huberus^  B.  1,  tit.  3,  p.  26, 
cited  in  Emory  vs.  Greenov^gh^  3  Ball.  Rep.  370,  {note) ;  Melan  vs.  The 
]>uk€  of  FitzjameH,  1  Bos.  d;  Pull.  142;  Rohison  vs.  Bla^nd,  2  Burr. 
1077, 1078, 1083;  Imlay  vs.  Ullefsen,  2  Uast,  455;  Negro  Hector  vs.  Be 
Kerlegand,  3  H.  (&  McH.  IHo ;  Wright  vs.  Nutt,  1  H.  Blk.  Rep.  152 ; 
Folliott  vs.  Ogdenj  Ibid,  123 ;  S.  C.  3  T.  R.  734 ;  3  Bac.  Ab.  30;  Hun- 
ter vs.  PottSj  4  T.  R.  182, 183,  184,  185 ;  Pigott  vs.  ^fason,  in  Court  of 
Chan. ;  Sinclair  vs.  Monsieur  de  France,  2  Bos.  dc  Pull.  364,  (7wte) ; 
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Mostyn  vs.  FahrigaSy  1  Coicp.  174 ;  Dixon^s  Ex^rs  vs.  Ramsay's  JExPrSy 
3  Cranch,  324;  Talleyrand  vs.  Bourdangery  3  Yes.  448;  Thorn  vs. 
TT^a<&i»w,  2  Fe«.  36 ;  2  FonftZ.  442 ;  and  Domat,  349. 

^       •  Martin,  (Attorney  General)  lor  the  defendant,  cited  Har- 

^^^   per  vs.  Hampton^  1  ^.  <fc  J.  463;  2  Huberus,  B.  1  tit  3  ji.  36 ; 

Gumming  vs.  T^  /Sto/e,  1  i/.  ct*  J.  340;  Melan  vs.  TAe  DiiAe  o/*  jRfe- 

jafneSy  1  Bos.  &  PuU.  142;  Talleyrand  vs.  Bounlanger,  3  Fie*.  441 ;  and 

FafeW,  J5.  2,  ch.  8,  «.  110,  111. 

Chase,  Ch.  J.  delivered  the  opinion  of*  the  Court.  The  Court 
are  of  opinion,  that  it  is  a  general  principle,  which  admits  of  a  few 
exceptions,  that  in  construing  contracts  maide  in  foreign  countries, 
the  Courts  are  governed  by  the  lex  lod  as  to  what  respects  the 
essence  of  the  contract ;  that  is,  the  rights  acquired,  and  the  obliga- 
tions created  by  it.  That  the  remedy  or  mode  of  enforcing  the  con- 
tract, is  to  be  conformable  to  the  laws  of  the  country  where  the 
action  is  instituted.  Dixonh  ExWs  vs.  Ramsay's  Ex'rsj  3  Cranch,  323, 
324. 

The  exceptions  to  construing  contracts  according  to  the  lex  locij 
which  at  present  occur,  are  • 

First. — Where  by  the  terms  of  the  contract  it  is  to  be  executed  in 
another  country ;  there  the  parties  to  it,  by  common  consent,  adopt 
the  laws  of  that  country  as  the  rule  of  decision. 

Secondly. — Where  the  contract  is  contra  bonos  mores,  as  for  the 
price  of  prostitution — Such  a  contract,  though  legal  in  some  conn- 
tries,  would  not  be  enforced  in  England,  or  in  this  State. 

The  Court  are  also  of  opinion,  that  unless  the  jury  should  be  sat- 
isfied, according  to  the  laws  of  France,  that  a  co-heir  with  benefit  of 
inventory,  who  is  also  a  creditor,  cannot  recover  in  the  quality  of 
creditor,  without  renouncing,  that  then  the  plaintift'  is  entitled  to  re- 
cover whatever  the  jury  may  find  due  on  the  contracts  made  in 
France,  according  to  the  laws  of  France. 

The  Court  are  also  of  opinion,  that  as  to  that  part  of  the  sum 
which  is  claimed  under  the  contract  made  in  America,  the  plaintiff 
is  entitled  to  recover,  without  any  regard  to  the  laws  of  France, 
whatever  the  jury  may  find  due  thereby. 

The  Court  are  also  of  opinion,  that  upon  principles  of  common 
sense  and  justice,  no  part  of  the  testator's  estate  is  subject  to  distri- 
bution among  his  co-heirs,  but  the  surplus  or  residuum  which  may 
99€k  ^^**^  after  payment  of  all*  the  debts  and  legacies;  and 
^^^  that  a  debt  due  to  one  of  the  co-heirs  is  as  much  entitled,  on 
principles  of  justice,  to  payment,  as  a  debt  due  to  a  stranger;  and 
that  it  is  incumbent  on  the  defendant  to  prove  to  the  jury  that  there 
is  a  law  of  France  which  extinguishes  the  right  or  claim  of  the  co- 
heir creditor,  with  benefit  of  inventory,  unless  he  renounces  as 
co-heir. 
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(a)  The  Court  are  also  of  opinion,  that  the  laws  of  France  are 
matters  of  fact  to  be  found  by  the  jury,  upon  evidence  to  be  pro- 
duced to  them;  and,  unless  the  jury  find  some  law  of  France,  which 
extinguishes  the  claim  or  right  of  recovery  of  the  plaintiff,  that  the 
plaintiff  has  a  right  to  recover  in  this  case,  whatever  the  jury  may 
find  to  be  due  to  him  upon  a  full  investigation  of  the  evidence.  The 
Court  also  informed  the  jury  that  it  does  not  appear  to  the  Court  that 
there  is  any  law  of  France  which  is  a  legal  impediment  to  the  plain- 
tiff's recovery.    The  defendant  excepted. 

« 

Harper^  for  the  plaintiff,  before  the  jury,  upon  the  laws  of  France, 
cited  1  Damatj  346,  347,  348,  349 ;  and  2  Cautume  de  Paris,  252,  299, 
302. 

Martin,  (Attorney-General,)  and  Furviancej  for  the  defendant,  also 
beibre  the  jury,  referred  to  the  testimony  taken  under  the  several 
commissions  issued  in  this  cause.  2  Pothier,  116;  1  Path.  77;  2  Cou- 
tume  de  Paris,  Art  300,  301,  253,  302,  303,  304,  307,309,  317,  318,  344, 
and  the  commentary  of  Ferriere  on  those  Articles ;  Serres,  304, 305, 400, 
311,  312,  363,  309,  351,  393,  421,  315,  322,  323,  314,  308,  262;  Ordi- 
nance of  Letcis  XIV,  Art,  1,  4 ;  1  Coutume  de  Paris,  Art.  179 ;  13  Vin. 
Ab.  50,  414;  Peahens  JEvid.  48;  and  CoUet  vs.  Keath,  2  East,  260. 

Yerdict  and  judgment  for  the  plaintiff,  and  the  defendant  brought 
a  writ  of  error  to  this  Court. 

The  cause  was  argued  before  Tilghman,  Buchanan,  Nicholson 
and  Gantt,  JJ.  by 

Winder,  for  the  plaintiff  in  error,  and  by 

Harper  and  Boyd,  for  the  defendant  in  error. 

♦  The  Court  concurred  in  the  opinions  of  the  General  oon 
Court,  in  the  first,  fourth,  and  fifth  bills  of  exceptions,  taken  ^^" 
by  the  defendant  in  that  Court.  Judgment  affirmed. 


Hollingswoeth  et  ux  vs.  M'Donald  et  aL 

The  habendum  of  a  conveyance  in  trust,  after  vesting  a  life  estate  in  R.  P. 
uses  the  following  expressions:  ^^  And  from  and  after  her  decease,  that 
T.  P.  and  his  heirs,  forever,  shall  have  and  possess  the  said  land  and 
premises;  and  in  case  of  his,  the  said  T.  P^s  death,  without  lawful  issue, 
the  said  lands  shall  revert  to,  and  be  vested  in,  the  said  R.  P.  and  her 
heirs,  forever^' — Held,  T.  P.  took  a  fee  tail,  with  a  reversion  in  fee  to 
R.  P. 

In  a  conveyance  of  a  freehold  or  legal  estate,  technical  words  are  appro- 
priated by  law  to  the  creation,  or  limitation  of  particular  estates;  for 


(a)  This  part  of  the  Courtis  opinion  was  given  hy  them  after  the  argument 
of  all  the  points  of  law  in  the  cause,  and  while  the  Attomey-G(eneral  was 
^dressing  the  jury. 
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instance,  to  create  an  estate  in  fee  the  limitation  must  be  to  J.  S.  and 
his  heirs,  and  to  create  a  fee  tail,  to  J.  S.  and  the  heirs  of  his  body.  The 
words,  de  carpore  suo,  are  indispensably  necessary,  but  may  be  supplied 
by  words  to  the  same  effect,  plainly  designating  or  pointing  out  the 
body  from  whom  the  heirs  inheritable  are  to  issue  or  descend,  (a) 

A  feme  covert  cannot  transfer  or  pass  her  interest  in  land  to  another,  unless 
by  fine,  common  recovery  or  deed  executed  and  acknowledged  accord- 
ing to  the  mode  prescribed  by  the  Act  of  1715,  ch.  47. 

The  ucknowledgment  of  a  deed  by  a/eme  covert  grantor,  held  to  be  defec- 
tive, the  word  ^^/ear^^  being  omitted  in  the  certificate  of  acknowledg- 
ment, and  no  word  of  similar  import  or  meaning  substituted  in  its 
place;  but  held  to  be  cured  by  the  Act  of  1807,  ch.  52.  (b) 

A  literal  adherence  to  the  form  of  such  certificate  is  not  essentially  requi- 
site; and  the  omission  of  words  deemed  essential  can  be  supplied  by  the 
substitution  of  words  equipollent,  or  of  similar  import  and  significa- 
tion, (c) 

A  decree  of  the  Chancellor  is  subject  to  his  control,  only  upon  a  bill  of 
review,  or  a  bill  in  the  nature  of  a  bill  of  review. 

A  bill  of  review  lies  after  the  decree  is  signed  and  enrolled. 

A  bill  in  the  nature  of  a  bill  of  review  lies  after  the  decree  is  made,  but 
before  enrolment,  [d) 

A  decree  must  be  considered  as  enrolled  after  it  is  signed  by  the  Chancellor 
and  filed  by  the  register. 

A  bill  of  review  will  only  lie  for  two  causes:  Error  apparent  on  the  decree, 
or  for  some  matter  relevant,  existing  at  the  time  of  the  decree,  and 
discovered  since. 

A  bill  of  review  cannot  be  supported  for  matter  existing  at  the  time  of  the 
decree  and  discovered  since,  without  affidavit  of  such  matter,  and  the 
existence  of  it  at  the  time  of  the  decree,  to  lay  a  foundation  for  apply- 
ing to  the  Chancellor  for  his  leave  to  file  a  bill  of  review,  and  obtaining 
such  leave,  (d) 

(a)  Under  Rev.  Code,  Art.  44,  sec.  4,  no  words  of  inheritance  shall  be 
necessary  to  create  an  estate  in  fee  simple,  but  every  conveyance  of  real 
estate  shall  be  construed  to  pass  a  fee  simple  estate,  unless  a  contrary  inten- 
tion Mhall  appear  by  express  terms,  or  be  necessarily  implied  therein.  The 
nature  of  the  estate  conveyed,  whether  a  trust  or  a  use  executed,  is  not 
determined  so  much  by  the  terms  used  as  by  the  object  to  be  effected. 
Hawkins  vs.  Chapman^  36  Md.  83. 

(b)  Retroactive  legislation* to  cure  or  confirm  conveyances,  or  other  pro- 
ceedings, defectively  acknowledged  or  executed,  is  sustainable  on  the  ground 
that  it  operates,  not  upon  the  deed  or  contract  by  changing  it,  but  upon  the 
mode  of  proof  only.  But  the  deed  of  a  feme  covert  not  legally  acknow- 
ledged is  wholly  inoperative  as  to  her,  and  a  curative  Act  of  Assembly 
cannot  impart  life  to  it.  Orove  vs.  Todd,  41  Md.  633.  In  this  case  Hollings- 
worth  vs.  McDonald  is  distinguished.  See  Webster  vs.  HalL  3  H.  &  McH.  14, 
note. 

(c)  Approved  in  the  following  cases,  where  it  was  held  that  a  literal  com- 
pliance with  a  statute  directing  the  form  of  a  certificate  of  acknowledgment 
or  of  an  affidavit,  &c.  is  not  necessary,  but  that  such  a  compliance  as  meets 
and  subserves  the  design  of  the  statute  is  all  that  the  law  requires.  Young 
vs.  State,  7  G.  &  J.  260;  Warner  vs.  Hardy.  6  Md.  537;  Friend  vs.  HamtU,  34 
Md.  302;  Marlow  vs.  Maccubbin,  40  Md.  137. 

(d)  A  decree  is  to  be  considered  as  enrolled  when  it  has  been  signed  by 
the  Chancellor,  and  filed  by  the  register,  and  the  term  has  elapsed  during 
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On  petition  suggesting  proper  matter  supported  *by  affidavit  as  the  ground 
for  filing  a  bill  of  review,  the  Chancellor  exercises  his  judgment  on  the 
propriety  of  interfering  or  meddling  with  his  decree  for  the  cause  dis- 
closed, and  grants  or  rejects  the  application  accordingly. 


which  it  was  made.  Burch  vs.  Scott,  1  G.  &  J.  436;  Pfdtz  vs.  Pfeltz^  1  Md. 
Ch.  455:  Tabler  vs.  Castle,  12  Md.  144;  Price  vs.  Bank,  39  Md.  874.  All 
orders  and  decrees  in  Chancery  may  be  altered,  revised,  or  revoked,  during 
the  term  at  which  they  have  been  passed,  on  motion  or  petition.  Btirch  vs. 
Scott,  1  Bland,  112;  Dawes  vs.  Thomas,  4  Gill,  834;  Thruston  vs.  Devecmon, 
30  Md.  217.  Or  a  decree  may  be  revoked  before  enrolment  by  a  supplemen- 
tal bill  in  the  nature  of  a  bill  of  rcrview.  Burch  vs.  Scott,  1  G.  &  J.  424. 
Before  filing  such  bill  upon  the  ground  of  new  matter  discovered  since  the 
decree,  the  party  must  obtain  leave  of  the  Court  upon  a  petition,  verified  by 
affidavit,  stating  that  the  new  matter  could  not  have  been  produced  or  used 
by  the  party  at  the  time  when  the  decree  was  made.  Hughes  vs.  Jones,  2 
Md.  Ch.  289;  1  G.  &  J.  424.  On  an  application  for  leave  to  file  a  supplemen- 
tal bill  in  the  nature  of  a  bill  of  review,  it  is  not  enough  that  the  new  facts 
were  not  known  before  the  hearing,  but  it  must  appear  that  the  party  could 
not  have  known  them  by  the  use  of  reasonable  diligence.  Ridgeway  vs. 
Toram,  2  Md.  Ch.  808. 

A  decree  once  enrolled' cannot  be  opened  except  by  a  bill  of  review,  or  by 
an  original  bill  for  fraud,  or  by  a  petition  on  the  ground  that  it  was  obtained 
by  mistake  or  surprise,  or  by  consent  of  the  parties.  Burch  vs.  Scott,  1  G. 
&  J.  424;  Ducker  vs.  Belt.  If  Ud,  Ch.  18;  Stewart  vs.  Beard,  Ibid,  227;  Pvikney 
vs.  Jay,  12  G.  &  J,  69;  Marbury  vs.  Stonestreet,  1  Md.  152;  PfeaffvB.  Jones, 
50Md.  269. 

BUls  of  review,  A  bill  pf  review,  properly  so  called,  lies  against  those 
who  were  parties  to  the  original  bill,  and  against  them  only,  and  must  be 
either  for  error  apparent  on  the  face  of  the  decree,  or  for  some  newly  dis- 
covered matter.  1  Bland,  122.  A  bill  of  review  tor  apparent  error  may  be 
filed  without  obtainhig  the  leave  of  the  Court,  and  it  may  be  brought  by 
either  of  the  parties  to  the  original  bill,  or  by  a  person  not  such  a  party,  but 
whose  rights  are  affected  by  it.  Ihid.  In  the  English  Court  of  Chancery 
the  proceedings  in  the  cause  are  recited  in  the  decree.  In  Maryland  this 
practice  has  not  prevailed,  and  to  make  a  bill  of  review  as  effective  as  it  is  in 
the  English  Chancery,  the  proceedings  in  the  cause  should  be  the  subject  of 
revision  on  a  ^bill  of  review  in  the  same  manner  as  if  they  were  stated  on 
the  faco  of  the  decree.  Tomlinson  vs.  McKaigy  5  Gill,  278,  approving  the 
case  in  the  text.  For  the  purpose  of  examining  into  errors  of  law  the  bill, 
answers  and  other  proceedings  are.  in  our  practice,  as  much  a  part  of  the 
record  before  the  Court,  as  the  decree  itself:  for  it  is  only  by  a  comparison 
with  the  former,  that  the  correctness  of  the  latter  can  be  ascertained.  State 
Ts.  Ramshurg,  4d  Md.  888,  citing  the  case  in  the  text.  Where  errors  apparent 
of  law  are  assigned,  they  must  consist  of  some  defect  disclosed  upon  the 
record,  which  in  law  is  sufficient  to  vitiate  and  avoid  the  decree.  A  merely 
erroneous  conclusion  or  judgment  of  the  Court  will  not  answer.  These 
are  the  proper  subjects  of  redress  upon  an  appeal,  and  not  by  a  bill  of. 
review.  Bdl  vs.  Oosnell,  31  Md.  572.  The  opinion  of  the  Court  is  not  a 
part  of  the  decree  or  record  for  error  in  which  a  bill  of  review  will  lie. 
State  vs.  Ramshurg,  supra.  When  the  want  of  jurisdiction  in  the  Court  is 
apparent  on  the  record,  a  bill  of  review  lies.  Fox  vs.  Reynolds,  50  Md.  578. 
After  a  decree  has  been  affirmed  upon  appeal,  no  bill  of  review  would  prop- 
erly lie  for  error  apparent  on  the  face  of  the  decree.  Pinkney  vs.  Jay,  12  G. 
&  J.  69.     As  to  the  practice  on  such  bills  see  Burch  vs.  Scott,  1  G.  &  J.  426. 
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« 

Appeal  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
bill  of  complaint.    The  material  facts  were  these — The  c*x)mplainant 


The  Federal  procedure  is  similar,  On  a  bill  of  review  for  error  apparent, 
nothing  can  be  examined  but  the  pleadings,  proceedings  and  decree,  which 
constitute  the  record  in  the  cause:  the  proofs  cannot  be  looked  into  as  they 
can  on  an  appeal:  and  it  cannot  be  shown  that  the  Court  deduced  wrong 
conclusions  of  fact  from  the  proofs.  Whiting  vs.  Bank^  13  Peters,  6;  Pvt- 
nam  vs.  Dajy,  22  Wallace,  60;  Bufflngton  vs,  Harvey ^  95  U.  S.  99;  Thompson 
vs.  Maxwell,  Ibid,  891.  The  truth  of  matters  of  fact  alleged  in  such  a  biU 
of  review  is  not  admitted  by  a  demurrer  thereto,  if  they  are  inconsistent 
with  the  decree.  Shdton  vs.  Van  Kleeck^  106  U.  S.  532.  As  to  appeal  from 
a  decree  dismissing  a  bill  of  review  see  Berrett  vs.  Oliver,  7  G.  &  J.  191. 

In  the  case  of  a  bill  of  review  on  the  ground  of  newly  discovered  matter, 
the  party  must  first  petition  the  Court  fon  leave  to  file  the  bill.  Burch  vs. 
Scott,  1  Bland,  122;  S.  C.  1  G.  &  J.  424.  The  petition  is  addressed  to  the 
sound  discretion  of  the  Court  arising  out  of  the  circumstances  of  each  case. 
Pfdtz  vs.  Pfdtz,  1  Md.  Ch.  455.  The  new  matter  must  be  something  tending 
to  prove  what  was  in  issue  between  the  parties.  1  O.  &  J.  424.  On  such 
an  application,  whether  the  matter  is  in  truth  newly  discovered  or  not,  is  a 
question  which  must  be  then  traversed  and  finally  determined,  so  as  not  to 
leave  it  open  upon  the  bill  of  review  itself.  Hodges  vs.  MvUikin,  1  Bland, 
503.  If  the  new  matter  actually  came  to  the  knowledge  of  the  party,  or 
ought  to  have  been  known  to  him  by  reasonably  active  diligence  so  long 
before  the  decree  as  to  have  enabled  him  to  have  had  the  matter  put  upon 
the  record  at  the  hearing,  no  bill  of  review  will  be  allowed.  Ibid,  and 
Hughes  Vs.  Jones,  2  Md.  Ch.  289.  The  limitation  of  time  as  to  appeals  from 
decrees  of  the  Court,  applies  to  the  right  of  filing  bills  of  review,  and  such 
a  bill,  filed  nine  months  after  the  date  of  the  decree,  comes  too  late.  Pfdtz 
vs.  Pfeltz,  supra.  Cf.  BiUingdea  vs.  Baldunn,  28  Md.  85;  Whdan  vs.  Cock, 
29  Md.*  1.  As  to  the  right  to  file  bills  of  review  where  a  decree  has  been 
made  for  specific  performance  against  a  non-resident  defendant,  see  Bev. 
Code,  Art.  64,  sec.  28.  As  to  bills  of  review  in  cases  where  an  infant  or 
person  non  compos  mentis  is  interested,  see  Bev.  Code,  Art.  65,  sec.  50. 

Petitions  to  vacate  the  enrolment  of  decrees.  In  Her^rt  vs.  Rowles,  30  Md. 
278,  the  Court  said  that  to  the  above  rule's  there  are  well-founded  excep- 
tions, arising  in  cases  not  heard  upon  the  merits,  and  in  which  it  is  alleged 
that  the  decree  was  entered  by  surprise  or  mistake,  or  under  such  circum- 
stances as  shall  satisfy  the  Court,  in  the  exercise  of  a  sound  discretion,  that 
the  enrolment  ought  to  be  discharged  and  the  decree  set  aside.  These  excep- 
tions are  supported  not  only  by  the  soundest  reason,  but  also  by  the  highest 
authority.  The  decree  in  such  cases  being  by  default,  and  not  upon  the 
merits,  the  cause  of  the  default  can  never  be  the  subject;  of  inquiry  until 
the  decree  has  been  pronounced,  and  generally  not  until  after  the  term  has 
passed.  Without  the  exercise  therefore  of  this  power  in  the  Court  to  vacate 
the  enrolment,  a  party  against  whom  a  decree  had  been  entered  and  enrolled 
by  mistake  or  surprise,  and  without  any  laches  on  his  part,  would  be  with- 
out redress,  however  meritorious  his  defence  may  have  been.  A  bill  of 
review  would  be  of  no  avail,  because  his  claim  to  relief  is  not  based  upon 
error  apparent  in  the  decree,  nor  on  account  of  newly  discovered  evidence: 
and  unable  to  charge  fraud  in  obtaining  the  decree,  he  could  not  &ie  an 
original  bill  to  vacate  it  upon  that  ground.  Accordingly  it  is  laid  down  by 
the  most  eminent  elementary  writers,  and  fully  sustained  by  adjudged 
cases  that  where  a  case  has  not  been  heard  on  the  merits  the  Courts  will. 
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Bachel,  (one  of  the  appellants,)  whilst  she  was  aolcy  on  the  21st  of 
September,  1790,  was  seized  in  fee  of  the  tracts  of  land  called  Bich 
Keck  and  Howard's  Timber  Neck.  A  marriage  settlement  took 
place  between  the  complainants,  on  the  21st  of  September,  1790, 
and  Lyde  Goodwin  was  appointed  trustee.  This  settlement  was 
as  follows:  '^This  indenture,  made  the  21st  of  September,  1790,  be- 
tweeji  Jesse  Hollingsworth,  of  the  first  part,  Rachel  Lyde  Parkin, 
of  the  second  part,  and  Lyde  Goodwin,  of  the  third  part;"  and  after 
reciting  the  intended  marriage  between  the  said  Jesse  and  Rachel, 
stated,  that  the  said  Jesse  granted,  &c.  to  the  said  Lyde,  itnd  the 
said  Rachel,  with  the  consent  and  approbation  of  the  said  Jesse, 
granted,  &c.  to  the  said  Lyde,  his  heirs  and  assigns,  all  those  tracts 
of  land  called  Rich  Neck  and  Howard's  Timber  Neck,  *  "to  ^- 
haveand  to  hold  the  said  lands,"  &c.  "unto  the  said  Lyde  ^•** 
Ooodwin,  his  heirs  and  assigns,  for  ever.  In  trust  nevertheless, 
and  for  the  uses,"  &c.  '<That  she  the  said  Rachel  shall  have,  hold, 
occupy,  possess  and  enjoy,  the  said  lands,  with  the  rents,  issues  and 
profits  thereof,  for  and  during  the  natural  life  of  the  said  Rachel, 
and  the  same  convert  and  apply  to  her  separate  use  and  benefit, 
without  any  let,  trouble  or  impediment,  from  the  said  Jesse,  in  as 
full  and  ample  manner,  to  all  intents  and  purposes,  as  if  she  the  said 
Bachei  had  remained  ^feme  soU^  and  unmarried;  and  from  and  after 
her  decease,  that  Thomas  Parkin,  and  his  heirs,  for  ever,  shall  have 
and  possess  the  said  lands  and  premises;  and  in  case  of  his  the  said 
Thomas'  death,  without  lawful  issue,  the  said  lands  and  premises 
shall  revert  to,  and  be  vested  in,  the  said  Rachel,  and  her  heirs,  for 
ever,"  &c.  The  marriage  took  effect,  and  on  the  4th  of  January, 
1796,  the  complainants,  together  with  Lyde  Goodwin,  executed  a 
deed  to  Thomas  Parkin,  the  son  of  the  female  complainant  by  a 


upon  good  cause  being  shown,  exercise  a  discretionary  power  of  vacating 
an  enrohnent  and  giving  the  party  an  opportunity  of  having  his  case  dis- 
cussed. See,  to  the  same  effect,  Bank  vs.  Ecdeston^  48  Md.  145;  Doivnes 
vs.  Frid,  57  Md.  531.  The  discretion  to  be  exercised  upon  such  applications 
must  be  regulated  by  law  and  precedent,  and  not  a  mere  desire  to  let  in  a 
defence  upon  the  merits.  Rust  vs.  Lynch,  54  Md.  686.  This  discretionary 
power  is  applicable  as  well  to  the  time  when  the  petition  is  to  be  filed,  as  in 
other  respects.  Bank  vs.  Ecdeston,  supra.  As  to  the  affidavits  in  support 
of  the  petition,  see  Qechter  vs.  Oechter,  51  Md.  189. 

Does  a  bill  as  well  as  a  petition  lie  to  vacate  a  decree  obtained  by  surprise? 
Oliver  vs.  Palmer,  11  G.  &  J.  148;  Barry  vs.  Barry,  1  Md.  Ch.  20.  Can  a 
decree  be  vacated  on  petition,  on  the  ground  of  fraudf  Geehter  vs.  Oechter, 
supra.  As  to  original  bills  to  impeach  decrees  on  the  ground  of  fraud,  see 
Pinkney  vs.  Jay,  12  G.  &  J.  83;  Marhury  vs.  Stonestreet,  1  Md.  152.  Under 
Rev.  Code,  Art.  71,  sec.  40,  all  appeals  from  decrees  and  orders  in  equity 
must  be  taken  within  nine  months  from  the  date  thereof,  unless  it  shall  be 
alleged  on  oath  that  such  decree  or  order  was  obtained  by  fraud  or  mistake, 
in  which  case  the  appeal  shall  be  entered  within  two  months  from  the  time 
of  the  discovery  of  the  fraud  or  mistake.  See  Ashton  vs.  Anhton,  35  Md. 
501. 
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former  marriage,  which  purports  to  convey  to  him  an  estate  in  fee 
simple  in  the  said  lands,  and  was  acknowledged  as  follows;  "Balti- 
more County,  set.  On  this  15th  day  of  Febmary,  1796,  personally 
appeared  Jesse  HoUingsworth  and  Lyde  Goodwin  before  ns  the  sub- 
scribers, two  justices  of  the  peace  for  Baltimore  County,  and  severally 
acknowledged  the  aibregoing  instrument  of  writing  to  be  their  act 
and  deed,  according  to  the  true  intent  and  meaning  thereof.  At 
the  same  time  came  Bachel,  the  wife*  of  the  said  Jesse  HoUingsworth, 
and  being  by  us  privately  examined  apart  from  and  out  of  the  pres- 
ence and  hearing  of  her  said  husband,  did  acknowledge  the  afore- 
going instrument  of  writing  to  be  her  act  and  deed,  according  to 
the  intent  and  meaning  thereof,  and  declared  that  she  made  and 
executed  the  same,  and  this  her  acknowledgment  thereof,  volun- 
tarily and  of  her  own  free  will  and  accord,  without  being  induced 
thereto  by  threats  of  or  ill  usage  from  her  said  husband,  or  through 
fear  of  his  displeasure/'  This  acknowledgment  was  signed  by  the 
justices.  Parkin,  the  grantee,  died  in  possession  of  the  lands  in 
1797,  of  full  age,  and  by  his  will  devised -the  same  in  fee  to  his 
mother,  one  of  the  complainants.  Certain  creditors  of  Parkin  and 
M'Kenna  filed  a  bill  in  the  Court  of  Chancery  against  the  com- 
plainants, under  the  devise  to  the  mother  as  devisee  of  Parkin,  or 
9QO  as  his  heir  of  law,  stating  that  *  Parkin  died  seized  in  fee  of 
'**^'*  the  lands;  that  they  were  his  creditors;  that  Parkin  and 
M'Kenna  were  insolvent,  and  praying  a  sale  of  the  land.  The  com- 
plainants answered  the  bill,  admitting  Parkin  to  be  seized  in  fee  of 
the  lands,  and  that  he  devised  the  same  to  his  mother,  one  of  the 
complainants.  A  decree  for  a  sale  took  place:  S.  Chase,  Junior, 
was  appointed  trustee  for  making  the  sale,  who  made  a  sale  of 
part  of  the  lands,  and  made  a  reiK>rt  thereof  to  the  Chancellor,  which 
was  confirmed,  by  the  consent  of  the  complainants.  After  the  sale 
made,  and  the  confirmation  thereof,  the  complainants  alleged,  they 
had  discovered  that  Parkin  never  was  seized  of  the  lands  in  fee,  bat 
that  the  estate  in  fee  belonged  to  the  complainant,  Bachel;  and  that 
the  deed  from  the  complainants  to  Parkin,  was  not  such  a  deed  as 
passed  the  estate  of  a  married  woman.  The  prayer  of  the  bill  was^ 
that  the  Chancellor  would  decree  the  sales  of  the  lands  to  be  null 
and  void,  &c.  and  for  general  relief,  &c. 

Hanson,  C.  (October  Term,  1805,)  decreed,  that  the  bill  be  dis- 
missed, &c.  From  this  decree  the  complainants  appealed  to  this 
Coiu~t. 

The  cause  was  argued  at  December  Term,  1806,  before  Chasb^ 
Cb.  J.  Til(;h3ian,  Buchanan,  Nicholson,  and  Gantt,  JJ. 

Key,  for  the  appellant,  contended,  1.  That  the  deed  of  the  2l8t  of 
September,  171K),  being  a  marriage  settlement,  vested  the  fee  of  the 
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lands  in  Goodwin,  as  trustee,  for  the  sole  and  separate  use  of  Mrs. 
HoUingsworth,  for  life,  of  the  rents,  issues  and  profits  thereof.  2. 
lu  trust  for  Parkin,  as  estate  tail.  3.  In  trust  of  the  remainder  in 
fee  to  Mrs.  HoUiugsworth,  and  her  heirs.  4.  That  no  power  of  dis- 
position is  given  by  the  trust  deed  of  the  lands  therein  mentioned. 
5.  That  the  deed  of  the  4th  of  January,  1796,  does  not  pass  any 
estate  or  interest  from  Mrs.  Hollingsworth.  6.  That  an  equitable 
estate  can  no  more  be  conveyed  by  Sbfeme  covert^  unless  the  law  is 
complied  with,  than  a  legal  estate  can,  if  there  is  no  power  given  in 
the  trust  deed  pointing  out  a  dififerent  mode.  7.  That  no  act  done 
by  Mrs.  Hollingsworth  does  divest  her  estate  in  the  lands. 

On  the  first,  second,  third,  and  fourth  points,  he  insisted,  that  the 
trusts  created  by  the  deed  of  1790,  were  not  •  executed  by  ^^o 
the  statute,  and  that  where  they  were  not,  the  terms  of  the  ^^^ 
trust  must  be  governed  by  the  intention  of  the  grantor.  That  the 
legal  efiect  and  import,  and  the  particular  meaning  and  operation  of 
that  deed,  created  an  estate  tail  in  Parkin,  and  the  lands  were  not 
answerable  for  his  debts.  To  show  that  the  words  in  the  habendum 
of  the  deed  created  an  estate  tail,  he  cited  2  RoU.  Ah.  tit.  Orantj  65^ 
pi  25;  Ihidj  68,i>Z.  28;  Co.  Litt.  21  a;  and  Skep.  T.  52,  75, 103,  113. 

On  the  fifth  point,  he  referred  to  the  Act  of  1715,  ch.  47;  Webster^ » 
Lmee  vs.  IfaZ/,  2  H.  &  McH.  19 ;  Flanagan'a  Lessee  vs.  Youngy  lUdy 
38;  Lewis'^  Lessee  vs.  Water*,  ^  H.  &  McH.  430;  Jacobus  Lessee  vs. 
JTraner,  1  H.  &  J.  291 ;  Feddicoarfs  Lessee  vs.  Biggs^  Ibidj  293 ;  Haw- 
hns^  Lessee  vs.  Burress,  Ibidj  513 ;  The  Corporation^  dtc.  vs.  Hammond^ 
iWd,  580;  Heath^s  Lessee  vs.  JEden,  Ibid^  751;  and  Greene  vs.  Muse  d' 
EnnaW  Lessee^  (ante  62.) 

On  the  sixth  point,  he  cited  8h^.  T.  507;  QiJb.  L.  of  Uses^  1,  2, 
244;  Watts  vs.  Ball^  1  P.  Wms.  109;  2  BUc.  Com.  337;  BanJcs  vs. 
Suttany  2  P.  Wrns.  713;  North  vs.  Champemoon,  2  Chan.  Ca.  78;  and 
CdverVs  Lessee  vs.  Bden^  2  B.  (&  McH.  336. 

Harper  J  tor  the  appellee,  contended,  1.  That  this  was  substantially 
a  bill  of  review,  on  the  ground  of  new  matter  discovered,  and  must 
be  so  considered ;  and  in  this  view  of  the  bill,  it  is  lial3le  to  four 
objections — 1st.  It  is  not  in  time.  2d.  It  is  without  affidavit  or 
leave.  Mitf.  34.  3d.  It  is  not  for  newly  discovered  matter.  Chan. 
Pr.  tit.  Bill  of  Bedew  /  Mitf.  34.  And  4th.  If  this  could  be  con- 
sidered as  newly  discovered  matter,  it  is  still  not  within  the  rule. 
It  must  be  matter  which  the?  party  had  previously  no  means  of  know- 
ing.   Ibid. 

2.  That  Mrs.  Hollingsworth's  acknowledgment  of  the  deed  of 
1796,  is  sufficient,  the  Act  of  1715,  ch.  47,  not  prescribing  a  formula 
which  must  be  strictly  pursued.  Websier'^s  Lessee  vs.  Hall^  2  H.  & 
McH.  19;  Pattison^s  Lessee  vs.  Chew,  1  H  &  J.  587,  [note;)  Oittings^ 
Lessee  vs.  Hallj  in  this  Court,  on  appeal. 

3.  That  Parkin,  under  the  deed  of  1790,  had  a  remainder  in  fee  sim- 
ple, and  not  in  tail;  and  that  such  a  limitation,  appUed  in  a  deed  to  a 


204        HOLLINGSWORTH  r«.  MCDONALD.— 2  H.  &  J. 

legal  estate,  either  at  common  law,  or  by  way  of  use,  would  give  a  fee 
simple,  *  he  cited  5  Blk.  Com.  107 ;  Litt.  sec.  31 ;  Co.  LitL  21,  27 
'^•^*  h;  Abraham  vs.  Ttoigg,  Cro.  Eliz.  478;  Idle  vs.  Cook€j2  Ld. 
Raym.  1146;  1  Boll.  Ah.  838;  Faramxmr  vs.  Yardly^  Plate.  541;  LitL 
258;  Tumman  vs.  Cooper ,  Cro.  Ja.  476 ;  X^^  vs.  Bra>ce^  Carth.  343;  & 
C.  5  Mod.  266 ;  «.  0.  1  X<f .  ^ayw.  101 ;  S.  C.  3  SalJc.  337.  That  trust 
estates  are  governed  in  their  creation,  limitation  and  extent,  by  all 
the  same  rules  of  construction,  which  apply  to  legal  estates,  he  cited 
2  BlJc.  Com.  337 ;  Shep.  T.  507 ;  DuJce  of  NorfoWs  Ca^e^  3  Chan.  Ca 
48;  Philips  vs.  Philips,  1  P.  Wms.  35;  Watts  vs.  Ball,  Ibid,  109 
Banks  vs.  Sutton,  2  P.  Wm.  713;  Jones  vs.  Morgan,  1  J?ro.  CAaii.  Ca 
222 ;  Philips  vs.  Bridges,  3  Fe».  Jr.  127 ;  Bagshaw  vs.  Spencer,  2  iKJt 
578;  (?ar<A  vs.  Balduoin,  2  T'e«.  646;  2  ^onftL  16;  1  Feame,  166, 170 
Glenorchy  vs.  BosviUe,  Ca.  temp.  Finch,  3;  Ward  vs.  BraMey,  2  F«t» 
23;  Pea^cock  vs.  Sooner,  76wi,  195;  Daffome  vs.  Goodman,  Ibid,  363 
Wc&6  vs.  B^c&ft,  1  P.  Www.  132;  Theebridge  vs.  Kilbume,  2  Yes.  237 
2  Feame,  302.  That  admitting  the  acknowledgment  to  be  ineffec 
tual,  and  Parkin  to  have  only  an  estate  tail,  with  remainder  over  in 
fee  to  his  mother,  until  the  interest  during  her  life  is  at  end,  the 
estate  is  liable  for  Parkin's  debts ;  and  that  this  application,  if  iiee 
from  all  other  objections,  is  premature.  He  cited  Lord  Hardwicke^s 
observations  in  Pawlet  vs.  Del4ival,  2  Ves.  666. 

Martin,  in  reply.  1.  As  to  the  question  what  estate  was  created 
by  the  deed  of  1790,  he  cited  Co.  LiU.  21a;  1  Roll.  Ab.  838;  Tum- 
man vs.  Cooper,  Cro.  Jac.  476 ;  Bamfield  vs.  Fopham,  1  P.  Wms.  57, 
<n;)  Perkins,  sec.  173.  2.  He  contended  that  the  Court  of  Chancery 
determines  what  estate  passes  under  the  trusts;  and  whatever  inte- 
rest that  Court  determines  to  exist,  goes  as  a  legal  estate  at  law. 
He  cited  5  Bac.  Ab.  tit.  Uses  &  TrusU,  308,  352, 354,  379,  386 ;  OUb. 
Law  of  Uses,  161, 162.  3.  As  to  what  is  an  executed,  and  what  is 
an  executory  trust,  he  cited  2  Fonbl.  50,  {note;)  Ibid,  400,  {note  q.) 
4.  As  to  the  legal  effect  of  the  deed  of  1796,  he  referred  to  the  Act 
of  1715,  ch.  47.  Wilson  on  Fines,  20;  Nicholsonh  Lessee  vs.  Hemsley, 
S  H.&  McH.  409 ;  and  Sonday^s  Case,  9  Coke,  127.  5.  That  if  ^feme 
oovert  holds  a  separate  estate  under  a  marriage  settlement,  she  can- 
not  •  convey  in  any  other  mode  than  that  prescribed  by  law, 
ZSo  where  there  is  none  pointed  out  in  the  marriage  settlement. 
He  cited  2  Bac.  Ab.  tit.  Curtesy;  Hearle  vs.  Greenbank,  3  Atk.  695;  & 
C.  1  Ves.  298 ;  Roberts  vs.  Dixwell,  1  Atk.  607.  6.  Whether  the  ap- 
pellants have  a  right  to  bring  the  present  bill,  if  considered  as  a  bill 
of  review  upon  discovery  of  new  facts,  or  as  an  original  bill,  he  cited 
Mitf.  35,  74 ;  1  Harr.  Chan.  Pr.  306 ;  Hindis  Pr.  38 ;  Anonymous,  3 
Atk.  17 ;  Morris  vs.  Le  Neve,  Ibid,  26,  35,  38.  Curia  adv.  vult 

At  the  present  term  the  opinion  of  the  Court  was  delivered  by 

Chase,  Ch.  J.    In  this  case,  the  first  question  to  be  decided  by 
the  Court  is,  what  estate  vested  in  Thomas  Parkin,  in  the  land  in 
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qaestion,  under  and  in  virtue  of  the  deed  from  Jesse  HoUingsworth, 
and  Rachel  Lyde  Parkin,  to  Lyde  Goodwin,  executed  on  the  21st  of 
September,  1790? 

The  question  arises  on  the  following  words  in  the  habendum  of  the 
deed:  ^'  And  from  and  after  her  decease,  that  Thomas  Parkin,  and 
his  heirs,  for  ever,  shall  have  and  possess  the  said  lands  and  premises ; 
and  in  case  of  his  the  said  Thomas'  death  without  lawful  issue,  the 
said  lands  shall  revert  to  and  be  vested  in  the  said  Bachel,  and  her 
heirs,  for  ever." 

It  is  admitted  that  Lyde  Goodwin,  under  this  deed,  took  a  fee 
simple  in  the  lauds  in  question,  in  trust  for  Rachel  Parkin,  during 
her  life,  and  that  the  words  before  recited,  would  in  a  will  create  an 
estate  tail  in  Tbomas  Parkin;  but  it  is  objected  that  those  words  in 
a  deed  will  not  create  an  estate  tail,  and  that  a  fee  simple  passed  to 
Thomas  Parkin. 

It  is  without  doubt  that  the  above  words  in  a  will  would  give  a  fee 
tail,  because  no  t-echnical  words  being  necessary  to  create  such 
estate.  The  intention  expressed  by  the  words  of  the  testator  must 
prevail  if  not  inconsistent  with  some  rule  or  principle  of  law ;  and 
the  intention  is  plain  here  that  Thomas  Parkin  was  to  take  a  fee 
tail. 

In  a  deed  or  conveyance  of  a  freehold  or  legal  estate,  technical 
words  are  appropriated  by  law  to  the  creation  or  limitation  of  par- 
ticular estates;  for  instance,  to  create  an  estate  in  fee,  the  limitation 
most  be  to  J.  S.  and  his  heirs,  and  to  create  a  fee  tail,  to  J.  S.  and 
the  heirs  of  his  body.  *  It  is  established  that  the  words  de  ^^^ 
corpore  suo  are  not  indispensably  necessary,  but  may  be  sup-  ^^^ 
plied  by  words  equii)ollent  or  tantamount,  plainly  designating  or 
pointing  out  the  body  from  whom  the  heirs  inheritable  are  to  issue 
or  descend. 

In  this  case  the  limitation  is  to  Thomas  Parkin,  and  his  heirs,  and 
in  case  of  his  death  without  lawful  issue,  to  revert  to  Rachel  Parkin, 
and  her  heirs.  These  words  are  comprehended  in  one  sentence,  and 
contain  the  two  requisites  necessary  to  constitute  an  estate  tail. 
The  subsequent  words,  ^Mn  ciise  of  his  death  without  lawful  issue," 
qaalify  and  restrain  the  generaUty  of  the  precedent  expressions,  (to 
Thomas  Parkin,  and  his  heirs,)  and  point  out,  unequivocally  and 
plainly,  the  heirs  intended  to  inherit,  and  confine  them  to  heirs  of 
his  body.  Thomas  Parkin  could  not  die  without  heirs,  as  long  as  he 
had  lawful  issue;  and  in  this  case  the  words  lawful  issue,  heirs  of  his 
body,  and  issue  of  his  body,  as  words  of  limitation,  expressive  of  the 
quality  of  the  estate  to  be  granted,  are  of  the  same  import  and  signi- 
fication, and  necessarily  designate  the  heirs  intended  to  inherit,  and 
do  convert  the  fee  simple  created  by  the  first  words,  into  a  fee  tail; 
for  Thomas  Parkin  could  not  have  issue,  or  lawful  issue,  but  of  his 
body. 
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The  Court  being  of  opinion,  that  an  estate  tail  vested  in  Thomas 
Parkin,  with  the  reversion  in  fee  to  Bachel  Lyde  Parian,  under  the 
deed;  and  being  also  of  opinion,  that  the  said  words  in  a  conveyance 
of  a  freehold  estate,  woold  create  a  fee  tail,  it  becomes  nnnecessaiy 
to  decide  the  question,  so  ably  and  learnedly  discussed  by  the  coun- 
fiel,  how  far  the  Court  is  at  liberty,  in  expounding  a  deed  of  convey- 
ance creating  or  limiting  an  use  or  trust  at  common  law,  and  not 
united  to  the  possession  by  the  statute  of  uses,  to  reject  the  rales 
established  by  the  common  law,  in  the  construction  of  a  convey- 
ance of  a  freehold  estate,  and  to  give  an  exposition  according  to  the 
intention  of  the  parties,  as  in  a  will. 

It  is  also  unnecessary  to  decide  on  the  nice  and  refined  distinctions 
between  trusts  executed  and  executory;  and  the  Court  give  no 
opinion  on  those  questions. 

As  to  the  operation  of  the  deed  of  1796.  It  is  unquestionable 
that  ^feme  covert  cannot  transferor  pass  her  interest  in  land  to 
another,  unless  by  fine,  common  recovery,  or  deed  executed  and 
♦>Q«y  acknowledged  according  to  the  mode  •  prescribed  by  the  Act 
^•^  •  of  1716 ;  and  'the  question  to  be  decided  by  the  Court  is, 
whether  the  acknowledgment  of  the  deed  by  Mrs.  Hollingworth  is 
comformable  to  the  said  mode,  and  effectual  to  render  the  deed  opera- 
tive in  law  to  convey  her  interest  in  the  lands  in  dispute  to  her  sou 
Thomas  Parkin  ? 

The  Court  are  of  opinion,  that  the  acknowledgment  is  substantially 
defective,  the  word  "  fear  ^  being  omitted  in  the  certificate  of  the 
acknowledgment,  and  no  word  of  similar  import  or  meaning  substi- 
tuted in  its  place.  The  word  fear,  in  that  part  of  the  certificate, 
means  a  particular  specific  kind  of  fear,  and  signifies  that  she  makes 
her  acknowledgement  without  being  induced  thereto  by  fear  of  iU- 
usage  by^  her  husband.  The  true  and  genuine  meaning  of  the  words, 
^'  without  being  induced  thereto  by  fear  or  threats  of  ill-usage  by  her 
husband,"  being  fear  of  ill-usage,  threats  of  ill-usage,  or  actual  ill- 
usage. 

The  Court,  in  thus  giving  their  opinion,  do  not  decide  that  a  literal 
adherence  to  the  form  of  the  certificate  is  essentially  requisite,  and 
that  the  omission  of  words  deemed  essential,  cannot  be  suppUed  by 
the  substitution  of  words  equipollent,  or  of  similar  import  and  sig- 
nification. But  the  Court  are  of  opinion,  that  the  deed  is  rendered 
valid  and  effectual  to  pass  the  land  mentioned  therein,  to  Thomas 
Parkin,  in  fee  simple,  by  the  Act  of  Assembly,  .entitled,  "  An  Act  for 
quieting  possessions,  and  securing  and  confirming  the  estates  of  par- 
chasers,"  passed  at  November  Session,  1807,  ch.  52,  it  appearing  by 
the  certificate  of  the  acknowledgment  of  Kachel  HoUingsworth,  that 
she  made  her  acknowledgment  privately  and  willingly,  out  of  the 
presence  and  hearing  of  her  husband. 

As  to  the  question,  whether  the  present  bill  can  be  sustained  f 
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The  decree  of  the  Chancellor  is  subject  to  his  control,  only  npon  a 
bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review. 

A  bill  of  review  lies  after  the  decree  is  signed  and  enrolled. 

A  bill  in  the  nature  of  a  bill  of  review  lies  after  the  decree  is  made, 
but  before  enrollment. 

A  decree  must  be  considered  as  enrolled,  after  it  is  signed  by  the 
Chancellor,  and  filed  by  the  register. 

•  A  bill  of  review  will  only  lie  for  two  causes — Error  ap-  g^^^ 
parent  on  the  decree,  or  for  some  matter  relevant,  existing  at  ^•'^ 
the  time  of  the  decree,  and  discovered  since.  Nothing  appeal's  on 
the  proceedings  on  the  first  bill  to  support  the  position  that  there  is 
error  apparent  on  the  decree,  the  deeds  not  being  made  a  part  of  the 
proceedings. 

It  cannot  be  supported  for  matter  existing  at  the  time  of  the  de- 
cree, and  discovered  since,  without  affidavit  of  such  matt-er,  and  the 
existence  of  it  at  the  time  of  the  decree,  to  lay  the  foundation  for  ap- 
plying to  the  Chancellor  for  his  leave  to  file  a  bill  of  review,  and  ob- 
taiuing  such  leave. 

On  petition  suggesting  such  matter,  supported  by  affidavit  as  the 
grouDd  for  filing  a  bill  of  review,  the  Chancellor  exercises  his  judg- 
ment on  the  propriety  of  interfering  or  meddling  with  his  deci*ee,  for 
the  cause  disclosed,  and  grants  or  rejects  the  application  accordingly. 
These  requisites,  for  laying  the  foundation  for  the  present  bill,  not 
having  been  complied  with,  the  Court  are  of  opinion,  that  the  decree 
of  the  Chancellor,  dismissing  the  bill,  be  affirmed,  with  costs  to  the 
appellee.  Decree  affirmed. 


Norwood  vs.  Norwood. 

A.  and  B.  entered  into  a  bond  to  C.  on  which  separate  suits  were  brought, 
and  judgments  recovered.  B.  pays  both  judgments,  and,  as  the  surety, 
obtains  an  assignment  of  the  judgment  against  A.  from  the  attorney  of 
C.  and  issued  an  execution  in  his  own  name  as  assignee  of  C.  against  A. 
on  the  judgment  against  him,  for  the  whole  sum  of  money  recovered. 

A.  filed  a  bill  in  Chancery  against  B.  charging  that  the  bond  was  for  a 
joint  debt  due  from  both  of  them;  that  he  had  paid  nearly  one-half  of 
the  debt,  and  that  B.  was  liable  for  the  other  half — ^also,  that  B!  was 
indebted  to  him  in  a  sum  of  money  recovered  by  a  decree  in  Chancery, 
which  he  refused  to  discount.  Prayer  for  general  relief,  and  for  an 
injunction  to  stay  the  execution.  Injunction  granted,.  B.  by  his  answer, 
denied  that  the  debt  was  a  joint  one;  that  he  was  the  surety  of  A.  in  the 
bond.  He  admitted  the  decree  obtained,  but  that  he  had  appealed  there- 
from, which  appeal  was  depending  and  undetermined.     Decreed^  that 

B.  was  a  co-principal  with  A.  in  the  bond  to  C.  on  the  ground  that  he 
received,  in  specifics,  as  his  share  of  the  personal  estate  of  his  father, 
(for  whose  debt  the  bond  was  given,)  as  a  consideration  for  his  becoming 
a  principal  in  the  bond  with  A.  That  A.  be  charged  with  one-half  of 
the  amount  of  the  bond,  with  interest,  and  credited  with  the  payments 
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by  him  made,  and  the  amount  of  the  decree  since  finally  made  in  hiB 
favor,  and  be  also  charged  with  B^s  distributive  share  of  his  father's 
estate,  with  interest.  By  which  a  balance  was  due  from  A.  to  B.— De- 
creed, that  the  injunction  be  dissolved,  and  that  B.  be  permitted  to  take 
out  execution  against  A.  on  the  judgment  at  law,  for  the  said  balance, 
with  interest,  &c.  And  that  the  execution  be  sued  out  in  the  name  of 
C.  for  the  use  of  B.  (a) 

Appeal  i'rom  a  decree  of  the  Court  of  Chancery.  The  bill,  filed 
by  the  complainant,  Edward  Norwood^  (now  appellee,)  on  the  Slstof 
Jaly,  1800,  stated,  that  he  and  the  defendant  Samael  Norwood,  (now 
appellant,)  being  jointly  indebted  toD.  Dalany,  on  the  20th  of  April, 
1784,  gave  to  him  their  joint  bond,  conditioned  for  the  payment  of 
£314  sterling,  and  £320  current  money,  with  interest.  That  the  de- 
fendant having  omitted  to  pay  any  part,  suits  were  brought  against 
each  on  the  bond,  and  judgments  obtained.  That  the  complainant 
paid  £100  1 1,  current  money,  *  on  the  17th  of  September,  1788, 
-^^^  and  *1,000  on  the  28th  May,  1795.  That  the  balance  due  from 
him  on  the  judenment,  after  the  deduction  of  the  payments,  amounted, 
with  interest  and  costs,  on  the  29th  of  July,  1800,  to  £321 5  10.  That 
the  defendant,  contriving  to  injure  and  oppress  the  complainant,  ob- 
tained an  assignmentof  the  whole  judgment  against  the  complainant, 
and  issued  an  execution  thereon  in  his  own  name,  as  assignee,  and 
threatens  to  levy  the  whole  amount  of  the  judgment,  although  the 
defendant  is  himself  liable  for  one-half.  That  the  defendant  is  in- 
debted to  the  complainant  in  £776  15  6  current  money,  exclusive  of 
interest  and  costs,  recovered  by  the  latter  of  the  former  by  a  decree 


-  / 


(a)  Affirmed  in  Sotheren  vs.  Reed^  4  H.  &  J.  307,  and  in  HoUingsworth  tb. 
Floyd.  2  H.  &  G.  91.  Payments  by  sureties  are  highly  favored  by  our  laws, 
and  have  been  liberally  dealt  with  by  the  Court.  A  payment  in  full  entitles 
a  surety  to  an  assignment  of  the  judgment  against  the  principal  by  the  Act 
of  1768,  c.  32,  (Code,  Art.  9,  sec.  6,)  HoUmgsworth  vs.  Floyd,  supra.  When 
the  surety  on  a  bond  has  satisfied  the  same,  he  is  entitled  to  claim  from  the 
principal  no  more  than  he  has  actually  paid  in  satisfaction,  and  he  cannot 
recover  this  by  a  suit  in  the  name  of  the  obligee  against  himself  and  his  co- 
obligor,  but  must  demand  an  assignment  of  the  bond  under  Code,  Art.  9, 
sec.  5.  Martifidale  vs.  Brock,  41  Md.  572.  In  this  case  the  Court  doubted 
whether  it  was  competent  for  the  attorney  of  the  creditor  to  make  the 
assignment.  But  by  the  Act  of  1880,  ch.  161,  it  is  provided  that  when  any 
person  shall  recover  a  judgment  against  the  principal  debtor  and  surety,  and 
the  amount  due  on  the  judgment  shall  be  satisfied  by  the  surety,  the  credi- 
tor, or  his  attorney  of  record,  shall  assign  the  same  to  the  surety,  and  such 
assignment  being  filed  in  the  bourt  where  the  judgment  was  rendered,  the 
assignee  shall  be  entitled  to  execution  in  his  own  name  against  the  principal 
for  the  amount  so  paid  by  the  surety.  The  same  Act  provides  for  the  assign- 
ment of  a  judgment  against '  several  sureties  to  the  one  or  more  of  them 
satisfying  the  same.  The  case  in  the  text  is  examined  in  Peacock  vs.  Pem- 
broke, 8  Md.  350.  Cf.  Colegate  vs.  Savings  Instn.  11  G.  &  J.  114;  Carroll  vs. 
Boicie,  7  Gill,  34;  Smith  vs.  Anderscm.  18  Md.  520;  Orisfidd  vs.  State.  55  Md. 
192;  Berry  vs.  Nicholls,  post.  m.  p.  508. 
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of  the  Court  of  Chancery .  That  the  defendant  refuses  to  discount 
ont  of  the  judgment  any  part  of  the  money  due  to  the  complainant. 
Prayer  for  general  relief,  and  an  injunction.  Injunction  granted,  &c. 
The  answer  of  the  defendant  stated,  that  on  the  20th  of  April,  1784, 
at  the  pressing  solicitation  of  the  complainant,  he  became  his  security 
to  D.  Dulany,  in  the  bond  stated  in  the  bill,  and  which  bond  was 
given  to  renew  a  former  bond  of  the  complainant  to  Dulany,  for  the 
sole  and  proper  debt  of  the  complainant,  contracted  about  the  year 
1772.  That  the  defendant  neither  directly  nor  indirectly  received 
or  participated  in  the  benefit  of  any  part  of  the  consideration  of  the 
said  debt,  and  that  he  signed  and  executed  the  bond  as  the  security 
of  the  complainant,  and  he  positively  denies  the  allegation  of  the 
complainant,  that  the  same  was  for  a  joint  debt,  or  that  the  defendant 
ever  received  full  or  any  satisfaction  for  the  same.  He  admits  the 
payments  stated  by  the  complainant,  and  the  institution  of  the  suits, 
and  recovery  of  judgments  on  the  bond,  and  that  he  the  defendant 
hath  obtained,  as  the  surety  of  the  complainant,  an  assignment  of 
the  judgment  recovered  against  the  complainant,  as  was  lawful  and 
jast  for  him  to  do,  and  he  claims  and  insists,  that  he,  as  surety  of  the 
complainant,  hath  a  legal,  just,  and  equitable  title,  to  proceed  to  re- 
cover the  balance  thereon  due.  He  admits  that  the  complainant 
hath  obtained  a  decree  in  the  Court  of  Chancery  against  him  for  the 
SDm  stated,  but  he  insists  that  the  complainant  cannot  justly  claim 
any  discount  for  or  by  reason  of  that  decree,  which  is  unjust,  and 
upon  which  he  hath  prosecuted  an  appeal  to  the  Court  of  Appeals, 
-and  where  he  confidently  expects  a  reversal  of  the  decree.  He  denies 
all  fraud,  &c.  •  The  defendant  gave  notice  of  a  motion  to  dis-  ^5^^^ 
«olve  the  injunction  at  the  next  term.  -^*U 

Hanson,  C.  at  the  next  term,  on  the*  motion  to  dissolve,  passed  an 
^rder  continuing  the  injunction. 

There  was  much  testimony  taken,  and  it  was  the  object  of  the  com- 
plainant to  prove  that  he  had  paid  to  the  defendant  more  than  his 
proportion  of  his  father's  estate,  whose  executor  the  complainant  was, 
and  that  the  debt  due  to  Dulany  was  from  the  estate  of  the  father ; 
and  that  the  bona  was  executed  by  them  as  joint  obligors,  each  to 
pay  one-half.  The  judgments  obtained  by  the  executrix  of  Dulany 
against  E.  and  S.  l^orwood,  (the  payments  made  being  deducted,)  in 
•consideration  of  the  principal  sum  of  money,  and  interest  due  thereon, 
being  paid  by  S.  Norwood,  all  the  right,  &c.  of  the  plaintiif  to  the 
judgments,  was  assigned  unto  S.  Norwood  on  the  24th  of  July,  1800, 
by  William  Cooke,  Esquire,  attorney  for  the  executrix  of  Dulany ; 
and  in  virtue  of  that  assignment,  a  writ  of  fieri  facias  issued  on  the 
judgment  against  E.  Norwood,  in  the  name  of  S.  Norwood,  as  the 
assignee  of  the  executrix  of  Dulany,  returnable  to  the  General  Court 
at  October  Term,  1800. 

14  2  H.  &  J. 
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Hanson,  G,  (June  Term,  1803,)  passed  the  following  interlocutory 
decree :  The  case  is  that  of  one  of  two  obligors  in  a  bond  obtaining 
an  assignment  of  the  judgment  on  the  bond,  and  endeavoring  to 
avail  himself  of  it  as  a  mere  security ;  whether  or  not  he  was  such,  is 
the  main,  if  not  the  only  question  in  dispute.  As  it  does  not  appear 
from  the  face  of  the  bond  that  the  assignee  was  only  a  security,  his 
answer  to  the  bill  is  not  to  be  considered  as  standing  good  if  it  be 
contrary  to  the  testimony  of  at  least  two  witnesses,  or  of  one  witness, 
and  strong  equitable  circumstances.  Whether  or  not  he  was  a  mere 
surety  must  then  be  determined  from  the  testimony. 

The  Chancellor  must  declare  that  the  testimony  is  by  no  means 
such  as  to  convince  him  that  S.  Norwood,  joined  in  the  bond  withE. 
Norwood  as  a  mere  security.  Bnt  supposing  he  did,  and  that  no  part 
of  the  consideration  was  by  him  received  from  Dulany,  the  obligee,  if 
he  received  a  consideration  from  £.  Norwood  for  joining  in  the  bond, 
he  is  surely  to  be  charged  with  it. 

^  -  -  •  Upon  the  whole,  the  Chancellor  conceives  himself  obliged 
'^^^  to  decree ;  and  it  is,  &c.  decreed,  that  the  parties  account  with 
each  other  before  the  auditor;  and  that  the  auditor  of  this  Court 
state  and  return  the  account  to  this  Court,  charging  E.  Norwood 
with  one-half  of  the  bond  to  Dulany,  in  the  bill  and  answer  men- 
tioned, and  gi^ang  him  credits  for  payments  appearing  to  have  been 
by  him  made,  charging  interest  on  the  principles  in  this  Court  estab- 
lished, and  striking  the  balance. 

But  still  the  Chancellor  is  by  no  means  satisfied  with  respect  to 
the  merits  of  the  cause.  It  appears  that  S.  Norwood  received 
upward  of  £269  in  specifics,  as  his  share  of  the  personal  estate  of  the 
father,  when  a  far  less  sum  was  due  to  him ;  and  it  is  probable 
that  the  said  sum  was  the  consideration  for  his  joining  E.  Norwood 
in  the  bond  to  Dulany.  The  ease  is  wonderfully  perplexed  and  con- 
fused, probably  from  the  want  of  keeping  regular  accounts.  If  that 
sum  was  the  consideration,  and  if,  after  deducting  S.  Norwood's 
share  of  the  personal  estate,  it  was  inferior  to  the  one-half  of  the 
bond  to  Dulany,  surely  S.  Norwood  is  entitled  to  credit  for  the 
deficiency.  Let  then  the  auditor  state  an  account  in  a  different  way 
charging  1^.  Norwood  with  the  whole  of  the  bond  to  Dulany,  giving 
him  credit  for  payments,  and  likewise  for  the  delivery  of  the  specifics 
to  S.  Norwood,  deducting  S.  Norwood's  share  of  the  personal  estate. 
The  account,  when  returned  shall  be  subject  to  the  opinion  of  the 
Chancellor,  on  exceptions,  &c. 

The  truth  is,  that  in  the  present  state  of  affairs  the  Chancellor 
does  not  feel  himself  competent  to  pass  a  final  decree  to  satisfy  him- 
self. He  knows  not  whether  in  the  account  in  another  cause 
between  the  parties,  E.  Norwood  hath  not  had  credit  for  the  said 
sum.  Let  the  auditor  examine  the  former  account.  K  already  £• 
Norwood  has  received  a  credit  for  the  said  sum,  probably  he  ought 
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to  be  charged  with  the  whole  of  the  bond  to  Dulany.    However  the 
whole  is  open  to  examination  and  controversy. 

The  auditor  having  reported,  and  both  parties  having  excepted  to 
some  one  of  the  accounts  stated. 

Hanson,  C.  (July  25,  1804.)  After  hearing  the  exceptions  of  the 
parties,  and  the  ingenious  arguments  of  counsel  i*elative  to  the  state- 
ments of  the  auditor  made  under  the  decree  of  the  3d  of  August  last, 
the  Chancellor  •  has  bestowed  the  most  anxious  attention  ^m^ 
to,  and  has  long  deliberated  on  a  cause,  than  which  he  never  ^T^ 
attended  to  one  more  perplexed  and  difficult.  The  testimony  is  very 
far  from  being  satisfa^itory,  and  yet  it  appears  unquestionably 
entitled  to  some  weight. 

Upon  the  whole,  the  Chancellor  conceives  it  best  to  consider  the 
complainant  as  the  sole  principal  in  the  bond  to  Dulany,  (the  evi- 
dence in  the  cause  showing  that  it  was  given  on  account  of  bonds  by 
him  passed  without  the  defendant,)  and  to  charge  the  defendant 
with  £269  6  4,  twelve  months  after  the  day  of  the  date  of  probate  of 
the  last  will  of  E.  Norwood,  deceased.  It  is  accordingly  ordered, 
that  the  auditor  state  another  account  differing  substantially  from 
account  No.  2,  by  him  endorsed  and  flled,  &c. 

And,  on  the  27th  of  July,  1804,  it  was  further  decreed,  that  the 
injunction  should  be  dissolved,  provided  that  no  more  be  considered 
due  or  levied  by  S.  Norwood,  by  his  execution  on  the  judgment  at 
law  assigned  to  him,  than  the  costs  at  law,  and  the  sum  of  £278  9  0, 
with  interest,  &c.  But  whereas  E.  Norwood,  by  his  petition  this  day, 
hath  stated  on  oath,  what  is  true  to  the  Chancellor's  knowledge,  that 
he  hath  a  decree  against  S.  Norwood  for  a  sum  which,  with  the  law- 
ful interest,  is  superior  to  the  aggregate  sum  of  £303  11  6,  due  to  S. 
Norwood  from  E.  Norwood,  it  is,  conformably  to  the  petition,  ad- 
judged, &c.  that  S.  Norwood  be  further  enjoined  not  to  proceed  on  his 
execution  at  law  until  the  further  order  of  the  Chancellor,  it  being 
reasonable  that  there  be  a  discount  between  the  parties.  From  which 
decree  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Tilghman,  Buch- 
anan, Nicholson,  and  Gantt,  J  J. 

Johnson^  (Attorney-General,)  T.  Buchanan^  and  Harper^  for  the 
appellant. 

*  Key  for  the  appellee  insisted  that  the  appellant  must  prove,  ^m^ 
1st.  That  he  was  a  surety ;  and  2d.  That  he  has  a  regular  and  '^^^ 
legal  assignment.  That  the  assignment  was  made  by  the  attorney,  and 
not  by  the  principal  creditor  or  plaintiff  in  the  judgment,  as  required 
by  the  Act  of  1763 ;  and  that  the  execution,  issued  in  the  name  of  the 
appellant,  as  assignee  of  the  plaintiff,  in  the  judgment,  was  not  justi- 
fied by  the  Act  under  an  assignment  made  by  the  attorney  of  the  plain- 
tiff, and  in  which  it  was  not  stated  that  the  appellant  was  the  surety. 
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Chase,  Ch.  J.  (Tilghman  and  Gantt,  JJ.  concurred.)  The  Court 
are  of  opinion,  that  the  decree  of  the  Court  of  Chancery  be  reversed, 
with  costs  to  the  appellant,  and  that  the  injunction  be  dissolved. 
That  the  clerk  of  this  Court  state  an  account  between  the  parties. 
The  Court  are  of  opinion,  that  the  appellant  wais  co-principal  and 
joint  debtor  in  the  bond  with  the  appellee  to  Dulany,  on  the  ground 
that  the  specifics,  to  the  amount  of  £269  6  4,  were  delivered  and  paid 
to  the  appellant  by  the  appellee,  as  a  consideration  for  the  appel- 
lant's becoming  a  principal  with  the  appeUee  in  that  bond.  There- 
fore charge  the  appellee  with  one-half  of  the  bond,  &c.  &c. 

By  the  statement  made,  as  directed  by  the  Court,  a  balance 
remained  due  to  the  appellant,  (after  giving  the  appellee  credit  for 
the  payments  he  had  made  on  the  judgment,  and  the  amount  of  the 
decree  by  him  obtained  against  the  appellant  on  the  22d  of  Feb- 
ruary, 1803,  and  charging  him  with  the  appellants  distributive  share 
of  his  father's  *  estate,  with  interest,  &c.)  of  £318  12  5,  eur- 
"^^^  rent  money.  The  Court  therefore  decreed,  that  the  appellant 
be  permitted  to  take  out  execution  against  the  appellee  on  the  judg- 
ment, &c.  for  the  sum  of  £318  12  5,  current  money,  with  interest 
from  the  19th  of  January,  1808,  and  the  costs  at  law ;  and  that  the 
execution  be  sued  out  in  the  name  of  Rebecca  Dulany,  as  executrix 
of  Daniel,  for  the  use  of  the  appellant.  Decree  reversed^  d:c. 


GuNBY  vs.  Selby. 

In  an  action  of  debt  upon  a  guardian ^s  bond,  dated  in  1797,  the  plaintiff 
proved  by  a  witness,  that  land  of  the  plaintiff  was  during  his  minority, 
rented  by  the  guardian  to  the  witness,  in  1791,  and  that  the  rent  was 
afterwards  lessened,  in  consequence  of  an  agreement  between  them, 
that  the  witness  should  take  charge  of  the  defendant's  stock  upon  the 
land — Held,  that  such  evidence  was  inadmissible. 

Appeai.  from  Worcester  County  Court.  Debt  on  a  guardian's 
bond,  dated  in  1797.  At  the  trial  the  plaintiff,  (the  appellee,)  offered 
a  witness  to  prove  that  the  lands,  the  property  of  the  plaintiff,  were, 
during  his  minority,  rented  by  the  defendant,  (now  appellant,)  to  the 
witness,  in  1791,  and  that  the  rent  agreed  upon  between  the  witness 
and  defendant  was  lessened  in  consequence  of  an  agreement  between 
them,  that  the  witness  should  take  charge  of  the  defendant's  stock 
upon  the  lands.  The  defendant  objected  to  the  admission  of  such 
evidence,  as  incompetent.  But  the  Court,  [Polk,  Ch.  J.j  was  of 
opinion,  that  it  was  proper  to  be  given  to  the  jury,  and  to  examine  the 
witness  as  to  the  said  facts ;  and  the  same  was  accordingly  done. 
The  defendant  excepted;  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 
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The  cause  was  argaed  before  Tilghman,  Buchanan  and  Gantt, 
JJ.by 
Whittingion  and  Wilson^  for  the  appellant,  and  by 
J.  Bayly^  for  the  appellee.  Judgment  reversed. 


Emory's  Adm'r  d.  h.  «.  vs.  Thompson's  Ex'x. 

A  copy  of  a  paper,  purporting  to  be  an  additional  inventory  to  the  inventory 
of  the  estate  of  the  deceased,  certified  under  the  hand  and  seal  of  the 
Register  of  Wills  to  be  a  true  copy  taken  from  the  original  additional 
inventory  offered,  (not  proved,)  by  the  administrator,  and  lodged  in  the 
office  of  the  register — Held  not  to  be  competent  evidence  to  charge  the 
administrator  with  the  amount  of  the  goods  and  chattels  therein  men- 
tioned. 

An  original  paper,  purporting  to  be  an  '^additional  inventory  to  the  inven- 
tory of  the  deceased,  offered  by  the  administrator,'^  proved  to  be  in  the 
hand-writing  of  a  person  who  acted  as  a  clerk  for  the  administrator, 
and  endorsed  '^  additional  inventory, 'Mn  the  hand-writing  of  the  ad- 
ministrator, found  among  the  papers  in  the  office  of  the  Register  of 
Wills,  vnrapped  up/in  the  original  inventory  of  the  estate  of  the  de- 
ceased— Held  to  be  competent  evidence  to  charge  the  administrator  with 
the  several  sums  of  money  specified  in  the  said  paper,  as  part  of  the 
goods  and  chattels  of  the  deceased. 

Appeal,  from  the  General  Court.  The  appellant  brought  an  action 
of  debt  upon  the  administration  bond  of  Ezekiel  •  Forman,  o^k 
(who  was  administrator  with  the  will  annexed  of  Sarah  Emory)  -^^^ 
against  the  executrix  of  John  Thompson,  who  was  the  security  of 
Fonnan  in  the  said  administration  bond.  The  defendant,  (now  appel- 
lee,) pleaded  performance,  specially,  and  the  plaintiff  replied  non- 
performance, stating  a  bequest  by  Sarah  Emory  to  the  plaintiff's 
intestate,  of  sundry  parts  of  her  personal  estate,  which  bad  been 
bequeathed  to  her  by  her  deceased  husband,  over  and  above  her 
thirds  'y  that  after  paying  the  debts,  &c.  there  remained  a  residuum 
of  £1,000  cmtent  money,  &c.  Eejoinder,  that  after  paying  debts, 
&c.  there  did  not  remain  of  the  estate,  &c.  any  residue,  but  that  the 
whole  estate  was  paid  away  in  payments  of  debts,  &c. '  Issue  joined. 

1.  At  the  trial  at  September  Term,  1805,  the  plaintiff,  having 
given  in  evidence  a  copy  of  the  inventory  of  certain  goods  and  chat- 
tels of  Sarah  Emory,  then  offered  an  official  copy  of  a  certain  paper, 
purporting  to  be  an  additional  inventory  to  the  inventory  of  her 
estate,  and  certified  under  the  hand  and  seal  of  the  register  of  wills 
in  and  for  Queen  Anne's  County,  as  evidence  to  charge  Ezekiel 
Fonnan,  in  his  capacity  of  administrator  of  Sarah  Emory,  with  the 
several  sums  of  money  therein  specified,  as  part  of  the  chattels, 
rights  and  credits,  of  Sarah  Emory.  The  certificate  was  thus :  ^^  Ad- 
ditional inventory  to  the  inventory  of  Mrs.  Sarah  Emory's  estate,  of- 
fered by  Ezekiel  Fonnan,  the  administrator."      [Here  follow  the 
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articles,  &c.]  "Maryland,  Qaeeu  Anue's  County,  to  wit:  I  do 
hereby  certify,  that  the  above  and  foregoing  instrument  of  writing  is 
a  true  and  perfect  copy,  as  copied  from  the  original  additional  inven- 
tory of  Barah  Emory,  offered  by  Ezekiel  Forman,  administrator,  and 
lodged  in  my  office.  In  testimony,"  &c.  Signed  by  the  present 
register  the  16th  of  August,  1803.  The  defendant  objected  to  the 
certificate,  and  contended  that  the  same  was  not  competent  evi- 
dence in  law  to  cbarge  Ezekiel  Forman  with  the  amount  of  chattels 
and  credits  therein  mentioned,  as  proposed  by  the  plaintiff,  or  with 
any  part  thereof.  And  the  Court  [Chase,  Ch.  J.,  Done  and 
SPRiaa,  JJ.]  sustained  the  objection.    The  plaintiff  excepted. 

2.  The  plaintiff,  having  given  in  evidence  a  copy  of  the  inventory 
of  certain  goods  and  chattels  of  Sarah  Emory,  then  produced  two  cer- 
tain  original  papers  in  writing,  as  •  follows,'to  wit :  A.  "Addi- 
'^^^  tional  inventory  to  the  inventory  of  Mrs.  Sarah  Emory's  es- 
tate, offered  by  Ezekiel  Forman,  the  administrator."  [Here  follow 
the  articles.]  B.  ^^  Except  the  bonds  due  to  the  estate,  the  crop  of 
wheat  and  tobacco,  and  the  money  found  in  the  estate,  a  particular 
accoimt  of  which  is  lodged  with  the  Court  by  the  Administrator." 
And  the  plaintiff  proved,  by  William  H.  Nicholson,  Esquire,  register 
of  wills  for  Queen  Anne's  County,  that  when  applied  to  for  copies  of 
original  pai>ers  in  the  above  cause  in  April,  1804,  he  found  the  orig- 
inal papers  carefully  wrapped  up  in  the  original  inventory  of  the  es- 
tate of  Sarah  Emory,  and  filed  in  a  bundle  of  other  papers  belong- 
ing to  his  office,  and  he  has  no  recollection  of  havioTg  seen  this  paper 
before ;  but  he  finds  that  he  gave  a  certificate  of  the  paper  on  the 
21st  of  October,  1799,  for  the  plaintiff,  but  has  no  recollection  of  the 
situation  in  which  the  paper  was  in  1799;  but  from  the  manner  in 
which  papers  are  usually  filed  away  in  his  office,  he  believes  that  in 
the  year  1799,  the  paper  was  wrapped  up  in  the  same  situation  that 
he  found  it  in  April,  1804;  that  he  was  appointed  register  of  wills 
in  the  year  1796,  and  he  has  no  knowledge  of  the  time  or  by  whom 
the  above  paper  w'as  brought  into  the  register's  office,  but  believes, 
and  is  firmly  convinced,  that  it  was  lodged  in  the  office  before  he 
was  appointed  register.  The  plaintiff  further  proved,  by  competent 
evidence,  that  the  writing  on  the  paper  marked  A,  was  the  hand- 
writing of  one  Donald  M'Quinn,  who  acted  for  several  years  as  the 
clerk  of  Ezekiel  Forman ;  but  the  witness,  by  whom  the  hand- 
writing of  Donald  M'Quinn  was  proved,  declared  that  he  had  no 
knowledge  at  what  time  and  at  whose  instance  the  paper  was  made 
out,  nor  has  he  any  knowledge  of  its  being  lodged  in  the  register's 
office  for  Queen  Anne's  County,  and  that  the  words  "  additional  in- 
ventory," endorsed  thereon  were  the  hand-writing  of  Ezekiel  For- 
man ;  and  also  that  the  writing  on  the  paper  marked  B.  wa8  the 
hand-writing  of  said  Forman.  The  plaintiff  then  offered  the  original 
papers,  so  proved,  as  endence  to  charge  Ezekiel  Forman,  in  his  ca- 
pacity of  administrator  of  Sarah  Emory,  with  the  several  sums  of 
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money  specified  in  the  paper  marked  A,  as  part  of  the  chattels^ 
rights  and  credits,  of  Sarah  Emory.  But  the  defendant  objected  to 
said  papers,  and  contended  that  the  same  were  not  competent  evi- 
dence. And  the  Court,  [Chase,  Ch.  J.  Done,  and  •  Speigg, 
JJ.]  were  of  opinion,  that  they  were  not  competent  evidence  -^^  • 
in  law  to  charge  Ezekiel  Forman,  as  aforesaid,  and  refused  to  permit 
them  to  be  given  in  evidence  to  the  jury.  The  plaintiff  excepted. 
Verdict  and  judgment  for  the  defendant. 

Wrigkty  Hammond^  and  John  Scottt  for  the  plaintiff'. 

Martin^  (Attorney-General),  Carmichaef,  and  James  Scott^  for  the 
defendant. 

The  plaintiff  appealed  to  this  Court. 

The  Court  concurred  with  the  General  Court  in  the  opinion  ex- 
pressed in  the  first  bill  of  exceptions,  but  dissented  from  that  ex- 
pressed in  the  second. 

Judgment  reversedj  and  procedendo  aicarded. 


Chaplin  vs.  Cbuikshanks. 

In  an  action  of  slander  for  words  spoken,  it  was  alleged  that  the  defendant 

had  charged  the  plaintiff  with  poisoning  his,  the  defendant's  horse — 

Hdd^  that  the  words  were  not  actionable. 
The  Court  refused  to  direct  the  jury,  that  if  the  horse  was  alive,  the  words 

laid  in  the  declaration  were  not  actionable,  the  same  being  irrelevant  to 

the  issue. 
The  Court  also  refused  to  direct  the  jury,  that  if  the  words  spoken  did  not 

amount  to  an  offence  for  which  the  plaintiff  might  be  indicted,  they 

were  not  actionable,  as  the  defendant  might  take  advantage  of  it  in 

arrest  of  judgment,  (a) 


(a)  In  Dorsey  vs.  Whipps^  H  Gill,  461,  the  Court  said  that  since  the  cases  of 
Chaplin  vs.  Cruikshariks  and  Sheely  vs.  Biggs,  2  H.  &  J.  247,  868,  ^4t  must 
be  considered  to  be  law  that  if  the  words  stated  in  the  declaration  are  not 
actionable,  objections  to  the  insufficiency  of  the  declaration  may  be  taken 
advantage  of  by  motion  in  arrest  of  judgment.  Indeed  in  the  case  first 
cited,  the  Court  went  further,  and  refused  to  give  an  instruction  simply 
because,  if  such  was  the  law,  the  defendant  might  take  advantage  of  it  in 
arrest  of  judgment.  The  reason  of  this  was,  that  if  the  defendant  would 
not  demur  because  of  the  supposed  defect  in  the  declaration,  he  should  not, 
especially  if  he  justified,  obtain  a  verdict  simply  because  of  this  defect,  and 
thus  place  upon  record  what  seemed  to  be  proof  that  the  matter  pleaded  in 
justification  had  been  proved  to  the  satisfaction  of  the  jury.  Although  a 
different  practice  has  prevailed  of  late  years  in  our  Courts,  yet  its  propriety 
is  not  quite  clear,  and  would  not  seem  to  justify  a  reversal  of  the  Court's 
decision  in  that  case."  But  in  '^^'^agaman  vs.  Byers.  17  Md.  184,  it  was  held 
that  the  right  of  the  defendant  to  obtain  an  instruction  from  the  Court  to 
the  jury  that  the  words  spoken,  as  charged  in  the  declaration,  are  not  per 
<9e  sufficient  to  maintain  the  action,  is  well  established. 
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Appeal  from  Kent  County  Court.  The  plaintiff  in  the  Court 
below,  (now  appellee,)  an  infant  19  years  of  age,  by  his  next  friend, 
brought  an  action  of  slander  against  the  defendant,  (the  appellant). 
The  first  set  of  words  charged  in  the  declaration,  with  the  usual 
innuendoes,  were — ^^  my  horse  is  poisoned,  and  will  die,  and  Eobert 
Cruikshanks  had  done  it,  and  that  he  had  furnished  a  certain  negro 
Charles  with  oil  of  vitriol,  which  the  said  negro  Charles  had  rubbed 
upon  him,  and  that  he  also  believed  that  the  same  was  pi«- 
meditated."  The  second  set  of  words,  as  charged,  were  the  same 
words,  adding,  <^  and  that  he  believed  that  he  was  capable  of  such 
things,  and  that  he  would  make  no  secret  of  it,  but  would  tell  it 
everybody."    Plea  not  guilty,  and  issue  joined. 

1.  The  defendant,  at  the  trial,  moved  the  Coui't  to  direct  the  jury, 
that  if  they  should  be  of  opinion,  that  the  horse,  which  the  defend- 
ant is  alleged  to  have  charged  the  plaintiff  with  poisoning,  was  still 
living,  that  then  the  words  laid  in  the  declaration  are  not  action- 
able, and  of  course  their  verdict  must  be  for  the  defendant.  But 
the  Court,  [Tilghman,  Ch.  J.]  was  of  opinion,  that  the  above  was 
irrelevant  to  the  issue,  and  therefore  refused  to  give  any  direction 
thereon  to  the  jury.  The  defendant  excepted. 
^M^  *  2.  The  plaintiff  having  brought  this  action  of  slander 
against  the  defendant,  in  which  he  alleged  that  the  plaintiff 
had  poisoned  his  horse,  and  there  being  no  averment  in  the  declar- 
ation that  the  horse  was  dead,  the  defendant  moved  the  Court  to 
direct  the  jury,  that  if  they  should  be  of  opinion,  that  the  words 
charged  in  the  declaration  to  have  been  spoken  by  the  defendant, 
were  really  so  spoken,  yet  as  it  did  not  amount  to  an  offence  for 
which  the  plaintiff  might  be  indicted,  the  words  were  not  actionable, 
and  of  course  their  verdict  must  be  for  the  defendant.  But  the 
Court,  [Tilghman,  Ch.  J.]  declined  giving  the  direction  to  the  jury 
on  the  subject,  as  the  defendant  might  take  advantage  of  it  in  arrest 
of  judgment,  and  accordingly  refused  to  do  so.  The  defendant  ex- 
cepted. Verdict  for  the  plaintiff,  and  damages  assessed  to  X25  cur- 
rent money.  Motion  by  the  defendant  in  arrest  of  judgment  "  for 
that  the  declaration  of  the  plaintiff  is  insufiicient,  there  being  no 
cause  therein  stated,  on  which  the  said  action  can  be  maintained."^ 
The  County  Court  overruled  the  motion,  and  rendered  judgment  on 
the  verdict  for  the  plaintiff. 

Carmichael  and  Frishy^  for  the  plaintiff,  and 

Wright  and  Houston^  for  the  defendant. 

The  defendant  appealed  to  this  Court. 

The  Court  concurred  in  the  opinions  given  by  the  Court  below  in 
both  of  the  bills  of  exceptions ;  but  reversed  the  judgment,  because 
the  words  laid  in  the  declaration  were  not  actionable. 

Judgment  reversed. 
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Martin  and  Smith  vs.  Gunby  et  al  Lessee. 

In  an  action  of  ejectment  brought  by  the  lessee  of  the  Vestry  of  a  Parish, 
the  plaintiff,  in  order  to  prove  title  to  the  lands  in  question,  offered  to 
read  in  evidence  certain  entries  in  a  book,  purporting  to  be^  and  proved 
by  a  witness,  who  was  formerly  register  of  the  vestry  to  be  handed 
down  to  him  as  the  vestry  book  of  the  parish — Htld^  that  the  testimony 
was  inadmissible. 

Appeal  from  Worcester  County  Court.  The  appellee,  (the  plain- 
tiff in  the  Court  below,)  brought  an  action  of  ejectment  on  a  demise 
from  The  Vestry  of  All-Hallows  Parish,  to  wit,  John  Gunby,  &c.  &c* 
of  a  tract  of  land  called  Snow  Hill,  it  being  part  of  lot  Ko.  9  in  the 
town  of  Snow  Hill,  in  the  County  of  Worcester.  The  defendants  be- 
low pleaded  not  guilty,  and  took  general  defence.  At  the  trial,  the 
'  plaintiff  offered  to  read  in  evidence  certain  entries  in  a  book  pur- 
porting to  be,  and  proved  by  Robert  Handy,  who  was  formerly  rector 
of  the  vestry,  to  be  handed  •  down  to  him  as  the  vestry  book  „^-^ 
of  the  parish  of  All-Hallows,  viz. :  "  The  proceedings  of  a  ves-  "^^^ 
try  held  at  Snow  Hill,  to  wit,  the  4th  March,  1694-5.  This  vestry 
hath  appointed  that  the  church  shall  be  built  at  Snow  Hill,  upon  the 
lot  formerly  laid  out  for  that  use,  and  by  reason  that  the  diistance  of 
50  or  60  miles  may  not  answer  ail  person's  conveniency  to  attend 
from  the  remote  inhabitants,  therefore  it  is  agreed  by  this  vestry  to 
have  a  chappell  of  ease,  the  better  to  answer  the  more  northern  in- 
habitants of  the  sea  side.  It  is  further  agreed  by  this  vestry  to  build 
a  church  at  Snow  Hill  of  40  feet  long,"  &c.  "  May  the  5th,  1741. 
Capt.  James  Martin  moves  to  the  vestry  of  this  parish,  for  the  lib- 
erty of  building  a  small  house  on  the  lower  end  of  the  church  lot, 
near  the  river  side,  to  set  up  a  pair  of  scales  in;  and  the  said  Martin 
has  liberty  to  remove  the  said  house  and  scales  off  the  lot  aforesaid^ 
when  he  shall  think  so  fit."  The  defendant  objected  to  the  evidence 
as  incompetent.  But  the  Court,  [Polk,  Ch.  J.]  overruled  the  objec- 
tion, being  of  opinion  that  the  testimony  was  legal,  and  admissible. 
The  defendants  excepted.  Verdict  and  judgment  for  the  plaintiff^ 
and  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  at  June  Term,  1807,  before  Chase,  Ch.  J. 
TiLGHMAN,  Nicholson,  and  Gantt,  JJ.  by 

J.  Bayly  and  Whittington,  for  the  api^ellant,  and  by 

W.  jB.  Martifiy  Dennis  and  Wilson^  for  the  appellee. 

Judgment  reversed^  and  procedendo  awarded. 
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Howard  vs.  Moale  et  al.  Lessee. 

The  death  of  one  of  the  lessors  of  the  plaintiff,  in  an  action  of  ejectment, 
may  be  suggested  after  the  jury  are  sworn,  and  his  heir,  &c.  need  not 
appear,  or  be  made  a  party,  (a) 

On  the  question,  whether  or  not  a  grant  of  land  from  the  Proprietary  to  ''  R. 
M.  and  the  heirs  of  his  body  lawfully  begotten  forever,''  created  an 
estate  tail  in  R.  M.  and  upon  his  death  without  issue,  the  reversion  was 
in  this  State  standing  in  the  place  of  the  Proprietary,  notwithstanding 
R.  M^s  deed  barring  the  estate  tail.  Held,  that  no  interest  in  the  nature 
of  a  trust  estate  ever  was  vested  either  in  the  Proprietary,  or  in  the 
State  in  the  place  of  the  Proprietary,  no  act  having  been  done  which 
could  create  a  trust  in  either;  and  that  they  could  only  be  considered  as 
parties  having  a  reversionary  interest  expectant  on  the  determination  of 
the  estate  tail. 

The  jura  regalia,  as  attached  to  the  person  of  the  King  of  England,  never 
did  attach  to  the  Lord  Proprietary  of  Maryland,  (b) 

The  Proprietary  held  the  dominion  of  Maryland,  and  property  of  the  soil, 
which  he  could  sell  and  dispose  of  in  the  same  manner^  as  any  other 
person,  and  subject  to  the  same  beneficiary,  legal  and  equitable  rights, 
as  in  the  hands  of  any  other  person. 

On  an  equitable  interest  being  obtained  in  land  agreeably  to  the  rules  of  the 
land  office,  the  party  became  entitled  to  a  grant  which  he  could  compel 
of  the  Proprietary. 

The  reversionary  interest  of  the  Proprietary  reserved  in  lands  granted  by 
him,  might  be  destroyed  by  deed  made  by  the  tenant  in  tail,  under  the 
Act  of  June,  1773,  ch.  1,  as  effectually  as  the  reversionary  right  of  any 
individual. 

The  State  held  the  Proprietary's  reversionary  interest  merely  by  substitution 
in  his  place,  and  a  deed  since  the  Act  of  November,  1782,  ch.  23,  was 
competent  to  bar  and  extinguish  the  reversionary  interest  of  the  State,  (c) 

A  grant  for  escheat  land  will  relate  back  to  the  original  grant,  (d) 

A  subsequent  grant,  covering  land  in  which  the  Proprietary  had  a  reversion- 
^  ary  interest,  will  operate  to  pass  such  reversionary  interest: 

A  grant  of  land  surveyed  under  a  common  warrant,  will  not  pass  land  not 
then  liable  to  escheat,  but  which  afterwards  became  escheat,  and  as  such 
granted  to  a  third  person.     (Note.)  (e) 

An  escheat  certificate  and  grant  do,  by  operation  of  law,  relate  to  the  origi- 
nal tract,  and  is  strictly  within  the  principal  and  rule  of  law  of  relation 
between  grants  and  certificates. 

Where  the  first  and  second  courses  of  an  original  grant  of  a  tract  of  land 
called  D.  F.  are  described  as  '^  beginning  at  a  bounded  locust  tree,  being 


(a)  See  Rev.  Ck)de,  Art.  (^,  sec.  32. 

(b)  See  Kelly  vs.  Greenfield,  2  H.  &  McH.  78. 

(c)  Approved  in  Smith  vs.  Devecmon,  30  Md.  479. 

(d)  Affirmed  in  Casey  vs.  Inloes,  1  Gill,  507,  508.  See  Oivings  vs.  Narwoody 
ante,  103;  Hall  vs.  Oittings,  ante,  112;  Smith  vs.  Devecmon,  30  Md.  483; 
Garretsaii  vs.  Cole,  2  H.  &  McH.  305,  jwte. 

(e)  Approved  in  Casey  vs.  Inloes,  1  Gill,  509.  Of.  Hall  vs.  Oittings,  ante, 
112;  Armstrang  vs.  Bittiiiger,  47  Md.  108. 
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the  N.  E.  bounded  tree  of  D.  P^s  land,  [called  U.  C]  and  running  by 
the  land  of  the  said  P.  E.  65  ps.  to  a  bounded  oak,  then  N.  £.  150  ps.  to 
a  bounded  red  oak  of  the  said  P^s  land;  and  the  first  and  second  courses 
of  an  escheat  grant  of  the  same  land  called  D.  F.  is  described  as  ^'be- 
ginning at  a  locust  now  bounded  at  or  very  near  to  the  place  where 
stood  a  bounded  locust,  the  original  beginning  tree  of  D.  F.  and  a 
bounded  tree  of  a  tract  of  land  called  U.  C.  formerly  laid  out  for  D.  P. 
and  running  thence  with  the  said  land  E.  65  ps.  (it  being  expressed  in 
the  certificate  of  the  original  survey  to  run  by  the  land  of  the  said  P.  E. 
65  ps.  to  a  bounded  oak,  which  cannot  be  found,)  thence  N.  E.  238  ps. 
still  bounding  on  the  said  land,  to  the  N.  W.  branch  of  Patapsco  River, 
(it  being  therein  expressed  to  run  N.  E.  150  ps.  to  a  bounded  red  oak  of 
the  said  P^s  land,  and  the  certificate  of  the  said  P^s  land  mentioning  to 
run  that  course  to  a  bounded  red  oak  standing  by  the  side  of  the  said 
N.  W.  branch,  which  oak  is  not  known,'')  Held^  that  there  was  no 
doubt  or  ambiguity,  and  that  if  the  beginning  of  D.  F.  is  rightly  located 
on  the  plots  at  the  termination  of  the  twelfth  line  of  U.  C.  and  there  is 
no  evidence  of  the  existence  of  any  tree  as  called  for  at  the  termination 
of  the  first  line  of  D.  F.  then  the  expressions  in  the  escheat  grant  do 
bind  that  grant  to  the  true  location  of  the  original  tract  called  D.  F.  as 
to  the  two  first  lines  thereof,  so  far  as  the  second  line  of  the  original  did 
actually  extend;  and  that  the  first  and  second  lines  of  the  original  tract 
do,  by  virtue  of  the  expressions  therein  used,  bind  those  lines  on  the 
thirteenth  and  fourteenth  lines  of  U.  C.  (a)  ^ 

Inhere  the  plaintiff  has  not  located  his  escheat  grant  on  the  plots  in  the 
cause  co-extensive  with  the  location  of  the  original  tract,  he  cannot 
give  evidence  to  extend  his  pretensions  beyond  the  lines  and  limits  he 
has  given  to  the  escheat  grant;  but  he  is  estopped  by  that  location  from 
going  beyond  the  letter  V,  located  on  the  plots,  from  whence  he  must 
run  to  the  head  of  Howard ^s  Branch,  at  whatsoever  point  the  same  may 
be  agreeably  to  his  location  of  his  pretensions,  and  the  location  by  which 
the  defendant  has  taken  defence. 

The  plaintiff  cannot  give  any  evidence  of  the  lines  of  his  escheat  grant,  run- 
ning otherwise  than  he  has  located  them  on  the  plots  in  the  cause  as  his 
pretensions;  but  he  is  not  precluded  from  giving  evidence  of  any  other 
lines,  as  the  lines  of  the  original  tract,  by  way  of  illustration;  and  he 
may  Bupi)ort  the  location  of  his  pretensions,  so  far  as  he  can  show  that 
they  are  located  within  the  limits  of  the  original  tract,  (b) 

From  the  place  where  the  second  line  of  a  tract  of  land  terminated,  the 
third  line  thereof,  viz.  ''Then  N.  N.  W.  86  ps.  to  a  bounded  red  oak, 
then,-^  &c.  must  run  the  number  of  perches  expressed  in  the  grant,  and 
cannot  in  its  lencrth  be  increased  or  diminished,  unless  proof  is  made  of 
the  tree  called  for,  or  the  place  where  it  stood. 


(a)  Examined  in  Pennington  vs.  Bordley^  4  H.  &  J.  467,  where  it  is  said 
that  this  decision  amounts  to  nothing  more  than  this,  that  where  a  junior 
survey  calls  to  a  tree  as  the  beginning  of  another  tract,  and  then  to  run  with 
it  to  the  2nd  and  8rd  boundaries  of  the  original  tract,  such  junior  survey 
must  run  to,  and  be  governed  by,  the  lines  of  the  original  tract,  if  the 
bounds  thereof  are  known,  as  they  are  also  the  bounds  of  the  junior  survey; 
but  if  they  are  not  known,  the  junior  survey  must  then  be  governed  by  the 
legal  location  of  the  elder  tract,  as  the  same  can  be  ascertained  at  the  trial. 

(h)  The  plots  and  certificates  of  survey  may  be  amended  at  bar.  Rev. 
€ode.  Art.  64,  sec.  25.  See  Hughes  vs.  Howard,  8  H.  &  J.  0;  Clary  vs.  Kini- 
mel,  18  Md.  254;  Newman  vs.  Young,  30  Md.  417;  2  Poe'«  Pldg.  sec.  477. 
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So  the  fourth  line,  vi2s.  ''Then  S.  W.  to  the  head  of  Howard's  Branch,  then/^ 
&c.  must  run  a  straight  line  to  the  head  of  Howard  ^s  Branch. 

A  private  plot  of  the  lands  in  dispute,  permitted,  under  certain  circum- 
stances, to  be  read  in  evidence. 

The  course  and  distance  expressed  in  a  grant  of  land,  must  always  be  con- 
trolled by  a  call  expressed  therein  as  the  termination  of  the  course;  and 
the  following  course  and  distance  used  in  the  grant,  viz.  ^'N.  E.  50  ps. 
to  a  small  branch  which  maketh  the  outward  narrows  of  the  said  land,^' 
must  be  complied  with,  as  nearly  as  they  can,  to  strike  the  branch  de- 
scribed, as  it  existed  at  the  time  of  the  survey,  subject  to  the  variation 
of  the  compass  on  that  line. 

The  Court  refused  to  direct  the  jury,  that  the  second  line  of  a  tract  of  land, 
viz.  ''Then  N.  E.  150  ps.  to  a  bounded  red  oak  of  the  said  P's  land," 
(being  the  fourteenth  line  of  that  land,  which  tree  being  lost,  the  place 
where  it  stood  could  not  be  proved,)  must  terminate  at  the  end  of  150 
ps.  from  the  beginning  thereof,  it  being  a  matter  of  fact  to  be  left  to  the 
determination  of  the  jury,  (a) 

The  Court  refused  to  direct  the  jury,  that  an  escheat  grant  did  not  pass  any 
land  included  in  the  original  grant,  except  the  same  was  included  within 
the  metes  and  bounds  of  the  escheat  grant,  as  particularly  described; 
and  that  the  escheat  grant  did  not,  by  legal  operation,  convey  all  the 
land  included  within  the  original  grant,  unless  the  particular  metes  and 
bounds  o(  the  escheat  grant  did  also  include  the  same,  (b) 

A  deposition  taken  on  the  survey  of  a  witness,  who  was  absent  out  of  the 
State  at  the  time  of  the  trial,  was  permitted  to  be  read*  in  evidence,  due 
diligence  having  been  used  to  obtain  the  attendance  of  the  witness,  (c) 

The  Court  directed  the  jury,  that  they  might  find  the  true  location  of  D.  F. 
for  which  the  ejectment  was  brought,  by  a  greater  or  less  variation  of 
the  compass,  as  might  appear  to  them  proper  from  the  evidence;  pro- 
vided that  by  such  allowance  of  variation  they  did  not  enlarge  or  ex- 
tend the  plaintiff's  pretensions  beyond  the  location  of  his  pretensions 
made  on  the  plots,  or  beyond  a  straight  line  to  be  drawn  from  the  letter 
V,  to  the  head  of  Howard's  Branch. 

The  Court  directed  the  jury,  that  the  plaintiff  could  not  recover  any  land 
which  should  be  found  to  lie  without  and  beyond  a  straight  line  to  be 
drawn  from  the  letter  V.  to  the  head  of  Howard's  Branch,  (he  having 
located  that  line  of  his  grant  in  that  manner,)  although  those  lands 
should  lie  within  the  lines  of  the  tract  of  land  for  which  the  ejectment 
is  brought,  and  also  within  the  lines  of  the  plaintiff's  pretensions,  as 
located  on  the  plots. 

The  Court  refused  to  direct  the  jury,  that  if  the  plaintiff  is  estopped  from 
showing  the  true  location  of  the  land,  for  which  the  ejectment  is  brought 
different  from  what  is  located  by  him  for  his  pretensions,  so  as  to  pre- 
vent him  from  recovering  what  is  contained  in  his  pretensions  within 
the  true  location,  the  defendant  is  also  estopped  from  saying  that  the 
true  location  is  different  from  the  location  given  by  the  plaintiff. 

The  jury,  by  their  verdict,  in  an  action  of  ejectment,  having  found  the  true 
location  of  the  land,  for  which  the  ejectment  was  brought,  to  be  from 
-4  to  a,  to  8,  to  four  perches  below  big  F,  the  head  of  Howard's  Branch, 
and  then  to^;  they  also  found  for  the  plaintiff  his  pretensions,  (not 

(a)  But  see  Carroll  vs.  Norwood^  5  H.  &  J.  155. 

(b)  See  Note  (d,)  ante,  p.  218. 

(c)  See  Rogers  vs.  Raborg^  2  G.  &  J.  54. 
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being  to  the  extent  of  the  said  location,)  to  be  from  A  to  a,  to  V,  to 
four  perches  below  big  F,  the  head  of  Howard  ^s  Branch,  and  then  to  A^ 
and  that  the  defendant  was  guilty  of  the  trespass  complained  of  within 
the  said  pretensions,  and  not  guilty  as  to  the  residue  of  the  trespass 
complained  of  in  the  residue  of  the  land.  Held^  that  there  was  no 
uncertainty  in  the  verdict. 
A  mortgage  of  lands  to  a  British  subject  before  the  Revolution,  was  not 
thereafter  defeated  by  the  Act  of  Confiscation,  but  it  was  protected  by 
the  British  treaty,  and  the  mortgage  property  was  decreed  to  be  sold  to 
pay  the  mortgage  debt.     (Notes.) 

Appeal  from  the  Greneral  Court.  The  appellee,  on  the  5th  of 
May,  1801,  institated  his  action  of  ejectment  for  a  tract  of  land 
<5alled  David'8  Fancy,  situate  in  Baltimore  County,  into  forty-eight 
separate  part«,  to  be  divided,  nine  parts  of  which  were  demised  by 
John  Moale,  nine  parts  by  *  Eichard  H.  Moale,  nine  parts  by 
Bobert  North  Moale,  nine  parts  by  Samuel  Moale,  nine  parts  -^^^ 
by  Eandle  Hulse  Moale,  one  part  by  Thomas  Moale,  one  part  by 
Biehard  Carson,  Junior,  and  one  other  part  by  Eebecca  Bussell.  The 
defendant,  (now  appellant,)  pleaded  not  guilty,  and  took  defence  on 
the  plots  made  and  returned  in  the  cause. 

The  plaintiff,  at  the  trial  Court,  in  May,  1804,  made  his  claim  and 
pretensions  for  a  tract  of  land  called  David's  Fancy,  resurveyed  lor 
John  Moale,  on  the  1st  day  of  November,  1738,  as  the  same  is  located 
by  him,  the  plaintiff,  upon  the  plots  returned  in  the  cause,  as  per 
table  of  courses  No.  2,  viz.  From  the  letter  A,  (1)  N.  86^,  B.  65 
perches,  (2)  N.  41J,  E.  235  perches  to  b,  (3)  N.  25|,  W.  86  perches  to 
V,  (4)  N.  86,  W.  112J  perches  to  F,  (5)  S.  51,  W.  14,  (6)  8.  24,  W.  5, 
(7)  8.  67,  W.  12,  (8)  8. 10^,  W.  40,  (9)  8.  70,  W.  4,  (10)  8.  47,  W.  6, 
(U)  8.  36J,  W.  16,  (12)  8.  54,  W.  21,  (13)  8.  75,  W.  8,  (14)  8.  18J,  W. 
14, -(15)  8.  71,  W.  14,  (16)  8.  35,  W.  14,  (17)  8.  89,  W.  10,  (18)  8.  28, 
W.  14,  (19)  8.  8,  W.  18,  (20)  8.  lOJ,  E.  18,  (21)  8.  65,  E.  18,  (22)  8. 
14f  E.  38,  (23)  8.  40J,  E.  23,  (24)  8.  7,  W.  31,  (25)  thence  to  the  be- 
ginning, containing  257  acres.  The  defendant  took  defence  for  all 
that  part  of  Lun's  Lot,  granted  to  Edward  Lun  on  the  20th  of  July, 
1673,  beginning  at  red  A  on  the  plots,  and  running  with  the  black 
drawn  lines,  red  figures  1,  2, 3,  4, 5,  7, 8,  9,  then  with  the  blue  shaded 
line  to  P,  then  with  the  black  drawn  line  to  4,  then  with  the  red 
broken  dotted  line  to  V,  then  to  red  1,  then  with  the  black  lines, 
black  figures  19,  20,  red  figures  14,  15,  16, 17, 18, 19,  and  then  to  red 
A,  as  per  table  of  courses  No.  26.  Judgment  was  entered  against 
the  casual  ejector  for  the  land  called  David's  Fancy,  undefended  on 
the  plots  by  the  defendant.  After  the  jury  were  sworn  by  the  issue, 
the  plaintiff,  by  his  attorneys,  suggested,  that  since  the  demises  in 
the  declaration,  and  the  institution  of  this  suit,  and  before  then,  &c. 
to  wit,  on,  &c.  Eichard  H.  Moale,  one  of  the  lessors  in  the  declara- 
tion •  mentioned,  who  demised  nine  paits  of  the  premises,  (in 
forty-eight  parts  to  be  divided,)  to  the  plaintiff,  had  died,  and  ^^^ 
which  was  not  denied. 
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1.  The  iirst  bill  of  exceptions. — The  plaintiff,  to  make  title  to  the 
tract  called  David's  Fancy,  read  in  evidence  a  certificate  of  survey 
of  David's  Fancy  made  for  David  Williams  on  the  22d  of  June, 

1671,  and  containing  100  acres,  which  certificate  recites,  that  by 
virtue  of  a  warrant  granted  unto  Robert  Wilson  for  650  acres,  bear- 
ing date  the  17th  of  June,  1671,  100  acres  thereof  was  assigned  unto 
David  Williams,  by  Wilson,  there  was,  therefore,  laid  out  for  Wil- 
liams "  a  parcel  of  land  called  David's  Fancy,  lying  in  Baltimore 
County,  on  the  N.  side  of  Patapsco  River,  and  on  a  branch  called 
the  Middle  Branch,  beginning  at  a  bounded  locust  tree,  being  the  JUi. 
B.  bounded  tree  of  David  Poole's  land  (a),  and  running  by  the  land 
of  the  said  Poole  E.  65  perches,  to  a  bounded  oak,  then  N.  E,  150 
perches  to  a  bounded  red  oak  of  the  said  Poole's  land,  then  K.  N.  W. 
86  perches  to  a  bounded  red  oak,  then  S.  W.  to  the  head  of  Howard's 
Branch,  then  bounding  on  the  said  branch,  and  the  said  Middle 
Branch,  to  the  first  bounded  tree,  containing  and  laid  out  for  100 
acres  more  or  less."  The  plaintiff  also  offered  in  evidence  a  patent 
for  the  land  called  David's  Fancy,  granted  to  Williams  on  the  Ist  of 
May,  1672.  The  courses,  &c.  in  the  patent  corresponding  with  those 
in  the  certificate,  except  in  the  patent  the  S.  W.  course,  last  above 
mentioned,  is  described  to  run  "  S.  W.  and  by  W.  to  the  head  of 
Howard's  Branch,"  &c.  He  also  offered  evidence,  that  WiUiams 
departed  this  life,  intestate,  and  without  heirs.  He  also  produced 
and  read  to  the  jury,  a  warrant  of  escheat  issued  to  John  Moale, 
setting  forth  that  there  was  escheat  to  the  Lord  Proprietary,  a  tract 
of  land  called  David's  Fancy,  lying  in  Baltimore  County,  on  the  W. 
side  of  the  Middle  Branch,  originally  granted  on  the  1st  of  May, 

1672,  to  David  Williams,  for  100  acres.  That  on  the  13th  of  March, 
1722,  a  certain  Thomas  Cromwell,  by  his  petition,  setting  forth  that 
he  was  seized  in  fee  thereof,  obtained  a  special  warrant  to  resurvey 
it,  and  a  certificate  thereof  was  returned,  by  which  it  appeared  that 
there  were  83  acres  of  surplus  land  included,  for  which  Cromwell 
never  compounded  nor  sued  out  grant  of  confirmation  thereon,  con- 

trary  to  sundry  •  of  his  Lordship's  proclamations  for  that 
^^*  purpose  published.  That  apprehending  his  Lordship's  right 
had  not  been  ex)mplied  with,  Moale,  on  the  14th  of  April,  1737, 
obtained  a  special  warrant  to  resurvey  the  said  tract,  in  order  to 
have  the  benefit  of  the  surplus,  and  the  contiguous  vacancy,  if  any. 
That  since,  upon  the  strict  search  made  both  in  the  record  of  the 
Provincial  Court  and  County  Court  of  the  county  where  the  land 
lay,  as  also  in  the  records  of  the  commissary's  office,  he  could  not 
find  any  conveyance  from  Williams  to  one  John  Athrine,  who  had 
pretended  a  right  to  the  land,  nor  to  any  other  person,  nor  that  ever 
he  willed  the  same  to  any  person  whatsoever;  by  which  means, 
Moale  was  advised  that  the  land  had  become  escheat  to  his  Lord- 


(a)  Called  ''Upton  Court." 
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ship ;  and  he^  being  the  first  discoverer,  and  desirous  to  purchase 
his  Lordship's  right  thereof,  be  it  escheat  by  the  means  aforesaid, 
or  by  any  other  ways  or  means  whatsoever,  prayed  a  special  war- 
rant to  resnrvey  the  same,  &c.  which  was  granted,  &c.  and  the  sur- 
veyor was  directed  carefully  to  resurvey,  for  anl  in  the  name  of 
Moale,  the  tract  of  escheat  land  called  David's  Fancy,  according  to 
its  ancient  metes  and  bounds  with  its  surplusage,  and  by  his  outlines 
adding  what  vacant  land  he  could  find  to  the  same  contiguous, 
whether  cultivated  or  otherwise,  not  ninning  his  lines,  &c.  He  also 
offered  evidence,  that  the  warrant,  not  having  been  executed  in 
time,  was,  on  the  17th  of  May,  1738,  renewed  for  six  months  longer. 
That  in  virtue  of  the  last  mentioned*  warrant,  a  certificate  of  survey 
was  returned,  dated  the  1st  of  November,  1738,  by  which  it  appears, 
that  there  was  resnrveyed  for  in  the  name  of  Moale,  the  tract  of 
land  called  David's  Fancy,  with  its  surplusage,  according  t^  the 
ancient  metes  and  bounds  thereof,  as  shown  to  the  surveyor,  lying 
in  the  county  aforesaid,  on  the  E.  side  of  the  middle  branch  of 
Patapsco  River,  beginning  at  a  locust  now  bounded  at  or  very  near 
to  the  place  where  stood  a  bounded  locust,  the  original  beginning 
tree  of  David's  Fancy,  and  a  bounded  tree  of  a  tract  of  land  called 
Upton  Court,  formerly  laid  out  for  David  Poole,  and  running  thence, 
with  the  said  land,  E.  56  perches,  (it  being  expressed  in  the  certifi- 
cate of  the  original  survey  to  run  by  the  land  of  the  said  Poole,  E. 
65  perches  to  a  bounded  oak,  which  cannot  be  found,)  thence  N.  E. 
238  perches,  still  bounding  on  the  said  land  to  the  N.  W.  branch  of 
Patapsco  River,  it.  being  therein  expressed,  •  to  run  N.  E.  150 
perches  to  a  bounded  red  oak  of  the  said  Poole's  land,  and  '•^^ 
the  certificate  of  the  said  Poole's  land  mentioning  to  run  that  course 
to  a  bounded  red  oak,  standing  by  the  side  of  the  said  N.  W.  branch, 
which  oak  is  not  known,  thence  N.  N.  W.  86  perches,  S.  83^  30^  W. 
133  perches,  to  the  head  of  Reward's  Branch,  it  being  expressed  to 
run  S.  W.  to  the  head  of  Howard's  Branch,  thence  bounding  on  the 
said  branch,  and  the  aforesaid  Middle  Branch,  to  the  first  bounded 
tree,  as  mentioned  in  the  certificate  of  the  original  survey,  as  fol- 
lows, viz.  S.  by  W.  16  ps.  S.  41,  E.  16  ps.  N.  83,  W.  24  ps.  S.  W.  40 
ps.  K  73,  W.  10  ps.  S.  22,  W.  24  ps.  W.  9  ps.  S.  30,  W.  12  ps.  N.  74, 
W.  10  ps.  still  bounding  on  Howard's  Branch  to  the  Middle  Branch, 
thence  S.  38,  W.  16  ps.  S.  11,  W.  16  ps.  S.  2,  E.  12  ps.  S.  12,  B.  12  ps. 
S.  70,  E.  12  ps.  S.  12,  E.  38  ps.  S.  37,  E.  28  ps.  stUl  bounding  on  the 
Middle  Branch,  and  thence  by  a  straight  line,  bounding  on  the 
branch,  to  the  beginning,  containing  and  laid  out  for  257  acres  more 
or  less,  to  be  held,"  &c.  "by  the  name  of  David's  Fancy."  He  also 
read  in  evidence  the  grant  issued  thereon  to  Richard  Moale,  dated 
the  29th  of  September,  1760,  which  grant  recites,  that  Charles  Crox- 
all,  (guardian  and  next  friend  to  Richard  Moale,  an  infant,  under  the 
age  of  twenty-one  years,)  did  set  forth,  that  a  certain  John  Moale, 
deceased,  father  to  Richard,  did  heretofore  set  forth  that  there  wae 
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escheat,  &c.  (as  in  the  recital  in  the  special  warrant  granted  to  John 
Moale,)  that  a  warrant  issued,  was  renewed,  and  a  resurvey  made, 
and  certificate  theieof  returned,  by  which  it  appeared,  &c.    That 
before  John  Moale  obtained  a  grant  of  confirmation  for  the  same, 
he  died,  but  before  his  death  he  made  his  last  will  and  testament,  in 
which  was  the  following  bequest:    "Item.    I  give  and  bequeath 
unto  my  infant  son,  to  be  christened  by  the  name  of  Richard,  all 
that  tract  of  land  I  bought  of  Jacob  Giles,  named  Upton  Court,  and 
also  the  land  adjoining  thereto,  which  I  escheated  and  paid  his  Lord- 
ship's agent  for,  as  per  the  receipt  on  the  back  of  the  certificate  now 
in  the  office,  the  patent  not  yet  being  issued  out,  to  him  my  said 
beloved  infant  son,  and  his  heirs  lawfully  begotten,  from  him  and 
their  bodies,   for  evermore;    but  if   either  of  my  aforesaid  sons 
should  die  without  such  heirs  aforesaid,  then  it  is  my  will,  that  the 
land  which  I  have  herein  devised  the  dead  son,  heir  less,  shall  go  to  the 
living  son,  to  be  held  of  him,  and  his  lawful  heirs,  from  *  genera- 
"^^^  tion  to  generation  as  aforesaid."    Croxall,  therefore,  prayed, 
that   forasmuch  as  the  right  of  the  escheat  land  was  in  Richard 
Moale,  and  all  requisites  complied  with,  grant  of  confirmation  might 
issue  to  him  on  the  certificate,  agreeably  to  the  bequest  aforesaid,  &c. 
Therefore  in  consideration  thereof,   and  other  the  premises,  &c. 
the  "Lord  Proprietary  did  give,  grant  and  confirm,  unto  him,  the 
said  Richard  Moale,  and  the  heirs  of  his  body  lawfully  begotten,  for 
ever,  agreeably  to  the  bequest  aforesaid,  all  that  the  aforesaid  tract 
or  parcel  of  escheat  land  resnrveyed,  and  still  called  David's  Fancy 
lying,"  &c.  as  described  in  the  certificate  herein  before  mentioned— 
"  To  have  and  hold  the  same  unto  him  the  said  Richard  Moale,  and 
the  heirs  of  his  body  lawfully  begotten,  for  ever;  to  be  holden,  of," 
&c.    He  also  read  in  evidence  the  last  will  and  testament  oi  John 
Moale,  for  whom  the  certificate  of  survey  was  made  and  returned, 
dated  the  14th  of  January,  1739-40.     Whereby  he  de^'i8ed  to  his  son 
John,  to  him  and  his  heirs  lawfully  (^gotten  from  his  and  their 
bodies,  for  ever  more,  sundry  parcels  of  land;  and  he  also  devised  to 
his  infant  son,  to  be  christened  by  the  name  of  Richard,  the  lands 
mentioned  in,  and  in  the  manner  set  forth  in  the  grant  last  before 
mentioned.     He  also  read  in  evidence  a  deed  of  indenture  dated  the 
11th  of  April,  1783,  from  Richard  Moale  to  James  Croxall,  reciting 
that  Moale  was  seized  of  an  estate,  in  fee  tail,  in  and  of  a  tra<;t  of 
land  called  David's  Fancy,  (saving  and  excepting  that  part  thereof 
before  conveyed  by  him  to  Mary  Tribolet,)  lying,  &c.  and  it  was  the 
intent,  meaning  and  design  of  Moale,  according  to  the  Act  of  Assem- 
bly, &c.  fully  and  efi'ectually  to  bar,  dock  and  destroy  the  entail,  and 
to  grant,  convey  and  transfer  to  Croxall,  and  his  heirs,  absolutely 
and  fully,  the  said  tract  of  land,  (saving  and  excepting  as  aforesaid,) 
with  the  appurtenances  thereunto  belonging,  in  order,  and  with  the 
intent,  and  for  the  purpose,  that  Croxall,  on  his  becoming  thereby 
seized  thereof  in  fee  simple,  might  reconvey  and  assure  unto  Moale 


HOWARD  vs.  MO  ALE  et  al.— 2  H.  &  J.  225 

and  his  heirs,  the  tract  of  land^  &c.  in  consequence  and  on  the 
operation  whereof,  Moale  might  be  and  stand  seized  of,  and  be 
entitled  unto,  the  premises,  fully  and  absolutely,  in  fee  simple.  The 
indenture,  therefore,  witnessed,  that  Moale,  in  consideration  of  the 
premises,  and  also  for  and  in  consideration  of  the  sum  of  five  shillings, 
&c.  granted,  &e.  unto  Croxall,  the  tract  of  land,  (saving  •  and  ^ 
excepting  as  aforesaid,)  in  the  usual  form.  He  also  read  in  ^^" 
evidence  a  deed  of  indenture,  dated  the  12th  of  April,  1783,  from 
James  Croxall  to  Bichard  Moale,  for  the  tract  called  David's  Fancy, 
excepting  that  part  sold  by  Moale  to  Mary  Tribolet.  (a)  He  also 
offered  in  evidence,  that  Bichard  Moale  died  sometime  in  the  year, 
1786,  without  issue  of  his  body  lawfully  begotten,  having  first  duly 
made  and  executed  his  last  will  and  testament  in  writing,  dat«d  the 
22d  of  February,  1786,  whereby  he  devised  all  that  part  of  the  tract 
of  land  called  David's  Fancy,  for  which  this  suit  is  brought,  to  his 
brother  John  Moale,  in  fee  simple.  That  John  Moale,  the  devisor 
first  named,  left,  at  the  time  of  his  death,  two  sons,  to  wit,  John 
Moale,  his  eldest  son  and  heir  at  law,  and  Bichard  Moale,  the 
patentee  before  named.  That  John  Moale,  the  devisee  last  named, 
died  in  the  year  1797,  having  first  duly  made  his  last  will  and  testa- 
ment, dated  the  20th  of  July,  1797,  whereby  he  devised  all  that  part 
of  David's  Fancy,  for  which  this  suit  is  brought,  to  his  sons  John 
Moale,  Bichard  Moale,  Bobert  North  Moale,  Samuel  Moale,  George 
Washington  Moale,  andBandle  Hulse  Moale,  their  heirs  and  assigns  to 
be  equally  divided  between  thern^  share  and  share  alike,  as  tenants  in 
common.  He  also  gave  in  evidence,  that  George  Washington  Moale, 
the  devisee  mentioned  in  the  last  mentioned  will  of  John  Moale,  the 
younger,  died  after  his  father  John  Moale,  in  the  year  1797,  intes- 
tate, unmarried,  and  without  a  child.  That  the  lessors  of  the  plaintiff, 
to  wit,  John  Moale,  Bichard  H.  Moale,  Bobert  North  Moale,  Samuel 
Moale,  Bandle  Hulse  Moale,  Thomas  Moale,  Bebecca  Bussel,  and 
Elizabeth,  wife  to  Bichard  Gnrson,  in  the  declaration  mentioned,  are 
the  children  and  the  only  children,  of  John  Moale,  the  last  named 
devisor;  that  Bichard  Moale,  one  of  the  lessors  of  the  plaintiff,  died 
since  the  bringing  of  this  suit,  and  during  the  pendency  thereof, 
leaving  issue  now  in  full  life.  He  also  offered  evidence,  that  the  trae 
location  of  the  land  called  David's  Fancy,  granted  to  David  Williams 
in  1672,  is,  as  he  hath  located  the  same  upon  the  plots  returned  in 
this  •  cause;  and  also  that  the  true  location  of  the  land  called  Qc»y 
David's  Fancy,  granted  to  Bichard  Moale  in  1750,  for  the  -^^  • 
recovery  of  which  this  suit  is  brought,  is  the  same  as  that  of  David's 
Fancy,  the  original  granted  to  David  Williams  in  1672,  as  located  by 


(a)  The  defendant's  attorneys,  at  this  stage  of  the  trial,  made  their  objec- 
tions to  the  grant  to  Richard  Moale ;  but  as  the  bill  of  exceptions  contained 
the  whole  evidence  of  title  adduced  by  the  parties,  we  have  adopted  the 
mode  pursued  in  the  bill  of  exceptions. 

16  2  H.  &  J. 


the  plaiDtifi'  on  the  8ai<l  plota.  The  defendant  then  reiul  in  evideuce 
tbe  certificate  of  survey,  dated  the  10th  oi'  October,  1C72,  and  grant 
of  Lun'a  Lott,  to  Edward  Lun,  bearing  date  on  the  20th  of  July.  1673, 
whereby  it  a[>i>ear8  that  there  was  surveyed  "a  parcel  of  land  lying 
in  Baltimore  County,  on  the  m.  side  of  Patapsco  River,  aodou  a 
branch  called  the  N.  W.  Branch,  called  Luo's  Lott,  begiuuing  at  a 
bounded  hickory  standing  on  the  W.  aide  of  the  falls  of  the  N,  W. 
branch,  and  in  the  line  of  the  land  of  Thomas  Perte  and  Bobert  Beo- 
.jor,  called  Sallisbury  Plaine,  and  running  with  the  line  of  the  said 
land  N.  W.  and  by  JJ.  ;WJ  ps,  to  a  bounded  hickory  in  the  line  of  the 
said  land,  then  S.  W.  105  pa.  to  a  bounded  red  oak,  then  S.  40  ps. 
then  W.  N.  W.  45  ps.  to  a  bounded  hickory  by  the  head  of  a  brantb, 
then  8. 125  ps.  to  a  bounded  red  oak,  then  W.  and  by  S.  20  ps.  then 
S.  and  by  E.  40  ps.  then  S.  E.  80  ps.  to  a  bounded  Spauish  oak,  then 
S.  60  ps.  to  a  bounded  white  oak  in  the  land  of  John  Howard,  called 
Timber  >'eck,  then  by  the  said  land  E.  S.  ~E).  74  ps.  to  a  bounded 
white  oak  of  tbe  said  Howard's  land,  then  8.  E.  120  ps.  to  a  bounded 
red  oak  standing  in  a  bite  of  the  1^.  W.  branch,  then  bounded  on  the 
said  branch  lying  up  X.  50  ps.  to  a  bounded  red  oak,  then  N.  N.  W. 
38  i>8.  then  W.  N.  W.  100  ps.  then  N.  and  by  W.  SO  ps.  to  a  locust 
marked  with  four  notches,  then  N*.  N.  E.  45  ps.  to  a  bounding  red  oak 
in  tbe  line  of  the  land  of  Thomas  Cole,  then  W.  73  pa.  to  bounded 
oak  of  the  said  Cole's  land,  then  by  the  said  land  X.  N.  E.  275  i>s.  to 
another  bounded  oak,  then  E.  05  ps.  to  the  falls,  then  bounding  on 
the  said  falls  to  the  first  bounded  tree,  containing  200  acres,  more  or 
less,"  &e.  He  also  read  in  evidence  the  certificate  of  snney,  date<l 
the  8th  of  April,  1702,  and  grant  of"  Lull's  Lott  Enlarged,  dated  the 
25th  of  March,  1703,  surveyed  for  and  granted  to  Cornelius  Howard, 
and  Euth  his  wile,  and  containing  414  acres,  more  or  less,  being  in 
virtue  of  a  special  warrant  to  resurvey  a  tract  of  land  called  Lnn's 
Lott ;  and  also  proved,  that  Lun's  Lott  and  Lun'a  Lott  Enlai'ged,  are 
truly  located  on  the  plots  returned  in  this  cause.  He  also  offered 
evidence  to  prove,  that  he  is  heir  at  law  to  Edward  ■  Lon. 
**"  the  patentee  of  Lnn's  Lott,  and  also  the  heir  at  law  of 
Cornelius  Howard,  and  Euth  his  wife,  the  patentees  of  Lun's  Lott 
Enlarged.  The  defendant  then  prayed  the  opinion  of  the  Court, 
and  their  direction  to  the  jury,  that  tbe  plaintiff,  upon  the  above 
statement  of  facts,  hath  not  made  title  to  the  lands  for  which  the 
defendant  bath  taken  defence  in  this  cause,  nor  any  part  thereoC 
and  cannot  recover  in  this  action. 

Ridgely,  for  the  defendant,  contended  that  the  grant  to  Richard 
Moale  of  the  20th  of  September,  1750,  foi'  David's  Fancy,  vested  in 
him  an  estate  tail,  and  that  upon  his  death,  without  issue,  the  rever- 
sion is  iu  the  State  of  Maryland,  standing  in  the  place  of  the  Pn> 
prietary ;  and  that  the  deed  from  Moale  to  Croxalj  had  not  the  effect 
to  bar  the  estate  tail.    He  cited  the  Act  of  Assembly  of  Nov,  17Si 
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ch.  23 ;  PigoUj  85,  87,  88,  89 ;  JSTeal  vs.  Wilding,  1  Wil 
Nedhanij  Yelv.  149 ;  Anon.  Nay,  132  5  18  Vin,  Abr.  tit 
ery,  233,  |?Z.  9;  5  Bac.  Abr,  tit  Prerogative,  (B.  5.) 

Shaaff,  on  the  same  side,  cited  the  Act  of  Asseml 
1780,  ch.  45;  Owings  vs.  Norwood^s  Lessee  (ante 
Stewart  and'  Fatten,  (a);  Laws  •  vs.  The  Attorney-Gem 
Kelly  vs.  Greenfield,  2  M.  (&  McH,  121 ;  Enssell  vs.  Ba^ 
&  J.  71;  Gittings  vs.  ^a/Z,  ante  112;  5  J5ac.  J.&r.  tit  - 
35)  Cow.  Digf.  tit  Estates,  (B.  31;)  Statutes  34  Hen.  VI 
of  Assembly  of  November,  1787,  ch.  9,  and  1785,  ch.  8' 
Stump  et  at  2  H  6)  McH.  174;  Laidler  vs.  Young^s  Le% 

Martin  (Attorney-General,)  Key  and  W.  Dorsey,  fo 
cited  Calvert  vs.  Eden  et  at  2  H.  &  McH.  279 ;  Ac 
of  Nov.  1782,  ch.  23;  Doe  vs.  Fegge,  1  T.  R.  758,  (nc 
vs.  Peirse  et  at  3  Burr.  1900 ;  GoodtiUe  vs.  J<we«,  7  T. 
^ur<9t,  J.;  Doe  vs.  Wharton  dd  Dixon^  8  T.  E.  2 ;  GiU),  on 
83,  85,  86 ;  5  jBoo.  AZ>r.  ^t  Prerogative,  E.  3 ;  Gwi7ig, 
ante  96. 

Harper,  in  reply,  cited  Hall  vs.  Gittings,  June,  1809;  j 
/te2d;  Russell  vs.  Baker;  Gittings,  Jun.  vs.  jSaZ/,  and  6 
tcood. 


(a)  Id  the  case  of  Stewart  vs.  ^/Zen  oiid  Patterij  in  the  Cou  : 
at  May  Term,  1799,  the  biU  was  filed  on  the  29th  of  Augi 
was  admitted,  that  the  land  mentioned  in  the  bill  was  mori  ; 
by  Patten  on  the  20th  of  May,  1771,  to  secure  the  payment  o 
ling  money,  with  interest  thereon  on  the  20th  of  May,  1773. 
that  Allen  was  a  subject  of  the  King  of  Great  Britain,  reg  : 
land  in  1775,  and  went  to  £Ingland  in  that  year,  and  had  res  1 
since.    It  was  submitted  to  the  Chancellor  to  determine,  f  ; 
Bnd  for  how  long  the  mortgagee  was  entitled  to  recover  inter<  ; 
gage  debt. 

Hanson,  Chancellor.    It  appears,  that  under  the  circum  1 
case,  the  Chancellor  is  under  no  necessity  of  deciding,  or  bu  : 
General  Court,  the  question,  as  the  complainant  is  a  British  si  I 
or  not  the  interest  of  the  complainant,  in  the  mortgaged    ; 
tioned  in  the  bill,  was  defeated  by  the  Revolution  in  Americe , 
fiscation  Act  of  this  State;  and  that  the  complainant  is  entit.  i 
debt  paid  by  the  defendant,  or  discharged  from  a  sale  of 
Decreed^  that  unless  the  mortgaged  debt,  with  interest  thereo 
the  4th  of  July,  1776,  to  the  3d  of  September,  1783,)  until 
paid  on  the  9th  of  November  next,  the  property  in  the  bill  n 
be  sold,  &c. 

Kilty  and  Shaaffi  for  the  complainant. 

MoaJe^  for  the  defendants. 

(6)  The  case  of  Lawson  vs.  The  Attorney-General^  in  the  Cou  i 
in  1800,  was  similar  to  that  of  Allen  vs.  Stewart  and  Patten 
Semple  mortgaged  lands  to  Lawson,  a  British  subject,  and  I 
more  than  to  secure  the  payment  of  a  debt,  it  was  protected 
The  Attorney-General  was  made  a  party,  who  admitted  the  I 
be  in  the  State,  and  the  land  was  decreed  to  be  sold  for  the  p; 
mortgaged  debt. 
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Done,  J.  delivered  the  opinion  of  the  Court,  (a)  The  Court  are  of 
opinion,  that  no  interest  of  the  nature  of  a  trust  estate  ever  was  vested 
either  in  the  Proprietary  of  Maryland,  or  in  the  State  of  Maryland 
in  place  of  the  Proprietary.  There  does  not  appear  ever  to  have  been 
any  act  done  which  could  create  a  trust  in  either ;  and  that  the 
Proprietary  and  the  State  could  only  be  considered  as  parties  having 
a  reversionary  interest  expectant  on  the  determination  of  an  estate 
tail. 

The  jura  regalia^  as  attached  to  the  person  of  the  King  in  England, 
never  did  attach  to  the  Lord  Proprietary  of  Maryland. 
^^  •  The  Lord  Proprietary  held  the  dominion  and  property  of 

^^^  the  soil,  which  he  could  sell  and  dispose  of  in  the  same  man- 
ner as  any  other  person,  and  subject  to  the  same  beneficiary  legal  and 
equitable  rights,  as  in  the  hands  of  any  other  person ;  and  on  an 
equitable  interest  being  obtained,  agreeably  to  the  rules  of  his  land 
office,  by  any  person  taking  out  a  warrant,  returning  a  certificate  of 
survey,  and  paying  the  composition  money,  the  party  became  en- 
titled to  a  grant  which  he  could  compel  from  the  Proprietary. 

In  the  present  case,  suppose  the  right  of  the  E^prietary  to  have 
continued  in  full  force  until  the  year  1783,  his  reversionary  interest  in 
the  lands  in  question  would  have  been  destroyed  by  the  deed  made 
by  Richard  Moale,  the  grantee  in  tail,  under  the  operation  of  the  Act 
of  1782,  as  effectually  as  the  reversionary  right  of  any  citizen  of 
Maryland. 

The  question  then  occurs,  whether  the  case  is  materially  altered  by 
the  Proprietary's  rights  passing  into  the  hands  of  the  State. 

On  this  view  of  the  subject,  a  doubt  might  arise,  whether  the  State, 
being  vested  with  the  sovereignty  as  a  body  politic,  can  be  affected 
by  any  laws  in  which  she  is  not  specially  named.  But  this  difficulty, 
in  the  opinion  of  the  Court,  is  removed,  when  we  consider  the  State 
a8  standing,  in  the  place  of  the  Proprietary,  in  which  view,  and  no 
other,  we  think  the  State  can  be  considered  in  this  case,  a^s  having 
no  beneficiary  interest  in  the  lands  in  question,  but  holding  the  Pro- 
prietary's reversionary  interest  merely  by  substitution  in  his  place, 
and  for  the  use  and  benefit  of  those  who  had  the  right  in  virtue  of  the 
escheat  and  purchase  from  the  Proprietary. 

By  the  last  will  of  John  Moale,  the  elder,  his  interest  in  the  lands 
passed  agreeably  to  the  disposition  made  by  the  said  will,  and  the 
deed,  made  in  1783,  by  Richard  Moale,  the  devisee,  and  the  patentee 
of  the  land,  was  competent  to  bar  and  extinguish  the  reversionary 
interest  of  the  State. 

As  these  points  have  been  elaborately  and  ingeniously  argued  by 
the  learned  counsel  conceraed,  the  Court  have  thought  proper  thus 
shortly  to  notice  them,  and  express  their  ideas  relative  to  them. 


(a)  Chase,  Ch.  J.  did  not  sit,  his  sister  being  interested  in  the  land  in 
question. 
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But  let  ua  suppose  that  the  opinion  of  the  Coun,  so  far,  is  not 
well  founded,  every  objection  to  the  plaintiff's  title,  arising  from  any 
particular  prerogatives  or  privileges  in  the  *  Proprietary  or  the  -^^^ 
State,  which  would  protect  their  rights  from  being  affected  in  '^^'■ 
the  same  manner  as  those  of  citizens,  is,  in  the  opinion  of  the  Court, 
completely  removed  by  the  operation  of  the  grant  of  Lun's  Lot  En- 
larged. 

The  escheat  and  grant  of  the  Proprietary  thereon  will  relate  back 
to  the  original  grant  of  David's  Fancy,  and  there  is  no  ground  on 
which  to  presume  that  the  escheat  fell  previously  to  the  grant  of  Lun's 
Lot,  the  original,  but  on  the  contrary  the  presumption  is  strong  that 
it  did  not  occur  until  nearly  about  the  time  of  the  obtention  of  the 
escheat  warrant. 

By  the  grant  of  Lun's  Lot  Enlarged,  all  the  reversionary  interest 
of  the  Proprietary  in  David's  Fancy,  so  far  as  Lun's  Lot  Enlarged  in- 
terteres  with  and  includes  any  part  of  David's  Fancy,  passes  to  a 
citizen,  and  of  course  is  liable  to  be  operated  upon,  and  barred,  in 
virtue  of  the  Act  of  Assembly  of  1782,  by  the  deed  from  Moale  to 
Croxall  in  1783. 

For  these  reasons  the  Court  refuse  to  give  the  opinion  and  direc- 
tion to  the  jury,  which  is  prayed  by  the  defendant's  counsel.  The 
defendant  excepted,  (a) 

2.  The  second  bill  of  exceptions. — ^The  plaintiff  then  read  in  evi- 
dence a  certificate  of  the  survey  of  a  tract  of  land  called  Upton  Court, 
made  Hot  George  Yate  on  the  12th  of  March,  1667,  and  a  grant 
thereon  issued  to  David  Poole  on  the  2d  6f  August,  1668,  by  which  it 
appears  that  there  was  surveyed  ^'  a  parcel  of  land  called  Upton 
Court,  •  lying  in  Baltimore  County,  on  the  N.  sideof  Patapsco  ^ao 
Biver,  oppasite  the  land  of  Hugh  Kinsey,  beginning  at  a  '*®'^ 
bounded  red  oak  standing  on  the  southernmost  side  of  a  point  of  land 


(a)  D.  Dulany,  Esquire's  opinion  on  the  foUowiog  case  stated.  A.  was 
seized  of  a  certain  tract  of  land,  under  a  title  derived  legally  from  the 
original  grantee.  B.  obtained  a  common  warrant  of  survey,  and  under 
this  warrant,  a  survey  was  made,  which  included  part  of  the  land  that  had 
before  been  granted  to  A.  and  B.  on  the  certificate  returned  by  the  surveyor, 
obtained  a  patent.  Afterwards  A.  who  was  seized  as  aforesaid,  died  with- 
out heirs,  and  without  having  conveyed,  or  disposed  of  his  title,  in  conse- 
quence whereof  the  land,  of  which  A.  died  seized,  became  escheat.  After- 
wards C.  obtained  a  warrant  on  the  escheat,  and  as  a  part  of  the  land, 
whereof  A.  died  seized,  was  included  in  the  survey  of  the  grant  to  B.  the 
Qi^ery  is,  whether  B.  is  entitled  to  the  part  so  included,  or  C.  who  claims 
under  the  escheat?  I  am  of  opinion  that  B.  is  not  entitled  to  any  part  of 
the  land  under  the  common  warrant  that  he  obtained,  which  he  was  not 
entitled  to  when  he  obtained  thereon  a  patent,  and  as  at  the  time  when  the 
patent  .was  obtained  by  B.  the  title  was  in  A.  under  a  prior  grant,  I  am  of 
opinion  that  B.  cannot  legally  claim  any  title  to  the  part  included  in  the 
patent  to  A. 

August  13,  1783,  Daniel  Dulany. 


230  HOWAED  vs.  MOALE  ET  AL.— 2  H.  &  J. 

formerly  called  Whetstone  Point,  and  from  the  said  oak  bounding  on 
the  said  river  by  a  line  drawn  N.  W.  and  by  N.  40  perches,  then  N. 
W.  and  by  W.  40  perches,  and  from  the  end  of  the  N.  W.  and  by  W. 
line  by  a  line  drawn  W.  100  perches,  bounded  on  the  W.  by  a  line 
drawn  W.  K.  W.  30  perches,  then  N.  W.  100  perches,  to  a  small 
creek,  then  over  the  said  creek  by  a  line  drawn  W.  and  by  8.  30 
perches,  then  W.  S.  W.  45  perches,  then  S.  W.  80  perches  to  the 
mouth  of  another  small  creek,  then  over  the  said  creek  S.  and  by  W. 
45  perches,  then  S.  W.  and  by  S.  55  perches  to  a  point  which  maketh 
the  mouth  of  a  branch  called  the  Middle  Branch,  then  bounding  on 
the  said  branch  by  aline  drawn  K  W.  and  by  N.  180  perches  to  a 
marked  oak  opposite  a  small  island,  and  from  the  said  oak  N.  £.  50 
perches  to  a  small  branch  which  maketh  the  outward  narrows  of  the 
said  land,  then  E.  65  perches,  bounded  on  the  E.  by  a  line  drawn  N. 
E.  150  perches  to  a  bounded  red  oak  standing  by  the  N.  W.  branch, 
then  E.  S.  E.  56  perches,  then  E.  N.  E.  120  perches,  then  E.  S.  E.  44 
perches,  then  S.  8.  E.  100  perches  to  a  small  cove,  then  over  the  said 
cove  by  a  line  drawn  8.  E.  100  i)erches,  to  a  point  called  The  Sandy 
Point,  then  8.  8.  E.  48  perches  to  another  marked  oak  on  Whetstone 
Point,  and  from  the  said  oak  to  the  first  bounded  tree,  containing 
500  acres  of  land  more  or  less."  He  also  gave  in  evidence  the  plots 
and  locations  in  this  cause,  and  the  admission  of  the  plaintiff  and  de* 
fendant,  that  the  eleventh  line  of  Upton  Court  terminated  at  the 
letter  black  H.  on  the  plots.  He  also  gave  in  evidence,  that  the 
twelfth  line  of  Upton  Court  terminated  at  the  black  letter  A.  on  the 
plots;  and  further  gave  in  evidence  to  the  jury  that  the  beginning  of 
David's  Fancy,  the  original,  was  at  the  letter  A ;  and  also  that  the 
beginning  of  David's  Fancy,  the  escheat  in  1738,  was  at  the  letter  A. 
The  plaintiff  thed  prayed  the  opinion  of  the  Court,  and  their  direc- 
tion to  the  jury,  that  if  they  find  from  the  evidence  in  the  cause  that 
the  twelfth  line  of  Upton  Court  terminated  at  the  letter  A,  and  that 
the  beginning  of  David's  Fancy,  the  original,  and  David's  Fancy,  the 
escheat,  was  at  the  same  place,  that  then  the  escheat  certificate  and 
patent  ♦  of  David's  Fancy,  granted  to  Richard  Moale  in  1750, 
do  by  operation  of  law  relate  to  the  original  tract  called  David's 
Fancy,  patented  in  1672 ;  and  that  the  expressions  in  the  escheat  grant 
contained,  do,  by  operation  of  law,  bind  the  escheat  land  to  run  with 
the  tnie  location  of  the  original  tract  of  David's  Fancy,  as  to  the  two 
first  lines  thereof,  so  far  as  the  said  lines  extend ;  and  that  the  first 
and  second  lines  of  the  original  David's  Fancy,  do  by  virtu©  of  the 
expressions  therein  used,  bind  the  said  lines  to  run  with  the  13th  and 
14th  lines  of  Upton  Court. 

Shaaff  and  Harper,  for  the  defendant,  refeixed  to  Dorsey  vs.  Ram- 
mand,  1  H.  (b  J.  190;  Darnall  vs.  Ooodwin,  1  H.  dt  J.  282;  Helm  vs. 
Hotcard,  2  H.  i&  McH.  57;  Hammond  vs.  Norris,  ante  130;  and  Kpger 
vs.  KirJcpatrick,  1  H.  &  J.  298. 
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Done,  J.  delivered  the  opinion  of  the  Court.  Three  propositions 
have  been  stated  by  the  prayer  of  the  plaintiff's  counsel,  for  the 
opinion  of  the  Court,  and  their  direction  to  the  jury. 

1st.  That  the  escheat  certificate  and  patent  of  David's  Fancy, 
granted  to  Bichard  Moale  in  1760,  do  by  operation  of  law  relate  to 
the  original  tract  called  David's  Fancy. 

2dly.  That  the  expressions  in  the  said  escheat  grant  contained  do, 
by  operation  of  law,  bind  the  said  escheat  land  to  the  true  location 
of  the  original  tract  called  David's  Fancy,  as  to  the  two  first  lines 
thereof;  and 

3dly.  That  the  first  and  second  lines  of  the  original  tract  called 
David's  Fancy  do  by  vii*tue  of  the  expressions  therein  used,  bind  the 
said  lines  on  the  13th  and  14th  lines  of  Upton  Court. 

On  the  first  point,  the  Court  are  of  opinion  that  the  escheat  certifi- 
cate and  patent  of  David's  Fancy  do,  by  operation  of  law,  relate  to 
the  original  tract  called  David's  Fancy.  That  this  is  a  case  strictly 
within  the  principle  and  rule  of  law,  of  relation  between  grants  and 
certificates,  which  have  been  adopted  and  ratified  by  solemn  deci- 
sions of  the  General  Court  and  Court  of  Appeals,  and  that  in  law, 
reason  or  equity,  there  can  be  no  distinction. 

With  respect  to  the  second  and  third  points  proposed,  it  has  been 
contended  by  the  defendant's  counsel,  that  the  •  Court  are  oaa 
precluded  from  acting  upon  them,  by. the  decision  of  the  '^"* 
Court  of  Appeals  in  the  case  of  Dorsey^s  Lessee  vs.  Hammond^  and 
that  by  the  rule  laid  down  by  that  decision,  these  are  to  be  con- 
sidered as  questions  of  location,  and  must  be  left  to  the  determinur 
tion  of  the  jury. 

This  Court,  let  their  private  opinions  be  as  they  may,  will  always 
cautiously  avoid  interfering  or  clashing  with  the  judicial  decisions  of 
the  Superior  Court,  and  will  at  all  times  pay  respect  to  them  as  the 
established  law  of  the  land. 

Whether  too  large  a  latitude  is  given  to  juries  as  to  the  construc- 
tion of  grants  by  the  decision  of  the  Court  of  Appeals  in  Dorsey  vs. 
Hammondj  and  how  far  the  rule  and  principle  thereby  adopted  may 
operate  to  preclude  uncertainty  of  decision,  is  not  for  us  to  consider. 

The  question  then  arises,  whether  the  Court  are  precluded  by  that 
determination  from  giving  their  opinion  on  the  question  now  before 
them  f  and  we  think  that  we  are  not  so  precluded ;  but  that  the 
present  question  rests  on  grounds  and  principles  entirely  distinct 
from  that  case,  and  Helms  vs.  Howard^  which  has  been  cited  to  the 
Court. 

In  Dorsey^s  Lessee  vs.  Hammond^  the  question  was,  whether  the 
binding  call  in  one  course  would  be  extended  to  the  subsequent 
courses  f  the  first  using  imperative  binding  expressions,  which  were 
dropped  in  those  succeeding,  then  there  were  distinct  courses,  either 
of  which  might  be  pursued,  and  one  of  which  must  be  rejected;  and 
the  Court  of  Appeals  were  of  opinion,  that  this  was  a  description 
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with  a  doable  aspect ;  that  it  was  ambiguous  and  doubtful,  and  that 
therefore  it  was  discretionary  which  set  of  courses  should  be  persued, 
and  ought  to  be  left  to  the  jury  as  a  question  of  location. 

The  opinion  of  the  Judges  in  Helm  vs.  Howard  is  founded  on  the 
same  principle.  In  that  case  all  the  expressions  could  not  be  grati- 
fied ',  there  were  two  distinct  and  different  courses,  one  of  which 
must  be  pursued,  and  the  other  rejected.  Therefore,  the  Court  said, 
it  must  be  left  to  the  jury  as  a  matter  of  location,  to  determine 
which  must  be  adopted,  and  which  rejected. 

In  the  present  case  the  Court  are  of  opinion,  that  no  such  doubt 
or  ambiguity  appears.  Abstractly  considered,  the  expressions  are 
unquestionably  binding,  and  the  Court  of  Apiieals  have  so  far  con- 
-^^  -  curred  with  this  Court  as  to  say,  •  that  we  are  competent  to 
"^^^  determine  where  expressions  are  imperatively  binding  by  par- 
ticular calls. 

The  Court  will  not  interfere  with  the  right  of  the  jury,  by  assum- 
ing any  facts,  nor  will  they  take  upon  them  to  determine  what  is  the 
true  location  of  the  several  tracts  of  land  delineated  on  the  plots,  or 
any  of  them,  or  the  extent  or  termination  of  their  lines.  We  will 
not  take  upon  us  to  say,  whether  the  tract  called  David's  Fancy,  as 
located  by  the  plaintiff,  begins  at  the  right  point,  or  whether  there 
is  or  is  not  evidence  to  the  jury  of  the  existence  of  a  tree  at  the  ter- 
mination of  the  first  line*  of  .that  tract,  which  would  vary  the  coarse, 
or  make  it  longer  or  shorter  than  the  thirteenth  line  of  Upton  Court. 
But  the  Court  think,  that  they  are  not  restricted  by  the  decision  in 
Dorsey  and  Hammond,  from  giving  their  opinion  hypotheticaJly  in 
the  present  case,  (which  they  believe  to  be  strictly  within  the  rule 
established  in  Dorsey  and  Hammond,)  that  if  the  jury  should  be 
satisfied  from  the  evidence,  that  the  beginning  of  David's  Fancy  is 
rightly  located  on  the  plots  by  the  plaintiff,  at  the  termination  of  the 
twelfth  line  of  Upton  Court,  and  there  is  no  evidence  to  them  of  the 
existence  of  any  tree  as  called  for  in  the  grant  at  the  termination  of 
the  first  line  of  David's  Fancy,  which  would  vary  the  same  from  the 
course  or  distance  of  the  thirteenth  line  of  Upton  Court,  that  then 
the  expressions  contained  in  the  escheat  grant  do,  by  operation  of 
law,  bind  the  said  escheat  land  to  the  true  location  of  the  original 
tract  called  David's  Fancy,  as  to  the  two  first  lines  thereof,  so  far  as 
the  jury  shall  believe  that  the  second  line  of  David's  Fancy,  the 
original,  did  actually  extend ;  and  that  the  first  and  second  lines  of 
the  original  tract  called  David's  Fancy  do,  by  virtue  of  the  expres- 
sions therein  used,  bind  the  said  lines  on  the  thirteenth  and  four- 
teenth lines  of  Upton  Court.  Which  opinion  and  direction  the 
Court  do  accordingly  give  to  the  jury.    The  defendant  excepted. 

3.  The  defendant  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  as  the  plaintiff  hath  in  this  cause  located 
the  land  called  David's  Fancy,  surveyed  for  John  MoaJe  on  the  Ist 
of  November,  1738,  different  from  the  land  called  David's  Fancy, 
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surveyed  for  David  Williams  on  the  22d  of  June,  1671,  and  hath  not 
on  the  plots  located  those  lands  in  the  same  way,  the  *  plaintiff  o  aa 
shall  not  be  pennitted  to  give  any  evidence  to  the  jury,  that  "^^^ 
the  two  tracts  of  land  have  the  same  location ;  and  that  the  plaintiff 
is  oondnded  by  the  location  he  hath  given  on  the  plots  of  the  tract 
of  land  called  David's  Fancy,  surveyed  for  John  Moale.  He  further 
prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jury, 
that  as  the  plaintiff  hath  in  this  cause  located  the  two  first  lines  of 
David's  Fancy,  surveyed  for  John  Moale  the  1st  of  November,  1738, 
running  fix>m  the  black  letter  A,  then  with  the  black  broken  and 
and  dotted  lines  No.  1  and  No.  2,  to  the  black  letter  b,  and  hath 
given  no  other  location  thereof  on  the  plots,  the  plaintiff  is  not  per- 
mitted to  give  in  evidence  anj^  other  location  of  the  two  first  lines  of 
that  tract ;  but  that  the  plaintiff  is  precluded  from  setting  up  under 
the  plots  in  this  cause  any  other  location  of  the  two  first  lines. 

Shaaff  and  Harper^  for  the  defendant,  contended  that  the  plaintiff 
ought  not  to  give  proof  different  from  his  allegations.  Haminond  vs. 
NarriSj  ante  130. 

Martin^  (Attorney-General,)  and  Keyyfox  the  plaintiff,  cited  CarroU 
XH.  Norwoody  1  JET.  <£  J.  167.  Orey  et  tix.  vs.  AmoSj  in  the  General 
€onrt  at  October  Term,  1796,  where  the  plaintiff  located  his  preten- 
sions three  ways,  neither  of  which  the  jury  found,  although  their 
finding  was  in  favor  of  the  plaintiff,  and  included  more  land  than  he 
claimed.  He  took  judgment  for  the  land  claimed  by  him  within  the 
finding  of  the  jury,  and  entered  a  release  as  to  the  residue.  DamaU 
vs.  Ooodtvin^  1  H,  dbJ,  282;  Hicks  vs.  Scotty  in  the  General  Court,  on 
the  E.  S.  NichoUon  vs.  Hemsley,  3  J7.  d^  McH.  409,  where  dotted 
lines  were  made  on  plots  by  the  jury,  without  objection.  Kirkpatrich 
vs.  Kygevj  1  H.  i&  J.  298. 

Done,  J.  delivered  the  opinion  of  the  Court.  The  Court  are  of 
opinion,  that  as  the  plaintiff  has  not  located  his  pretensions  co-ex- 
tensive with  the  location  of  David's  Fancy,  the  original,  surveyed 
in  1671,  he  cannot  be  permitted  to  give  evidence  to  the  jury  to  extend 
his  pretensions  beyond  the  lines  and  limits  which  he  has  given  to 
the  tract  of  land  called  David's  Fancy,  under  the  escheat  grant  to 
John  Moale  in  1738,  but  is  estopped  by  that  location  from  going 
beyond  the  black  letter  V,  from  whence  he  must  run  to  the  ^^.y 
•  head  of  Howard's  Branch,  at  whatever  point  the  jury  may  '^'** 
find  the  same  to  be  agreeably  to  the  plaintiff's  location  of  his  preten- 
sions, and  the  location  by  which  the  defendant  has  taken  defence. 

The  Court  are  further  of  opinion,  that  the  plaintiff  shall  not  be 
permitted  to  give  any  evidence  of  the  two  first  lines  of  David's 
Fancy,  surveyed  for  John  Moale  the  1st  of  November,  1738,  running 
otherwise  than  as  they  are  located  fro^  the  black  letter  A  on  the 
plots,  with  the  black  broken  and  dotted  lines  No.  1  and  No.  2,  to  the 
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black  letter  b,  as  the  location  of  his  pretensions ;  but  that  the  plain- 
tiff is  not  precladed  from  giving  evidence  of  any  other  lines  as  the 
two  first  lines  of  David's  Fancy,  the  original,  by  way  of  illustration ; 
and  that  the  plaintiff  may  support  the  location  of  his  pretensions,  so 
far  as  he  can  show  that  the  same  are  located  within  the  limits  of  the 
original  tract  of  land  called  David's  Fancy. 

4.  The  plaintiff  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  from  the  place  where  the  jury  find  the 
termination  of  the  second  line  of  David's  Fancy,  the  original,  the 
third  line  thereof  must  run  the  number  of  perches  expressed  in  the 
grant,  and  cannot,  in  its  length,  be  increased  or  diminished,  unless 
proof  is  made  of  the  tree  called  for,  or  the  place  where  it  stood. 

Done,  J.  The  Court  direct  the  jury  according  to  the  plaintifPs 
prayer. 

5.  The  plaintiff  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  from  the  place  where  the  jury  find  the 
termination  of  the  third  line  of  David's  Fancy,  the  original,  they  are 
competent  to  run  the  fourth  line  thereof  to  the  head  of  the  branch 
called  for  at  the  letter  r,  the  gum  tree,  or  at  black  letter  F,  or  at  any 
point  between ;  and  that  the  plaintiff  is  competent  to  recover  so  far 
as  his  pretensions  are  included  within  the  lines  of  David's  Fancy, 
the  original,  as  found  by  the  jury. 

Done,  J.  The  Court  do  not  think  the  last  prayer  is  embraced 
within  the  decision  of  the  Court  already  given. 

The  Court  are  of  opinion,  that  the  fourth  line  of  David's  Fancy, 

the  original,  must  run  from  the  place  where  the  jury  shall  find  the 

termination  of  the  third  line,  a  straight  •  line  to  the  head  of 

'^^^  the  branch.  That  the  course  in  the  certificate,  and  the  course 

located,  is  but  one  line. 

6.  The  third  bill  of  exceptions. — The  defendant  produced  and 
swore  Zachariah  Maccubbin,  as  a  witness  to  the  jury,  to  prove,  and 
who  did  prove,  that  Eichard  Moale,  under  whom  the  lessors  of  the 
plaintiff*  make  title,  and  John  Eager  Howard,  the  defendant  in  this 
cause,  employe<l  Maccubbin  to  run  the  tract  of  laud  calle4  David's 
Fancy,  that  they  both  attended  at  times  during  the  survey,  and  that 
on  said  running,  the  fourth  line  of  the  land  was  run  course  and  dis- 
tance, by  and  with  the  leased  lands  of  Moale,  to  a  point  on  Howard's 
Branch,  to  or  near  a  gum  tree  located  on  the  present  plots  returned 
in  this  cause  at  the  little  letter  r,  at  the  instance  of  Moale,  in  order  to 
show  the  true  location  of  that  line.  The  plaintiff'  then  produced  to 
Maccubbin  a  plot  of  the  land  called  David's  Fancy,  and  proved  by 
him  that  the  said  plot  was  the  one  which  he  made  out  for  Moale,  on 
the  running  so  made;  that  the  same  now  produced  was  the  original 
plot,  by  the  witness  made  out  for,  and  at  the  instance  of  Moale.  He 
further  proved,  that  the  lines  on  this  plot  are  at»tually  located  on 
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the  plots  ia  this  cause  made ;  and  further  pi-oved  by  Maccubbin,  that 
after  the  same  running  he  also  made  out  a  plot  for  the  defendant* 
He  then  offered  to  read  in  evidence  the  plot  so  made  out  by  Maccub- 
bin  for  Moale.  The  defendant  further  proved  by  Maccubbin,  that 
the  corrected  lines  on  the  plot  were  never  run  on  the  ground,  and 
that  the  plot  was  made  out  after  the  survey,  at  the  instance  and 
direction  of  Moale  and  that  the  corrected  lines  of  the  plot  were 
drawn  upon  the  plot  at  the  sole  direction  of  Moale,  without  the 
knowledge,  and  in  the  absence  of  the  defendant.  Maccubbin  further 
proved,  that  he  has  no  recollection  whether  he  did  or  did  not  run 
any  of  the  lines  of  Upton  Court,  which  are  laid  down  on  the  plot,  and 
that  the  whole  plot,  and  all  the  explanations,  were  made  in  the  office 
of  Maccubbin,  in  the  absence  of  the  defendant;  and  that  Moale 
daring  the  time  he  was  employed  in  making  the  plot  and  expla- 
nations, frequently  was  present,  and  gave  him  direction  about  the 
work.  Maccubbin  further  proved,  that  the  four  lines  terminating  at 
black  letter  C,  were  never  ran  on  the  ground,  and  that  those  lines 
never  were  laid  down  on  the  plot  by  the  direction  or  with  the  know- 
ledge of  the  defendant,  or  in  his  presence ;  but  that  the  ♦  waters  ^^^ 
and  branches,  designated  on  the  plot,  were  made  by  actual  ^^^^ 
survey.  The  defendant  then  objected  to  the  reading  the  plot  and 
explanations  to  the  jury. 
Shaaff,  for  the  defendant,  cited  Jarrett  vs.  Weat^  I  H.  &  J,  501. 

m 

Done  J.  The  Court  are  of  opinion,  that  as  evidence  has  been 
given  by  the  defendant  of  the  runnings  of  the  land,  it  is  proper  that 
the  plot  should  go  to  the  jiu*y,  for  them  to  judge  of  the  effect  of  it  in 
the  present  question. 

The  Court  do  not  say  whether  it  would  have  been  e\idence  origi- 
nally had  it  been  offered,  but  as  the  defendant  had  offered  evidence 
by  the  witness,  who  made  the  survey,  to  show  Kichard  Moale  did 
not  claim,  it  is  proper  the  plot  should  go  to  the*  jury. 

The  Court  are  therefore  of  opinion,  that  the  plot  and  explanations 
are  admissible  evidence  in  the  cause,  and  they  are  permitted  to  be 
given  in  evidence  to  the  jury.  They  were  a^jcordingly  given  in  evi- 
dence to  the  jury.    The  defendant  excepted. 

7.  The  defendant  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury.  That  the  twelfth  line  of  Upton  Court  must 
run  as  nearly  as  possible  according  to  the  course  and  distance 
thereof,  as  expressed  in  the  original  certificate  and  patent  of  that 
tract,  so  as  to  strike  the  branch  called  for  at  the  end  of  that  line. 

Done,  J.  The  Court  are  of  opinion,  and  so  direct  the  jury,  that 
the  course  and  distance  in  a  certificate  or  grant  must  always  be  con- 
trolled by  a  call  expressed  in  the  same ;  and  that  in  this  case  the 
course  and  distance  must  be  complied  with,  as  nearly  as  they  can,  to 
strike  the  branch  described  to  be  at  the  end  of  the  twelfth  line 
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of  the  tract  of  land  called  Upton  Court,  as  the  jury  may  believe  the 
said  branch  to  have  existed  at  the  time  of  the  survey  of  the  said 
land;  subject  also  to  the  opinion  of  the  jury  as  to  the  variation  of 
the  compass  on  the  said  line. 

8.  The  fourth  bill  of  exceptions. — The  plaintiff  then  read  in  evi- 
dence, the  certificate  of  a  tract  of  land  called  Oliver's  Range,  made 
on  the  26th  of  January,  1722-3,  for  Thomas  Cromwell,  in  virtue  of  a 
special  warrant  of  resur\'ey  to  him  granted,  to  resurvey  the  tract 

^      called  David's  Fancy,  granted  •  to  David  Williams  on  the  1st 
"^•^   of  May,  1672,  for  100  acres;  whereby  was  resurveyed  for 
Cromwell,  the  said  land,  with  contiguous  vacancy  added,  &c.,  "  lying 
on  the  N.  side  of  Patapsco  River,  and  on  the  W.  side  of  the  Middle 
Branch,  beginning  at  a  bounded  locust  stump  standing  near  the  said 
branch,  said  stump  being  a  boundary  of  a  parcel  of  land  called  Up- 
ton Court,  and  running  thence  with  said  land  E.  65  perches,  still 
with  said  land  N.  E.  230  perches,  to  the  I^.  W.  Branch,  then  N.  N. 
W.  86  perches,  thence  S.  W.  by  W.  70  perches,  thence  W.  K.  W.  34 
perches,  to  a  bounded  white  oak  of  John  Howard's  land,  called  Tim- 
ber Neck,  standing  in  a  small  fork  descending  into  the  head  of  How- 
ard's Branch,  thence  with  the  said  land  S.  W.  by  W.  34  perches,  to 
the  head  of  Howard's  Branch,  thence  bounding  on  the  said  branch 
&.  by  W.  70  perches,  still  with  said  branch  S.  27°  W.  60  perches, 
still  with  said  branch  S.  56°  W.  70  perches,  still  with  said  branch  S, 
50°  W.  60  perqhes  to  the  Middle  Branch,  thence  S.  20°  E.  30  perches, 
thence  with  a  straight  line  to  the  said  locust  stump,  containing  183 
acres  of  land  more  or  less,"  &c.    He  also  offered  evidence  of  ancient 
runnings  of  the  tract  called  Upton  Court,  by  which  the  fourteenth 
line  thereof  was  run  and  extended  to  the  N".  W.  branch  of  Patapsco 
River,  and  that  no  land  has  ever  been  taken  up  southward  of  the 
black  letter  &,  and  below  the  red  letter  L,  except  what  has  been  held 
and  possessed  under  the  tract  called  Upton  Court,  or  the  land  called 
David's  Fancy.    The  defendant  then  prayed  the  opinion  of  the 
Court,  and  their  direction  to  the  jury,  that  the  second  line  of  David's 
Fancy,  surveyed  for  David  Williams  on  the  22d  of  June,  1671,  must 
be  terminated  at  the  end  of  the  150  perches  from  the  beginning, 
from  whence  the  third  line  of  that  tract  must  run  according  to  its 
•course  and  distance,  as  expressed  in  the  original  certificate  and 
patent  thereof,  and  the  fourth  line  from  the  end  of  the  third  line,  to 
the  head  of  Howard's  branch. 

Harper  J  for  the  defendant,  cited  Thompson  vs.  Brown^  1  H.  &  J^ 
335 ;  Dallas  vs.  Stamhury^  (in  the  General  Court,  May,  1801 ;)  Ham- 
mond vs.  Ashton^  (IMd^  May,  1797 ;)  Oicings  vs.  KeUy^  (Ibidj  May, 
1796;)  UellenvQ.  Oarretson,  (Ibid,  October,  1797.) 

Key,  contraj  cited  Helms  vs.  Howard. 

•  Done,  J.  This  Court  are  bound  by  the  decision  inlhrseu 
^  •  '■    vs.  Hammondj  which  must  govern  in  deciding  upon  the  prayer 
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DOW  submitted.  The  Court  are  of  opinion,  that  the  termination  of 
the  second  line  of  David's  Fancy,  surveyed  for  David  Williams  on 
the  22d  of  June,  1671,  is  a  matter  of  fact  to  be  left  to  the  determina- 
tion of  the  jury,  on  the  evidence  given  to  them  in  the  cause.  The 
Coart  therefore  refuse  to  give  the  opinion  and  direction  prayed  lor  by 
the  defendant's  counsel.    The  defendant  excepted. 

9.  The  fifth  bill  of  exceptions. — The  plaintiff  then  gave  in  evidence, 
that  the  twelfth  line  of  Upton  Court  terminated  at  the  letter  black  A^ 
on  the  plots ;  that  the  original  tract  of  land  in  1672,  called  David's 
Fancy,  began  at  the  letter  black  A;  that  the  certificate  of  Oliver's 
Bange  began  at  the  letter  black  A;  and  that  the  escheat  land  called 
David's  Fancy,  in  1750,  granted  to  Richard  Moale,  began  at  the 
letter  black  A.  And  further  gave  evidence  to  the  jury,  that  the  Istnd 
on  each  side  of  the  two  lines  proceeding  from  the  letter  black  A  on 
the  plots,  and  running  down  to  the  N.  W.  branch  of  PatapscoBiver, 
has  been  always  held,  claimed  and  considered,  as  Upton  Court  and 
David's  Fancy,  and  that  ancient  runnings  of  the  said  two  lines,  being 
the  thirteenth  and  fourteenth  lines  of  Upton  Court,  were  from  the 
letter  black  A,  down  to  the  N.  W.  branch  of  Patapsco  River.  He 
then  read  the  opinion  of  the  Court,  and  their  dii*ection  to  the  jury, 
contained  in  the  second  bill  of  exceptions  in  this  cause.  And  gave  in 
evidence  the  admissions  of  the  defendant,  and  the  opinion  of  the 
Court,  that  if  the  tree  at  the  end  of  the  third  line  of  David's  Fancy, 
the  original,  therein  called  for,  was  lost,  and  no  evidence  of  where  it 
stood  was  given,  then  the  third  line  must  be  run  its  number  of  perches, 
which  number  could  not  be  lessened  or  increased,  from  the  place 
where  the  jury  should  find  the  true  termination  of  the  second  line. 
He  ^Iso  gave  in  evidence  the  opinion  of  the  Court  given  on  the 
prayer  of  the  defendant.  No.  3.  He  further  gave  in  evidence,  that 
the  true  location  of  the  thirteenth  and  fourteenth  lines  of  Upton 
Court,  and  the  first  and  second  lines  of  David's  Fancy,  the  original, 
are  truly  located  on  the  plots  from  letter  black  A,  with  the  inner 
black  lines  1  and  2,  to  little  black  a,  by  the  side  of  the  N.  W.  branch 
of  Patapsco  River.  •  The  defendant  then  prayed  the  opinion  gp^^ 
of  the  Court,  and  their  direction  to  the  jury,  that  if  they  are  -*• '^ 
of  opinion  from  the  evidence,  that  the  original  beginning  tree  of 
David's  Fancy,  surveyed  for  John  Moale  on  the  1st  of  November, 
1738,  is  proved  at  the  black  letter  A  upon  the  plots,  and  that  the  first 
line  of  the  land,  as  run  by  the  surveyor,  and  expressed  in  the  certifi- 
cate and'  patent  thereon  issued,  was  run  as  described  on  the  plots  by 
the  black  broken  line  numbered  with  the  black  figure  1 ;  and  that 
the  second  line  of  the  land,  as  expressed  in  the  certificate  and  patent 
thereof,  and  run  by  the  sur\'eyor,  run  to  the  N.  W.  branch  of  Pa- 
tapsco River,  at  the  black  letter  b  on  the  plots ;  and  that  the  third 
line  of  the  land,  as  described  in  the  certificate  and  patent  run  by  the 
surveyor,  run  to  the  black  letter  V  on  the  plots;  and  that  the  fourth 
line  of  the  land  as  run  by  the  surveyor,  and  described  by  the  cer- 
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tificate  and  patent  thereon,  run  to  the  head  of  Howard's  Branch,  at 
the  black  letter  «',  and  from  thence  with  the  meanders  of  Howard's 
Branch,  and  to  the  beginning,  that  then  the  certificate,  and  the  patent 
thereon  issued,  do  not  in  law  operate  to  pass  any  land  which  may  be 
included  within  the  original  grant  of  David's  Fancy,  surveyed  for 
David  Williams  on  the  22d  of  June,  1671,  except  the  same  may  be 
also  included  within  the  metes  and  bounds  of  David's  Fancy,  sur- 
veyed on  the  1st  of  November,  1738,  as  above  described ;  and  that 
David's  Fancy,  surveyed  the  1st  of  November,  1738,  does  not,  by 
legal  operation,  convey  all  the  land  contained  within  the  original  cer- 
tificate and  patent  of  David's  Fancy,  surveyed  on  the  22d  of  June, 
1671,  unless  the  particular  metes  and  bounds  of  David's  Fancy,  sur- 
veyed the.  1st  of  November,  1738,  shall  also  include  the  same. 

■ 

Done,  J.  This  point  has  been  decided  by  this  Court  in  GHHngSj 
Jun^Sj  Lessee  vs.  Hall.  The  Court  therefore  refuse  to  give  the  opinion 
and  direction  prayed  for  by  the  defendant's  counsel.  The  defendant 
•excepted. 

10.  The  sixth  bill  of  exceptions. — The  plaintiff  offered  to  read  the 
deposition  of  Windel  Lawrence,  taken  under  the  survey  made  in  this 
cause.    The  plaintiff  having  proved  by  Anne  Lawrence,  a  witness 
sworn  in  Court,  that  her  husband,  Windel  Lawrence,  who  went  on 
board  the  Norfolk  packet.  Captain  Deagle,  to  go  to  Norfolk,  about 
three  •  weeks  ago.  (a)    He  first  said  that  he  intended  to  go  to 
'^  •  •*   Alexandria,  but  the  morning  he  left  Baltimore,  he  informed  the 
witness  he  would  go  to  Norfolk.    That  when  he  departed,  he  said  he 
should  stay  till  the  fall.    That  the  witness  hath  not  seen  or  heard  from 
him  since,  and  that  he  informed  the  witness,  that  if  it  suited  him,  he 
should  remove  his  fnmily  there.    That  he  is  a  brick-maker  by  trade. 
That  the  witness  and  his  family,  consisting  of  five  children  at  this  time, 
live  in  Baltimore.    The  plaintiff  also  proved  by  another  witness,  John 
F.  Holland,  that  about  the  lothofMay,  3804,  he  settled  with  Windel 
Lawrence,  when  he  informed  the  witness  that  he  owed  some  money; 
that  he  must  go  away  if  the  witness  did  not  supply  him.    The  witness 
told  him  that  he  would,  but  that  he  lost  so  much  time  by   attending 
as  a  witness  at  Annapolis,  that  he  could  not  advance  him  any  further 
sum.    That  Lawrence  left  the  employ  of  the  witness  on  the  16th  of 
May,  1804,  and  hath  not  returned  since.    That  Lawrence  had  been  in 
his  brother's  employ  for  two  or  three  years  previous.    That.it  is  the 
general  reputation  of  the  neighborhood,  that  he  has  left  the  State, 
and  gone  to  Norfolk,  to  work  at  the  brick-making  business.    The 
plaintiff  also  proved  by  another  witness,  Joseph  Robinson,  that  he 
the  witness  is  acquainted  with  Lawrence,  that  he  informed  the  wit- 
ness, at  first,  that  he  intended  to  go  to  Alexandria,  but  afterwanls 
told  him  that  he  was  going  to  Norfolk,  to  work  at  his  trade.    That 


(a)  The  trial  commenced  on  the  5th  of  June,  1804. 
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this  conversation  happened  sometime  about  the  early  part  of  May, 
1804,  and  that  he  the  witness  hath  not  seen  him  since.  That  he  left 
the  employment  of  Holland  and  Ensor,  in  Baltimore,  where  the  ^wit- 
ness worked  with  him.  The  defendant  objected  to  the  reading  of  the 
deposition  in  evidence  to  the  jury. 

Done,  J.  The  Court  are  of  opinion,  that  the  deposition  of  Win- 
del  Lawrence  is  competent  and  legal  evidence  to  be  read  to  the  jury. 

This  is  different  from  the  case  of  DamalVs  Lessee  vs.  Ooodwin. 
There,  the  deposition  was  not  in  the  same  suit,  nor  had  the  witness 
been  in  the  State  for  a  length  of  time.  Here,  every  means  has  been 
used  to  obtain  the  attendance  of  the  witness,  and  it  is  in  proof  that 
he  is  out  of  the  reach  of  the  process  of  the  Court.  The  defendant 
excepted. 

•  11.  The  seventh  bill  of  exceptions. — The  plaintiif  then  ^ 
prayed  the  opinion  of  the  Court,  and  their  direction  to  the  -^ "^ 
jury,  that  although  David's  Fancy,  the  original,  is  located  by  the 
plaintiff  from  A  on  the  plots,  with  an  allowance  for  variation 
amounting  to  six  degrees  and  an  half  of  a  degree;  and  though 
David's  Fancy,  the  escheat  patent,  is  located  from  the  same  place, 
with  an  allowance  of  three  degrees  and  one-quarter  of  a  degree  for 
variation,  the  jury  are  not  bound  by  the  variation  thus  allowed,  but 
may  find  the  true  location  to  be  by  a  greater  or  less  variation,  as 
«hiUl  appear  to  them  proper  from  the  evidence  in  the  cause. 

Martin^  (Attorney-General,)  for  the  plaintiff,  cited  Esp.  490. 

Shaaff  and  Harper,  contra,  cited  Hammond  vs.  Norris,  ante  130. 

Done,  J.  The  Court  are  of  opinion,  and  so  direct  the  jury,  that 
they  may,  agreeably  to  the  evidence  given  in  this  case,  find  the  true 
location  of  David's  Fancy,  under  the  escheat  patent,  by  a  greater  or 
less  variation  of  the  compass,  as  shall  appear  to  them  proper  from 
the  evidence ;  provided  that  by  such  allowance  of  variation  they  are 
not  to  enlarge  or  extend  the  pretensions  of  the  plaintiff  beyond  the 
location  of  his  pretensions  made  on  the  plots,  or  beyond  a  straight 
line  to  be  drawn  from  the  letter  V  to  the  head  of  Howard's  Branch, 
wherever  the  jury  shall  find  the  same  to  be.    The  plaintiff'  excepted. 

12.  The  eighth  bill  of  exceptions. — ^The  Court  having  given  their 
opinion  and  direction  to  the  jury,  in  the  seventh  bill  of  exceptions, 
that  the  plaintiff  had  made  title  to  the  land  called  David's  Fancy, 
according  to  the  locations  thereof,  under  and  in  virtue  of  the  certifi- 
cates and  patents ;  and  the  Court  having  determined  that  the  jury 
might,  agreeably  to  the  evidence  given,  find  the  true  location  of 
David's  Fancy,  under  the  escheat  patent,  by  a  greater  or  less  varia- 
tion, as  should  appear  to  them  proper  Irom  the  evidence ;  provided 
that  by  such  allowance  of  variation  they  were  not  to  enlarge  or  ex- 
tend the  pretensions  of  the  plaintift'  beyond  the  location  of  his  pre- 
tensions made  on  the  plots,  or  beyond  a  straight  line  to  be  drawn 
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from  the  letter  V  to  the  head  of  Howard's  Branch,  wherever  the 
jury  should  find  the  same  to  be;  the  plaintiff  prayed  the  opinion 
^^  -  •  and  direction  of  the  Court  to  the  jury,  that  if  the  jury  are  of 
'^  •  ^  opinion,  from  the  whole  of  the  evidence,  that  the  true  loca- 
tion of  the  original  tract  called  David's  Fancy,  and  the  escheat  tract 
also  called  David's  Fancy,  runs  from  black  A,  with  the  inner  black 
lines  Ko.  1  and  No.  2,  to  black  a,  by  the  side  of  the  N.  W.  branch  of 
Patapsco  Biver,  and  from  thence  to  black  figure  3,  on  the  plots,  and 
from  the  figure  3  to  such  point  or  place  as  they  may  find  from  the 
evidence!  to  be  the  head  of  Howard's  Branch,  that  then  the  plaintiff 
is  entitled  to  recover  the  whole  of  his  pretensions  located  on  the 
plots,  which  shall  lay  within  the  location  found  by  the  jury,  and  is 
not  obliged  to  abandon  any  part  of  his  actual  located  pretensions,  by 
drawing  a  straight  line  from  Y  to  such  place  as  the  jury  shall  estab- 
lish to  be  the  head  of  Howard's  Branch. 

Done,  J.  The  Court  are  of  opinion,  that  the  plaintiff'  cannot 
recover  any  land  in  this  action  which  shall  be  found  to  lie  without 
and  beyond  a  straight  line  to  be  drawn  from  the  letter  Y  to  the  head 
of  Howard's  Branch,  wherever  the  jury  shall  find  the  head  of  that 
branch  to  be,  although  those  lands  shall  lie  within  the  lines  of  David's 
Fancy,  according  to  the  true  location,  as  so  found  by  the  jury,  and 
also  within  the  lines  of  the  plaintiff's  pretensions,  as  at  present 
located  upon  the  plots.    The  plaintiff  excepted. 

13.  The  ninth  bill  of  exceptions. — ^The  plaintiff  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  if  he  is 
estopped  from  showing  the  true  location  of  David's  Fancy,  the 
escheat,  different  from  what  is  located  by  him  for  his  pretensions 
so  as  to  prevent  him  from  recovering  what  is  contained  in  his  pre- 
tensions within  the  true  location,  the  defendant  is  also  estopped 
from  saying  that  the  true  location  is  different  from  the  location  given 
by  the  plaintiff. 

Martin,  (Attorney-General,)  and  Key^  for  the  plaintiff',  cited  Ctww. 
Dif/.  tit.  Estoppely  (B)  (C;)  Brereton  vs.  Evans,  Cro.  Eliz.  700;  Lud- 
ford  vs.  Barber,  1  T.  R.  86 ;  Co.  Litt.  352  a ;  Grey  et  ux.  vs.  Amos. 
(October,  1796.) 

Done,  J.  The  Court  are  of  opinion  that  the  doctrine  of  estoppel 
does  not  apply  to  the  present  question.  It  is  doubtful  whether  estop- 
pel  can  be  brought  at  all  into  view  •  in  the  case.  The  Court 
Ziu  refuse  to  grant  the  prayer.    The  plaintiff'  excepted. 

The  jury  returned  the  following  verdict:  The  jury  find  the  true 
location  of  David's  Fancy,  the  original,  and  David's  Fancy,  the 
escheat,  to  be  from  the  beginning  at  black  A,  as  described  upon  the 
plots  in  this  cause  returned,  then  with  the  inner  black  lines  1  and  2, 
to  little  black  a,  on  the  north-west  branch  of  Patapsco  Biver,  and 
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from  the  said  a,  the  jury  find  the  third  line  to  run  to  figure  black  3, 
and  from  thence  the  jory  find  the  fourth  line  runs  to  fonr  perches 
below  big  black  F,  which  the  jury  find  the  head  of  Howard's  Branchy 
and  from  thence,  with  Howard's  Branch  and  the  Middle  Branch, 
binding  on  the  same,  to  the  beginning  at  A;  and  the  jury  find  for 
the  plaintiff  his  pretensions  from  the  said  A,  with  lines  1  and  2,  to 
a,  and  from  thence  to  V,  and  from  V  to  four  perches  below  big  F, 
which  the  jury  find  the  head  of  Howard's  Branch,  and  with  the 
same,  binding  on  the  branches  to  the  beginning;  and  that  the 
defendant  is  guilty  of  the  trespass  and  ejectment  complained  of  in 
the  declaration,  within  the  said  pretensions,  in  the  manner  com- 
plained of  by  the  plaintiff.  And  as  to  the  residue  of  the  trespass 
and  ejectment  complained  of  in  the  residue  of  the  tract  of  land 
called  David's  Fancy,  for  which  the  defendant  hath  taken  defence 
upon  the  plots  returned  in  this  cause,  the  jury  find  the  defendant  is 
in  no  wise  guilty  thereof.  Judgment — ^That  the  plaintiff  recover 
against  the  defendant  his  several  terms  afores0.id.3'et  to  come  and 
unexpired,  of  and  in  all  that  part  of  the  said  tract  of  land  called 
David's  Fancy,  in  the  declaration  mentioned,  lying,  &c.  which  is  con- 
tained within  the  description  and  finding  of  the  jury,  that  is  to  say, 
beginning  at  black  A,  upon  the  said  plots  in  this  cause  returned, 
and  running  with  the  inner  black  lines  1  and  2  to  little  black  a,  on 
the  north-west  branch  of  Patapsco  Eiver,  and  from  thence  to  Y,  and 
from  V  to  four  perches  below  big  F,  the  head  of  Howard's  Branch, 
and  with  the  same,  binding  on  Howard's  Branch  and  the  Middle 
Branch,  to  the  beginning — and  also  for  costs.  As  to  the  residue, 
&c.  judgment  for  the  defendant.  The  defendant  appealed  to  this 
Court. 

The  cause  was  argued  at  the  last  term  before  Tilghman,  Buch- 
anan, Nicholson,  and  Gantt,  J  J.  on  thefirst,  second,  third,  fourth, 

fifth,  and  sixth  bills  of  exceptions,  taken  by  the  defendant  below. 

I 

♦  Harper^  Shaaff  and  Taney^  for  the  appellant,  stated,  that  o>y>y 
the  first  biU  of  exceptions  embraced  three  points — 1.  Whether  '^  •  • 
the  Ijord  Proprietary  be  not  estopped  by  his  grant  of  Lun's  Lot  as  to 
all  such  parts  of  David's  Fancy,  (the  original,)  as  are  included  within 
the  true  location  of  Lun's  Lot?  2.  Whether  the  entail  created  by 
the  patent  of  David's  Fancy,  (the  escheat,)  be  docked  by  the  deed 
of  bargain  and  sale  to  Croxall?  3.  Whether,  admitting  these  two 
point.s  to  be  determined  in  favor  of  the  plaintiff  l)elow,  any  estate 
in  the  escheat  land  paxssed  to  the  lessors  of  the  plaintiff  by  the  will 
of  John  Moale,  it  not  appearing  that  John  Moale  entered  or  died 
seized  ? 

On  the  first  point  they  cited  KeUy  vs.  Greenfield^  2  H,  dc  McH. 
121 ;  Russell  vs.  Baker,  1  H.  cO  J.  71 ;  2  Blk.  Com.  295 ;  Co.  LiU.  47  6, 
352  a  ;  .10  Vin.  Ah.  471,  482,  485 ;  Fairiitle  vs.  Gilbert,  2  T.  R.  171 ; 
16  2  H.  &  J . 
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Hayne  vs.  Malthy^  3  T.  R.  441 ;  4  Com.  Dig.  tit.  Estoppel,  80,  84 ;  10 
Vin.  Ah.  tit.  Estoppel,  (B.  a;)  Co.  Lilt.  47  a,  363  6,  366  &;  and  The 
Attorney-General Y9.  Anderson,  1  H.db  BcH.  219.  On  the  third  point: 
5  Bac.  Ah.  tit.  Verdict,  (D;)  MaJwney  vs.  Ashton,  1  H.  <£•  McU.  210; 
Stat.  32  ^e?«.  VIII,  ch.  I ;  5  Bac.  Ah.  tit.  Wills  and  Testaments,  (D.  1;) 
Stat.  34  £rew.  VIII,  ch.  5,  «.  3,  5 ;  WaMw  vs.  Fletcher,  Cro.  Eliz.  530 ; 
Ingram  vs.  To^A^i^,  1  Ifod.  217 ;  Bunter  vs.  Co^c,  1  SdUc.  238 ;  2  ^oc. 
Ah.  tit.  Legacies  and  Devises,  (B)  61,  52 ;  2  Blk.  Com.  310,  209,  227, 
228,  312,  323,  332,^338,  375 ;  and  2  Bac.  Ah.  tit.  Descents,  (C)  30. 

That  on  the  second  bill  of  exceptions  two  questions  aiise — ^1. 
Whether  the  escheat  patent  does,  by  operation  of  law,  relate  to  the 
original  patent!  2.  Whether  the  expressions  used  in  the  original 
patent  of  David's  Fancy  do,  by  operation  of  law,  bind  its  second  line 
on  the  fourteenth  line  of  IJpton  Court  f  As  to  the  first  question, 
they  cited  The  Attorney- General  vs.  Snowden,  1  H.  &  J.  332;  Rat- 
differs  Case,  3  Colce,  40 ;  Kelly  vs.  Greenfield,  2  H.  &  McH.;  2  BUc. 
Com.  244 ;  The  Attorney- General  vs.  Anderson,  1  H.  &  McH.  219;  and 
lAtL  sec.  348.  As  to  the  second  question :  Helm  vs.  Howard,  2  E.& 
McH.  57 ;  Dorsey  vs.  Hammond;  1  H.  iSkJ.  190 ;  and  Davis  vs.  Batty, 
Ihid,  264. 

^  •  That  on  the  third  bill  of  exceptions,  the  question  was, 

'^  •  ^  whether  a  plot  in  which  the  defendant  below  had  nothing  to 
do,  of  the  making  of  which  he  was  ignorant,  and  which  was  made 
for  and  under  the  direction  of  B.  Moale,  under  whom  the  lessors  of 
the  plaintiff  claim,  could  be  given  in  evidence  against  the  defendant, 
merely  because  it  was  in  part  founded  on  a  survey  made  at  his  in- 
stance and  that  of  B.  Moale  ?  They  cited  Anonymous,  1  Stra.  95 ; 
Bull.  N.  P.  247,  248 ;  and  Bridgman  vs.  Jennings,  1  Ld.  Raym.  734. 

That  on  the  fourth  bill  of  exceptions  two  questions  arise — ^1. 
Whether  the  termination  of  the  second  line  of  David's  Fancy,  (the 
original,)  be  not  a  question  of  law  for  the  decision  of  the  Court f  2. 
Whether  the  true  legal  construction  of  the  patent  of  David's  Fancy, 
(the  original,)  be  not  to  terminate  its  second  line  at  the  end  of  150 
perches  t 

On  the  first  of  these  questions  they  cited  Gibson  vs.  Smith,  1 H.  & 
J.  253 ;  Gittings  vs.  Hall,  (on  appeal  in  this  Court;)  Dorsey  vs.  Ham- 
mand,  1  H.  <&  J.  190.  On  the  second,  Gittings  vs.  Hall,  (on  appeal  in 
this  Court.) 

That  on  the  fifth  bill  of  exceptions,  the  question  was,  whether  the 
loccition  of  the  escheat  patent  of  David's  Fancy  be  not  independent 
of  the  location  of  the  original,  except  so  far  as  the  lines  of  the  for- 
mer expressly  call  to  bind  on  those  of  the  latter  ?  Helm  vs.  Howard, 
2  H.  i&  McH.  56 ;  Dorsey  vs.  Hammond,  1  H.  &  J.  190 ;  Howard  vs. 
Cromtvell,  Ihid,  118 ;  and  HawJciiis  vs.  Hanson,  1  H.  dt  McH.  523- 

That  on  the  sixth  bill  of  exceptions  two  questions  arise. — 1. 
Whether  a  deposition  taken  on  the  survey  could  be  read  in  e\'idence, 
anless  it  appeared  that  the  witness  was  dead,  or  removed  to  a  for- 
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eign  country  1    Whether  a  mere  temporary  absence  be  sufficient? 

2.  Whether  in  this  ease  the  plaintiff  below  be  not  precluded  by  his 
neglect  from  the  benefit  of  this  testimony  ?  They  cited  Damall  vs. 
Goodwin^  IH.dtJ.  282 ;  and  1  LofVs  Qilb.  60. 

That  three  questions  arise  upon  the  record,  independent  of  and  un- 
oonnected  with  the  bills  of  exception — 1.  That  the  death  of  one  of 
the  lessors  of  the  plaintiff,  since  the  action  was  brought,  and  sug- 
gested after  the  jury  were  sworn,  •  makes  the  proceedings  ^i^q 
erroneous.    2.  That  the  finding  of  the  jury  is  uncertain;  and   '••^ 

3.  That  the  judgment  is  entered  to  recover  all  the  several  terms 
stated  in  the  declaration,  including  the  term  on  the  demise  of  the 
lessor,  whose  death  was  suggested.  Howard  vs.  Gardiner,  3  H.  dt 
MeH.  98;  The  Acts  of  1785,  ch.  80,  and  1801,  ch.  74,  s.  38 ;  Cam.  Dig. 
tit  Abatement;  Aslin  vs.  Parkin,  2  Burr.  667,  668 ;  Parker  vs.  Harris, 
1 8alk.  262 ;  Henriques  vs.  Dutch  West  India  Company,  2  Stra.  808 ; 
Lampen  vs.  Hatch,  Ibid,  934 ;  Frederick  vs.  Lookup,  4  Burr.  2021 ; 
and  Cumminga  vs.  Sibly,  Ibid,  2490;  Bc^.  Ab.  tit.  Verdict,  (Q,)  and  Oit- 
tings  vs.  HaU,  IH.  dt  J.  14. 

Johnson  (Attorney-General,)  IT^y,  Mason  and  Martin,  for  the  appel- 
lee, on  the  first  bill  of  exceptions  cited,  as  to  the  first  point,  1  Potc. 
on  Cont.  152, 160 ;  Co.  LiU.  45  a,  47  b,  352  a,  363  b;  2  BUc.  Com.  245, 
346;  10  Vin.  Ab.  tit  Estoppel,  433,  pi.  1;  461,  pi.  3;  463,  pi.  22;  pi. 
36 ;  475,  pL  4 ;  476,  pi  1 ;  QoodUtle  vs.  Morse,  3  T.  B.  365 ;  3  Com. 
Dig.  271;  and  Pickett  vs.  DowdaU,  2  Wash.  Rep.  106.  As  to  the 
second  point,  they  cited  Calvert  vs.  Eden,  2  H.  &  McH.  279.  And  as 
to  the  third  point,  they  cited  Lux  vs.  Pellett,  1  H.  dk  J.  83,  (note;) 
Taylor  vs.  Horde,  1  Burr.  60 ;  16  Vin.  Ab.  tit  Possession,  455,  pi.  1 ; 
Smith  vs.  Stapleton,  1  Phwd.  431 ;  Moore,  214 ;  Deux  vs.  Jeffries,  Cro. 
Eliz.  352 ;  and  Sacheverel  vs.  Bognott,  Ibid,  356.  On  the  second  bill 
of  exceptions  they  cited  as  to  the  first  question,  2  Blk.  Com.  244,  245 ; 
Burgess  vs.  Wheate,  1  W.  BUc.  Rep.  146,  163, 166 ;  Co.  LiU.  215  b ; 
and  The  State  vs.  Reed,  4:  H.  dk  McH.  6.  And  as  to  the  second  ques- 
tion they  cited  Dorsey  vs.  Hammond.,  and  Gibson  vs.  Smith.  On  the 
fourth  bill  of  exceptions  they  cited  Dorsey  vs.  Hammond.  On  the 
fifth  bill  of  exceptions  they  cited  Oittings  vs.  HaU,  1  H.  db  J.  14;  Tol 
son  vs.  Lanham,  ante  174;  and  Oittings  vs.  Hall,  (on  appeal  in  this 
Court.)  •  On  the  sixth  bill  of  exceptions  they  referred  to  the  ^q^ 
Acts  of  July,  1721,  ch.  14,  and  July,  1779,  ch.  8;  Stevenson  vs.  '*"** 
Myers,  1  H.  &  J.  102 ;  OiW.  L.  E.  60;  1  LoffVs  OiW.  214,  218 ;  and 
Fry  vs.  Wood,  1  Atk.  445.  On  the  alleged  errors  in  the  record  they 
cited  on  the  first  and  third  points  raised : .  Far  vs.  Denn,  1  Burr.  362, 
363,  364;  Oates  vs.  Brydon,  3  Burr.  1897 ;  Runn.  Eject  411,  413,  414, 
438, 439 ;  Addison  vs.  Oatway,  1  Mod.  252 ;  ^non.  1  Salk.  260 ;  Bull 
N.  P.  98 ;  Thrustout  vs.  Grey,  2  Stra.  1056 ;  Fdirclaim  vs.  ShamtiUe,  3 
Burr.  1290;  Aslin  vs.  Parkin,  2  Burr.  667';  1  Bac.  Ab.  tit  Abatement, 
(P.)  And  as  to  the  second  point  they  cited  Cottingham  vs.  King,  1 
Burr.  628,  629,  630 ;  CarroU  vs.  Norwood,  1  H.  <&  J.  186 ;  Damall  vs. 
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Goodtvinj  Ibid^  284 ;  SulUvane  vs.  Seagrave^  1  Stra.  695 ;  Camell  vs. 
Claveringj  2  Ld.  JRa/ym,  789,  Bindover  vs.  Svndercomhe^  lb.  1470 ;  2 
^ao.  ^&.  230,  231,  232;  and  WhiUingham  vs.  Andrews^  1  SaUc.  255. 

Curia  adv.  vulL 

•  The  Coubt,  (at  this  t^rm,)  concuiTed  in  the  opinions  of  the 
General  Court,  as  contained  in  the  several  bills  of  exceptions  taken 
on  the  part  of  the  defendant  in  that  Court,  and  were  of  opinion,  that 
there  was  no  error  either  in  the  judgment  or  in  the  record  of  pro- 
ceedings. 

Nicholson,  J.  I  am  lor  affirming  the  judgment  upon  all  the  bills 
of  exceptions ;  also  for  the  alleged  uncertainty  of  the  verdict  and 
judgment }  also  for  the  alleged  error  as  to  the  death  of  Richard  H. 
Moale.  I  am  decidedly  of  opinion,  that  the  death  of  the  plaintiff's 
lessor  does  not  abate  a  suit  in  ejectment.  In  affirming  the  judgment 
of  the  General  Court,  upon  the  first  bill  of  exceptions,  I  wish  it  to  be 
understood  that  I  'do  not  entertain  the  most  remote  idea,  that  the 
Lord  Proprietary  was  not  liable  to  be  estopped,  as  other  individuals 
are,  or  that  he  had  any  other  of  the  incidental  prerogatives  of  the 
Kings  of  England ',  he  had  only  such  of  the  direct  prerogatives  as 
were  expressly  granted  by  the  charter.  Judgment  affirmed. 


281  •  Wilson's  Ex'rs  vs.  Slade  et  ux. 

On  the  issue,  joined  to  a  plea  of  plene  administtxivit^  the  plaintiff  did  not 
offer  evidence  of  any  assets  which  had  come  to  the  hands  of  the  defend- 
ants, (the  executors) — HeM,  that  it  was  necessary  for  the  {daintiff  to 
show  that  assets  had  come  to  thb  hands  of  the  executors,  and  that  the 
plea  was  not  an  admission  of  assets  to  the  amount  of  the  plaintiff  "s 
claim,  although  the  executors  did  not  prove  the  contrary  by  the  produc- 
tion of  the  inventory,  or  by  other  evidence,  (a) 

(a)  In  an  action  against  an  executor  or  administrator  who  pleads  pUtie 
administravit  or  ^^ no  assets,^-  the  burden  of  proof  is  on  the  plaintiff  to  shorw 
assets  in  the  hands  of  the  defendant.  Burgess  vs.  JJoyd^  7  Md.  196,  (citing 
the  case  in  the  text*,)  Seighman  vs.  Marshall^  17  Md.  568.  In  OUes  vs.  Penjf^ 
man^  1  H.  &  G.  170,  where  it  was  held  that  an  administrator  who  relies 
on  the  general  issue  plea,  has,  after  verdict  and  judgment  thereon,  admitted 
assets  to  pay  the  amount  claimed,  the  Court  said:  '^It  was  open  to  the 
defendant  to  plead  plene  administravit^  or  any  other  plea,  going  to  show  a 
defect  of  assets,  as  much  as  it  would  have  been  in  an  ordinary  suit  against 
him  upon  the  promises  of  his  intestate,  and  if  this  defence  was  within  his 
power,  and  has  been  pretermitted  by  him,  he  is  only  placed  in  the  situation 
of  many  others,  who  have  defended  themselves  on  mistaken  grounds.  The 
general  issue  plea  he  has  chosen  to  use,  and  by  the  verdict  and  judgment 
thereon  he  has  admitted  assets  to  pay  the  debt  claimed  of  him.""  The  plea 
of  jilene  administravit  will  not  protect  an  adminstrator  unless  he  has  given 
the  notice  to  creditors  required  by  Code,  Art.  93,  sec.  110.  Olenn  vs.  Hebb^ 
17  Md.  260.  As  to  plea  of  no  assets  by  an  administrator,  see  Rev.  Code,  Art. 
64.  sec.  129. 
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Apphal  from  the  General  Court.  Debt  on  the  same  bond  as  in 
the  case  of  the  present  appellees  and  Morgan,  (ante  38.)  In  this 
ease  there  were  the  same  pleadings  as  in  that  case,  with  the  addi- 
tional plea  oiplene  administravit^  and  the  general  replication  thereto. 
At  the  trial,  at  October  Term,  1803,  the  plaintiffs,  (now  appellees,) 
offered  no  evidence  of  any  assets  which  had  come  from  John  Wilson, 
deceased,  the  defendants'  testator,  to  the  hands  or  possession  of  the 
defendants ;  but  contended  for,  and  prayed  the  opinion  of  the  Court, 
and  their  direction  to  the  jury,  that  on  the  plea  of  plene  adminis- 
travit  it  was  not  necessary  for  the  plaintiffs  to  show  that  any  assets 
had  come  to  the  hands  or  possession  of  the  defendants ;  for  that  the 
plea  was,  unless  the  defendants  proved  the  contrary  by  the  produc- 
tion of  the  inventory,  or  by  other  evidence,  an  admission  of  assets 
to  the  amount  of  the  plaintiffs',  claim.  The  Court,  [Done  and 
Spbiog,  JJ.]  gave  the  opinion  and  direction,  on  the  authority  of  the 
case  of  Sktde  and .  wife  against  Morgan,  The  defendants  excepted, 
and  the  verdict  and  judgment  being  against  them,  they  appealed  to 
this  Court. 

JohnMn^  (Attorney-Greneral,)  and  Magruder,  for  the  appellants. 

Martin^  Hall  and  T.  Buchanan^  for  the  appellees. 

The  Coubt  reversed  the  judgment  of  the  General  Court,  upon  the 
«ame  grounds  as  in  the  case  of  Morgan  vs.  Shade  et  al,  {ante  38,)  and 
awarded  a  procedendo.  Judgment  reversed. 


Jones  et  al.  vs.  Jones. 

A  deed  of  conveyance,  executed  by  a  tenant  in  tail,  and  not  enrolled  within 
the  time  prescribed  by  law,  but  enrolled  thereafter,  and  after  the  death 
of  the  tenant  in  tail,  under  a  decree  of  the  Court  of  Chancery  for  that 
purpose,  cannot  operate  against  the  issue  in  tail,  (a) 

The  Ck>urt  of  Chancery  cannot  decree  that  a  deed  of  conveyance,  executed 
by  a  tenant  in  tail,  may  be  recorded  after  the  expiration  of  the  time 
limited  by  law  for  the  recording  of  deeds — an  estate  tail  not  being 
within  the  provision  of  the  Act  of  1785,  oh.  72,  s.  11. 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  bill,  filed 
on  the  29th  of  July,  1799,  by  the  appellants,  as  complainants,  states, 
that  Susanna  Jones,  mother  of  the  complainants  and  defendant, 
being  seized  in  fee  tail  of  a  tract  of  land  in  Saint  Mary's  County, 
called  The  First  and  Second  Parts  of  Pountney's  Oversight,  and 


(a)  Examined  in  Posey  ys.  Btidd,  21  Md.  482.  Of.  Newton  vs.  Origith,  1 
H.  &  G.  Ill;  Smith  vs.  Smithy  post ^  m.  p.  814.  As  to  the  jurisdiction  of 
-equity  to  remedy  the  omission  to  record  deeds,  see  Rev.  Code,  Art.  65,  sec. 
102;  SomervUle  vs.  Trueman,  4  H.  &  McH.  38,  note  (a). 
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desirous  that  the  same,  on  her  death,  should  descend  to  all  her  child- 
ren  equally,  or  be  subject  to  her  disposition  by  will,  did  by 
49Zf  m  deed  of  indenture,  in  due  form  of  law,  executed  and  acknow- 
ledged, together  with  Mathias  Jones,  her  husband,  on  the  13th  of 
July,  1797,  bargain  and  sell  the  same  to  Benjamin  Williams,  for  the 
use  and  behoof  of  Mathias,  her  husband,  during  his  life,  then  to  the 
use  of  Susanna  during  her  life,  and  from  and  after  her  decease  to 
the  use  and  behoof  of  such  person  or  persons,  and  for  such  estate, 
and  subject  to  such  provisos,  &c.  as  she,  Susanna,  by  any  deed,  &c. 
or  by  her  last  will  and  testament,  to  be  by  her  duly  executed,  should 
give,  grant,  limit  or  appoint,  and  for  want  of  such  appointment,  or 
until  such  appointment,  to  the  use  and  behoof  of  Susanna,  and  her 
heirs,  for  ever.  Shortly  after  the  execution  of  this  deed,  it  was 
placed  by  Susanna  in  the  hands  of  her  husband,  to  be  recorded;  and 
within  six  months  from  the  execution  of  the  same  Susanna  wa^  taken 
ill,  and  in  order  to  carry  into  effect  the  power  giveu  by  the  deed  to 
her  to  make  a  will ;  she  sent  for  a  person  to  write  her  will,  and  gave 
directions  for  the  land  to  be  equally  disposed  off  amongst  all  her 
children,  but  before  the  same  could  be  formally  done,  she  became 
incapable  of  executing  it,  and  died  in  a  short  time  thereafter.  On 
her  death,  Mathias,  the  complainant's  father,  believing  the  deed  was 
void,  his  wife  not  having  been  able  to  dispose  of  the  premises  by  her 
will,  omitted  to  have  it  recorded.  That  it  was  owing  to  the  want  of 
information  of  their  father,  and  his  ignorance  of  the  operation  of 
the  deed,  that  he  permitted  the  time  to  elapse  in  which  the  deed 
should  have  been  recorded,  and  that  it  was  not  owing  to  any  fraudu- 
lent design  or  intention  of  the  party  or  parties  claiming  under  the 
deed,  that  it  was  not  recorded  agreeably  to  law.  That  their  father 
wa6  also  seized  in  fee  in  his  own  right,  of  a  considerable  real  estate 
in  the  said  county;  that  he  entertained  doubts  whether  the  land 
mentioned  in  the  deed  was  actually  entailed  on  his  wife,  or  was  her's 
in  fee  simple,  but  on  being  fully  made  sensible  the  same  was  entailed, 
and  that  the  deed  would  have  been  effectual  to  dock  the  entail, 
though  recorded  after  his  wife's  death,  by  which  means  the  land 
would  have  descended  equally,  he,  in  order  to  do  justice  to  his  yoimgex 
children,  resolved,  that  unless  the  defendant  would  relinquish  his 
claim  by  primogeniture,  and  place  his  brothers  and  sisters  in  the 
same  situation  with  himself,  to  convey  all  his  own  estate  amongst 
the  younger  children  to  the  exclusion  of  the  •  eldest ;  but  that 
'•^•^  from  sudden  indisposition,  and  a  hasty  death,  the  father  was 
prevented  from  effectuating  his  determination;  and  that  by  his 
death  intestate,  his  estate  descended  equally  amongst  all  his  child- 
ren, by  which  the  eldest  son,  the  defendant,  claims  the  whole  of  the 
mother's,  and  an  equal  share  of  his  father's  estate.  Prayer,  that 
the  deed  may  be  recorded,  &c.    The  defendant  demurred  to  the  bilL 
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Hanson,  Ch.  (December  16, 1803.)  It  has  on  a  former  occasion 
(a),  been  determined  bj  the  General  Court,  on  a  case  submitted, 
that  a  deed  executed  by  a  tenant  in  tail,  and  not  recorded  within  six 
months,  bat  recorded  after  the  tenant's  death  under  a  decree  of  this 
Court,  should  not  operate  against  the  issue  in  tail.  This  being  the 
case,  the  party  claiming  under  the  deed,  has  liot  a  title  to  the  land, 
and  therefore  the  GhanceUor  conceives,  that  he  cannot  with  pro- 
priety, decree  the  recording  of  the  deed. — ^Decreed,  that  the  demurrer 
in  this  cause  filed  be  allowed  and  ruled  good,  nnd  that  the  defendant 
be  hence  dismissed,  but  without  costs,  the  Chancellor  deciding 
merely  on  the  opinion  of  the  Greneral  Court,  in  a  single  instance 
given  and  never  affirmed  by  the  Court  of  Appeals. 

The  ChanceUor  here  takes  occasion  to  observe,  that  he  always 
decides  according  to  the  known  opinion  of  the  Court  of  Appeals,  or 
that  of  the  General  Court,  where  the  Court  of  Appeals  has  given  no 
opinion;  but  that  there  ought  to  be  a  distinction  between  the 
decision  of  the  Court  of  dernier  resof%  and  of  a  Court  below.  The 
Chancellor  knows  not  but  that  this  suit  is  instituted  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  of  Appeals.  From  this  decree 
the  complainant  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Tilghman,  Buch- 
anan, Nicholson,  and  Gantt,  J  J. 

jBTey,  and  Johnson  (Attorney-General,)  for  the  appellants,  referred 
to  the  Acts  of  1773,  ch.  1,  and  October,  1782,  ch,  23  j  Laidler  vs. 
Young,  ante  69.  The  Act  of  1785,  ch.  72,  s.  11 ;  Pow.  on  Dev.  393 ; 
WilU  vs.  Palmer,  5  Burr.  2615 ;  and  Sampson  vs.  Edelen^  ante  64. 

Martin  and  W,  Dorsey,  for  the  appellee,  cited  2  Bac.  Ah.  tit.  Estate 
in  Tail,  (D,)  553 ;  Ross  vs.  Ross,  Chan.  *  Ca.  171;  Ridgely  vs.  ^^^^ 
McLanghlin,  3  H.  &  McH.  220,  and  Todd  vs.  Pratt,  1  H.  &  J.  ***** 
465. 

Chase  Ch.  J.  I  am  of  opinion  that  the  decree  of  the  Chancellor 
be  affirmed,  with  costs. 

It  is  certainly  an  established  principle,  that  the  heir  or  issue  in 
tail  claims  the  land  per  formam  doni,  and  does  not  derive  his  title  to 
it  from  the  tenant  in  tail,  who  in  respect  to  said  land  is  nothing  more 
than  the  conduit  pipe  through  which  the  title  to  the  land  is  conducted 
to  the  issue  in  tail,  whose  claim  to  it  is  from  the  donor  according  to 
the  gift.  The  land  of  the  heir,  or  issue  in  tail,  is  not  liable  to  the 
debts  of  the  tenant  in  tail,  nor  is  he  compellable  to  execute  or  fulfil 
any  contract  made  by  his  ancestor  for  the  sale  or  conveyance  of  said 
land.  The  issue  in  tail  cannot  be  barred  of  his  right,  but  by  fine, 
common  recovery,  or  deed  executed  according  to  Act  of  Assembly. 


(o)  Ridgdy  vs.  WLaughlin,  3  H.  &  McH.  220. 
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The  deed  to  bar  him  must  be  operative  in  the  life-time  of  the  teuant 
in  tail,  for  immediately  on  his  death  the  title  of  the  issue  attaches. 
If  the  deed  had  been  recorded  within  the  six  months,  it  would  have 
operated  by  relation,  from  the  date  of  the  deed,  and  would  have 
barred  the  issue  in  the  life-time  of  the  tenant  in  tail. 

An  estate  tail  is  not  within  the  Act  of  1785,  ch.  72,  for  recording 
deeds.  The  petition  must  be  filed  against  the  heir,  devisee,  executor,  ' 
or  administrator  of  the  grantor,  and  with  respect  to  the  land  entailed, 
the  heir  or  issue  in  tail  is  neither  heir,  devisee,  executor  or  adminis- 
trator. 

I  have  shown  be  cannot  be  considered  as  heir.  If  the  land  was 
devised  to  him  by  the  tenant  in  tail,  he  would  not  take  as  devisee, 
but  by  a  title  paramount  per  formam  donij  which  accrues  eo  instanti 
of  the  death  of  the  ancestor. 

The  case  of  executor  or  administrator  can  only  relate  to  estates  for 
years  or  an  estate  for  the  life  or  lives  of  others ;  from  all  which  the 
conclusion  is  fair  and  irresistible,  that  an  estate  tail  is  not  compre- 
hended within  the  Act  of  1785. 

This  question  was  decided  by  the  Judges  of  the  General  Court,  on 
a  reference  to  them  by  the  GhanceUor,  at  May  Teim,  1794,  in  the 
case  of  Charles  Ridgelyj  of  William^  against  WiUiam  McLaughlin^  3 
H,  i&  McH.  220,  which  decision  was  adopted  by  the  Chancellor, 
acquiesced  in  by  the  parties,  and  has  since  been  considered  as  the 
law. 

•  TiLGHMAN,  Buchanan  and  Nicholson,  JJ.  concurred. 
'•^^       Gantt,  J.  dissented.  Decree  affirmed. 


Brogden  vs.  Walker's  Ex'r,  Legatees  and  Devisees. 

The  Act  of  1797,  ch.  114,  s.  4,  directing,  ''that  if  a  cause  in  the  Court  of 
Chancery  is  set  down  regularly  for  hearing,  or  submitted  to  the  Chan- 
cellor, and  one  of  the  parties  dies  thereafter,  and  before  a  decree  jMissed, 
the  cause  shall  not  abate,  and  the  Chancellor  may  decree  as  if  such 
party  were  alive,  ^^  cannot  take  effect  in  a  cause  where  there  might  be 
a  decree  for  a  reconveyance  of  land  to  the  party  dead,  on  paying  or 
bringing  money  into  Court,  (a) 

A  will  containing  the  following  devise,  viz.  "I  give  and  bequeath  to  my 
sister  E.  W.  all  my  real  estate  during  her  natural  life,  and  after  her 
decease  to  my  nephew  T.  W.  and  his  heirs,  lawfully  begotten :  but  in 
case  my  said  nephew  should  die  before  he  arrives  to  the  age  of  21,  or 
leaving  issue  lawfully  begotten,  then,  &c.  T.  W.  arrived  to  the  age  of 
31  years,  and  died  without  issue — Held^  that  the  estate  tail  was  docked 
by  the  deed  from  T.  W.  to  W.  B.  although  W.  B.  was  declared  to  hold 
the  land  conveyed,  in  trust  for  T.  W.  and  those  claiming  under  him.  [h] 

(o)  See  Rev.  Code,  Art.  65,  sec.  12-24,  as  to  the  abatement  and  revivor  of 
suits  in  equity. 

(h)  See  Dallam  vs.  Dallam,  7  H.  &  J.  220:  Cfieir  vs.  Weems,  1  H.  &  McH. 
265,  note. 
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A  bill    , 

^   *^*^   tikie  CJourt  of  Chancery,  (which  was  afterwards,  on  the  death  of 

j  *   J^b^  complainant,  revised  in  the  name  of  his  executor,  legatees  and 
j«T^^^^8,)  charged  that  B.  (the  defendant  and  uncle  of  W.)  committed 
Yg,^?''*^<X  in  procuring  Ws  execution  and  acknowledgment  of  deeds  con- 
0g.rf  ^'^S'    his  whole  estate,  real  and  personal,  variant  from  those  he  had 
a(^  ^^<i    to  execute:  that  the  deeds  were  intended  only  as  a  security  for 
ly^  "-^ti   due  from  W.  to  B.  and  not  as  absolute  conveyance  in  fee  simple — 
to    ^^^^"  ^or  a  discovery,  and  permission  to  redeem  the  property  intended 
1^1^^^   KiQortgaged,  on  paying  the  debt,  and  for  a  conveyance  and  other 
tai;^^^*"       Held^  without  deciding  whether  or  not  there  was  fraud  in  ob- 
y(^^  ^^^^^  the  deeds,  that  the  deeds  are  to  be  viewed  as  executed  by  a  weak 
in^^r^fe     man,  conscious  of  his  inability  to  protect  his  property,  or  to 
ir^^J^^^C^  iiis  own  concerns,  and  therefore  resolving  to  place  himsolf 
^<^l^^     the  guidance  and  protection  of  an  affectionate  relation.    That  it 
Jfl:^^   ^•ikot  be  imagined  he  meant  to  convey  every  part  of  his  ample  prop- 
^^•:«^   ^^^"*^  *^®  benefit  of  his  kinsman  only,  and  to  be  absolutely  dependent  on 
^^^*^^^^  subsistence.    The  best  and  fairest  construction  is,  that  the  deeds 
tj.     ^:Vw  ^"^^tended  to  secure  to  B.  a  debt,  which  was  trifling  in  comparison 
iu^^^   ^     value  of  the  property  conveyed.     Here  then  was  a  resulting 
to,;^:^0    ^^r  here  there  was  an  equity  of  redemption,  or  here  was  a  silly 
P^,.       >^^^«rate  young  man,  who  rdally  did  not  know  what  he  was  about, 
Mk  ^V|^^*^iio  therefore  ought  to  have  the  protection  of  a  tribunal,  whose 
^sT^fo^^^  duty  it  is  to  watch  over  idiots,  lunatics,  madmen  and  fools? 
/^  ^  was  actually  apprised  of  the  purport  of  tlv^  deeds,  yet  it  may  be 
^Si^d^  ^hat  it  was  sufficient  for  B.  to  have  an  ample  security  for  his  debt, 
^jxd  to  screen  his  nephew  from  all  imposition  which  might  be  attempted 
l3jr  others.    Decreed^  that  on  payment  to  B.  on  or  before,  &c.  of  the  sum 
of  money  expressed  as  the  consideration  in  the  bill  of  sale,  with  inte- 
rest, &c.  B.  should  convey,  &c.  to  the  executor  complainant,  all  the 
personal  property,  &c.  and  on  payment  to  B.  on  or  before,  &c.  of  the 
sum  of  money  expressed  as  the  consideration  in  the  deed  of  convey- 
*  ance,  with  interest,  &c.  B.  should  convey,  &c.  unto  the  devisees  com- 
plainants, and  their  heirs,  according  to  the  will  of  W.  the  land  which 
was  conveyed  by  W.  to  B.  on,  &c.     But  if  the  complainants  should  fail 
to  make  payments,  &c.  there  should  be  sold  for  the  payment  to  B.  of 
the  said  two  sums  of  money,  with  interest,  &c.  so  much  of  the  personal 
property  and  land,  as  should  be  necessary,  &c.  (a) 
Fraud  is  not  to  be  considered  as  a  single  fact,  but  a  conclusion  to  be  drawn 

from  all  the  circumstances  of  the  case,  (b) 
The  relief  which  may  have  been  obtained  by  a  complainant  who  has  died, 

may  be  granted  to  his  representatives  reviving  the  suit. 
A  representative,  instituting  an  original  suit,  may  have  the  same  relief 
which  his  ancestor,  devisor,  testator,  &c.  might  have  had. 

Appeal  from  a  decree  of  the  Court  of  Chancery.    The  bill  iu  this 
^ase  was  originally  flled  on  the  6th  of  August,  1801,  by  the  testator  of 


(a)  Affirmed  in  Cherbonnier  vs.  Eintts,  56  Md.  295,  where  a  voluntary  deed 
obtained  by  fraud  and  undue  influence  from  the  grantor,  an  old  man  in 
feeble  health,  whose  mind  was  so  seriously  impaired  as  to  render  him  inca- 
pable of  executing  a  valid  deed  or  contract,  was  declared  void.    Cf.  Owings- 
Case,  1  Bland,  892. 

(6)  Approved  in  Davis  vs.  Banks,  3  Md.  Oh.  139,  and  in  McLaughlin  vs. 
Bcmk,  7  Howard,  228.  Cf.  Waikms  vs.  Stockett,  6  H.  &  J.  435;  Curtis  vs 
Moore,  20  Md.  93;  Cooke  vs.  Cooke,  48  Md.  522. 
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the  appellees,  in  his  life-time,  and  it  stated  that  Brogden,  having  a 
claim  against  him  for  j&450  0  11,  applied  to  him  by  letter  (hited  the 
27th  of  August,  1800,  to  secure  the  ])ayment  of  the  debt  by  mort- 
gage, and  asrain,  by  letters  dated  the  30th  of  March  and  26th  of  May, 
1801 ;  that  the  complainant,  being  willing  to  secure  the  payment  of 
the  debt,  consented  to  give,  a  deed  of  trust,  or  mortgage  of  his  pro- 
perty, to  Brogden,  for  that  purpose,  and  by  appointment  met  him  at 
the  City  of  Annapolis  on  the  17th  of  June,  1801,  to  make  tbe 
requisite  conveyance,  and  on  that  day  executed  to  Brogden  a  deed 
for  two  tracts  of  land,  the  one  called  Row  Bowne,  and  the  other  Row 
Down  Security,  containing  together  325  acres,  and  also  a  bill  of  sale 
of  all  his  slaves  and  personal  estate ;  but  he  expressly  charged  that 
the  same  were  only  intended  as  a  security  for  the  debt,  and  not  as  an 
ofiA  *^^s^'^^®  conveyance  in  fee  simple  to  Brogden.  That  the  •  com- , 
4oo  piainant,  being  the  nephew  of  Brogden,  had,  at  the  time  of 
executing  the  deeds,  the  most  unlimited  confidence  in  his  honor  and 
integrity,  and  not  in  the  least  suspecting  the  purity  of  his  intentions, 
but  on  the  contrary  taking  it  for  granted  that  the  conveyances  were 
deeds  of  mortgage,  or  of  trust,  to  seciu^  the  payment  of  the  dehU 
pursuant  to  the  propositions  of  Brogden  in  that  respect  he  executed 
the  same  without  oyer  seeing  them  until  the  moment  they  were  pro- 
duced by  Brogden  for  execution.  That  he  never  read  the  deeds,  nor 
were  they  read  to  him,  nor  had  he  any  knowledge  of  their  contents, 
except  as  before  stated,  and  that  he  executed  them  under  the  fullest 
conviction  they  were  onl^'  de^ds  of  mortgage,  or  of  trust,  to  secure 
the  payment  of  the  debt,  as  Brogden  never  required  more,  and  had 
no  title  or  demand  whatsoever,  for  a  conveyance  in  fee  simple.  That 
the  complainant,  in  January,  1801,  attained  the  age  of  twenty-one 
years,  and  for  two  years  previous  had  been  in  the  possession  of  his 
fortune,  which  was  an  ample  one,  consisting  of  land,  negroes,  and 
stock  of  all  kind,  worth  at  a  moderate  estimate  6  or  £7,000.  That 
coming  to  his  estate  at  an  early  period  of  life,  without  the  onlinarj- 
inducements  to  economy,  or  with  resolution  to  withstand  the  tempta- 
tions of  dissipation  and  extravagance,  he  had  indulged  but  too  freely 
in  the  follies  of  youth,  and  had  been  too  much  addicted  to  drink, 
which  destructive  vice  had  often  incapacitated  him  for  business,  and 
not  unfrequently  rendered  him  a  dupe  to  the  unprincipled  artifices  of 
designing  men.  That  to  his  utter  astonishment,  he  had  lately  dis- 
covered the  deeds  to  Brogden  were  absolute  conveyance,  in  fee 
simple,  to  him,  of  the  property  therein  mentioned ;  and  that,  im- 
pressed with  the  flagrant  injustice  of  the  transaction,  he  immediately 
applied  to  him  on  the  subject,  and  requested  him  to  have  the  mistake 
rectified,  which  he  well  hoped  he  would  have  done  without  the  least 
hesitation ;  but  Brogden,  in  violation  of  honor  and  justice,  refused 
to  do  it,  and  to  the  complainant's  surprise,  offered  to  reconvey  the 
personal  property,  and  also  to  convey  to  him  an  estate  for  life  in  the 
land,  but  positively  refused  to  relinquish  his  claim  or  title  to  the  lat- 
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ter  in  fee  simple,  alleging  that  if  he  did,  the  complainant  would  soon 
dissipate  or  spend  it.    That  he  was  prepared,  and  offered  to  pay  the 
debt  dne  to  Brogden,  to  secure  the  payment  of  which  the  deeds 
were  executed  *  but  he  wholly  refused  to  take  the  money,  or   ^fiiy 
to  reconvey  the  property,  saying  he  had  a  conveyance  for  it,    '•^  • 
and  affected  to  think  he  wa^  entitled  to  it,  contrary  to  the  avowed 
object  of  the  complainant  in  making  the  conveyance,  the  obvious 
dictates  of  justice  and  the  established  laws  of  the  land.    That  pre- 
vious to  the  conversance,  the  complainant  had  incurred  debts  to 
about  £1,000,  which  were  fairly  and  honestly  due,  but  which  he  was 
incapable  to  pay,  as  the  whole  of  his  property  had  been  conveyed  to 
Brogden.    The  complainant's  other  creditors  were  pressing  him  for 
payment;  that  they  suspected  the  conveyances  were  made  with 
fraudulent  intention  of  cheating  them  of  their  honest  claims,  and 
have  not  scrupled  to  represent  the  transaction  as  such,  which,  to 
those  unacquainted  with  the  real  motives  of  the  complainant  in 
making  the  conveyances,  the  circumstances  afford  but  too  much 
reason  to  believe ;  bnt  he  stated  that  the  conveyances  were  made 
without  any  collusion  with  Brogden,  or  the  most  distant  view  of 
depriving  or  defrauding  any  of  his  creditors  of  their  just  demands, 
which  he  was  willing  and  desirous  to  pay,  but  which  he  never  could 
accomplish  unless  his  property  was  restored  to  him.    That  his  repu- 
tation had  sustained  a  considerable  shock,  that  he  was  reduced  to 
indigence,  and  could  not  obtain  credit  in  the  country.for  a  farthing. 
In  fine,  that  he  was  a  ruined  man,  unless  he  could  procure  relief  in 
this  Court.    Prayer  for  a  discovery,  and  permission  to  redeem  the 
property  intended  to  be  mortgaged,  on  paying  the  debt,  and  for  a 
reconveyance,  and  other  relief,  &c.  The  answer  stated,  that  William 
Brogden,  the  father  of  the  defendant,  died  intestate  on  the  1st  of 
November,  1770,  leaving  the  defendant  his  heir  at  law,  by  which 
means  all  the  real  estate  of  his  father  descended  to  the  defendant 
according  to  the  then  existing  laws  of  this  State;  but  that  the 
defendant  voluntarily,  on  the  18th  of  May,  1775,  executed  a  deed  for 
the  lands  called  Eow  Downe,  and  Eow  Bowne  Security,  to  John 
Brogden,  the  brother  of  the  defendant,  who  by  his  last  will,  dated 
the  6th  of  April,  1782,  devised  the  same  to  his  sister  Elizabeth 
Walker,  the  mother  of  the  complainant,  during  her  natural  life,  and 
after  her  decease,  to  his  nephew  Thomas  William  Walker,  the  com- 
plainant, and  to  his  heirs  lawfully  begotten ;  but  in  case  his  said 
nephew  should  die  before  he  arrived  to  the  age  of  twenty-one,  or 
leaving  issue  lawfully  begotten,  then  the  •  real  estate  should   ^^^ 
go  to  his  heir  at  law  William  Brogden,  the  defendant.    That   '•^^ 
the  defendant  had  a  considerable  claim  against  the  complainant,  who 
was  the  sole  representative  of  his  mother,  amounting  to  £450,  to  be 
paid  which  said  demand,  or  to  secure  which,  the  defendant  was 
anxious,  and  he  admitted,  that  for  that  purpose  he  wrote  to  the  com- 
plainant the  several  letters  referred  to.    That  the  complainant  never 
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did  consent  to  secare  the  claim  by  way  of  mortgage,  but  after  the 
letters  were  written  and  received,  he  came  to  the  defendant  and 
voluntarily,  and  unsolicited  by  the  defendant,  proposed  to  him  to 
give  him  an  absolute  conveyance  for  all  his  lands  and  negroes,  the 
names  of  which  he  furnished  the  defendant  with,  stating  it  as  his 
desire  to  convey  all  his  estate,  legal  and  equitable,  to  the  defendant, 
and  assigning  it  as  a  re&ison,  that  the  estate  had  been  originally 
conveyed  by  the  defendant  to  his  uncle  voluntarily,  and  it  was 
proper  that  it  should  go  back  to  the  same  person;  and  also  that  he, 
the  compkinant  was  surrounded  with  designing  people,  whose  object 
was  to  cheat  him  out  of  his  property;  and  that  a  Mr.  Olagett,  who 
held  adjoining  laud,  had  said  that  he  expected  to  get  the  land,  and 
intended  to  live  on  it.  The  defendant  thereupon  appointed  the  com- 
plainant to  meet  him  at  Annapolis,  ou  the  17th  of  June,  1801,  to 
<^xecute  the  conveyances.  The  defendant  employed  Eichard  Eidgely, 
Esquire,  to  prepare  the  conveyances,  according  to  the  agreement  and 
proposition  of  the  complainant,  and  he  did  accordingly  prepare  the 
two  deeds  referred  to.  That  the  complainant,  agreeably  to  his 
appointment,  met  at  Annapolis  on  the  day  appointed,  quite  sober, 
and  called  on  Eidgely  for  the  deeds,  and  they  were  delivered  to  him. 
That  the  complainant  carried  the  deeds  to  the  house  of  James 
M^ckubin,  Esquire,  a  justice  of  the  peace,  and  the  complainant  did 
there  sign,  seal  and  acknowledge,  and  deliver  them  to  the  defendant. 
That  the  complainant  knew  the  object  of  the  deeds,  and  they  were 
designed  by  him  to  convey  an'  absolute  estate  to  the  defendant 
That  the  deeds  were  not  intended  or  designed  by  the  complainant 
or  defendant  a«  a  security  for  the  payment  of  any  sum  of  money,  or 
to  be  in  any  manner  conditional,  but .  were  intended  and  designed, 
by  both  the  complainant  and  defendant,  to  be  absolute  and  unquali- 
fied conveyances  to  the  defendant,  of  ail  the  estate  both  legal  and 
equitable,  of  the  complainant,  in  •  the  property  mentioned 
'•^^  therein.    The  defendant  denied  all  fraud,  &c. 

Testimony  was  taken  under  commissions,  which  it  is  not  necessary 
to  state. 

Hanson,  C.  (22d  December,  1803.)  In  this  cause  the  com- 
plainant applied  by  his  bill  for  a  reconveyance.  The  cause  being  set 
down  for  hearing,  the  death  of  the  complainant  is  suggested,  and 
admitted.  The  Chancellor  is  now  moved  to  proceed  to  a  hearing 
and  decree  under  the  Act  of  1797,  ch.  114.  And  the  qiiestion  is, 
whether  there  can  be  a  decree  without  further  proceedings. 

On  considering  the  Act  of  Assembly,  it  appears  to  the  Chancellor, 
that  whenever  he  decrees  in  a  case  where  one  of  the  parties  is  dead, 
it  must  appear  to  him  that  the  decree  may  be  effectual.  In  other 
words,  that  he  cannot  decree  with  propriety  where  one  of  the  parties 
is  dead,  unless  his  decree  is  to  have  substantial  operation.  In  short, 
it  appears  to  him  that  the  Act  is  confined  merely  to  cases  where 
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money  is,  by  the  decree,  to  be  paid  or  brought  in,  or  the  bill  to  be 
dismissed  instead  of  money  directed  to  be  paid  or  brought  in.  Kow^ 
supposing  the  Chancellor,  in  this  case,  of  opinion,  that  there  ought 
to  be  a  reconveyance  on  paying  or  bringing  in  money — is  it  possible 
to  conceive  that  the  decree  is  to  order  money  to  be  brought  in  or 
paid  by  a  person  who  is  not  a  party  to  the  suit,  and  the  conveyance 
to  be  made  to  the.same,  or  another  x>erson,  who  is  not  a  party  to  the 
sait.  Now,  it  is  clear  to  the  Chancellor,  from  a  view  of  the  Act,  if  a 
decree  takes  place  under  it,  that  the  decree  must  be  between  the 
parties  jto  the  suit.  For  instance,  a  decree  |'or  relief  in  this  case 
would  direct  the  deceased  to  bring  in  or  pay  money,  and  the  defend- 
ant to  convey  to  the  deceased.  The  Chancellor  would  suggest,  for 
the  consideration  of  the  bar,  the  question,  whether  such  a  decree 
would  not  be  mere  nullity,  except  that  it  would  show  his  opinion, 
and  lay  a  foundation  for  another  suit,  in  which  the  representative  of 
the  deceased  would  be  a  party  T  But  a  bill  of  revivor  would  cer- 
tainly be  preferable  to  a  new  suit. 

The  Act  says,  that  the  decree  shall  be  as  effectual  as  if  the  de- 
ceased were  alive,  except,  &c.  There  is  not  a  tittle  in  the  Act  direct- 
ing that  the  decree  shall  be  for  or  against  a  representative  to  the 
deceased,  who  was  not  an  *  original  party ;  but  suppose  it  •  ^^^ 
did  so  direct,  how  is  the  Chancellor  to  know  the  representa-  -* W 
tive  without  further  proceedings  in  the  cause  1  Is  he  to  act  upon  the 
bare  allegation,  or  on  ex  parte  testimony  ?  And  if  there  are  to  be 
further  proceedings,  what  can  there  be  better  than  a  bill  of  revivor  ? 
The  meaning  of  the  Act  appears  to  be  merely  confined  to  this — 
when  oofe  of  the  parties  to  a  suit  dies  after  a  submission,  or  setting 
down  for  hearing,  the  Chancellor  may  decree  the  payment  of  money 
to,  or  by,  the  deceased,  and  it  shall  give  such  a  claim,  as  is  founded 
on  other  decrees  for  or  against  the  estate  of  the  deceased ;  but  the 
claim  shall  not  be  entitled  to  a  preference.  There  probably  may  be 
some  other  cases ;  for  instance,  a  decree  for  recording  a  deed,  where 
nothing  is  to  be  done  by  the  deceased  party.  The  more  the  Chan- 
cellor reflects,  the  more  he  is  confirmed  in  the  opinion  he  has  ex- 
pressed, and  the  more  he  is  convinced  of  the  impropriety,  and  indeed 
impracticability,  of  the  Act  having  an  operation  more  extensive  than 
he  has  mentioned. 

It  does  not  appear  to  the  Chancellor  proper  to  examine  a  cause 
merely  to  see  whether  he  would  dismiss  the  bill,  unless  the  cause  be 
of  such  a  nature  that  a  decree  for  relief  might  be  effectual.  The 
death  of  the  complainant  being  suggested,  a  bill  of  revivor  was  filed 
by  his  executor  and  residuary  legatees  and  devisees,  stating  the  for- 
mer proceedings,  and  the  last  will  of  Walker,  &c.  to  which  the  de- 
fendant answered;  in  which,  among  other  things,  he  stated  that 
Walker,  the  testator,  was  never  married,  and  died  without  issue  y 
that  the  land  and  premises  in  question  were  devised  and  limited 
over  by  the  will  of  John  Brogden  to  the  defendant,  in  case  Walker 
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should  die  before  he  arrived  at  the  age  of  tweoty-one,  or  leaving 
issue  lawfully  begotten.  That  he  hath  been  informed,  and  believes, 
that  Walker  hath  made  a  last  will  and  testament  in  the  manner 
stated,  but  believes  the  same  was  obtained  from  him  through  artifice 
and  by  imposition,  and  that  the  same  was  not  executed  by  him  at  a 
time  when  he  was  of  sound  and  disposing  mind.  That  he  should  be 
able  to  prove,  by  several  respectable  witnesses,  that  Walker,  shortly 
before  his  death,  expressed  himself  perfectly  satisfied  with  the  dis- 
position he  has  made  of  his  real  and  pergonal  property  to  the  de- 
fendant, the  same  being  made  in  conformity  to  his  intentions. 

•  The  commission,  by  agreement,  was  opened  for  taking 
^^*  further  testimony ;  further  testimony  was  accordingly  taken, 
and  returned,  which  it  is  also  unnecessary  to  state. 

It  was  admitted  that  the  defendant  is  the  heir  at  law  of  John 
Brogden,  and  that  Rebecca  Pijikney,  one  of  the  complainants,  was 
the  half  and  only  sister  of  Walker,  and  that  he  had  no  brothers  or 
children. 

Hanson,  G.  (February  Term,  1805.)  This  is  a  case  of  a  most 
delicate  nature,  in  which  the  Chancellor  earnestly  wished  a  compro- 
mise to  take  place.  On  this  account  it  is  that  he  has  delayed  his  de- 
<;ision.  He  must  now  proceed  to  the  performance  of  his  duty,  in 
giving  such  a  decree  as  he  deems  consistent  with,  and  required  by, 
the  established  principles  of  equity. 

The  complainants  pray  relief  on  several  different  grounds — 

1.  They  say  the  defendant  committed  a  fraud  in  procuring 
Walker's  execution  and  acknowledgment  of  deeds  variant  from  those 
he  had  agreed  to  execute. 

2.  They  say  that  if  even  Walker  was  apprised  of  the  contents  of 
the  deeds,  they  ought  to  be  either  vacated  or  controlled,  on  account 
•oi  the  defendant's  having  practiced  on  an  ignorant,  imbecile,  intem- 
perate young  man. 

3.  They  contend,  that  if  both  these  grounds  should  fail,  and  sup- 
posing the  deeds  to  be,  as  they  purport  to  be,  deeds  of  real  bargain 
and  sale,  the  vast  inadequacy  of  price,  (£250  current  money,  the 
^consideration  mentioned  in  each  of  the  deeds,)  coupled  with  the  sus- 
picious circumstances  disclosed  by  the  evidence,  ought  to  be  consid- 
ered as  a  ibundation  jbr  setting  them  aside,  or  granting  the  com- 
plainants some  other  substantial  relief. 

It  is  proper  for  the  Chancellor,  before  he  proceeds  to  a  final  de- 
cision, to  remark  on  two  points  made  on  the  part  of  the  defendant. 

It  is  contended,  that  Walker  was  a  tenant  in  tail ;  that  as  he  died 
w'ithout  issue,  and  as  Brogden  was  the  reversioner  in  fee,  the  land 
must  belong  to  Brogden,  unless  it  can  be  shown  that  the  entail  was 
•cut  off.  And  that  if  the  deed  from  Walker  to  Brogden,  for  convey- 
ing the  real  estate,  be  vacated,  it  cannot  possibly  be  considered  as 
having  the  operation  of  converting  Walker's  fee  tail  into  a  fee  simple 
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in  Brogden,  or  that,  if  it  has  that  operation,  the  fee  must  remain  in 
Brogden  to  his  own  ose. 

♦  The  defendant's  counsel  has  also  insisted  on  that  estab-  f^g^g^ 
lished  well-known  principle  in  Chancery,  respecting  the  weight  '•^'^ 
of  an  answer,  which  the  defendant  has  been  compelled  to  make  on  oath. 
It  is  true  that  the  defendant  has  in-  his  answer  expressly  denied  all 
fraad  and  imposition  wherewith  he  is  charged,  and  that  there  is  not  a 
single  witness  to  refute  his  answer. 

As  to  the  first  point,  the  Chancellor  has  not  the  least  doubt,  that 
if  even  Walker  had  only  an  estate  tail,  (which  he  is  satisfied  was 
not  the  case,)  the  said  estate  was  completely  destroyed  by  the  deed 
executed  to  Brogden,  and  that  Brogden,  under  the  deed,  was  to  hold 
the  land,  either  to  his  own  sole  use,  or  in  trust  or  by  way  of  pledge 
<x  security. 

As  to  the  other  point;  the  Chancellor  conceives,  as  on  other  occa- 
sions he  has  declared,  that  fraud  is  not  to  be  considered  as  a  single 
fact,  but  a  conclusion  to  be  drawn  from  all  the  circumstances  in  the 
case.  It  is  certain,  that  although  the  defendant  has  generaUy  de- 
nied fraud,  he  has  denied  but  few  of  the -matters  charged  in  the  bill. 

But  the  Chancellor  does  not  consider  himself  under  the  diigagree- 
able  necessity  of  deciding,  whether  or  not  there  was  fraud  in  obtain- 
ing the  deeds.  He  views  the  deeds  as  executed  by  a  weak  young 
man,  conscious  of  his  inability  to  protect  his  property,  or  to  manage 
his  own  concerns,  and  therefore  resolving  to  place  himself  under  the 
guidance  and  protection  of  an  able  hand  and  affectionate  relation.  If 
it  could  be  imagined  that  he  meant  to  convey  every  part  of  his 
ample  property  for  the  benefit  of  that  kinsman  only,  and  to  be  abso- 
lutely dependent  on  him  for  subsistence,  he  must  be  deemed  very 
little  superior  to  an  idiot.  Were  he  alive,  and  in  the  place  of  the 
present  complainants,  who  is  there  that  would  not  declare  it  the 
duty  of  this  tribunal  to  save  him  from  the  wretched  consequences  of 
an  act  proceeding  from  madness,  folly,  or  habitual  ebriety,  &c. 

Supposing  the  intent  of  the  deeds  to  have  been  that  Walker 
should  retain  his  own  property  during  his  life,  and  that  afterwards 
his  uncle  should  have  an  absolute  fee,  how  different  would  deeds, 
properly  prepared  for  that  purpose,  have  been  from  the  deeds  exe- 
cuted by  Walker.  How  different  too,  the  Chancellor  must  ^ay, 
would  have  been  the  circumstances  attending  the  execution  and 
acknowledgment.  The  best  and  fairest  construction  is,  that  the  deeds 
were  intended  *  to  secure  to  Brogden  a  debt,  which  although  ^oq 
greater  than  Walker  might  have  admitted,  was  trifling  in  com-  '•^•^ 
parison  of  the  value  of  the  property  conveyed,  and  to  put  it  out  of  the 
power  of  the  grantor  to  squander  his  estate,  and  become  a  prey  to 
designing  men.  Here  then  was  a  resulting  trust,  or  here  there  was 
an  equity  of  redemption,  or  here  was  a  silly,  intemperate  young  man, 
who  really  did  not  know  what  he  was  about,  and  who  therefore 
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ought  to  have  the  protection  of  a  tribunal,  whose  peculiar  duty  it  is 
to  watch  over  idiots,  lunatics,  madmen  and  fools. 

The  defendant  having  originally  conveyed  the  land  to  his  brother, 
from  whom  Walker  derived  it,  most  probably  thought  it  justifiable 
for  him  to  secure  a  return  of  it  as  soon  as  the  miserable  days  of 
Walker  should  be  ended.  Let  it  be  supposed  that  Walker  was 
actually  apprised  of  the  purport  of  the  deeds  prepared  by  Brogden's 
attorney,  as  is  contended  by  Brogden — what  man  of  intelligence  is 
there,  that  will  not  say  that  it  was  suificient  for  him  to  have  an  ample 
security  for  his  debt,  and  to  screen  his  nepliew  from  all  imposition 
which  might  be  attempted  by  others  f  Who  is  there  that  would  say 
if  Walker  was  of  sound  disposing  mind  when  he  made  his  will,  that 
his  will  ought  not  to  prevail  ?  And  if  he  was  not  of  sound  disposing 
mind,  why  was  not  his  will  contested  f 

It  has  been  urged  on  the  part  of  the  defendant,  that  the  com- 
plainants are  not  creditors;  that  is  to  say,  it  is  supposed,  that  not 
having  paid  a  valuable  consideration  for  Walker's  property,  they 
have  no  claim  which  ought  to  be  regarded  by  this  Court  against  the 
legal  title  vested  in  Brogden  by  the  deeds.  No!  if  Walker,  during 
his  life,  was  entitled  to  relief,  his  representatives,  on  every  sound 
principle,  are  also  entitled.  When  has  it  ever  been  decided,  by  this 
or  any  other  tribunal,  that  relief,  which  might  have  been  obtained  by 
a  complainant  who  has  died,  shall  not  be  granted  to  his  representa- 
tives, reviving  the  suit  f  Or,  even  that  a  representative  instituting 
an  original  suit,  shall  not  have  the  same  relief  which  would  have 
been  granted  to  his  ancestor,  devisor,  testator,  &c. 

The  Chancellor  repeats,  that  the  decree  he  is  about  to  make  is  not 
gi*ounded  on  a  conviction  that  fraud  was  perpetrated  by  the  de- 
fendant. He  is  clearly  of  opinion,  that  the  complainants  are  entitled 
to  a  decree  in  their  favor  on  other  substantial  grounds.  Decree,  that 
.  if  the  executor  *  complainant,  shall  bring  into  Court  on  or  be- 
^^^  fore,  &c.  to  be  paid  to  the  defendant,  the  sum  of  £250,  with 
interest  from  the  17th  of  June,  1801,  the  defendant,  by  a  good  deed, 
acknowledged  and  recorded  according  to  law,  shall  convey,  &c.  to 
the  executor  complainant,  all  the  negroes,  &c.  And  if  the  devisees 
complainants,  or  either  of  them,  shall  on  or  before,  &c.  bring  into 
Court  the  like  sum  of  £250,  with  interest  as  aforesaid,  to  be  paid 
as  aibresaid,  the  defendant,  by  a  good  deed,  &c.  shall,  give, 
grant,  &c.  unto  the  devisees  complainants,  and  their  heirs,  9» 
tenants  in  common,  to  have  and  to  hold  to  them,  and  their 
heirs,  to  the  use  or  uses  mentioned  in  the  last  will  of  the 
said  Walker,  the  land,  on  the  said  17th  of  June,  1801,.  by  the 
said  Walker  conveyed  unto  the  said  Brogden,  lieing  paxts  of  two 
tracts,  &c.  But  if  the  said  complainants  shall  fail  to  bring  into  this 
Court  the  money  hereby  directed  to  be  brought  in  on  or  before,  &c. 
there  shall  be  sold,  for  the  payment  to  the  defendant  of  the  said  two 
sums  amounting  to  £500,  with  interest,  &c.  so  much  of  the  aforesaid 
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personal  property  and  land  as  shall  be  necessary ;  the  personal  prop- 
erty being  first  to  be  sold.  And  N.  B.  is  hereby  appointed  trustee 
for  making  the  said  sale;  and  the  coarse  and  manner  of  his  proceed- 
ings shall  be  as  follows,  &c.    The  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Polk,  Buchanan,  Nicholson,  and 
Gantt,  JJ. 

Ridgely,  Key^  Shaaff  and  Taney^  for  the  appellant,  cited  Wdkelin  vs. 
Walihal^  2  Chan.  Ca.  8 ;  Cmnpanyof  Pewterers  vs.  Oovemor  of  ChrisVs 
Hospital^  1  Vem.  161 ;  Walton  vs.  Hobbs,  2  Atk.  18 ;  Speed  vs.  Martin^ 
2  Com.  Rep.  588;  Robinson  vs.  Cuming^  1  AtJc.  473;  Man  vs.  Warrf, 
2  A(k.  228 ;  *  Villers  vs.  Beaumont^  1  Vem.  101 ;  and  The  King  ^ok 
vs.  The  InhabitanU  of  Scamonden,  3  T.  R.  474.  *^^ 

Martinj  Johnson  (Attorney-General,)  and  T.  Buchanan,  for  the  ap- 
peUees,  cited  ClarJcson  vs.  Ranwayj  2  P.  Wms.  203;  Heathcote  vs. 
Paignonj  2  Bro.  Chan,  Ca.  167;  Ardglaas  vs.  Muschamp,  1  Vern.  237; 
Bennet  vs.  Vade,  2  Atk.  327;  Chesterfield  vs.  Jansen,  2  Fes.  125,  165; 
-Etcfvs.  WiflZiace,  2&W?,  324;  .Bnei</»ian  vs.  Oreen,  Ibid,  627;  2  Pow. 
on  Cont.  144,  145, 152  to  160;  Osmond  vs.  Fiiznyy,  3  P.  Wms.  129; 
Ot>ie  vs.  OibbonSj  Ibid,  290;  CAeti?  vs.  WJeews,  ante  173,  note;  and 
Frazier^s  Case,  cited  in  Otvings  vs.  JSe^noZ^,  at  December  Term,  1810. 

Decree  affirmed. 


Davis'  LesAce  vs.  Davis'  Heirs. 

Where  the  facts  offered  in  evidence  by  the  plaintiff  were  not  sufficient  and 
legal  evidence  to  warrant  the  jury  in  finding  that  a  person,  under 
whom  the  plaintiff  claimed,  died  seized  of  the  land  for  which  the 
ejectment  was  brought,  in  opposition  to  60  years  possession  of  the 
defendant — The  strongest  presumption  of  a  good  title,  being  in  favor  of 
the  defendant. 

Appeal  from  a  judgment  of  the  General  Court,  rendered  in  an 
action  of  ejectment  broaght  by  the  appellant.  The  declaration  con- 
tained a  demise  for  a  tract  of  land  called  Brewerton,  containing  400 
acres,  and  one  for  a  tract  called  Linham's  Search,  containing  38  acres, 
both  lying  in  Anne  Arundel  County.  There  was- also  a  demise  for  an 
undivided  moiety  of  the  same  lands,  omitting  the  quantity  of  acres 
contained  in  each  tract.  The  defendant,  (the  ancestor  of  the  ap- 
pellees,) took  general  defence  and  issue  was  joined.  The  plaintiff*,  at 
the  trial  at  May  Term,  1805,  read  in  evidence  a  grant  dated  the  7th 
of  September,  1650,  to  John  Brewer,  for  a  tract  of  land  called  Brewers- 
ton,  formerly  surveyed  for  William  Pyther,  lying  •  on  the  west  ^q^ 
aide  of  Chesapeake  Bay,  on  the  west  side  of  the  South  River,  '•Wo 
&c.  containing  250  acres.  He  also  read  certain  entries  from  the  rent 
rolls;  by  one  of  them  it  appeared  that  a  tract  of  land  called  Pyther- 
17  2  H.  &  J. 
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ton,  was  surveyed  on  the  20th  of  June,  1652,  for  William  Pyther, 
lying  on  the  west  side  of  South  Eiver,  containing  250  aeres,  and  that 
it  was  in  the  possession  of  James  Saunders,  for  Parnall's  orphans. 
By  another  entry  it  appeared,  that  the  tract  called  Pytherton,  sur- 
veyed as  above  mentioned,  was  granted  to  John  Brewer  on  the  7th 
of  September,  1659,  and  called  Brewerton,  and  that  it  was  in  the  pos- 
session of  Robert  Davis.  By  another  entry  it  was  stated,  that  the 
tract  called  Brewerton  was  resurveyed  on  the  9th  of  November,  1704, 
for  Joseph  Brewer,  and  ccmtaiued  460  acres,  and  that  the  following 
alienations  had  taken  place,  viz.  "250  acres. — Robert  Davis  from 
William  Davis  and  William  Peacock,  12th  of  September,  1744.  100 
acres. — Solomon  Weeden  and  wife  from  John  Gresham,  2d  of  flune, 
1744.  100  acres. — John  liams  from  Joseph  Williams,  12th  of  Janu- 
ary, 1747.  130  acres. — James  Maccubbin  from  Ferdinando  Brewer, 
12th  of  October,  1747."  He  also  read  the  grant  forLinham^s  Search, 
issued  to  John  Linham  on  the  12th  of  June,  1688,  and  containing  38 
acres.  Also  a  deed  from  William  Peacock  and  William  Davis  to 
Robert  Davis,  dated  the  12th  of  September,  1744,  for  Brewerton  and 
Linham's  Search.  He  then  proved  by  John  Welch,  aged  76  years, 
that  when  he  the  witness  was  a  boy  in  the  year  1738,  he  was  at  the 
house  of  Robert  Davis,  who  was  then  married  to  the  deiendant  (a), 
and  lived  upon  and  possessed  the  lands  for  which  this  suit  was 
brought;  that  Davis  always,  aft^r  his  marriage  with  the  defendant, 
and  until  his  death,  lived  on  the  land  and  possessed  the  same,  and 
after  his  death  his  wife,  the  deiendant,  lived  upon  and  possessed  the 
same  down  to  this  time,  and  still  does.  That  he  never  knew  or  heard 
that  any  person,  except  Robert  Davis  and  his  wife,  possessed  the 
land,  or  any  part  of  it,  from  the  year  1738  down  to  this  time.  That 
Sarah  Davis,  the  defendant,  had  two  sisters  who,  together  with  Sarah, 
were  the  daughters  of  Daniel  Paine;  Sarah  was  the  eldest,  mar- 
ried to  Robert  Davis  as  above ;  Frances,  the  second,  married  Wil- 
liam Peacock,  who  lived  with  her  some  years,  and  died  leaving, 
^  *  ^^^  ^  widow ;  that  she  remained  a  widow  two  or  three  years 
'^^  ■  and  married  the  deponent's  brother,  with  whom  she  lived  two 
or  three  years,  and  died  about  the  year  1750  or  1751,  without  issue. 
That  Elizabeth,  the  third  daughter,  remained  single  several  years 
after  he  first  knew  the  family  in  1738,  afterwards  married  William 
Davis,  brother  of  the  above  mentioned  Robert  Davis,  by  whom  she 
had  tour  children,  one  of  them,  the  eldest,  father  of  the  lessor  of  the 
plaintiff  in  this  cause;  that  she  died  before  her  husband,  but  when 
he  does  not  recollect.  That  he  knew  nothing  of  the  title  under 
which  Robert  Davis  and  his  wife,  the  defendant,  held  the  lands  for 
which  this  suit  is  brought,  but  he  had  often  heard  that  Sarah  Davis, 
and  her  husband,  lived  on  her  father's  plantation,  and  when  Frances 
above  named,  died,  she  expressed  a  wish  to  be  buried  alongside  of 


(a)  She  afterwards  died,  and  her  heirs  were  made  parties. 
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her  father,  and  was  carried  to  Bobert  Davis'  plantation,  the  lands 
for  which  this  suit  is  brought,  and  there  buried ;  that  Frances  Pea- 
cock, above  named,  when  she  married  the  brother  of  the  deponent, 
was  more  than  twenty-one  years  of  age.  The  plaintiff  then  offered 
in  evidence,  by  cross-examining  William  Brewer,  a  witness  produced 
and  sworn  by  the  defendant,  that  he  the  witness  was  aged  about  73 
years ;  that  he  had  been  acquainted  with  the  three  daughters  of 
Daniel  Paine  above  named,  ever  since  he  was  six  years  old;  that 
Paine  had  two  other  daughters,  Priscilla,  who  married  and  left  no 
issue  now  living,  the  other,  Ann,  who  died  young  and  unmarried. 
That  he  understood  Elizabeth  was  the  youngest  of  the  five  daughters ; 
that  he  had  often  heard  his  father  say,  that  Daniel  Paine  was  an 
Englishman,  who  got  the  land  in  question  by  his  wife;  that  the  four 
daughters  were  co-heirs,  and  got  the  land  by  inheritance  from  their 
mother;  that  he  understood  that  Frances  and  Elizabeth  lived  in 
Calvert  County  with  a  Mrs.  Wilkerson,  a  relation,  till  Sarah  Davis, 
her  sister,  mairied,  when  that  happened  he  fi*equently  saw  Elizabeth 
the  youngest  sister,  at  Bobert  Davis',  who  lived  upon  the  land,  and 
believes  she  lived  sometimes  with  her  sister  Davis,  and  sometimes 
with  her  sister  Peacock,  till  she  Elizal)eth  married  WiUiam  Davis. 
The  plaintiff  then  read  certain  entries  from  the  parish  registers  for 
All-Hallows  Parish,  viz.  ^^  Mary,  the  daughter  of  James,  and  Sary 
Pamell  his  wife,  was  born  the  9th  day  of  April,  1697,  in  the  parish 
of  All-Hallows,  and  baptized  the  26th  •  day  of  July,  1698.  ^^^ 
Priscilla,  daughter  of  Daniel  and  Mary  Pane,  was  born  June  ^^^ 
1, 1714.  Mary,  daughter  of  Daniel  and  Mary  Pane,  was  bom  July 
29, 1717.  Sarah,  daughter  of  Daniel  and  Mary  Pane,  was  born  May 
24, 1720.  Frances,  daughter  of  Daniel  and  Mary  Pane,  was  bom 
August  21, 1722."  The  plaintiff  also  proved,  that  the  lands  in  ques- 
tion are  situated  in  All-Hallows  Parish.  He  also  proved  that  Eliza- 
beth, above  named,  who  married  William  Davis,  died  about  12  or  14 
years  ago,  leaving  four  children,  Daniel  her  eldest  son,  William, 
Bobert  and  Mary;  that  William  Davis,  her  husband,  died  soon  after, 
about  10  or  12  years  ago,  that  Daniel,  the  son,  died  in  the  liie-time 
of  his  father,  leaving  seven  children,  now  alive,  of  which  the  lessor 
of  the  plaintiff  is  the  eldest.  The  defendant  then  read  to  the  Court 
a  patent  granted  to  John  Brewer  on  the  16th  of  February,  1659,  for 
400  acres  of  land,  called  ^'  Brewerston,  lying  on  the  west  side  of 
Chesapeake  Bay,  and  on  the  west  side  of  a  river  in  the  said  bay, 
called  Boad  Biver,"  &c.  She  also  read  to  the  Court  a  patent  to 
Joseph  Brewer  for  460  acres  of  land,  called  Brewerston,  dated  the 
20th  of  March,  1710.  This  was  a  resurvey  of  the  last  above  men- 
tioned tract,  devised  by  John  Brewer  to  his  two  sons,  William  and 
John ;  that  John,  the  son,  devised  to  Joseph  his  son.  She  also  read 
an  entry  in  the  rent  rolls  concerning  the  said  lands,  viz.  <^  Brewer- 
ston, patented  to  John  Brewer  the  16th  day  of  February,  1669,  lying 
in  Anne  Arundel  County,  on  the  west  side  of  Boad  Biver,  and  con- 
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taining  400  acres.  On  the  20th  of  March,  1710,  a  patent  issued  to 
Joseph  Brewer  for  260  acres  of  land,  lying  in  Anne  Arundel  County, 
being  a  resurvey  on  one  moiety  of  a  tract  called  Brewerston,  origi- 
nally granted  to  John  Brewer  for  400  acres."  She  then  produced  a 
witness,  William  Brewer,  aged  about  73  years,  who  being  duly 
sworn,  deposed,  in  addition  to  what  has  been  before  stated,  that  ever 
since  he  was  six  years  old  he  was  well  acquainted  with  Eobert  Davis, 
and  his  wife  the  defendant;  that  when  he  first  knew  them  they  lived 
upon  the  lands  for  which  this  suit  is  brought,  and  after  the  marriage 
of  William  Davis  and  Elizabeth  Paine,  before  stated,  they,  Robert 
Davis,  and  Sarah  his  wife,  and  no  other  person  whatever,  possessed 
the  same,  and  that  they  continued  so  to  possess  the  lands  ever  after^ 
until  Bobert  Davis  died,  that  after  he  died,  his  wife,  the  defendant, 
•  (Continued  to  do  so  till  this  time,  and  now  does,  and  that  he 
^^^  the  witness  had  lived  all  his  life,  and  still  lives,  adjoining  the 
lands  for  which  this  suit  is  brought.  The  plaintiff  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  if  they  are 
of  opinion  from  the  evidence,  that  Daniel  Payne  and  Mary  Payne 
died  seized  of  the  lands  mentioned  in  the  declaration,  and  find  the 
facts  stated  by  the  plaintiff  to  be  true,  yet  although  they  should  also 
be  of  opinion  that  the  facts  stated  by  the  defendant  are  true,  the 
plaintiff  is  entitled  to  recover  an  undivided  interest  in  the  lands  in 
the  declaration  mentioned. 

Key  and  Johmon^  for  the  plaintiff. 

Mason,  for  the  defendant,  cited  Esp.  459,  and  GUb,  X.  E.  103, 104. 

Chase,  Ch.  J.  The  facts  and  circumstances  disclosed  in  evidence 
are  not  sufficient  ibr  the  jury  to  presume  a  title  in  the  heirs  of  Par- 
nell,  or  a  deed  to  Parnell,  against  the  defendant,  with  sixty  years 
possession.  The  entries  on  the  rent  roll  should  show  a  correspondent 
title.  The  strongest  presumption  in  this  case,  of  a  good  title,  is  in 
favor  of  the  defendant. 

The  Court  are  of  opinion,  that  the  facts  stated  by  the  plaintiff^ 
although  the  jury  should  find  them  to  be  true,  are  not  sufficient  and 
legal  evidence  to  warrant  the  jury  in  finding  that  Daniel  Payne  and 
Mary  Payne  were  seized  of  the  lands,  and  died  seized  thereof,  in 
opposition  to  the  facts  stated  by  the  defendant,  if  the  jury  should 
find  them  to  be  true.  The  Court  therefore  refuse  to  give  the  direc- 
tion prayed.  The  plaintjiff'  excepted;  and  the  verdict  and  judgment 
being  for  the  defendant,  the  plaintiff'  appealed  to  this  Court. 

At  a  former  term  the  death  of  Sarah  Davis,  the  then  appellee. 
was  suggested,  and  her  heirs,  the  now  apx>e11ees,  were  permitted  to 
appear,  &c. 

The  cause  was  argued  before  Tilohman,  Buchanan,  Nicholson. 
and  Gantt,  JJ.  by 
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Johnsony  (Attorney-General,)  for  the  appellant;  and  by 
Martin,  Ridgely  and  T,  Buchanan,  for  the  appellees. 

Judgment  affirmed. 


•  Levering  vs.  Bond's  Adm'r.  300 

In  an  action  of  trover  for  corn  placed  in  the  warehouse  of  the  defendants 
on  storage,  and  which  they  refused  to  deliTer,  but  claimed  to  retain  it 
for  the  payment  of  a  debt  due  to  them  from  the  plaintiff  for  articles 
sold  and  delivered — Hdd^  that  as  there  was  no  evidence  that  the  corn 
was  delivered  to  the  defendants,  to  be  applied  by  them  to  the  discharge 
of  the  debt  due  by  the  plaintiff  to  them,  or  was  placed  in  their  hands  as 
factors,  with  authority  to  sell  the  same,  the  plaintiff  was  entitled  to  re- 
cover. 

Appeal  from  the  General  Court.  This  was  an  aetion  of  trover, 
broaght  by  the  appellee.  The  plaintiff',  at  the  trial  at  May  Term, 
1805,  read  in  evidence  a  receipt  from  the  defendant,  and  one  Lem- 
mon,  since  deceased,  and  whom  the  defendant  has  survived,  in  the 
following  words :  "  Baltimore,  27th  Nov.  Eeceived  from  Mr.  Eobert 
Spedding,  for  account  of  Mr.  William.  S.  Bond,  eleven  hundred  and 
thirty  bushels  of  com.  Lemmon  &  Leveeing." 

He  also  gave  in  evidence,  by  the  testimony  of  Robert  Spedding, 
the  person  by  whom  the  corn  in  the  receipt  mentioned  was  delivered, 
that  the  delivery  was  made  the  27th  of  November,  1798,  that  the 
com  was  the  property  of  William  S.  Bond,  the  plaintiff's  intestate, 
by  whom  it  was  delivered  to  the  witness,  to  be  sold  for  the  use  of 
Bond;  but  without  any  orders  or  authority  to  place  it  in  the  hands 
of  any  other  person  for  sale,  in  case  he  could  not  dispose  of  it  him- 
self. That  not  heitg  able  to  sell  the  com,  he  placed  it  in  the  ware- 
house of  Lemmon  &  Levering,  who  were  in  the  habit  of  receiving 
produce  on  storage,  but  made  no  particular  agreement  with  them 
relative  to  the  amount  of  storage  to  be  paid,  and  gave  them  no 
orders  or  authority  to  sell  or  dispose  of  the  com.  He  also  gave  in 
evidence,  that  within  a  few  days  after  the' date  of  the  receipt,  and 
some  time  in  the  month  of  November  or  December.  1798,  Bond  sent 
a  person  to  demand  the  com  from  Lemmon  &  Levering,  in  his  name, 
who  made  the  demand  accordingly,  and  informed  Lemmon  &  Lever- 
ing that  he  was  ready  to  pay  the  storage,  as  soon  as  the  corn  should 
be  delivered.  But  that  Lemmon  &  Levering  refused  to  deliver  it, 
declaring  that  they  would  retain  it  for  the  payment  of  a  debt  due 
them  by  Bond.  The  defendant  then  read  in  evidence  an  account, 
which  was  admitted  in  evidence  by  the  plaintiff,  for  sundry  articles 
sold  and  delivered  by  Ijemmon  &  Ijevering  to  Bond  and  one  Airs,  in 
which  account  the  corn  is  credited,  and  leaving  a  balance  due  from 
Bond  &  Airs,  to  Lemmon  &  Levering,  of  £13  9  3.  He  also  gave  in 
evidence,  that  Airs,  in  the  account  mentioned,  had  departed  this  life 
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before  the  time  of  delivering  the  corn,  and  that  Bond  was  then 
indebted  to  Lemmon  &  Levering  in  the  sam  of  £917  13  4,  as  by  tlie 
•  account  stated.  The  defendant  then  prayed  the  opinion  of 
^"'^  the  Court,  and  their  direction  to  the  jury,  that  if  they  shall  be 
of  opinion,  from  the  evidence,  and  all  the  circumstances  in  proof, 
that  the  com  was  delivered  to  Lemmon  &  Levering,  to  be  applied  by 
them  to  the  credit  of  Bond,  on  account  of  the  debt  due  from  him 
to  them,  or  was  placed  in  their  hands  with  authority  to  sell  it  as 
factors,  that  then,  in  either  of  the  said  cases,  the  plaintiff  is  not 
entitled  to  recover. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  there  is  no  legal 
evidence,  from  which  the  jury  can  find  that  the  corn  was  delivered  to 
Lemmon  &  Levering  to  be  applied  by  them  on  account  of  Bond  to 
the  discharge  of  the  debt  due  from  him  to  them,  or  was  placed  in 
their  hands  as  factors  with  authority  to  sell  the  same.  The  Court 
therefore  refuse  to  give  the  direction  prayed.  The  defendant  ex- 
cepted; and  the  verdict  and  judgment  being  for  the  plaintiff,  the 
defendant  appealed  to  this  Court. 

The  case  was  argued  before  Tilghman,  Buchanan,  ITicholson, 
and  Gantt,  JJ.  by 
Harper  J  for  the  appellant ;  and  by 
Martin  and  Key  for  the  appellee.  Judgment  affirmed. 


Hopkins  vs.  Stump  et  aU 

Where  a  bill  had  been  filed  in  the  Ck>urt  of  Chancery  under  which  testimony 
was  taken  and  returned,  and  the  bill  afterwards  dismissed  by  the  com- 
plainant, who  filed  a  new  bill  against  the  same  defendants  to  obtain  the 
same  relief  for  which  the  former  bill  had  been  filed — on  the  petition  of 
the  defendant,  Held  by  Hanson,  Chancellor,  that  the  testimony  so  taken 
in  the  former  suit  be  received  and  read  in  evidence  in  the  new  suit. 

The  Court  of  Chancery  will  not  enforce  a  speculating  contract  for  conti- 
nental money.    Per  Hanson,  C.  (a) 

An  answer  to  a  bill  in  Chancery  will  prevail,  unless  refuted  by  the  testi- 
mony of  two  witnesses,  or  of  one  witness,  with  equitable  circum- 
stances. (&) 


(a)  See  Perkins  vs.  Wright^  3  H.  &  McH.  198;  Lawrence  vs.  Dorsey^  4  lb. 
135. 

(h)  It  is  a  general  rule  that  an  answer  responsive  to  a  bill  is  evidence  for 
the  respondent:  but  the  answer  of  a  defendant,  when  it  asserts  a  right 
affirmatively,  in  opposition  to  the  complainants^  demand,  is  not  evidence. 
Ringgold  vs.  Ringgold.,  1  H.  &  G.  12.  When  the  general  replication  is  put 
in,  &c.  and  the  parties  proceed  to  a  hearing,  if  the  complainant  read  the 
answer  as  evidence  against  the  defendants,  then  all  the  allegations  of  the 
answer,  which  are  responsive  to  the  bill,  shall  be  taken  for  true,  unless 
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If  interrogatories  stated  in  a  bill  are  not  answered,  the  complainant  has  a 
right  to  except  to  the  answer,  and  if  the  interrogatories  are  proper,  the 
defendant  will  be  compelled  to  answer  plain}y,  fully  and  explicitly. 
If  then,  any  material  matter,  charged  in  the  bill,  has  been  neither 
denied  nor  admitted  by  the  answer,  it  stands  on  hearing  of  the  cause 
for  nought.    Per  Hanson,  C.  (a) 


disproved  by  two  witnesses,  or  by  one  witness  with  pregnant  circumstances. 
But  if  a  cause  be  heard  upon  bill  and  answer  only,  the  latter  is  to  be  con- 
sidered as  true  in  regard  to  all  matters  in  it,  resx)onsive  to  the  bill,  which 
are  susceptible  of  proof  by  legitimate  evidence.  Hagthorp  vs.  Hook,  1  G. 
&  J.  271;  Eversole  vs.  MauU,  50  Md.  95;  Rev.  Code,  Art.  65,  sec.  37,  note  (a) 
infra. 

(a)  Affirmed  in  Warfield  vs.  OambrUly  1  G.  &  J.  510,  where  the  Court  said : 
^' A  respondent  submitting  to  answer  must  answer  fully,  but  if  the  answer 
be  defective  and  insufficient  to  meet  the  allegations  and  interrogatories  of 
the  bill,  the  complainant  desiring  a  fuller  response  must  except  to  the 
answer.  If  he  do  not,  he  cannot  rely  on  the  silence  of  the  respondent  in 
relation  to  any  material  allegation,  but  must  prove  it.'*  In  Neale  vs.  Hag- 
thorp,  8  Bland,  578,  the  Chancellor  found  himself  unable  to  agree  with  the 
case  in  the  text  and  said,  that  all  material  allegations  of  the  bill,  as  to  which 
the  answer  is  entirely  silent,  are  on  the  hearing  to  be  taken  pro  confeaso* 
But  in  Eyler  vs.  Crabbs,  2  Md.  154,  Warfield  vs.  OambriU,  supra^  is  affirmed. 
In  Brown  vs.  Pierce,  7  Wallace,  211,  the  Court  says:  ^^Authorities  are  not 
wanting  to  the  effect  that  all  matters  well  alleged  in  the  bill  of  complaint, 
which  the  answer  neither  denies  nor  avoids  are  admitted;  but  the  better 
opinion  is  the  other  way,  as  the  61st  rule  adopted  by  this  Court  provides 
that  if  no  exception  thereto  shall  be  filed  within  the  period  therein  pre- 
scribed, the  answer  shall  be  deemed  sufficient.  Material  allegations  in  the 
bill  of  complaint  ought  to  be  answered  and  admitted  or  denied,  if  the  facts 
are  within  the  knowledge  of  the  respondent;  and  if  not,  he  ought  to  state 
what  his  belief  is  upon  the  subject,  if  he  has  any,  and  if  he  has  none,  and 
cannot  form  any,  he  ought  to  say  so,  and  call  on  the  complainant  for  proof 
of  the  alleged  facts,  or  waive  that  branch  of  the  controversy;  but  the  clear 
weight  of  authority  is,  that  a  mere  statement  by  the  respondent  in  his 
answer  that  he  has  no  knowledge  that  the  fact  is  as  stated,  without  any 
answer  as  to  his  belief  concerning  it,  is  not  such  an  admission  as  is  to  be 
received  as  full  evidence  of  the  fact.  (Citing  Warfield  vs.  OambrUl^  supra,) 
Such  an  answer  does  not  make  it  necessary  for  the  complainant  to  introduce 
more  than  one  witness  to  overcome  the  defence,  and  the  well-known  omis- 
sions and  defects  of  such  an  answer  may  have  some  tendency  to  prove  the 
allegations  of  the  bill  of  complaint,  but  they  are  not  such  an  admission  of 
the  same  as  will  constitute  a  sufficient  foundation  for  a  decree  upon  the 
merits.  The  proper  remedy  for  a  complainant  in  such  a  case,  is  to  except  to 
the  answer  for  insufficiency  within  the  period  prescribed  by  the  6l8t  rule: 
but  if  he  does  not  avail  himself  of  that  right,  the  answer  is  deemed  suffi- 
cient to  prevent  the  bill  from  being  taken  pro  confesso,  as  it  may  be  if  no 
answer  is  filed." 

Under  Rev.  Code,  Art.  65,  sec.  37,  the  answer  of  the  defendant  shall  not 
be  evidence  against  the  complainant  at  the  hearing,  unless  the  complainant 
shall  read  the  answer  as  evidence  against  the  defendant — this  provision  not 
applying  to  motions  to  dissolve  an  injunction  or  to  discharge  a  receiver.  In 
Warren  vs.  TioUly^  10  Md.  47,  the  Court  said  that  this  statute  was  not  in- 
tended to  apply  to  the  case  of  a  final  hearing  upon  bill  and  answer,  but  to 
the  case  of  a  hearing  upon  bill,  answer,  replication  and  proof.     In  the 
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If  A.  has  purchased  land  from  B.  and  paid  for  it  without  receiving  a  convey* 
ance,  or  if  B.  holds  in  trust  for  A.  in  either  case  A.  has  an  interest 
liable  to  be  taken  an^  sold  on  a  fieri  facias,  and  the  purchaser  is  entitled 
to  the  aid  of  the  Court  of  Chancery  to  obtain  the  legal  title.    lb.  (a) 

But  if  A.  has  only  contracted  and  given  his  bond  for  the  purchase  money  of 
a  tract  of  land,  and  received  in  return  a  bond  of  conveyance — Has  A. 
such  an  equitable  interest  as  is  liable  to  be  sold  on  Bk  fieri  facias,  so  as  to 
place  the  purchaser  in  the  room  of  AV    /&. 

Whether  or  not  land  is  bound  by  a  judgment,  so  far,  as  that  if  A.  has  a 
judgment  against  him,  and  before  execution,  A.  bona  fide  sells  his  right 
to  B.  that  C.  the  plaintiff,  may  on  a  fieri  facias  take  and  sell  it  without 
inquiring  or  seeking  for  other  property?     Quere. 

Appeal  from  a  decree  of  the  Court  of  Chancery,  dismissing  the 
bill  of  complaint.  The  bill  filed  in  1790  charges,  among  other  things, 
that  the  defendants,  Stump  *  and  Dallam,  being  seized  in  fee 
a%94  q£-  ^  tract  of  land  situated  in  Harford  County,  sold  a  part 
thereof,  (describing  it,)  to  the  other  defendant,  Patrick,  and  give  him 
a  bond  for  a  conveyance  thereof  to  him  in  fee.  That  Patrick,  at  the 
time  of  purchase,  paid  a  considerable  part  of  the  purchase  money, 
and  gave  his  bond  for  payment  of  the  residue.  That  when  the  bond 
became  due,  Patrick  tendered  the  sum  of  money  therein  mentioned 
to  Dallam,  agreeably  to  the  Acts  of  Assembly  in  such  case  made,  but 
Dallam  refused  to  receive  the  same.  The  bill  next  states,  that  a 
judgment  was  obtained  in  Harford  County  Court  against  Patrick,  a 
fieri  fa^na^  issued  thereon,  which  was  laid  on  part  of  the  land  pur- 
chased as  aforesaid  by  him ;  afterwards  a  venditioni  erponas  issued, 
and  under  it  the  land  was  sold,  and  was  purchased  by  one  Pattison 
for  the  cx)mplainant,  as  appeared  by  the  deed  of  the  sheriff  executed 
to  the  complainant,  and  accompanying  the  bill.  That  under  execu- 
tions, on  other  judgments  against  Patrick,  the  residue  of  the  land 
was  sold  to  the  complainant,  who  received  the  sheriff's  deed.  That 
Stump  had  afterwards  received  the  rents  of  the  land,  and  after  the 
sales  made  to  the  complainant  Patrick,  with  a  view  of  defrauding 
the  complainant,  gave  up  the  bond  of  conveyance  to  Stump.  That  the 
complainant  had  made  application  to  Stump  for  a  conveyance  of  the 
lands.  The  bill  prays  that  Stump  may  be  compelled  to  execute  to 
the  complainant  a  deed  for  the  lands.  The  defendants.  Stump  and 
Dallam,  demurred  specially  to  the  bill,  assigning  for  cause,  that  the 
bill  did  not  contain  any  matter  of  equity  whereon  the  Court  of  Chan- 


former  case  the  answer  is  admitted  to  be  true,  because  the  complainant  has 
it  in  his  power  to  prevent  a  hearing  upon  bill  and  answer.  In  the  latter 
ca^e,  before  the  above  statute,  an  answer,  even  after  replication,  &c.  was 
not  only  evidence  for  the  defendant,  so  far  as  responsive,  but  such  evidence 
as  could  not  be  overcome,  except  by  the  testimony  of  two  witnesses  or  of 
one  with  pregnant  circumstances.  The  statute  in  question  relieves  a  com- 
plainant from  the  operation  of  this  rule.  Of.  Hall  vs.  Clagett^  48  Md.  22d. 
(a)  See  Campbell  vs.  Morris^  8  H.  &  McH.  288,  iwte;  McMechen  vs.  Marman, 
8  G.  &  J.  57.   ' ' 
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€ery  could  ground  any  decree,  or  give  the  complainant  any  relief  or 
assistance  against  the  defendants. 

Hanson,  0.  (October  Term,  1800.)  The  Chancellor  understands, 
that  by  a  recent  decision  of  the  Court  of  Appeals  ( Campbell  vs.  Morris^ 
3  E.&McH,  535,)  an  equitable  interest  in  lands  may  be  sold  under  a 
./fm/acia«,  and  that  the  purchaser  stands  in  the  place  of  the  de- 
fendant at  law.  He  cannot  otherwise  than  remark,  that  this  deci- 
sion appears,  from  transactions  in  this  Court  and  in  the  land  office, 
agreeable  to  the  opinion  of  the  late  Chancellor  Booers,  as  well  as  of 
the  present  Chancellor. 

•  Bat  whether  or  not  the  complainant,  standing  in  the  place  q^q 
of  Patrick,  is  entitled  to  a  decree  for  vesting  in  him  a  legal  ^^^ 
title,  cannot  appear,  until  the  matters  stated  in  his  bill  are  admitted, 
or  denied,  by  the  answer;  and,  if  denied,  are  established  by  proof. 
Decreed,  that  the  demurrer  be  overruled,  and  that  the  defendants, 
Stump  and  Dallam,  who  put  in  the  demurrer,  be  granted  time  until 
the  third  Tuesday  of  February  next  to  put  in  their  answer  to  the  bill 
of  the  complainant. 

The  defendants  answered,  and  commissions  issued,  and  testimony 
was  taken  and  returned. 

At  December  Term,  1803,  the  defendants,  by  their  petition  stated 
that  the  complainant  commenced,  in  the  Court  of  Chancery,  a  suit 
against  them  for  the  same  cause,  and  to  obtain  the  same  relief  for 
which  the  present  suit  had  been  instituted,  and  that,  in  the  former 
cause,  it  was  so  proceeded  that  answers  were  filed,  and  a  commission 
issued  to  examine  witnesses,  upon  which  a  great  number  of  wit- 
nesses were  examined,  and  their  testimony  returned  to  the  Court, 
and  that  thereupon  the  cause  was  set  down  for  hearing,  and  the 
defendants  were  read^"  to  show  that  the  complainant  was  not  en- 
titled to  relief;  but  the  complainant  dismissed  his  bill,  and  thereby 
prevented  a  hearing  of  the  cause.  That  several  important  witnesses, 
whose  testimony  was  returned  in  the  former  suit,  are  dead,  and 
several  others  removed  out  of  this  State  to  distant  parts,  so  that 
their  testimony  could  not  be  had  on  the  commissions  issued  in  the 
present  suit.  Prayer,  that  the  depositions  had  and  taken  in  the 
former  snit,  so  dismissed,  shall  be  received  and  read  in  evidence  at 
the  hearing  of  the  present  cause. 

Hanhon,  C.  was  of  opinion,  that  the  defendants  were  entitled  to 
have  their  prayer  granted;  and  it  was  accordingly  ordered  and  de- 
creed, that  the  depositions  in  the  cause  heretofore  dismissed,  and 
mentioned  in  the  said  petition,  be  received  as  evidence  on  the  hear- 
ing of  this  cause. 

The  testimony  taken  in  the  former  suit  was  exhibited,  &c.  and  the 
cause  was  argued  before  the  Chancellor,  by 

tkott  and  T.  Btichanariy  for  the  complainant;  and  by 
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Martin^  (Attorney-General,)  Bollingaworth,  and  Sha-aff^  for  the  de- 
fendants. 

t^g^M  •  Hanson,  C.  (October  Term,  1804.)  On  considering  the 
•*^*  bill,  answers,  depositions  and  exhibits,  &c.  it  appears  to  the 
Chancellor,  that  he  cannot  grant  the  prayer  of  the  bill  without  a 
violation  of  several  principles  in  this  Court  established.  In  the  first 
place,  the  contract,  of  which  the  complainant  claims  the  benefit,  is 
such  a  contract  as  this  Court  has  again  and  again  said  it  will  not 
enforce.  It  was  a  speculating  contract  for  continental  money,  which, 
if  Patrick  the  party,  instead  of  Hopkins,  were  complainant,  this 
Court  would  not  enforce;  and  it  is  impossible  for  any  rational  man 
to  conceive,  that  an  assignee,  or  any  person  claiming  in  the  place  of 
the  party,  shall  be  in  a  better  situation  than  the  party  himself.  But 
it  appears,  the  idea  of  the  complainant  that  Stump,  in  whom  alone 
the  legal  title  now  is,  was  willing  to  perform  the  contract,  and  so 
stipulated,  but  that  arrangements  were  made  to  defeat  or  defraud 
the  complainant.  On  this  subject  the  complainant  called  on  the 
defendants  for  full  explicit  answers ;  but  the  detendants  have,  by 
their  answers,  explicitly  denied  the  chief  important  matter  charged 
in  the  bill. 

There  is  no  principle  better  established  than  this,  that  if  a  de- 
fendant be  compelled  to  answer,  whatever  he  says  on  oath  shall  pre- 
vail, unless  refuted  by  the  testimony  of  two  witnesses,  or  of  one  wit- 
ness with  equitable  circumstances.  But  the  testimony  in  this  case 
is  nothing  like  such  a  refutation  of  the  answers  of  the  several  de- 
fendants, notwithstanding  the  strong  pointed  charges  made  by  the 
complainant. 

On  the  demurrer,  the  Chancellor  long  since  decided  in  the  com- 
plainant's favor  so  far  as  this — the  Court  of  Appeals  having,  as  he 
was  informed,  decided  an  equitable  interest  to  be  liable  to  a./lim 
/aci<M,  the  party  who  has  at  a  sale  on  2b  fieri  facias  purchased  fairly 
an  equitable  interest,  is  entitled  to  the  aid  of  this  Court  to  give  him 
the  legal  title.  This  is  the  plain  meaning  of  the  Chancellor's  decla- 
ration, which  however  appears  to  have  been  misunderstood. 

It  would  seem  likewise  that  the  complainant  misunderstood  the 
Chancellor  in  another  particular.  But  no  person,  acquainted  with 
the  laws,  or  rules  or  practice  of  this  Court,  would  conceive  it  the 
meaning  of  the  Chancellor,  that  whatever  matter  stated  in  a  bill  is 
not  denied,  must  ♦  be  considered  as  admitted.  Fo!  If  inter- 
oUo  rogatories  stated  in  a  bill  are  not  answered,  the  complainant 
has  a  right  to  except  to  the  answer,  and  if  the  interrogatories  are 
proper,  the  defendant  will  be  compelled  to  answer  plainly,  fully  and 
explicitly.  If  then  any  material  matter,  charged  in  the  complain- 
ant's bill,  has  l)een  neither  denied  nor  admitted  by  the  answers,  it 
stands  on  hearing  of  the  cause  for  nought.  This  assuredly  every 
lawyer  will  admit. 


HOPKINS  vs.  STUMP.— 2  H.  &  J.  267 

And  DOW  let  it  be  inquired,  what  is  that  equitable  interest  which 

the  Court  of  Appeals  has  said  is  liable  to  be  sold  on  a  fieri  facias  f 

The  Chancellor  does  not  fully  understand  it.    But  he  readily  con- 

oeiFes,  that  if  A.  has  purchased  land  from  B.  and  paid  for  it,  with- 

oat  receiving  a  conveyance,  or  if  B.  holds  in  trust  for  A.  in  either 

case  A.  has  an  interest  liable  to  be  taken  and  sold  on  a  fijcri  facias^ 

and  the  purchaser  is  entitled  to  the  aid  of  this  Court  to  obtain  the 

legal  title.    But  if  A.  has  only  contracted  and  given  his  bond  for  the 

purchase  money,  and  received,  in  return,  a  bond  of  conveyance,  the 

Chancellor  questions  whether  A.  has  such  an  equitable  interest,  as 

is  liable  to  be  sold  on  a  fi^ri  facias^  so  as  to  place  the  purchaser  in 

the  room  of  A.    If  such  be  the  meaning  of  the  Court  of  Appeals,. 

they,  in  effect,  say,  that  a  cause  of  action  or  law  suit  is  liable  to  a 

feri  facias.    In  short,  the  Chancellor  is  inclined  to  think,  that  the 

meaning  of  the  Court  of  Appeals  was,  that  if  A.  has  a  complete 

equitable  title  to  laud,  of  which  the  naked  legal  title  is  in  B.  the^ 

land  is  liable  to  b,  fieri  facias  on  a  judgment  against  A. 

The  Chancellor  cannot  conceive,  that  the  contracts  for  land,  which 
may  be  deemed  to  confer  an  equitable  interest,  are  so  far  bound  by  a 
judgment,  as  that,  after  the  judgment,  and  before  a  fieri  facias^  the 
parties  cannot  come  to  a  settlement — For  instance,  A.  gives  his  bond 
to  B.  for  $10,000,  the  price  of  Black  Acre,  containing  500  acres.    B. 
gives  in  return,  his  bond  to  A.  in  the  penalty  of  $20,000,  conditioned 
for  conveying  the  said  land.    These  bonds  are  both  dated  the  1st  oi^ 
January,  1800.     At  May  Term,  1802,  C.  obtains  a  judgment  against 
A  for  $10,000.    In  November  of  the  same  year,  A.  and  B.  agree  to 
vacate  the  contract,  and  afterwards  C.  takes  out  a  fieri  facias^  is  it 
reasonable  to  supxK>se  the  law  to  be,  that  A.  had  an  equitable  inter- 
est, which  being  bound  by  the  judgment  of  C.  could  not  be  given 
np;  and  that  although  A.  may  have  •  personal  property,  or  ^^^ 
land  sufficient  to  satisfy  the  judgment,  C.  may  insist  on  lay-  ^^^ 
iug  the  execution  on  the  contract !    for  laying  it  on  the  land  is 
laying  it  on  the    contract.     No !     The  impropriety  of  the  idea 
is  glaring.    Another  doubt — Supposing  equitable  interests  in,  or 
mere  contracts  for,  land  liable  to  fieri  facias^  at  what  time  are 
these  interests  or  contracts  bound?     iSj*e  they  absolutely  bound 
by  the  date  of  the  judgments?    Or  are  they  to  be  bouHd  in  the 
same  manner  as  personal  property  is  bound,  viz.  from  the  time 
only  of  delivering  the  writ  to  the  sheriff!    The  Chancellor  has 
always  considered  it  a  most  important  question,  never  decided, 
(that  he  knows  of,)  whether  or  not  land  is  bound  by  a  judgment,  so 
far,  as  that  if  A.  has  a  judgment  against  him,  and  before  execution 
A.  bona  fide  sells  his  right  to  B.,  C.  the  plaintiff  may  on  fieri  facia^y 
take  and  sell  it,  without  inquiring  or  seeking  for  other  property. 
The  Chancellor  is  not  apprised  of  any  decision  to  this  effect,  if  any 
such  has  been.    But  if  such  decision  has  taken  place,  although  he 
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<5ertainly  would  govern  himself  accordingly,  he  could  not  do  other- 
wise  than  question  its  propriety. 

In  England,  whose  laws  we  follow,  lands  were,  long  since,  bound 
^y  judgment;  that  is  to  say,  if  A.  against  whom  a  judgment  is 
obtained,  has  land,  and,  after  the  judgment,  conveys  it,  the  plaintiff 
may  notwithstanding,  affect  it  by  the  writ  of  elegit 

During  our  connexion  with  England,  its  Parliament  passed  an  Act, 
subjecting  lands  in  America  to  be  sold  under  a  fieri  facias^  in  the 
same  manner  as  personal  property,  to  satisfy  judgments,  obtained  by 
subjects  of  Great  Britain.  The  Act  did  not  say  a  word  respecting 
lands  to  be  bound  from  the  time  of  the  judgment ;  but  it  seems,  that 
most  or  many  gentlemen  of  the  bar  entertain  an  idea,  that  although 
personal  property  is  only  bound  by  the  delivery  of  the  writ,  and 
lands  are  liable  as  personal  property,  the  lands  are  bound  from  the 
time  of  the  judgment,  to  be  taken  by  fieri  facicu  at  any  time  after- 
wards. Supposing  the  law  to  be  so,  and  supposing  contracts,  as 
aforesaid,  liable  to  fieri  fa^cias;,  that  is  to  say,  that]  the  purchaser 
under  a  fieri  fcidas  is  to  be  placed  in  the  situation  of  the  defendant 
at  law,  the  nature  of  Patrick's  contract  is  such,  that  as  the  Chan- 
oellor  has  already  intimated,  ought  not  to  be  enforced,  even  if 
Patrick  were  the  complainant,  instead  of  Hopkins. 
^^^  *  The  counsel  for  the  defendants  has  indeed  alleged,  that 
^^*  the  Chancellor's  decision  on  the  demurrer  is  grounded  on  a 
mistake,  and  that  the  Court  of  Appeals  never  has  decided  an  equit- 
able interest  to  be  liable  to  a  fi^  fiwias.  K  the  coonsel  be  right 
there  is  an  end  to  the  case  at  once.  But  the  Chancellor  cannot  think 
that  the  counsel  is  right,  but  laments  that  tribunals,  whose  decisions 
are  to  govern  other  tribunals,  do  not  give  their  opinions  at  large  <m 
«very  important  point. 

The  Chancellor,  as  is  his  uniform  practice,  on  every  important 
point,  has  given  his  opinion  pretty  much  at  large.  He  might  still 
perhaps  be  more  explicit  as  well  as  full,  but  he  conceives  that  he  has 
said  enough.  Decreed,  that  the  bill  be  dismissed.  From  this  decree 
the  complainant  appealed  to  this  Court ;  and  on  the  cause  coming  on 
to  be  argued,  and  the  counsel  for  the  parties  declining  to  argue  the 
case,  Decree  affirmed^  «f«. 


PoB  v8.  Conway's  Adm'r. 

In  assumpsit  for  work  and  labor,  the  Act  of  Limitations  was  pleaded— HeM 
that  evidence  of  an  acknowledgment  by  the  defendant  that  the  plain- 
tiff had  performed  work  for  him,  but  that  he  had  an  account  in  bar. 
and  when  a  person  who  was  then  up  the  bay  should  come  to  town  be 
would  have  the  business  settled,  was  sufficient  to  defeat  the  operation 
of  the  Act  of  Limitations,  (a) 


(a)  See  Oliryer  vs.  Gray,  1  H.  &  G.  204. 
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Appeal  from  Baltimore  County  Court.  Assumpsit  brought  by 
the  appellee  on  the  7th  of  April,  1801,  for  work  and  labor,  &c.  per- 
ibrmed  by  his  intestate  for  Poe,  the  appellant,  on  the  4th  of  Septem- 
ber, 1798.  The  Act  of  Limitations  was  pleaded ;  and  at  the  t<rial 
the  plaintiff  below  offered  testimony  to  prove  an  acknowledgment 
by  the  defendant,  that  the  int-estate  had  performed  work  for  him, 
bat  that  he  had  an  account  in  bar,  and  when  a  person  who  was  then 
op  the  bay  should  come  to  town,  he  would  have  the  business 
settled.  The  defendant  prayed  the  Court  to  direct  the  jury,  that 
this  testimony  was  not  sufftcient  on  the  pleadings  to  prevent  the 
operation  of  the  Statute  of  Limitations;  which  direction  the  Court 
refused  to  give.  The  defendant  excepted ;  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  Court. 

MarUn  and  Otpyniij  for  the  appellant.    HoUingsworth^  for  appellee. 

Judgment  affirmed. 
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llie  purchasing  a  horse  at  a  public  market  established  by  law  for  the  sale  of 
horses,  &c.  does  not  entitle  the  purchaser  to  hold  the  horse  against  the 
claim  of  the  true  owner. 

There  is  no  market-overt  in  this  State,  (a) 

Appeal,  from  Baltimore  County  Court.  Replevin  for  a  horse, 
brought  by  the  appellee  against  the  appellant.  The  defendant  below 
I^eaded  property  in  himself,  and  issue  was  joined.  It  was  agreed 
between  the  parties,  that  if  the  jury  find  the  property  of  the  horse 
mentioned  in  the  declaration,  to  have  been  in  the  plaintiff  previous 
to  the  sale  below  stated,  then  the  judgment  shall  be  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court,  upon  the  following  case :  A  cer- 
tain Samuel  Johnson  delivered  the  horse  in  question  to  Richard 
Culverwell,  a  person  duly  authorized  by  the  corporation  of  Baltimore 
to  sell  horses  at  public  sale.  On  Wednesday  the  26th  of  March,  1799, 

(a)  AfQlrmed  in  Levi  vs.  Booths  58  Md.  811,  where  it  was  held  that  a  person 
in  possession  of  goods  cannot  confer  upon  another,  either  by  sale  or  pledge, 
any  other  or  better  title  to  the  goods  than  he  himself  has.  Independently 
of  the  provisions  of  the  statute  in  regard  to  the  dealings  with  agents  and 
factors,  the  bare  possession  of  goods  by  one,  though  he  may  happen  to  be 
a  dealer  in  that  class  of  goods,  does  not  clothe  him  with  power  to  dispose  of 
the  same  as  if  he  were  owner,  or  as  having  authority  as  agent  to  sell  or 
pledge  the  goods,  to  the  preclusion  of  the  right  of  the  real  owner.  If  he 
Bells  as  owner  there  must  be  some  other  indicia  of  property  than  mere  pos- 
session.  There  must  be  some  act  on  the  part  of  the  real  owner  whereby  the 
party  selling  is  clothed  with  the  apparent  ownership,  or  authority  to  sell, 
and  which  the  real  owner  will  not  be  heard  to  deny  or  question  to  the  preju- 
dice of  an  innocent  third  party  dealing  on  the  faith  of  such  appearances. 

/wa. 


270  BROWNINQ  vs.  MAGILL— 2  H.  &  J. 

€ulverw6ll  sold  the  horse  at  the  public  market  at  the  City  of  Balti- 
more, in  the  market-space  established  by  law,  to  Browning,  the 
defendant,  between  the  hours  of  ten  and  eleven  o'clock  of  the  fore- 
noon ;  Wednesday  being  the  public  market  day  of  the  said  market- 
space.  Browning  paid  Gulverwell  $28  for  the  horse,  fairly  and  bona 
fide,  and  without  any  knowledge  that  the  horse  belonged  to  any 
other  person  than  the  person  who  had  then  sold  him ;  and  the  regu- 
lar market  tolls,  and  other  duties  to  be  complied  with  agreeably  to 
the  regulations  of  the  market  in  said  sale,  were  discharged.  Yeniict 
for  the  plaintiff^  and  the  Court  gave  judgment  on  the  case  stated 
and  verdict,  for  the  plaintiff.  From  that  judgment  the  defendant 
appealed  to  this  Court. 

The  case  was  argued  before  TiLaHMAN,  Buchanan,  and  Gannt, 
JJ. 

Martin,  lor  the  appellant.  The  question  is  how  far  property  in  the 
hands  of  a  bona  fide  purchaser  shall  be  protected  ?  At  common  law 
it  is  clear,  that  a  purchaser  of  property  in  public  places,  market- 
overt,  is  protected.  By  the  custom  of  London  every  day  is  public 
•day  for  the  sale  of  goods,  &c.  and  the  purchaser  is  protected  in  his 
purchase.  Every  article  sold  diuing  the  hours  lor  selling  in  shops 
in  London,  is  legally  sold,  if  it  is  an  article  usually  sold  in  such  shop. 
Statute  21  Hen.  VIII.  c.  11;  Horwood  vs.  Smith,  T.  R.  750;  2  Blk. 
Com.  449;  2  P.  &.  M.  c.  7;  31  Eliz.  c.  12;  2  Woodeson  Lee.  412; 
Hardtv.  K.  B.  349;  2  Azunis  Maritime  Law,  366,  note.  It  is  neces- 
sary for  the  benefit  of  commerce  that  possession  of  personal  property 
should  be  prima  facie  evidence  of  right,  and  that  a  bona  fide  pur- 
"Chaser  should  be  protected  in  his  purchase. 

Key  and  T.  Buchanan,  for  the  appellee.  A  market-overt  must  be 
by  charter  or  prescription,  and  without  it  there  can  be  nothing  like 
a  market-overt.  There  can  be  none  in  Baltimore  for  the  sale  of  live 
stock,  horses,  &c.  Even  if  there  is,  it  has  never  been  considered  in 
this  State  that  a  sale  divested  the  property  out  of  the  true  owner, 
except  in  a  certain  way.  It  cannot  be  considered  that  a  newly 
created  market  is  to  be  considered  as  a  market-overt. 

It  may  be  conceded,  that  by  the  civil  law  the  holder  of  property 
mav  sell,  but  it  is  denied  that  this  is  the  law  either  in  Great  Britain 
or  in  this  State..  It  would  be  holding  out  inducements  to  persons  to 
steal  property,  and  carry  it  to  Baltimore  for  sale.  Our  laws  contain 
a  better  policy,  they  protect  the  citizens  against  rogues.  It  has 
been  decided  in  Wheelwright  vs.  Bepeyster,  1  Johns,  Rep.  471,  that  the 
English  law,  in  regard  to  sales  in  market-overt,  is  not  applicable  in 
the  State  of  New  York,  where  no  such  institution  exists.  Nor  is  it 
applicable  in  this  State ;  and  if  it  is,  the  sale  in  this  case  would  not 
be  legal.  Judgment  affirmed. 
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T.  T.  by  his  will  dated  in  1796,  devised  his  lands  to  be  equally  divided 
between  his  two  nephews,  W.  C.  and  W.  S.  to  them  and  their  heirs 
forever;  and  in  case  W.  C.  died  without  lawful  issue,  then  he  devised 
one-half  of  the  lands  to  his  nephew  Q.  S.  to  him  and  his  heirs  forever. 
Held^  as  to  a  moiety  of  the  lands  devised  to  W.  G.  that  on  his  death 
without  lawful  issue,  the  estate  tail  became  extinct — and  the  limitation 
over  to  O.  S.  took  effect,  and  one  moiety  of  the  lands  vested  in  him  in 
fee  simple. 

The  Act  of  1786,  ch.  45,  to  direct  descents,  as  to  estates  tail  general,  and  for 
transmitting  the  tenancy  in  tail  to  the  issue  of  the  tenant,  is  altered  or 
changed  only,  by  making  the  land  desoeudible  to  all  the  children  of  the 
tenant  in  tail  and  their  respective  issue  indefinitely,  (a) ' 

Appeal  Irom  the  Court  of  Chancery.  The  bill  filed  by  the  appel- 
lants stat^  that  William  Crandell,  being  seized  in  fee  of  a  tract  or 
tracts  of  land  situate  in  Anne  Arundel  County,  did,  by  his  will  dated 
in  1795,  devise  the  same  in  fee  tail  general  to  William  Crandell,  of 
Adam,  and  to  William  Smith  \  and  in  case  the  said  William  .Cran- 
dell should  die  withont  lawful  issue,  then  he  devised  one-half  of  the  \ 
land  to  his  nephew  Gilbert  Smith.  The  devise  is  as  follows :  '^  I  de- 
vise and  bequeath  unto  my  dear  wife  Amelia,  during  her  widow- 
hood,^all  my  tract  of  land  known  by  the  name  of  Orammer's  Parrot, 
and  at  the  day  of  her  death  or  marriage,  I  leave  the  above  men- 
tioned tract  of  land  to  be  equally  divided  between  my  two  nephews, 
William  Crandell,  son  of  Adam,  and  WiUiam  Smith,  to  them  and 
their  heirs  for  ever ;  and  in  case  the  above  named  William  Crandell 
dies  without  lawful  issue,  then  I  give  one-half  of  the  above  men- 
tioned tract  of  land  to  my  nephew  Gilbert  Smith,  to  him  and  his 
heirs  for  ever.''  The  testator  died  shortly  after  the  date  of  the  will, 
without  changing  or  revoking  it;  and  a  few  years  thereafter,  both 
the  devisees  died  minors,  and  without  issue.  The  testator  had  no 
issue,  but  had  one  brother  and  sister  of  the  whole  blood,  and  one 
brother  of  the  half-blood.  The  brother  of  the  whole  blood  was 
named  Adam  Crandell,  who  died  before  the  testator,  leaving  two 
children,  William,  the  devisee,  and  Sarah,  the  last  of  whom  died  a 
minor,  and  without  issue.  Sarah,  the  sister  of  the  testator  of  the 
whole  blood,  married  one  Nathan  Smith,  by  whom  she  had  five 
children,  viz.,  the  complainants,  Elizabeth  and  Sarah,  and  Gilbert 
Smith,  the  person  named  in  the  will,  and  Hannah  and  Sophia  Smith, 
(minors,)  the  defendants.  The  complainants  stated  in  their  bill, 
that  they  were  advised,  that  on  the  above  facts,  the  disix)sition  over 
to  Gilbert  Smith  was  void,  and  that  all  the  property  devised  to  the 
two  devisees,  had  descended  to  or  devolved  on  them  by  virtue  of  the 


(a)  Overruled  by  Newton  vs.  Orifflth^  1  H.  &  G.  128;  Poaey  vs.  Budd^  21 
Md.  486.    Of.  Alex.  Br.  Stat.  92. 
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Act  of  Descents ;  but  that  od  accoant  of  the  minority  of  two  of  the 
heirs,  a  sale  or  division  could  only  be  effected  in  this  Court.  They 
also  stated,  that  William  Grandell,  the  devisee,  was  seized  in  fee  of 
other  land,  which,  on  the  above  facts,  descended  as  above  stated ; 
and  that  the  land  could  only  be  sold  or  divided  by  thiH  (}oart. 
^^  Prayer  for  a  sale  of  the  lands,  or  *  a  partition  thereof,  as  on  a 
^'■^  consideration  of  all  circumstances  should  seem  most  advis- 
able, &c.  Upon  the  coming  in  of  the  answers  of  the  defendants, 
which  admitted  the  facts  as  to  the  descent,  the  defendant,  Gilbert, 
submitted  the  legal  construction  and  operation  of  the  will  to  the 
Chancellor,  and  he,  in  pursuance  of  the  Act  of  1806,  ch.  55,  requested 
the  opinion  of  the  honorable  Jebemiah  Townley  Chase,  Chief 
Judge  of  the  third  judicial  district,  on  the  question,  ^^  Whether  the  dis- 
position over  to  Gilbert  Smith  was  void,  so  as  to  leave  the  land  to 
descend  to  the  five  heirs  of  Sarah  Smith,  as  alleged  in  the  bill ;  or 
whether,  by  the  death  of  William  Crandell,  of  Adam,  without  lawful 
issue,  the  devise  of  half  the  land  to  Gilbert  Smith  was  effectual  to 
give  him  a  title  thereto,  or,  (according  to  the  question  raised  by  the 
counsel  for  the  complainants,)  whether  the  devise  took  effect  imme- 
diately on  the  death  of  William  Crandell,  or  whether  the  land  de- 
scended to  the  whole  of  the  heirs  of  William  Crandell  f  " 

Upon  this  submission  and  request,  the  question  was  argued  before 
Judge  Chase. 

Johnson^  (Attorney-General,)  for  the  complainants. 

Ridgely,  for  the  defendants. 

Chase,  Ch.  J.  certified  the  following  opinion  to  the  Chancellor: 
On  the  question  of  law,  submitted  to  my  decision  by  the  honorable 
the  Chancellor,  arising  in  this  case  under  the  will  of  William  Cran- 
dell, and  the  Act  to  direct  Descents,  (1786,  ch.  45,)  it  appears  to  me 
that  the  true  construction  of  that  Act,  as  to  estates  tail  general,  cre- 
ated and  acquired  after  the  commencement  of  it,  is,  that  the  course 
or  manner  of  transmitting  the  tenancy  in  tail  to  the  issue  of  the 
tenant,  is  altered  or  changed  only  by  making  the  land  descendible  to 
all  the  children  of  the  tenant  in  tail,  and  their  respective  issue,  in- 
definitely, and  not  the  eldest  son,  in  the  first  instance,  in  exclusion 
of  the  other  children.  It  could  not  be  the  intention  of  the  Legis- 
lature to  abolish  estates  tail  general,  or  remainders  limited  thereon, 
and  to  convert  them  into  fee  simple  estates  by  giving  them  the  same 
properties. 

The  words  of  the  Act  must  receive  such  an  exposition  as  they  are 
capable  of,  and  must  be  so  construed  as  to  carry  into  effect  the  en- 
dent  intention  of  the  Legislature.  That  part  of  the  Act  which 
relates  to  the  collateral  relations  of  the  intestate,  cannot  apply  to  a 
tenancy  in  tail,  because  such  estate  cannot  descend  to  collaterals. 
As  soon  as  the  •  tenant  in  tail  dies  without  issue,  his  estate 
•**"   and  interest  in  the  land  ceases,  and  in  the  same  instant  the 
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limitation  over,  on  the  extinction  of  the  estate  tail,  vests  in  the  re- 
mainder-man, and  no  estate  remains  in  the  tenant  in  tail,  which  is 
transmissible  to  his  collateral  relations. 

According  to  my  judgment,  it  was  not  in  the  contemplation  of  the 
General  Assembly  to  alter  or  change  the  nature  of  an  estate  tail  in 
any  other  respect  than  by  making  it  descendible  to  all  the  children^ 
and  this  is  plain  from  the  sixth  section  of  the  Act.  It  certainly 
could  not  be  contemplated  by  the  Legislature  to  give  the  estate  tail 
an  existence  after  the  failure  of  the  issue  of  the  tenant  in  tail,  con- 
trary to  the  nature  of  the  estate,  and  the  words  of  the  grant,  and  in 
violation  of  the  rights  of  the  remainder-man. 

The  words  of  the  law  must  be  expounded  according  to  the  subject- 
matter,  and  that  part  which  relates  to  collateral  relations  must  ex  ne- 
eemtate  reij  be  confined  to  estates  in  fee  simple,  and  cannot  compre- 
hend estates  which  have  no  existence  at  the  time  of  the  decease  of 
the  intestate. 

I  am  of  opinion,  in  this  case,  as  to  a  moiety  of  the  land  devised  by 
William  Grandell,  that  on  the  death  of  William  Crandell,  of  Adam, 
one  of  the  devisees,  without  lawful  issue,  the  estate  tail  became  ex- 
tinct, and  the  limitation  over  to  Gilbert  Smith  took  effect,  and  one 
moiety  of  the  land  vested  in  him  in  fee  simple. 

• 

Kilty,  C.  thereupon  passed  the  following  decree :  The  object  of 
the  bill  in  this  cause  is  to  obtain  a  decree  for  the  sale  or  partition  of 
certain  lands  therein  mentioned,  which  are  alleged  to  have  descended 
to  or  devolved  on,  the  complainants  and  defendants,  as  the  children 
of  Sarah  Smith,  who  was  the  surviving  sister  of  William  Crandell, 
bat  which  lands  could  not  be  sold  or  divided  on  account  of  the 
minority  of  two  of  the  said  heirs.  (The  Chancellor  here  stated  the 
facts  of  the  case  and  then  proceeded.) 

After  hearing  the  arguments  of  the  counsel  on  the  trial,  the  Chan- 
ceDor  considered  it  the  most  proper  course  to  request  the  opinion  of 
the  Chief  Judge  of  the  third  judicial  district,  as  he  is  empowered  by 
law  to  do.  And  on  this  request,  and  the  answer  thereto,  which  are 
among  the  proceedings,  the  opinion  of  the  Chief  Judge  was  declared 
as  follows :  "  As  to  a  moiety  of  the  land  devised  by  William  Cran- 
dell, •  that  on  the  death  of  William  Crandell,  sou  of  Adam,  ^^^ 
one  of  the  devisees,  without  lawful  issue,  the  estate  tail  be-  ^'^^ 
came  extinct,  and  the  limitation  over  to  Gilbert  Smith  took  effect, 
and  one  moiety  of  the  land  vested  in  him  in  fee  simple." 

In  conformity  to  the  opinion  thus  expressed — Decreed  by  the 
Chancellor,  that  the  complainants  are  not  entitled  to  a  sale  or  parti- 
tion of  that  part  of  the  land  of  William  Crandell  which  by  the  will 
was  devised  to  Gilbert  Smith,  in  case  William  Crandell  therein  men- 
tioned should  die  without  lawful  issue,  and  that  a  decree  for  such 
sale  or  partition  ought  not  to  be  made. 

The  decree  goes  on  to  direct  a  sale  of  the  other  land. 
18  2  11.  &  J. 
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The  complainants  appealed  to  this  Court.    Bat  the  case  having 
been  compromised,  it  was  at  the  present  term,  Dismissed. 


Amoss  vs.  Eobinson  et  al. 

A.  R.  being  indebted,  as  deputy  sheriff  and  deputy  collector,  to  R.  A.  suits 
were  brought  on  his  bonds  as  such,  and  judgments  obtained  thereon. 
A  few  days  before  the  judgments  were  obtained,  A.  R.  conveyed  the 
whole  of  his  real  and  personal  estate  to  A.  J.  and  R.  B.  who  were 
sureties  for  him  in  the  bonds  before  mentioned.  R.  A.  filed  a  bill 
against  A.  R.  A.  J.  and  R.  B.  charging  that  the  conveyance  was  fraudu- 
lently executed,  with  intent  to  deceive  and  injure  him.  and  though 
apparently  for  the  consideration  of  £200,  was  in  truth  executed  without 
consideration  of  money,  but  intended  to  guarantee  and  indemnify  A.  J. 
and  R.  B.  as  sureties  in  the  bond;  that  A.  R.  retains  possession  of  the 
prox>erty,  and  has  sold  a  part  thereof  for  his  own  benefit.  Prayer  for  a 
disclosure  of  the  trusts,  and  vacation  of  the  deed,  and  for  general  relief. 
A.  J.  in  his  answer,  stated  that  A.  R.  was  indebted  to  him  for  money 
paid  as  his  surety  to  other  persons,  and  also  indebted  to  him  on  open 
account,  and  for  money  lent.  Hdd  that  the  real  and  personal  property, 
and  increase,  if  any,  remaining  in  the  hands  of  A.  R.  A.  J.  and  R.  B. 
or  any  of  them,  be  sold  for  the  purpose  of  pajring,  in  the  first  place,  the 
sum  of  money  due  to  R.  A. 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  bill  in  this 
case  was  filed  by  the  present  appellant  against  Archibald  Bobinson, 
Abrahani  Jarrett,  and  the  administrators  of  Balph  Bond.  It  ntated 
that  the  complainant  had  been  sheriff  and  collector  of  Harford 
County,  and  that  he  appointed  Eobinson  one  of  his  deputies,  who 
gave  two  bonds,  one  as  deputy  sheriff  and  the  other  as  depoty  ccri- 
lector,  conditioned  for  the  faithful  performance  of  his  duties ;  that  in 
the  bond  as  deputy  sheriff,  Jarrett  was  his  surety,  and  in  that  as 
deputy  collector  Ealph  Bond  was  his  surety.  That  Bobinson  having 
greatly  defaulted  in  his  duty,  and  being  largely  in  arrear  to  the 
complainant,  suits  were  brought  on  both  the  bonds  and  judgments 
obtained  against  him  on  each  bond  at  March  Term,  1790,  for  a  large 
sum  of  money.  That  Bobinson,  being  seized  and  possessed  of  con- 
siderable real  and  personal  estate,  and  for  the  purpose  of  franda- 
leritly  deceiving  and  injuring  the  complainant,  a  few  days  before  the 
obtention  of  the  judgments  against  him,  conveyed  his  real  estate  to 
Jarrett  and  ♦  Bond,  in  fee  simple,  apparently  and  for  the  pre- 
•''*  *  tended  consideration  of  £200,  when  in  truth  the  conveyance 
was  executed  without  consideration  of  money,  and  intended  to  guar- 
antee and  indemnify  Jarrett  and  Bond  as  sureties  in  the  said  bonds, 
who  have  never  been  damnified,  or  paid  the  complainant  anything 
on  account  of  Bobinson,  but  hold  and  enjoy  the  real  estate,  and  also 
the  personal  property  of  Bobinson,  also  conveyed  to  them  since  the 
judgments,  as  a  further  indemnity.    That  they  have  permitted  Bob- 
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inson  to  sell  part  of  the  personal  estate  for  his  own  use  and  benefit, 
^."  Prayer  for  a  disclosure  of  the  trusts,  and  vacation  of  the  deeds, 
&C.  and  for  general  relief. 

The  answers  of  the  defendants  admit  that  the  deeds  were  executed 
for  the  purpose  of  indemnifying  and  securing;  Jarrett  and  Bond,  as 
securities  for  Bobinson.  That  Jarrett  had  become  Bobinson's  surety 
to  other  persons,  and  he  had  a  claim  against  him  also  on  an  open  ac- 
count, and  for  money  lent,  and  the  conveyances  were  not  only  to  se- 
cure him  as  surety  to  the  complainant,  but  also  to  secure  the  pay- 
ment of  the  money  due,  or  for  which  he  was  so  answerable,  to  other 
persons.  That  the  defendants  were  ready  and  willing  that  the 
property  should  be  sold,  and  the  proceeds  applied  to  the  discharge  of 
the  claims  due  Jarrett  and  Bond,  and  the  residue  to  discharge  Bob- 
inson's  debts.  The  answers  also  stated,  that  Bobinson  was  prevailed 
upon  to  confess  judgments  upon  the  terms  of  all  payments  and  dis- 
counts made  appear,  to  be  allowed,  and  which  the  complainant  now 
refused  to  allow,  and  that  they  can  prove,  that  but  a  small  sum  of 
money,  if  any,  is  due  on  the  judgments,  upon  a  fair  and  just  settle- 
ment. 

Testimony  was  taken  under  a  commission  as  to  the  amount  due 
to  the  complainant,  and  the  account  was  audited  by  the  auditor, 
stating  the  sum  of  £295  6  8,  current  money,  exclusive  of  interest,  to 
be  due  to  the  complainant,  and  £148  18  10,  current  money,  exclu- 
sive of  interest,  due  to  Jarrett  from  Bobinson. 

Hanson,  0.  (December  Term,  1804.)  When  a  mtm  becomes  se- 
curity for  another,  and  is  answerable  for  his  debt,  the  Chancellor 
cannot  conceive  there  is  ^ny  fraud  in  the  principal's  conveying 
property  to  secure  him,  and  likewise  to  secure  the  payment  of  any 
advances  that  may  be  afterwards  made  by  the  security.  In  short, 
the  Chancellor  •  does  not  perceive  that  the  creditor,  having  ^^^ 
i;aken  a  surety  for  his  debt,  has  a  right  to  vacate  any  convey-  «'** 
ance  made  to  the  surety  by  the  principal  for  the  purpose  of  counter- 
security.  The  situation  of  the  surety  would  be  hard  if  the  rule  were 
otherwise.  The  circumstance  of  the  sureties  afterwards  becoming 
insolvent,  supposing  that  to  be  fairly  a  part  of  the  case,  which  it  is 
not,  the  Chancellor  conceives  has  no  effect  on  the  case.  But  inas- 
much as  the  surety,  to  whom  the  conveyance  is  made,  is  answerable 
to  the  principal,  and  is  to  be  considered  as  trustee  to  the  principal 
for  any  surplus  remaining  after  the  surety  is  secured,  and  the  law 
gives  a  recourse  to  the  equitable  interest  of  a  man  against  whom  a 
judgment  has  been  obtained,  the  Chancellor  is  of  opinion,  and  it  is 
adjudged,  ordered  and  decreed,  that  the  land  conveyed  to  the  de- 
fendant, Abraham  Jarrett,  as  stated  in  the  bill,  be  sold  for  the  pur- 
pose of  paying,  in  the  first  place,  the  debt  due  from  Bobinson  to  Jar- 
rett, and  then  to  discharge  the  debt  due  to  the  complainant;^ the 
said  debts  being  established,  or  to  be  established,  by  this  Court. 


b 
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That  John  Moores,  Esquire,  be  and  he  is  hereby,  apx>ointed  trostee 
for  making  sale,  &c.  From  this  decree  the  complainant  appealed  to 
this  Court. 

The  cause  was  argued  before  Polk,  Buchanan,  and  Nicholson, 

JJ.,  by 
Ridgelify  Key^  and  T.  Buchanan^  for  the  appellant )  and  by 
Johnson^  (Attorney-Greneral)  for  the  appellees. 

The  Court  reversed  the  decree  of  the  Court  of  Chancery,  with 
costs;  and  decreed  that  the  land  and  personal  property  conveyed  to 
Jarrett  and  Bond,  by  Bobinson,  in  the  bill  of  complaint,  together 
with  the  increase,  if  any,  of  the  personal  property  which  remd.ined 
in  the  hands  of  the  appellees,  or  any  of  them,  be  sold  under  the 
direction  of  the  Court  of  Chancery,  for  the  purpose  of  paying,  in  the 
first  place,  the  debt  due  from  Bobinson  to  the  appellant,  amountmg 
to  the  sum  of  £512  12  11,  current  money,  adjudged  and  decreed  by 
this  Court  to  be  due  to  the  appellant,  with  interest  from  the  7th  of 
July,  1808,  until  paid,  and  also  the  complainant's  costs  in  the  Court 
of  Chancery.  Also  decreed,  that  the  Chancellor  appoint  a  trustee 
for  the  purpose  of  making  sale  of  the  said  real  and  personal  property, 
and  that  the  course  and  manner  of  *  his  proceedings  shall  be 
•''*•'  pursuant  to  the  directions  of  the  Chancellor  in  that  respect;' 
and  also  that  the  Chancellor  pass  such  order  and  decree  in  the  prem- 
ises as  may  be  necessary  for  carrying  this  decree  into  full  effect. 

Decree  reversed. 


Nkgbo  Cato  vs.  Howabd. 

A  slaTe  sold  by  parol  for  a  term  of  seven  years  with  an  agreement  between 
the  vendor  and  vendee  that  at  the  end  of  the  seven  years  he  was  to  be 
manumitted,  by  the  vendee.  At  the  end  of  that  time  the  vendee  exe- 
cuted a  deed  of  manumission.    Hdd^  that  the  slave  was  free. 

Appeal  from  Montgomery  County  Court.  This  was  a  petition 
for  freedom,  preferred  by  the  appellant.  At  the  trial  he  offered  .evi- 
dence to  the  jury  to  prove,  that  in  January,  1793,  Nathan  Harris 
was  the  owner  of  the  petitioner;  that  by  parol  he  sold  him  to  Je^sse 
Harris  in  that  year,  for  seven  years,  for  £65,  and  at  the  end  of  that 
time  the  petitioner  was  to  be  free.  Jesse  and  Xathau  Harris,  at  the 
time  of  the  sale  of  the  petitioner,  did  agree  by  parol,  and  it  was  part 
of  the  bargain,  that  Jesse  should  at  the  end  of  seven  years,  from 
the  time  of  the  sale,  or  sooner  if  he  pleased  to  do  so,  manumit  and 
set  the  petitioner  free.  The  petitioner  was  delivered  by  Nathan  to 
Jesse,  and  served  Jesse  until  about  the  month  of  January,  1799.  In 
Februarj',  1799,  Nathan,  without  the  consent  of  Jesse,  sold  the  peti- 
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tioner  as  a  slave  to  Howard,  who  soon  after  took  the  petitioner  into 
his  custody  as  a  slave,  and  still  holds  him  as  .sach.  On  the  2d  of 
March,  1799,  Jesse  executed  a  deed  of  manumission  of  the  petitioner, 
which  was  duly  acknowledged  and  recorded.  Nathan,  after  his  sale 
to  Jesse,  several  times  declared  that  he  had  no  right  to  the  peti- 
tioner, and  that  Jesse  was  the  person  who  was  to  set  him  free.  On 
these  facts  the  i)etitioner  prayed  the  opinion  of  the  Court,  and  their 
instraction  to  the  jury,  that  if  they  were  of  opinion  from  the  evi- 
dence, that  Jesse  Harris  purchased  the  petitioner  from  Kathan 
Harris  in  the  year  1793,  ibr  seven  years,  and  that  it  was  part  of  the 
terms  of  sale  and  purchase,  that  Jesse  shotdd,  at  the  end  of  seven 
years  or  sooner,  if  he  chose  to  do  so,  set  free  and  manumit  the 
petitioner,  that  the  petitioner  was  entitled  to  his  freedom  for  life  by 
the  aforesaid  deed  of  manumission,  if  the  petitioner  was,  at  the  time 
of  the  execution  of  that  deed,  of  healthy  constitution  and  sound  in 
mind  and  body,  and  capable  by  labor  to  procure  sufficient  food  and 
raiment,  with  other  requisite  necessaries  of  life,  and  was  not  more 
•  than  forty-five  years  of  age.  But  the  Court,  (Clagett,  Oh.  ^  - 
J.)  was  of  opinion,  and  so  instructed  the  jury,  that  if  they  •'r'* 
should  find  that  the  sale  and  purchase  between  Nathan  and  Jesse 
Harris,  was  as  above  stated,  that  the  petitioner  is  not  entitled  to 
freedom  under  the  deed  of  manumission.  The  petitioner  excepted; 
and  the  verdict  and  judgment  being  against  him,  he  appealed  to  this 
Court. 

The  cause  was  argued  before  Tilghman,  Polk,  and  Buchanan, 
JJ.  by 
MartiUn  for  appellant,  and  Masonj  for  appellee. 

Judgment  reversed^  and  'procedendo  awarded. 


Hughes  vs.  O'Donnell. 

Where  the  attorney  of  the  plaintiff  had  given  the  defendant  a  receipt  for  a 
sum  of  money,  stated  to  be  in  full  of  the  judgment,  but  which  was  for 
a  leas  sum  than  the  amount  due — Hdd^  that  the  receipt  was  not  con- 
clusive evidence  that  the  judgment  was  satisfied  so  far  as  to  prevent  the 
plaintiff  from  taking  out  execution  on  the  judgment  for  any  balance 
which  might  be  actually  due  thereon,  (a) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  on  the 
case,  for  maliciously  causing  the  plaintiff,  (now  appellee,)  to  be 
taken  in  execution,  and  falsely  imprisoned,  on  a  judgment  which 
had  been  satisfied,  &c.    The  general  issue  was  pleaded. 

1.  The  plaintiff',  at  the  trial,  offered  in  evidence  a  record  of  a  judg- 
ment, and  proceedings  thereon,  in  a  suit  wherein  the  defendant  (now 

(a)  See  O^Neale  vs.  Lodge,  8  H.  &  McH.  250,  note. 
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appellant,)  was  plaintiff,  and  the  plaintiff,  (the  appellee,)  was  defend- 
ant, setting  forth,  that  at  May  Term,  1800,  a  judgment  was  recovered 
in  the  General  Court,  by  the  then  plaintiff,  for  £110  4  0  carrent 
money  damages,  and  $61  50  and  1,363  lbs.  of  tobacco,  costs.  That  on 
the  3d  of  February,  1801,  a  ca.  sa,  issued  on  the  judgment,  and  was 
served  on  the  then  defendant.  The  plaintiff  also  offered  in  evidence 
the  following  receipt  of  Zebulon  Hollingsworth,  Esquire,  attorney  for 
the  plaintiff  in  the  judgment,  to  prove  its  payment  and  satisfaction : 
"4th  August,  1800.  I  have  this  day  received  of  John  O'Donnell^ 
Esquire,  the  sum  of  one  hundred  and  forty  pounds  one  shilling  and 
ten  pence,  in  full  of  the  within  judgment. 

Z.  HoLLiNaswoBTH,  Att'y  for  C.  Hughes." 

The  defendant  then  offered  to  show,  that  the  above  receipt  wa» 
given  by  mistake  for  a  less  sum  of  money  than  was  due  on  the  jadg- 
^  -  ment.  But  the  Court  were  of  opinion,  *  that  the  receipt  was- 
^'^^  conclusive  evidence  that  the  judgment  was  satisfied,  so  far  a& 
to  prevent  the  plaintiff  therein  from  issuing  any  execution  for  any 
balance  that  might  in  fact  be  due.    The  defendant  excepted. 

2.  The  plaintiff  further  offered  in  evidence,  that  the  defendant  in 
this  cause,  notwithstanding  the  receipt,  and  the  notice  thereof, 
ordered  an  execution  to  issue  for  the  whole  amount  of  the  judgment, 
without  endorsing  thereon  the  sum  of  money  so  received  on  account 
thereof,  and  directed  the  whole  amount  to  be  executed  for.  The 
defendant  then  moved  the  Court  to  direct  the  jury,  that  notwith- 
standing the  receipt,  if  there  was  any  balance  due  on  the  judgment, 
that  the  plaintiff  in  the  judgment  might  take  out  an  execution  for 
the  same.  But  the  Court  was  of  opinion  that  the  receipt,  purporting 
to  be  in  full  of  the  judgment,  Hughes  was  so  far  bound  thereby  that 
he  could  not  take  out  execution  for  any  balance  which  might  be 
aetually  due.  The  defendant  excepted.  The  verdict  and  judgment 
being  for  the  plaintiff,  this  appeal  was  brought  by  the  defendant. 

The  case  was  argued  before  Tilghman,  Buchanan,  and  Gantt, 
J  J.  by 

Harper,  for  the  appellant.  The  receipt  in  this  case,  though 
expressed  to  be  in  full  of  the  judgment,  was  not  so,  and  not  being 
so,  was  not  conclusive  satisfaction  of  the  judgment,  and  an  execution 
might  issue  for  the  balance,  and  the  plaintiff  in  the  judgment  was 
not  bound  to  endorse  the  sum  of  money  which  had  been  paid.  The 
authority  of  an  attorney  at  law  ceases  after  the  judgment  is  entered,, 
and  he  has  no  right  to  enter  the  judgment  satisfied,  when  in  fact  it 
is  not  so.  He  may  perhaps  receive  payment,  and  give  a  receipt 
therefor;  but  he  has  no  right  to  enter  the  judgment  satisfied.  He 
may  say  what  he  has  received,  and  as  far  as  that  payment  goes,  it 
probably  is  a  discharge.   Hoicard  vs.  The  Levy  Court,  1  H.  d-.  J.  566. 
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Furvianee  and  8.  Chase^  Jr.  for  the  appellee.  The  authority  and 
extent  of  the  powers  of  an  attorney  are  fully  laid  down  and  recog* 
nized  in  the  following  authorities :  Latuch  vs.  Pasherante^  1  SaJk.  86 ; 
LanA  vs.  WiUiams^  Ibid^  89;  PaweUvB.  LitOe^  1  W.  BJk.  8;  Welch 
vs.  Hole^  1  Ikmg.  238 ;  1  RoU.  Ah.  291,  pi.  17,  21 ;  1  Bae.  Ah.  188 ;  1 
Gim.  Dig.  40 ;  B,ead  vs.  DuppeVj  6  T.  R.  361 ;  Randle  vs.  Fuller ^  Ihidy 
456;  Ormerod  vs.  Tate,  1  East,  464. 

•  The  Cotjbt  dissented  firom  the  opinions  expressed  by  Q^,y 
the  Court  below,  in  both  of  the  bills  of  exceptions.  o» 7 

Judgment  reversed,  and  procedendo  awarded. 


EATBIE  V8.  Sandebs. 

• 

Where  the  defendant  was  in  possession  of,  and  holding  a  slave,  for  the 
space  of  three  years  antecedent  to  the  Institution  of  an  action  of  reple- 
vin against  him  for  the  slave — Held^  that  the  Statute  of  Limitations  was 
a  bar  to  the  plaintiff's  recovery,  notwithstanding  the  property  in  the 
slave  had  been  in  the  plaintiff,  and  the  slave  was  by  him  loaned  for  an 
indefinite  time  to  J.  S.  who  during  that  loan  sold  the  slave  to  the  defen- 
dant; and  although  the  suit  was  brought  within  three  years  from  the 
time  the  plrintiff  knew  of  such  sale. 

• 

Appeal  from  Montgomery  County  Court.  The  appellant  brought 
an  action  of  replevin  against  the  appellee,  for  a  negro  slave  called 
Jane,  to  which  nan  cepit  infra  tres  annoa,  and  a<!tio  nan  a^ccrevit  infra 
tres  annosj  and  property  in  the  defendant,  were  pleaded.  The  de- 
fendant, at  the  trial,  prayed  the  Court  to  direct  the  jury,  that  if  they 
were  of  opinion  from  the  evidence,  that  the  defendant  had  been  in 
the  possession  of  Jane  for  the  space  of  three  years  prior  to  the  insti- 
tution of  this  suit,  holding  her  as  his  own  property,  that  then  the 
Act  of  Limitations  was  a  bar  to  the  plaintiff''s  action.  But  the 
Court,  (Clagett,  Ch.  J.)  refused  to  give  the  direction  j  but  did 
direct  the  jury,  that  if  they  were  satisfied  that  the  property  in  said 
slave  was  in  the  plaintiff*,  and  that  he  lent  her  for  an  indefinite  time 
to  Joseph  Sanders,  and  during  that  loan  Joseph  Sanders  sold  her  to 
the  defendant,  that  by  the  sale  the  defendant  stood  in  the  same 
situation  that  Joseph  Sanders  had  stood  in,  and  that  the  Act  of 
Limitations  did  not  begin  to  run  against  the  plaintiff  until  qoq 
•  he  knew  of  the  sale  by  Joseph  Sanders  to  the  defendant.  •''^^ 
The  defendant  excepted;  and  the  verdict  and  judgment  being 
against  him,  he  brought  the  present  appeal. 

The  case  was  argued  before  Tilghman,  Polk,  and  Buchanan,  JJ. 
Key,  for  the  appellant,  referred  to  the  Act  of  1715,  ch.  23,  s.  2. 
Mason,  for  the  appellee. 

Judgment  reversed^  and  procedendo  awarded. 
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Gbat  and  Biddle  vs.  Wood  et  ux. 

An  action  on  a  promissory  note,  endorsed  in  blank,  by  the  payee,  may  be 
maintained  in  his  name  for  the  use  of  the  holder,  although  the  holder 
paid  a  valuable  consideration  to  the  payee  at  the  time  of  the  endorse- 
ment, (a) 

A  promissory  note  is  not  invalidated  by  being  antedated. 

Appeal  from  Cecil  County  Court.  An  action  of  assumpsit  was 
brought  in  the  names  of  the  appellees,  for  the  use  of  Benjamin 
Sluyter,  upon  a  promissory  note  dated  the  1st  of  January,  1801, 
executed  by  the  appellants,  and  payable  on  demand  to  Elizabeth, 
(the  female  appellee,)  whilst  she  was  soU^  by  the  name  of  Elizabeth 
Hugg,  or  order.    The  general  issue  was  pleaded. 

1.  At  the  trial,  the  original  note  was  produced  by  the  plaintijSs  in 
support  of  their  action,  and  there  appearing  a  blank  endorsement  in 
the  name  of  the  payee,  Elizabeth  Hugg,  which  the  defendants 
proved  to  be  her  hand-writing,  the  defendants  insisted  that  the  note 
was  transferred  by  the  endorsement  to  Benjamin  Sluyter,  of  which 
the  institution  of  the  suit  for  his  use  was  an  evidence.  The  defend- 
ants also  offered  t<estimony  to  show,  that  at  the  time  this  endorse- 
ment was  made,  Sluyter  paid  a  valuable  consideration  for  the  not-e 
to  Elizabeth  Hugg,  with  a  view  to  contend  t)iat  the  whole  interest 
of  the  payee,  in  the  note  passed  to  Sluyter,  and  that  the  action  ought 
to  have  been  in  his  name  as  endorsee.  But  the  Court,  (TiLaHMAir, 
Ch.  J.  and  Pubnell,  A.  J.)  refused  to  let  the  testimony  go  to  the 
jury,  and  were  of  opinion  that  the  same  was  inadmissible.  The 
defendant  excepted. 

2.  The  plaintiffs  then  called  the  subscribing  witness  to  the  note, 
to  prove  the  execution  of  it,  who  proved  that  the  note  was  executed 
by  the  defendants,  and  attested  by  him  the  witness,  but  not  on  the 
1st  of  January,  1801  ]  that  tlie  note  was  antedated,  and  he  did  not 
know  on  what  day  it  was  executed.  The  defendants  then  prayed 
^  the  Court  to  •  direct  the  jury,  that  this  was  not  sufficient  and 
^^^  proper  evidence  to  go  to  the  jury,  to  support  the  issue  joined 
on  the  part  of  the  plaintiffs.  But  the  Court  were  of  opinion,  that 
the  evidence  was  competent  and  proper,  and  permitted  it  to  be 
given.    The  defendants  excepted ;  and  the  verdict  and  judgment 


(a)  Aiilrmed  in  WiUiamson  vs.  AUen,  2  Q.&J,  355.  It  was  held  in  Rmg- 
gold  vs.  Tyacm^  3  H.  &  J.  172,  that  the  holder  of  a  promissory  note  endorsed 
in  blank  cannot  recover  in  his  own  name.  But  by  Code,  Art.  14,  sec.  8, 
judgments  on  negotiable  instruments  shall  not  be  reversed  because  endorsed 
in  blank.  The  effect  of  this  provision  is  to  give  to  a  plaintiff  all  the  advan- 
tage from  a  blank  endorsement  that  he  could  derive  from  an  endorsement 
in  full,  and  a  holder  may  fill  up  endorsements  in  blank  at  any  time.  White- 
ford  vs.  Burckniyer,  1  Gill,  127;  DunJiam  vs.  Clogg,  30  Md.  284;  Elliott  vs. 
Che»nnt^  Ibid.  5fV2. 
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beiDg  for  the  plaintiffs,  this  appeal  was  prosecuted  by  the  de- 
fendants. 

The  cause  was  argued  in  this  Court  before  Buchanan,  Nicholson, 
and  Gantt,  JJ.  by 
GasdeUj  for  the  appellants ;  and  by 
Earkj  Barroll  and  Carmichael^  for  the  appellees. 

The  Coubt  concurred  with  the  County  Court  in  the  opinions 
expressed  in  both  of  the  bills  of  exceptions.       Judgment  affiryned. 


.Davis  et  ux.  vs.  Walsh. 

W.  D.  becoming  an  insolvent  debtor,  his  real  estate  was  sold  by  his  trustee, 
and  purchased  by  C.  D.  to  whom  a  deed  was  executed.  C.  D.  in  making 
the  purchase,  acted  professedly  as  a  friend  to  W.  D.  so  far  that  if  he 
could  procure  the  purchase  money  within  a  certain  times  he*  was  to 
have  the  benefit  of  the  purchase;  but  as  he  could  not  raise  the  purchase 
money,  it  became  necessary  to  sell  a  part  of  the  estate  to  reimburse  C. 
D.  which  part  W.  D.  and  M.  his  wife,  was  desirous  to  preserve  to  them- 
selves,  and  were  anxious  to  procure  a  friend  to  become  the  purchaser 
for  and  on  behalf  of  M.  the  wife,  and  as  a  trustee  for  her;  which  inten- 
tion, previous  to  the  sale,  was  made  known  to  B.  W.  who  approved  6f 
it,  and  it  was  agreed  that  J.  S.  should  be  the  nominal  purchaser,  and 
B.  W.  was  to  be  his  surety  for  the  purchase  money.  J.  S.  became  the 
purchaser,  and  it  was  known  and  understood,  at  the  time,  that  he  pur- 
chased for  M.  the  wife  of  W.  D.  B.  W.  became  surety  for  J.  S.  and  W. 
D.  has  always  been  in  possession  of  the  premises.  W.  D.  having  part 
of  the  purchase  money  applied  to  B.  W.  to  obtain  a  bond  of  conveyance 
from  C.  D.  to  M.  the  wife  of  W.  D.  for  the  property,  when  he  was 
informed  by  B.  W.  that  he  had  got  a  bond  to  himself,  as  J.  S.  had  given 
it  all  up  to  him,  and  that  W.  D.  had  nothing  to  do  with  it.  J.  S.  had 
been  induced,  in  order  to  secure  B.  W.  to  direct  C.  D.  to  give  a  bond  of 
conveyance  to  B.  W.  who  assured  J.  S.  that  no  advantage  should  be 
taken  of  W.  D.  and  that  when  he  paid  the  purchase  money,  a  deed 
should  be  executed  to  his  wife  M.  The  premises  were  conveyed  by  C. 
D.  to  B.  W.  who  brought  an  action  of  ejectment  against  W.  D.  The 
amount  of  principal  and  interest,  of  the  purchase  money,  was  tendered 
by  W.  D.  to  B.  W.  and  a  deed  demanded,  which  he  refused  to  execute. 
W.  D.  and  M.  his  wife,  filed  their  bill  against  B.  W.  to  be  quieted 
in  their  possession  of  the  premises,  and  to  compel  a  conveyance  from  i 

him  to  M.  the  wife — Decreed^  that  B.  W.  convey  the  land  in  question  to  \ 

W.  D.  and  M.  his  wife,  in  fee  simple,  and  that  an  account  be  stated,  &c.  ! 

and  the  balance  due  be  paid  at  the  time  B.  W.  shall  convey  the  land,  (a) 

Appeal  from  a  decree  of  the  Court  of  Chancery,  dismissing  the 
bill  of  complaint.  The  bill  stated,  that  Davis  being  seized  of  a  valu- 
able real  property,  and  also  possessed  of  a  considerable  personal 


(a)  See  as  to  charging  a  party  with  interest  on  rents  and  profits,  Cfiase'^s 
Case,  1  Bl.  232;  Winder  vs.  Diffenderffer,  2  Bl.  204;  S.  0.  8  G.  &  J.  329. 
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estate,  consisting,  among  other  things,  of  certain  chattels  real,  and 
being  also  indebted  to  divers  citizens  of  this  and  of  the  United 
States,  beyond  what  he  was  able  to  pay  without  a  greater  indolgence 
than  his  creditors  were  disposed  to  grant  him,  was  compelled,  some- 
time in  the  summer  of  the  year  1787,  to  apply  to  the  Chancellor  for 
the  benefit  of  the  Act  of  Assembly  respecting  insolvent  debtors ; 
^^  that  in  consequence  ♦  thereof  Stephen  Wilson  and  Robert 
•'•'^  Lemmon  were  appointed  trustees  on  behalf  of  the  creditors 
of  Davis,  and  that  he  executed  to  them,  on  the  10th  of  October, 
1788,  a  deed  of  all  his  real  and  personal  property.  That  the  trus- 
tees proceeded  to  sell,  and  did  sell  a  part  of  the  property  to  Cumber- 
land Dugan,  for  the  sum  of  £1,310  current  money,  and  on  the  6th  of 
November,  1792,  the  trustees  executed  to  Dugan  a  deed  for  the 
property  so  to  him  sold.  That  Dugan,  in  making  the  purchase, 
acted  professedly  as  the  friend  of  Davis,  so  far,  that  if  he  Davia 
could  procure  the  purchase  money  within  a  certain  time,  he  was  to 
have  the  benefit  of  the  purchase ;  but  as  he  was  not  able  so  to  do, 
it  became  necessary  to  sell  the  property,  or  a  part  thereof,  to  raise 
the  purchase  money,  and  to  indemnify  Dugan;  and  that  Dugan 
being  about  to  sell  the  property,  and  among  the  rest  the  foUowing^ 
five  lots,  distinguished  on  a  plot  of  Baltimore  Town  by  the  numbers 
950,  951,  962,  953  and  954,  which  lay  connected  and  adjoining  each 
other,  on  which  Davis  had  a  house,  in  which  he  resided  with  his 
family,  and  also  a  garden  adjoining  the  house,  which  Davis  and  his 
wife  were  particularly  desirous  to  preserve  for  themselves,  but  think- 
ing themselves  not  able  to  purchase  the  whole  of  the  lots,  they  were 
anxious  that  the  lots  should  not  be  sold  together,  but  subdivided  into 
three  or  more  subdivisions,  each  to  be  sold  separately,  and  one  of 
the  subdivisions  to  include  the  house  and  garden ;  and  in  that  case 
it  was  agreed  that  a  Mend  should  become  the  purchaser  of  the  sub- 
division including  the  house  and  garden,  for  and  on  behalf  of  Majy, 
the  wife  of  Davis,  and  as  a  trustee  for  her,  and  that  upon  the  pur- 
chase money  being  paid,  the  subdivision,  so  to  be  purchased,  should 
be  conveyed  to  her;  and  the  better  to  effect  this  design,  Davis  and 
wife  conversed  with  Walsh,  the  defendant,  who  professed  himself  a 
very  warm  friend  to  Davis  and  wife,  and  requested  him  to  endeavor 
to  prevail  on  Dugan  to  sell  the  lots  in  subdivisions,  to  enable  Mary, 
the  wife  of  Davis,  by  the  intervention  of  a  friend,  to  become  the  pur- 
chaser, fully  disclosing  to  Walsh  the  intention  of  Davis  and  wife,  that 
the  wife  should  thus  become  the  purchaser  of  that  subdivision  which 
should  include  the  house  and  garden.  Walsh  perfectly  approved 
Davis  and  wife's  design,  and  promised  to  give  his  assistance  for  its  com- 
pletion, but  declared,  that  in  preference  to  applying  to  Dugan  himself^ 
*  ^®  would  apply  to  Major  Thomas  Yates,  the  auctioneer, 
•'•'*  and  solicit  him  to  procure  Dugan  thus  to  subdivide  the  prop- 
erty, and  as  an  encouragement  for  Dugan  so  to  do,  he  would  let 
Tates  know  that  in  such  case  he,  Walsh,  would  purchase  one  of  the 
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sabdivisions,  consisting  of  meadows.     That  Walsh  accordingly  ap- 
plied to  Yates  to  procnre  a  subdivision  of  the  lots,  informing  Yates 
that  it  was  intended  the^subdivision,  in  which  the  house  and  garden 
were  included,  should  be  bought  in,  in  trust  for  the  wife  of  Davis; 
and  Yates,  in  consequence,  prevailed  on  Dugan  to  subdivide  the 
lots  into  three  subdivisions,  in  such  manner  that  one  of  them,  con- 
taining nearly  one  acre  of  ground,  should  include  the  house  and 
garden.    That  Davis  and  wife  agreed  with  Joseph  Stockton,  who 
married  the  sister  of  the  wife  of  Davis,  to  be  the  nominal  purchaser 
of  the  house  and  garden  for  the  wife  of  Davis,  and  to  attend  the 
sale  and  bid  off  the  said  subdivision  for  her,  with  which  Walsh  was 
fully  acquainted.    That  Davis,  the  morning  before  the  sale,  applied 
to  Walsh  to  be  the  security  of  Stockton  for  complying  with  the 
terms  of  paylnent,  provided  Stockton  purchased  the  house  and 
garden  on  behalf  of  the  wife  of  Davis,  which  Walsh  agreed  to  do. 
That  both  Davis  and  wife,  as  well  as  Walsh  and  Stockton,  attended 
the  sale;  that  Stockton  bid  for  the  subdivision,  including  the  house 
and  garden,  and  it  was  struck  off  to  him  for  the  sum  of  £135,  that 
being  the  highest  bid  for  the  same :  and  that  WaJsh  became  the 
purchaser  of  the  other  two  subdivisions,  giving  for  the  one  £90,  and 
for  the  other  £83.    That  Walsh,  Dugan,  and  others,  well  knew  that 
Stockton  bid  for  the  wife  of  Davis;  that  this  was  repeatedly  men- 
tioned, and  that  publicly,  during  the  auction,  and  while  he  was  bid- 
ding for  the  property.    That  by  the  terms  of  the  sale,  one-third  of 
the  purchase  money  was  to  be  paid  in  three  months  from  the  day  of 
sale,  one-third  in  six  months,  and  the  other  third  in  nine  months, 
and  that  the  sale  was  made  on  the  15th  of  June,  1792,  before  which 
time  Wilson  and  Lemmon  had  made  their  sale  to  Dugan,  although 
they  did  not  execute  the  deed  to  Dugan  until  some  months  after* 
That  Stockton  executed  and  delivei*ed  to  Dugan  a  bond,  with  Walsh 
his  surety,  for  payment  of  the  purchase  money  for  the  subdivision 
purchased  by  Stockton  for  the  wife  of  Davis ;  the  money  to  pay  for 
which  was  to  be  furnished  and  provided  by  Davis;  and  that  Walsh 
executed  and  delivered  to  Dugan  a  ♦  bond,  with  Stockton  his   qqo 
surety,  for  the  purchase  money  of  the  other  two  subdivisions.   •'•''^ 
That  Davis  and  wife  have  had  the  constant  actual  possession  of  the 
subdivision  so  bid  off  by  Stockton,  ever  since  the  said  purchase. 
That  the  day  of  the  sale,  Davis  was  at  the  house  of  Stockton,  when 
Dugan  was  there  with  bonds  to  be  executed  for  the  purchase  money, 
and  Davis  observed  that  they  ought  to  state  the  money  was  for  the 
house  and  garden,  but  Dugan  replied,  it  was  immaterial,  for  that  he 
would  at  any  time  give  a  bond  for  the  conveyance  thereof.    That 
sometime  after  the  sale,  Davis  called  on  Walsh,  and  told  him  he 
thought  it  time  for  Dugan  to  give  his  bond  to  convey  the  house  and 
garden ;  for  that  he,  Davis,  had  procured  a  great  part  of  the  sum 
first  to  be  paid,  and  that  he,  DaWs,  wished  to  have  a  bond  for  the 
conveyance  before  he  made  the  payment ;  whereupon,  after  a  short 
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estate,  consisting,  among  other  things,  of  certain  chattels  real,  and 
being  also  indebted  to  divers  citizens  of  this  and  of  the  United 
States,  beyond  what  he  was  able  to  pay  without  a  greater  indolgence 
than  his  creditors  were  disposed  to  grant  him,  was  compelled,  some- 
time in  the  summer  of  the  year  1787,  to  apply  to  the  Chancellor  for 
the  benefit  of  the  Act  of  Assembly  respecting  insolvent  debtors ; 
^^  that  in  consequence  ♦  thereof  Stephen  Wilson  and  Bobert 
•'•'^  Lemmon  were  appointed  trustees  on  behalf  of  the  creditors 
of  Davis,  and  that  he  executed  to  them,  on  the  10th  of  October, 
1788,  a  deed  of  all  his  real  and  personal  property.  That  the  trus- 
tees proceeded  to  sell,  and  did  sell  a  part  of  the  property  to  Cumber- 
land Dugan,  ibr  the  sum  of  £1,310  current  money,  and  on  the  6th  of 
November,  1792,  the  trustees  executed  to  Dugan  a  deed  for  the 
property  so  to  him  sold.  That  Dugan,  in  making  the  purchase, 
acted  professedly  as  the  friend  of  Davis,  so  far,  that  if  he  Davis 
could  procure  the  purchase  money  within  a  certain  time,  he  was  to 
have  the  benefit  of  the  purchase ;  but  as  he  was  not  able  so  to  do, 
it  became  necessary  to  sell  the  property,  or  a  part  thereof,  to  raise 
the  purchase  money,  and  to  indemnify  Dugan;  and  that  Dagan 
being  about  to  sell  the  property,  and  among  the  rest  the  following^ 
five  lots,  distinguished  on  a  plot  of  Baltimore  Town  by  the  numbers 
950,  951,  962,  953  and  954,  which  lay  connected  and  adjoining  each 
other,  on  which  Davis  had  a  house,  in  which  he  resided  with  hi& 
family,  and  also  a  garden  adjoining  the  house,  which  Davis  and  his 
wife  were  particularly  desirous  to  preserve  for  themselves,  but  think- 
ing themselves  not  able  to  purchase  the  whole  of  the  lots,  they  were 
anxious  that  the  lots  should  not  be  sold  together,  but  subdivided  into 
three  or  more  subdivisions,  each  to  be  sold  separately,  and  one  of 
the  subdivisions  to  include  the  house  and  garden ;  and  in  that  case 
it  was  agreed  that  a  friend  should  become  the  purchaser  of  the  sab- 
division  including  the  house  and  garden,  for  and  on  behalf  of  Mary, 
the  wife  of  Davis,  and  as  a  trustee  for  her,  and  that  upon  the  par- 
chase  money  being  paid,  the  subdivision,  so  to  be  purchased,  should 
be  conveyed  to  her;  and  the  better  to  effect  this  design,  Davis  and 
wife  conversed  with  Walsh,  the  defendant,  who  professed  himself  a 
very  warm  friend  to  Davis  and  wife,  and  requested  him  to  endeavor 
to  prevail  on  Dugan  to  sell  the  lots  in  subdivisions,  to  enable  Mary, 
the  wife  of  Davis,  by  the  intervention  of  a  friend,  to  become  the  par- 
chaser,  fully  disclosing  to  Walsh  the  intention  of  Davis  and  wife,  that 
the  wife  should  thus  become  the  purchaser  of  that  subdivision  which 
should  include  the  house  and  garden.  Walsh  perfectly  approved 
Davis  and  wife's  design,  and  promised  to  give  his  assistance  for  its  com- 
pletion, but  declared,  that  in  preference  to  applying  to  Dugan  himself^ 
*  ^®  would  apply  to  Major  Thomas  Yates,  the  auctioneer, 
•'•'*  and  solicit  him  to  procure  Dugan  thus  to  subdivide  the  prop- 
ert3%  and  as  an  encouragement  for  Dugan  so  to  do,  he  would  let 
Yates  know  that  in  such  case  he,  Walsh,  would  purchase  one  of  the 
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snbdivisions,  consisting  of  meadows.     That  Walsh  accordingly  ap- 
plied to  Yates  to  procure  a  subdivision  of  the  lots,  informing  Yates 
that  it  was  intended  the^subdivision,  in  which  the  house  and  garden 
were  included,  should  be  bought  in,  in  trust  for  the  wife  of  Davis; 
and  Yates,  in  consequence,  prevailed  on  Dugan  to  subdivide  the 
lots  into  three  subdivisions,  in  such  manner  that  one  of  them,  con- 
taining nearly  one  acre  of  ground,  should  include  the  house  and 
garden.    That  Davis  and  wife  agreed  with  Joseph  Stockton,  who 
mairied  the  sister  of  the  wife  of  Davis,  to  be  the  nominal  purchaser 
of  the  house  and  garden  for  the  wife  of  Davis,  and  to  attend  the 
sale  and  bid  off  the  said  subdivision  for  her,  with  which  Walsh  waa 
folly  acquainted.    That  Davis,  the  morning  before  the  sale,  applied 
to  Walsh  to  be  the  security  of  Stockton  for  complying  with  the 
terms  of  paylnent,  provided  Stockton  purchased  the  house  and 
garden  on  behalf  of  the  wife  of  Davis,  which  Walsh  agreed  to  do. 
That  both  Davis  and  wife,  as  well  as  Walsh  and  Stockton,  attended 
the  sale ;  that  Stockton  bid  for  the  subdivision,  including  the  house 
and  garden,  and  it  was  struck  off  to  him  for  the  sum  of  £135,  that 
being  the  highest  bid  for  the  same:  and  that  WaJsh  became  the 
purchaser  of  the  other  two  subdivisions,  giving  for  the  one  i&90,  and 
for  the  other  £83.    That  Walsh,  Dugan,  and  others,  well  knew  that 
Stockton  bid  for  the  wife  of  Davis;  that  this  was  repeatedly  men- 
tioned, and  that  publicly,  during  the  auction,  and  while  he  was  bid- 
ding for  the  property.    That  by  the  terms  of  the  sale,  one-third  of 
the  purchase  money  was  to  be  paid  in  three  months  from  the  day  of 
sale,  one-third  in  six  months,  and  the  other  third  in  nine  months, 
and  that  the  sale  was  made  on  the  15th  of  June,  1792,  before  which 
time  Wilson  and  Lemmon  had  made  their  sale  to  Dugan,  although 
they  did  not  execute  the  deed  to  Dugan  until  some  months  after. 
That  Stockton  executed  and  delivered  to  Dugan  a  bond,  with  Walsh 
his  surety,  for  payment  of  the  purchase  money  for  the  subdivision 
purchased  by  Stockton  for  the  wife  of  Davis ;  the  money  to  pay  for 
which  was  to  be  furnished  and  provided  by  Davis ;  and  that  Walsh 
executed  and  delivered  to  Dugan  a  ♦  bond,  with  Stockton  his   qq^ 
surety,  for  the  purchase  money  of  the  other  two  subdivisions.   •'•''^ 
That  Davis  and  wife  have  had  the  constant  actual  possession  of  the 
subdivision  so  bid  off  by  Stockton,  ever  since  the  said  purchase. 
That  the  day  of  the  sale,  Davis  was  at  the  house  of  Stockton,  when 
Dugan  was  there  with  bonds  to  be  executed  for  the  purchase  money, 
and  Davis  observed  that  they  ought  to  state  the  money  was  for  the 
house  and  garden,  but  Dugan  replied,  it  was  immaterial,  for  that  he 
would  at  any  time  give  a  bond  lor  the  conveyance  thereof.    That 
sometime  after  the  sale,  Davis  called  on  Walsh,  and  told  him  he 
thought  it  time  for  Dugan  to  give  his  bond  to  convey  the  house  and 
garden ;  for  that  he,  Davis,  had  procured  a  great  part  of  the  sum 
first  to  be  paid,  and  that  he,  Davis,  wished  to  have  a  bond  for  the 
conveyance  before  he  made  the  payment ;  whereupon,  after  a  short 
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pause,  Walsh  replied,  to  the  amazement  of  Davis,  that  he  Walsh, 
had  got  a  bond  for  the  conveyance,  and  that  Davis  had  nothing  to 
do  with  it.  Davis  then  asked  Walsh  what  he  meant  by  having  a 
bond  of  conveyance,  as  he,  Walsh,  was  only  the  surety  for  Stockton 
who  purchased  it  in  trust  for  the  wife  of  Davis  f  Walsh  replied,  he 
meant  that  Stockton  had  given  it  all  up  to  him.  Davis  then  told 
Walsh  that  when  the  first  payment  became  due  he  expected  to 
make  the  payment,  and  that  he  did  not  want  Walsh  to  pay  for  him, 
to  which  Walsh  answered  with  warmth  that  Davis  had  nothing  to 
<lo  with  it.  That  Stockton  (as  Davis  and  wife  are  informed  and 
believe,)  being  about  to  leave  this  State  and  go  to  Pennsylvania., 
where  he  now  resides,  was  induced  in  order  to  secure  Walsh,  to 
direct  that  Dugan  should  give  the  bond  of  conveyance  to  Wsdsh, 
Walsh  at  the  same  time  assuring  Stockton  that  no  advantage  shonld 
he  taken  thereof,  but  that  whenever  Davis  paid  the  purchase  money, 
the  wife  of  Davis  should  have  a  deed  executed  to  her  for  the  same. 
That  some  months  after  the  sale,  Davis  went  to  Dugan,  and  offered 
to  pay  him  $200,  which  he  had  then  ready  to  pay  him,  and  to  give 
Dugan  security  for  the  residue,  provided  he  would  give  up  the  bonds 
which  Stockton  had  executed,  with  Walsh  as  his  surety,  and  offered 
to  make  payment  of  the  residue  in  sixty  days,  but  Dugan  declared 
he  could  do  nothing  without  consulting  Walsh,  and  that  he,  Dug^an, 
must  make  the  conveyance  to  whomsoever  Stockton  directed,  saying 
that  he  did  not  know  Davis  in  the  transaction,  although  at  the  same 
^^^  *  time  Dugan  acknowledged  that  he  knew  Stockton  purchased 
^•"'  the  property  for  the  wile  of  Davis;  and  that  Stockton  had 
so  mentioned  in  his,  Dugan's  presence,  to  Walsh,  and  also  that 
Stockton  made  Walsh  promise  that  she  should  have  it  when  Davis 
paid  the  money  for  which  it  was  purchased.  That  Davis  was 
always  willing  and  desirous  to  have  paid  the  purchase  money  accord- 
ing to  the  contract,  and  several  times  applied  to  Dugan  on  the  sub- 
ject, and  also  to  Walsh  as  being  the  surety,  for  payment  of  the 
same.  That  Dugan  always  alleged  that  he  did  not  know  Davis  in 
the  business,  and  that  he  had  conveyed,  or  must  convey,  the  prop- 
erty to  Walsh;  and  when  Davis  applied  to  Walsh,  he  insisted  Davis 
had  nothing  to  do  with  the  property,  and.  that  it  belonged  to  him, 
Walsh.  That  Dugan  hath  actually  conveyed  the  house  and  garden, 
and  the  lot  on  which  they  are  situate,  to  Walsh ;  and  that  sometime 
in  June  last  Walsh  claimed  of  Davis  £30,  as  rent  for  one  year  for 
the  premises,  and  distrained  for  the  same,  although  Davis  saith  that 
he  never  rented  the  premises  of  Walsh,  or  agreed  to  pay  him  any 
rent  thei-efore,  but  always  claimed  the  same  in  consequence  of  the 
said  purchase;  and  that  Davis  was  obliged  to  replevy  the  goods  so 
distrained  by  Walsh.  That  Walsh  hath  instituted  an  action  of 
ejectment  in  the  County  Court  of  Baltimore  against  Davis,  to 
recover  the  possession  of  the  four  lots  Nos.  951,  952,  953  and  954, 
which  include  the  property  so  purchased  by  Stockton.    That  within 
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**«  last  thirty  days  Walsh  also  served  Davis  with  a  notice,  as  if  he 
^^  been  a  tenant  of  Walsh,  to  leave  the  premises  within  thirty 
^J's  from  the  notice,  in  order  to  institute  proceedings  against  Davis 
^^^r  the  Act,  entitled,  "An  Act  to  provide  a  summary  mode  of 
^Vering  the  possession  of  lands  and  tenements  holden  by  tenants 
^^  years,  or  at  will,  after  the  expiration  of  their  terms."    That  on 
^k  "^^^^  ^^  February  last,  Davis  did  actually  tender  to  Walsh  the 
^ole  amount  of  the  principal  and  interest  of  the  purchase  money, 
>^  Which  Stockton  purchased  the  property,  and  demanded  that 
^^sh  should  convey  the  same  to  the  wife  of  Davis,  and  that  Walsh 
^fcsed  to  receive  the  money,  or  execute  a  conveyance.    Prayer, 
that  Davis  and  wife  may  be  quieted  in  their  possession  of  the 
premises ;  and  that  Walsh  may  be  compelled  by  a  decree  to  convey 
to  the  wife  of  Davis  the  property  so  purchased  by  Stockton  for  her 
use.    Prayer  also  for  sul^pama,  •  and  for  an  injunction,  &c.   qq^ 
The  answer  of  Walsh,  the  defendant,  admits  that  Davis  ^^^ 
applied  for  the  benefit  of  the  insolvent  law,  and  that  the  trustees 
named  became  entitled  to  his  estate  as  the  bill  alleges,  but  the 
defendant  has  no  knowledge  whether  any  agreement  ever  took  place 
between  the  complainants  and  Dugan,  that  in  case  the  purchase 
money  was  obtained  by  them  he  was  to  convey  the  same  to  them. 
The  defendant  admits  that  the  lot^s  of  ground  mentioned  were  sold 
by  Dugan  at  public  sale  as  stated ;  and  the  defendant  saith,  that 
the  complainant,  Mary,  came  to  him  previous  to  the  sale  thereof, 
and  mentioned  to  him  that  she  and  her  husband  were  desirous  of 
purchasing  that  part  on  which  the  improvements  of  a  small  house 
and  garden  were  made,  but  expressed  her  apprehensions  that  they 
would  be  unable  to  accomplish  the  payments  at  the  hmited  periods, 
and  asked  the  defendant  if  he  would  consent  to  take  the  same  to 
his  own  account,  in  case  they  were  so  unable,  and  the  defendant  did 
consent  to  do  so.    That  at  the  sale  of  the  property,  which  was  dis- 
tributed into  three  parts,  the  defendant  became  the  purchaser  of 
two-third  parts  thereof,  and  that  Stockton  became  the  purchaser  of 
the  remaining  third  part,  including  the  house  and  garden,  as  the 
defendant  was  informed  and  believes,  in  trust  for  Davis,  in  the  event 
of  his  making  the  payments  in  3,  6  and  9  months,  that  being  the 
time  limited  at  the  sale  thereof.    That  the  defendant  became  the 
security  of  Stockton  for  the  purchase  money  of  the  third  part,  to 
Dngan,  and  at  that  time  also  informed  Stockton  that  he  had  made 
the  promise,  hereinbefore  stated,  respecting  the  same,  to  Mrs.  Davis. 
That  before  bonds  for  the  conveyance  of  the  lots  of  ground  were 
executed  by  Dugan,  the  complainants  severally  came  to  the  defend- 
ant, and  informed  him  that  they  had  determined  not  to  have  any 
thing  to  do  with  the  purchase  made  by  Stockton,  and  requested  the 
defendant  to  take  the  whole  upon  himself,  and  obtain  a  bond  in  his 
name  for  the  conveyance  thereof;  at  that  time  also  the  defendant 
consented  to  take  the  same  upon  himself,  but  observed  to  the  com- 
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plainant  Davis,  that  it  would  be  proper  for  him  and  Stockton  to  caU 
on  Dugan  and  request  that  the  bond  of  conveyance  should  be 
executed  to  the  defendant  only.  That  shortly  after  this  conversa- 
tion, Davis  and  Stockton  informed  the  defendant  that  they  had 
QQfC  ^^^^^  j^^  Dugan  for  that  purpose.  That  at  *  another  day, 
*'*'^  previous  to  the  execution  of  the  bond  of  conveyance,  Davis 
in  conversation  with  the  defendant  relative  to  the  property,  and  in 
order  to  induce  the  defendant  the  more  readily  to  take  the  purchase 
upon  himself,  informed  him  that  Peter  Litzinger,  the  proprietor  of 
the  adjoining  ground,  would  sell  the  same  on  reasonable  terms,  and 
advised  the  defendant  to  purchase  the  same,  as  he  would  thereby 
obtain  tlie  whole  front  on  both  sides  of  the  street;  and  the  defend- 
ant did  accordingly  purchase  the  opposite  front  from  Litzinger.  The 
defendant  afterwards  obtained  the  bond  of  conveyance  in  his  own 
name ;  that  he  was  pressed  to  take  the  same  both  by  Stockton  and 
Davis.  That  at  the  stipulated  periods  he  paid  the  purchase  money 
to  Dugan,  and  has  since  obtained  conveyances  in  fee  for  the  whole 
of  the  property ;  and  at  the  request  of  Stockton  executed  to  him  a 
bond  of  indemnity  against  the  payment  of  the  purchase  money  to 
Dugan.  That  Davis,  at  the  time  of  the  sale  of  the  property,  was 
considerably  indebted  to  the  defendant  for  goods  sold  and  delivered, 
und  that  on  that  account  he  is  now  indebted  to  the  defendant  in  the 
sum  of  more  than  £50.  That  after  the  defendant  made  the  first 
payment  for  the  property  to  Dugan,  he  informed  Davis  that  he  must 
pay  £30  per  annum  rent.  That  he  always  considered  himself 
entitled  to  recover  that  sum,  and  that  Davis  was  his  tenant  at  that 
rent,  and  compellable  to  the  payment  thereof  by  distress.  That 
under  this  impression,  and  in  consequence  of  Davis'  refusal  to  pay 
the  same,  he  levied  a  distress,  and  instituted  such  process  lor  the 
recovery  of  the  possession  of  the  property,  as  stated  in  the  bill. 
The  defendant  doth  positively  deny  that  he  either,  directly  or 
indirectly,  ever  promised  or  gave  any  other  assurance  to  the  com- 
plainants, or  either  of  them,  or  to  Stockton,  that  whenever  they 
paid  the  purchase  money  he  would  execute  a  conveyance  for  the 
third,  or  any  other  part,  to  Mary,  one  of  the  complainants.  That  he 
does  not  believe  any  tender  of  money,  on  account  of  the  pretended 
claim  of  the  complainants,  was  ever  made  to  any  person,  until 
nearly  two  years  after  the  sale,  when  Davis  came  to  the  defendant's 
house,  and  told  him  that  he  came  to  tender  him  money  for  the 
property  now  possessed  by  the  complainants,  when  the  defendant 
answered,  that  as  he  had  neither  sold,  nor  promised  to  sell  him,  any 
ground,  he  could  not  receive  any  on  that  account,  but  would  be 
thankful  to  receive  and  *  apply  the  same  to  their  credit  for 
*'*"'  goods  sold  to  Mrs.  Davis  two  years  before,  which  Davis 
refused,  observing  that  that  account  should  be  paid  in  due  time. 
That  since  the  property  hath  been  in  the  possession  of  Davis,  the 
same  hath  suffered  great  injury,  and  the  defendant  has  reason  to 
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apprehend,  and  doth  believe,  will  be  almost  wholly  ruined  if  suffered 

^remain  with  him;  and  the  defendant  is  restrained  from  taking 

^^  possession  thereof.    The  defendant  doth  positively  aver,  that 

f^  hath  never,  since  the  purchase  of  the  property,  promised  or 

"^^tod  himself  to  permit  the  complainants  the  privilege  of  paying 

^P  the  principal  and  interest  of  the  purchase  money,  and  taking  the 

^*^perty ;  and  expressly  denies  any  trust  whatever  for  their  benefit. 

^^  denies  the  fraud  and  oppression  charged  by  the  complainants,  &c. 

A.  motion  to  dissolve  the  injunction  was  made  by  the  defendant, 

^Mch  being  submitted, 

HAifsON,  G.  stated,  that  the  bill  and  answer  were  by  him  read 
And  considered,  and  it  appearing  that  the  equity  stated  in  the  bill, 
on  which  the  injunction  was  obtained,  is  fully  denied  by  the  answer; 
And  there  being  no  circumstances  to  induce  the  Chancellor  to  con- 
tinue the  injunction  until  final  hearing,  or  further  order,  it  is 
adjudged  and  ordered,  that  the  injunction  be,  and  it  is  hereby  dis- 
solved. 

Commissions  issued  for  taking  testimony,  which  were  executed  and 
returned,  containing  the  following  evidence. 

Joseph  Stockton. — He  affirmed  that  in  the  year  1793  he  was 
present  at  the  sale  of  a  house  and  lot  situated  on  Hampstead  Hill, 
^t  the  head  of  Bond  Street,  in  the  City  of  Baltimore,  that  the  sale 
was  made  by  order  of  Cumberland  Dugan,  the  owner  of  the  property, 
tinder  the  superintendence  of  Major  Yates,  an  auctioneer;  that  at 
the  time  oC  the  sale,  the  premises  were  divided  into  three  parts  or 
parcels ;  that  the  aiffirmant,  at  the  instance  and  request  of  Mary 
Davis,  one  of  the  complainants,  with  the  knowledge  and  approba- 
tion of  her  husband,  the  other  complainant,  became  the  purchaser  of 
the  first  part  or  parcel,  of  the  premises,  whereon  a  house  and  garden 
were  erected  and  laid  out ;  that  at  the  time  of  the  sale  it  was  pub- 
licly announced  by  the  auctioneer,  and  was  understood  by  the 
defendant,  who  was  present,  that  the  affirmant  made  the  *  pur-   ^^^ 
chase  as  agent,  and  for  the  use  of  the  complainants,  that  the   ^^  ' 
ilefendant  became  the  purchaser  of  the  other  two  lots,  parts  or 
parcels  of  the  premises ;  that  the  affirmant  bid  £130  for  the  lot  which 
he  bought,  and  that  the  defendant  bid  a  larger  sum  (how  much  the 
affirmant  cannot  recollect,)  for  the  two  parts  which  he  bought.  That 
the  affirmant  and  Walsh  became  mutually  bound  for  each  other  unto 
Dugan,  for  the  price  of  their  respective  purchases.    That  a  few  days 
after  the  sale,  when  the  affirmant  was  about  to  leave  Baltimore,  it 
was  agreed,  by  and  with  the  knowledge  and  consent  of  all  the 
parties,  that  Dugan  should  convey  the  whole  of  the  premises,  as  well 
the  lot  purchased  by  the  affirmant,  as  the  other  two  lots,  to  the 
defendant;  that  when  such  conveyance  was  agreed  upon,  Davis 
declared  it  was  done  in  confidence,  and,  as  the  affirmant  understood, 
upon  trust,  that  so  soon  as  the  defendant  should  be  releived  from 
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bill  in  this  Gonrt  to  say  whether  or  DOt  there  was  an  agreement  be- 
tween him  and  the  complainant,  and  what  it  was,  his  answer,  with 
respect  to  the  nature  of  that  agreement,  is  to  be  taken  altogether. 
For  instance,  says  the  bill  of  A. — ^B.  contracted  with  me,  by  parol, 
for  the  consideration  of  $5,000,  to  sell  me  300  acres  of  land  in  Balti- 
more County,  of  which  he  put  me  in  possession,  but  I  was  to  have 
credit  for  five  years  without  paying  interest.  B.  in  his  answer,, 
admits  that  there  was  a  parol  contract  for  the  land,  and  possession 
given  as  stated ;  but  instead  of  having  credit  as  aforesaid  without 
interest,  A.  was  to  give  him  bond,  with  security,  for  paying  with 
interest  in  three  vears.  Will  common  sense  suffer  a  construction  as, 
that  because  B.  admits  a  contract  and  possession  he  must  be  consid- 
ered to  have  admitted  everything  necessary  for  A's  purpose,  unless 
he  can  prove,  on  commission,  that  the  contract  was  as  stated  in  the 
answer  ?  No !  the  absurdity  is  glaring.  But  if  B.  had  admitted  the 
matters  stated  in  the  biU  to  be  facts,  but  went  on  and  said  that 
afterwards,  A.  for  the  consideration  of  $100,  had  agreed  to  give  up 
Q/i.Q  ^^^  purchase,  &c.  that  *  part  of  the  answer  must  be  proved  on 
^^^  commission,  unless  A.  on  interrogatories,  had  admitted  its 
truth. 

The  Chancellor  thinks  proper  to  make  a  remark,  which  ought  to- 
have  come  before — supposing  Stockton  really  bound  to  convey  on 
receiving  the  purchase  money  on  or  before  such  a  day,  inasmuch  as 
the  complainants  were  under  no  obligation  whatever  to  take  the  pur- 
chase off  Stockton's  hands,  and  inasmuch  as  he  had  no  valuable  con- 
sideration, the  utmost  they  could  claim  in  reason  would  be  to  take 
the  purchase  off  his  hands  by  paying  the  money  on  the  day  stipu- 
lated. Suppose  this  case — ^they  do  not  bring  him  the  money  on  that 
day — property  has  fallen  so  much  in  value  that  it  is  not  for  their 
interest  to  take  it  on  or  before  the  day.  He  cannot  compel  them  to 
take  it.  .  He  does  not  wish  to  keep  it,  but  to  get  free  of  it  on  the 
best  terms.  He  sells  it  for  $500  less  than  it  cost  him.  Ten  years 
after  this  the  property  is  worth  three  times  as  much  as  it  cost  Stock- 
ton. Then,  indeed,  Davis  and  wife,  whether  or  not  they  have  money, 
can  contrive  to  redeem,  or  claim  it  to  advantage,  provided  it  can  be 
so  redeemed  or  claimed.  Well — the  purchaser  from  Stockton,  or  the 
purchaser  from  that  purchaser,  or  the  purchaser  from  the  second  pur- 
chaser, is  obliged,  on  Davis'  application,  to  convey  him  the  property 
on  his  paying,  &c.  It  is  really  an  af&ont  to  common  sense  to  say 
that  Davis'  claim  ought  to  prevail. 

The  Chancellor  has  given  his  ideas  at  large.  He  might  refer  to 
decisions  of  the  Court  of  Appeals,  which  if  there  be  a  judgment  to 
be  formed  from  decrees,  the  reasons  of  which  are  not  assigned,  are 
more  strict  with  respect  to  agreements  set  up  against  the  intent  of 
the  Statute  of  Frauds  than  the  Chancellor  has  ever  seen. 

The  Chancellor  indeed  has  always  thought  that  it  would  have  been 
much  better  to  construe  the  Statute  of  Frauds  strictly  against  con- 
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tracts.  However  he  has  always  endeavored  to  conform  to  decisions, 
which  on  any  principle  might  be  considered  as  binding  on  him.  He 
has  never  intentionally  decided  against  any  decree  of  the  Lord  Ghan- 
<ie]lor  of  England,  made  before  the  Bevolntion,  or  even  any  decision 
of  Chancellor  Bogebs,  which  hath  not  been  controverted,  unless  on  a 
bill  of  review.  As  to  the  present  case,  he  is  satisfied,  that  by  decree- 
ing a  dismission  of  the  bill,  he  will  contravene  the  principle  of  no 
decision  in  equity,  which  ever  hath  been  given.  Decreed,  that  the 
bill  of  *  the  complainants  be  dismissed,  and  the  defendant  ^m^ 
be  dismissed,  but  without  costs.  o^l^ 

From  which  decree  the  complainants  appealed  to  this  Court.  And 
the  case  was  argued  before  Chase,  Ch.  J.  Nicholson  and  Gantt, 
JJ.  by  % 

MartiHy  for  the  appellants;  and  Harper j  for  the  appellee. 

The  Coubt  reversed  the  decree  of  the  Court  of  Chancery,  and 
decreed  that  the  appellee  convey  the  land  in  question  to  the  appel- 
lants, in  fee  simple,  and  pay  to  them  all  the  costs  in  the  Court  of 
Chancery,  and  in  this  Court,  and  all  the  costs  incurred  by  Davis  at 
law  in  defending  the  action  of  ejectment  prosecuted  against  him  by 
the  appellee,  and  that  the  appellee  restore  the  possession  of  the  land 
to  the  appellants.  Also,  that  an  account  be  taken  of  the  principal 
money  and  interest  paid  by  the  appellee  for  the  land,  at  the  respec- 
tive times  he  paid  the  same,  and  that  the  appeUants  be  charged 
therewith;  and  that  an  account  also  be  taken  of  the  rents  and 
profits  of  the  land,  which  have  accrued  and  been  received  by  the 
appellee  since  he  took  possession  thereof;  and  in  stating  the  account 
between  the  parties,  the  appellee  be  charged  therewith  at  the  re- 
spective times  he  received  the  sam6,  with  legal  interest  thereon ; 
and  that  the  balance  of  the  money  which  may  be  due,  on  the  acyust- 
ment  of  the  said  account,  be  paid  to  the  party  to  whom  it  shall  be 
due,  whether  appellants  or  appellee,  at  the  time  the  appellee  shall 
convey  the  land.  And  that  the  Chancellor  make  all  necessary  rules 
and  orders  for  having  this  decree  carried  into  full  and  complete  effect. 

Decree  reversed. 


M'COY,  Gam.  of  Kinola  vs.  Swan's  Adm'x. 

An  administrator  may  issue  an  attachment  or  warrant  under  the  Act  of 

1795,  ch.  56. 

Appeal  from  Washington  County  Court.  This  was  an  attach- 
ment on  warrant  under  the  Act  of  1795,  ch.  56;  and  the  affidavit, 
on  which  the  warrant  was  granted,  was  made  by  the  administra- 
trix, stating  that  Eingla,  (the  original  defendant,)  was  bona  fide 
indebted  to  her,  as  administratrix,  on  two  promissory  notes  drawn 
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^Mm  by  Kingla,  and  *  payable  to  her  intestate,  or  order,  &c.  The 
^^^  attachment  was  laid  in  the  hands  of  M'Goy,  (the  appellant,) 
who  appeared,  and  moved  that  the  proceedings  on  the  attachment 
might  be  quashed.  But  the  County  Court  refused  to  grant  the 
motion,  and  judgment  of  condemnation  was  rendered,  &c.  From 
that  judgment  this  appeal  was  prosecuted. 

The  case  was  submitted  to  the  Court  without  argument. 

T,  Buchanatij  for  the  appellant.    Hughes^  for  the  appellee. 

Judgment  affirmed. 


Davis  vs.  Wilson  et  ah 

A  paper  certified  in  a  record  transmitted  on  appeal,  purporting  to  be  a  bill 
of  ezoeptions  taken  at  the  trial,  was  held  not  to  be  a  bill  of  ezceptiona 
in  the  case,  it  not  appearing  that  the  seals  of  the  Judges  of  the  Court 
below  had  been  affixed  to  it.  (a) 

The  Court  of  Appeals  having  reversed  a  judgment  of  the  Court  below,  on 
the  form  of  proceeding,  there  being  a  material  variance  between  the 
writ  and  the  declaration  refused  to  remit  the  record  with  a  proce- 
dendo. (Z>) 

Appeal  from  the  County  Court  of  Baltimore.  The  record  in  thia 
case  contained  a  bill  of  exceptions,  tendered  to  the  Associate  Jus- 
tices of  the  County  Court  by  the  defendant,  (the  appellant,)  and 
which  was  signed,  but  not  sealed,  by  the  Justices. 

W.  Dorsey  and  Brice,  for  the  appellant,  contended,  that  there  was 
a  material  variance  between  the  writ  and  the  declaration ;  the  former 
being  in  the  names  of  William  Wilson,  and  others,  and  the  latter  in 
that  of  William  Wilson  alone. 

They  were  proceeding  to  argue  the  points  raised  on  the  bill  of 
exceptions,  when  it  was  discovered  that  it  had  not  been  sealed,  as 
before  stated. 

(a)  Affirmed  in  '^^Ubum  vs.  State^  1  Md.  18,  and  in  EUicott  vs.  Martin^  6 
Md.  517.  Each  distinct  exception,  embracing  an  independent  proposition  of 
law,  must  be  signed  and  sealed  by  the  Court  below  before  it  can  be  regarded 
as  a  valid  exception.  EUicott  vs.  Martin^  supra.  Where  an  exception  sealed., 
but  not  signed,  is  made  part  of  a' subsequent  exception  which  is  sealed  and 
signed,  the  Court  will  notice  the  first  exception.  Hopkins  vs.  Kent^  17  Md. 
lis.    Cf.  Alex,  Br,  Stat.  182;  2  Poe's  Pldg.  sees.  810-826. 

(b)  In  Evans''  Prac.  569,  it  is  said  that  the  doctrine  of  the  case  in  the  text 
appears  to  have  been  overruled.  In  Smith  vs.  Oorton^  post^  867.  a  proce- 
dendo was  awarded  in  a  case  in  which  the  Court  affirmed  the  judgment  on 
the  bill  of  exceptions,  but  reversed  it  upon  the  form  of  proceeding.  The 
law  seems  to  be  settled,  that  whenever,  on  the  reversal  of  a  judgment,  a 
procedendo  is  proper  to  attain  the  ends  of  justice,  it  will  be  granted.  See 
Rev.  CkxLe,  Art.  71,  sec.  21. 
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The  Goubt  were  about  to  reverse  the  jadgment  on  the  form  of 
proceedings,  and  to  award  a  procedetidOy  when 

W.  Ihrsey  contended^  that  a  procedendo  ought  not  to  be  awarded 
in  a  case  where  the  Court  do  not  reverse  on  a  bill  of  exceptions. 

The  Coubt  considered  that  there  was  no  bill  of  exceptions  in 
the  case,  the  seals  of  the  Justices  not  being  affixed  thereto ;  but 
there  was  error  in  the  form  of  proceeding,  and  reversed  the  judg- 
ment without  awarding  o,  procedendo.  Judgment  revened. 


•  Wagnbb  v8.  M'Donald.  346 

A  paper  was  exhibited  for  record  as  the  last  will  of  C.  W.  proved  to  have 
been  signed  by  him  at  a  time  when  he  was  about  to  leave  the  State.  It 
was  written  somewhat  in  the  form  of  a  letter,  and  stated  ^'If  I  should 
not  come  to  you  again,  my  son  M.  shall  pay,"  &c.  Evidence  was  given 
that  C.  W.  went  to  Kentucky,  and  returned,  and  that  he  lived  for 
several  weeks  thereafter— Hekl,  that  the  paper  could  not  be  admitted 
to  record  as  the  last  will  of  C.  W.  (a) 

APPEAL  from  the  Orphans'  Court  of  Frederick  County.  A  paper, 
purporting  to  be  the  will  of  Michael  Wagner,  written  in  the  Dutch 
language,  of  which  the  following  is  a  translation,  was  exhibited  to 
the  Orphans'  Court  for  record  by  the  appellee,  who  had  married 
Elizabeth  Schreiner,  one  of  the  legatees  therein  named,  viz.  ^'  In 
the  name  of  Gk)d,  Amen.  If  I  should  not  come  to  you  again,  my 
son  Michael  Wagner  shall  pay,  out  of  Christian  Wagner's  bond, 
which  I  have  from  him,  to  Elizabeth  Schreiner  seventy  pounds,  and 
that  in  the  year  1798,  the  10th  of  May;  and  to  Michael  Boether 
thirty  pounds  in  the  year  1799,  the  10th  of  May.  The  remaining 
fifty  pounds  you  shall  divide  amongst  you ;  that  is,  Michael  Wagner 
and  John  Wagner,  and  Christian  Wagner  and  Eoether's  children, 
and  Catherine  Schreiner's  3  children,  and  the  money  shall  be  put  on 
interest  till  they  come  of  age.  Farther  what  I  yet  have  with  Chris- 
tian, that  is,  1  cow,  1  house  clock,  bed  and  bedsteads,  clothes  press, 
table,  copper  kettle,  Bible,  of  these  Eve  Sherman  shall  have  share 
too  hke  the  rest.    So  much  from  me.  Michael  Waqnee. 

May  4th,  1795." 

A  citation  was  ordered  and  issued  for  the  representatives  of  the 
deceased,  &c.  Proof  was  made  of  the  hand-writing  of  Michael 
Wagner,  (deceased,)  and  that  he  was,  in  the  year  1795,  of  sound  dis- 
posing mind,  memory  and  understanding.  It  was  also  proved  that 
he  lived  with  Christian  Wagner  in  Liberty-Town,  and  went  to  Ken- 

(a)  See  Wareham  vs.  Sellers,  9  G.  &  J.  98;  Visitors  vs.  Bruce^  1  H.  &  McH. 
288,  note. 


tucky  in  the  wpriug,  almiit  the  7th  or  8th  of  May,  1795, 
to  Christian  Wagner'a  aftw  harvest  in  the  same  year. 
Ilia  rotnrn  that  he  was  well;  that  he  continued  so  lor  ft 
alter  that  be  lay  aick  three  weeks,  when  lie  died,    m 
Court  decreed  that  the  paper  should  be  recorded  as  tli 
Michael   Wagner,  deceased.      Fiflni   this  deci'ee  this 
brought  by  Christian  Wagner,  who  (auioug  others,)  had 
moned,  bat  who  alone  appeared  to  and  contested  the  pro 

The  cause  was   argued   before   Chaeie,  t^h.  J.   Bvai 
Nicholson,  JJ. 

.  ^  ■  Taiiqi  for  the  apxwUant,  contended  that  the  pap 
•''*  *  was  to  take  effect  as  a  will  if  the  writer  did  not 
as  he  did  retnru,  it  can  have  no  etfect.  A  will  to  takq 
contingency,  has  none  if  the  contingency  does  not  happ 
vs.  Lanxw,  1  Ye-ii.  190;  S.  C.  Ami.  557;  Lui/a  vs.  Liijiff, 
iS.  C.  1  Ld.  Raym  441. 

Shaaff',  for  the  appellee,  contended,  that  it  did  not  app 
appellant  had  any  interest  in  or  right  under  the  will  tl 
contesting  it-s  being  admitted  to  record,  and  appealing 
fi-oui  the  decision  of  the  Orphans'  Court.    He  admitt 
Oi^ihans'  Court  were  wi-ong  in  their  decision.  Decra 


Hay  el  al.  vs.  Conner. 

Where  a.  mother,  oa  the  natural  guardian  of  her  infant  childii 
under  the  age  of  14  jeai's.  hired  a,  slave  belonging 
captain,  to  perform  a  voyage  on  wages,  the  slave  to 
and  the  veBMl  being  sold  at  the  port  to  which  she  sailed,  b; 
the  slave  waa  put  by  the  captain  on  board  of  another  vessel 
and  furnished  with  provisions  for  the  voyage,  but  never  rfl 
In  an  action  of  trover  by  the  children,  prosecuting  by  1 
omy,  against  the  captain,  for  the  value  of  the  slave — J"^ 
action  waa  well  brought,  (a) 

Appeal  from  Baltimore  County  Court.    The  appellai 
next  friend,  brought  an  aetion  of  trover  in  that  Court 
appellee,  for  the  conversion  of  a  mulatto  male  slave 
Perrj'.    The  genei"al  issue  was  pleaded.    The  facts  are  i 
following  opinion  of  the  County  Court,  delivered  at 
February,  1802,  by 

(a)  Affirmed  in  Baltimorv  vs.  Norman,  4  Md.  35B,  where  it 
an  infant  may  sue  iu  trover  by  pnxhein  ami,  though  he  baa 
duly  appointed  guardian,  and  that,  for  the  purpose  of  mainl 
the  right  of  possession  is  common  to  both  the  guardian  and  tl 
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H.  BiBOELY,  Gh.  J.    In  this  case  the  evidence  offered  to  the  jnry 
is.  that  John  Hay,  deceased,  father  of  the  plaintiff,  in  his  life-time 
executed  a  bill  of  sale  to  the  plaintiffs,  who  were  and  still  are  infants 
onder  the  age  of  twenty-one  years,  by  which  he  sold  to  them  a 
negio  slave  by  the  name  of  James  Perry,  (who  is  the  slave  mentioned 
in  the  declaration;)   that  John  Hay  departed  this  life  intestate, 
leaving  his  said  infant  children  in  the  care  and  under  the  protection 
of  their  mother,  Martha  Hay ;  that  Martha  Hay  afterwards  took 
upon  herself  to  hire  for  wages  the  negro  slave,  James  Perry,  to  the 
defendant.  Captain  Conner,  to  perform  a  voyage  from  Baltimore  to 
Hamburg,  and  thence  back  to  Baltimore,  as  a  cook  on  board  the 
«bip  Mary,  which  the  defendant  commanded  in  the  voyage.    The 
slave's  name  was  signed  under  the  ship's  articles,  in  pursuance  of 
the  said  hiring,  as  a  cook ;  and  that  the  defendant  promised  Martha 
Hay  that  he  would  bring  back  the  •  negro,  or  pay  her  a  gen-   Q>f  ft 
eions  price  for  him,  in  case  he  should  not.    The  ship  Mary  on  *'*^ 
her  arrival  at  Hamburg,  in  the  prosecution  of  her  voyage,  was  sold  by 
the  orders  of  her  owner.    The  negro  slave  was,  after  the  sale  of  the 
«hip,  put  by  the  defendant  on  board  the  ship  Fidelity,  Captain  Weems, 
bound  to  Baltimore,  and  the  defendant  furnished  him  with  provisions 
for  said  voyage.    It  is  admitted  that  the  plaintiffs,  at  the  time  of  the 
hiring  of  the  slave  by  their  mother,  were  the  legal  and  sole  proprie- 
tors of  the  said  slave,  and  that  the  mother  of  the  plaintiffs  was  not 
appointed  the  guardian  of  the  plaintiffs,  or  either  of  them,  by  their 
father,  or  by  the  Orphans'  Court,  and  that  they,  at  the  time  of  the 
hiring,  were  under  the  age  of  fourteen.    It  is  also  admitted,  that  an 
action  of  assmpsit  has  been  instituted  in  this  Court,  and  a  recovery 
had  for  the  slave's  wages  for  said  voyage,  against  the  defendant,  by 
Martha  Hay ;  and  now  the  present  action  is  brought  to  recover  the 
value  of  the  slave,  upon  the  ground  that  this  slave  has  been  con- 
verted by  the  defendant  to  his  own  use.    The  great  question  then, 
upon  which  this  case  depends  is,  whether  under  a  view  of  these  cir- 
-cumstances  the  defendant  is  guilty  of  a  conversion.    If  he  is,  the 
plaintiffs  are  entitled  to  a  verdict ;  if  he  is  not,  the  verdict  ought  to 
be  for  the  defendant. 

It  remains  to  be  considered  how  this  slave  came  on  board  the 
defendant's  ship,  by  what  authority  he  was  shipped,  and  in  what 
capacity  he  was  received  by  the  defendant  ?  He  was  shipped  by 
Martha  Hay,  at  and  for  the  wages  of  20  dollars  per  month,  for  the 
voyage.  He  was  received  by  the  defendant  at  and  for  these  wages 
to  perform  the  voyage.  Who  was  the  contract  between!  The 
defendant  on  the  one  part,  and  Martha  Hay  on  the  other — ^The  slave 
was  no  party  to  the  contract.  It  is  a  mutual  contract  binding  both 
the  parties;  on  the  part  of  Martha  Hay,  that  the  slave  should  per- 
form the  voyage ;  on  the  part  of  the  defendant,  that  he  would  pay  the 
wages.  This  I  take  to  be  the  substance  of  the  contract.  Then,  had 
Martha  Hay  power  to  make  this  contract?    It  results,  from  the 
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relation  in  wiich  she  stands  to  the  plaintiBs,  that  she  I 
Iheir  guardian  bj  nature  i  as  gnardian  iiy  nature,  she  baa 
ol  thepersons  of  her  chUdren,  and  the  management  of  a 
pro|»rty,  and  she  is  accountable  to  them  for  the  proBta 
340  ',!""  ""  '""  "  "Sht,  and  •  i»  bound  to  nse  i 

m  such  a  way  as  t«  make  it  most  productive}  bal 
vest  the  right  of  property  in  any  other  peMon,  or  cbangi 
of  property,  that  being  in  her  children,  from  whom  that! 
t>e  taken  without  their  consent,  and  they  ore  not  eapabl 
that  consent  untU  they  arrive  at  the  age  of  twenty-one 
the  contract  is  valid  and  binding  on  the  parties;  each  1 
and  a  legal  capacity  to  make  it.  What  legal  obligations  I 
on  Martha  Hay  by  this  contract  I  I  take  it  she  is  bound  1 
able  that  her  »lavo  shaU  conduct  himself,  as  other  sei 
similar  stations  on  board  a  ship  i  on  the  other  hand  tbi 
IS  bound  by  the  contract  to  conduct  towards  the  slave  I 
manner,  in  every  rcsiiect,  as  to  other  seamen,  and  If  hei 
ship,  Mrs.  Hay  is  liable  to  ad  such  losses  as  would  rew4 
manner  who  should,  under  the  same  clroumstaneea,  deM 
I  mention  the  contract  thus  particularly,  and  itii  legal  oI 
both  the  parties,  to  show  that  this  slave  was  shippedor  hii 
son  having  proper  authority,  aud  that  the  deleudant  did  no 
was  .mstlfled  in  receiving  and  employing  him  in  the  man 
and  so  lar  was  not  guilty  of  a  tort.  Is  there  any  thing  in  I 
ant  s  conduct  afterwards  that  can  make  him  gndty  of  a  1 
he  a  right  to  send  the  slave  back  in  another  vessel  i  If  he 
to  send  the  other  seamen  back  by  another  vessel,  he  had 
send  the  slave  back  in  the  same  way.  The  Act  of  Co 
thought  it  a  reasonable  way,  and  it  is  a  good  rule  tor  us. 
buu  the  two  months  wages  t  It  Is  right  and  pi-o|)6r  he  I 
have  paid  them;  if  he  had  he  would  have  been  bound  ta 
again  to  Mrs.  Hay,  with  whom  the  contract  was  matle.  ] 
slave,  and  could  do  no  act,  but  snch  as  Mrs.  Hay  authori 
do.  The  deleudant  put  the  slave  on  board  Captain  We< 
for  Baltimore,  to  be  brought  back ;  by  the  act  of  God  the 
driven  out  of  her  course,  and  compelled  to  go  to  one  of  ) 
This  was  no  wrong  by  the  delendant.  Bnt  when  then?,  R 
his  escape.  Is  this  the  wrong  of  the  defendant  *  We 
Suppose  Perry  bad  ran  from  the  ship,  and  drowned  himi 
the  defendant  lie  answerable !  Would  it  be  a  conversion  I 
po.se  he  hatl,  when  compelled  to  go  to  this  island,  con 
350  ^^^""'^  against  the  laws  •  of  the  State,  and  was  ij 
would  the  defendant  be  answerable  f  No.  Snppoa 
had  taken  a  knife  and  cut  his  own  throat,  would  it  be  sa 
defcutbint  ought  t<i  have  been  standing  always  by  to  arrei 
and  that  he,  having  neglected  to  do  this,  is  answerable  T  , 
the  whole,  we  think  that  Martha  Hav  had  a  right  to  hin 
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there  was  no  wrong  in  the  defendant  in  receiving  the  slave  on  board 
as  a  seaman ;  that  the  defendant  did  all  he  was  bound  to  do  after- 
wards to  ensure  the  retnm  of  the  slave,  and  if  he  deserted,  it  was 
not  the  defendant's  fault ;  and  therefore,  it  is  the  opinion  of  the 
Court,  that  the  defendant  is  not  guilty  of  a  conversion  upon  the  facts 
80  offered  aqd-  admitted*  to  be  proved  to  the  jury.  The  plaintiffs 
excepted;  and  the  verdict  and  judgment  being  for  the  defendant, 
the  plaintiffs  i^pealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan  and 
Nicholson,  JJ. 

jBrtoe,  for  the  appellants,  stated,  that  the  principal  questions  were — 
1.  Whether  Mrs.  Hay,  the  mother,  was  guardian  by  nature,  if  so, 
whether  as  such  she  has  any  such  power  over  the  property  of  the 
children  f  And  2.  Admitting  she  had  such  power,  whether  the 
defendant  has  not,  by  putting  the  slave  in  custody  of  another  person 
without  the  knowledge  or  consent  of  Mrs.  Hay,  or  her  children, 
exercised  such  an  act  of  ownership  over  the  slave  as  to  amount  to  a 
conversion  f  As  to  the  first  question,  he  cited  FanbL  247 ;  Co.  Litt. 
119  d,  (noteB)]  Brown's  Civil  Law,  131;  and  the  Act  of  1798,  ch. 
101. 

Purviance  and  8.  Chase^  Jr.  for  the  appellee. 

The  Court  said,  the  action  of  trover  was  well  brought,  and 
reversed  the  judgment. 

Judgment  reversed^  cmd  procedendo  awarded. 


Faoet  vs.  Bbayton. 

If  the  declaration  in  an  action  of  replevin  does  not  allege  damage  to  have 
been  sustained,  it  is  fatal,  (a) 

Where  the  declaration  in  replevin  stated  the  taking  of  the  propertj  to  be  in 
Qsj  street,  from  the  dwelling-house  of  the  plaintiff — Held,  that  evi- 
dence of  the  defendant's  having  taken  the  pTopeitj  in  Gay  street,  was 
sufficient  witnout  proving  that  he  took  it  from  the  dwelling-house  of 
the  plaintiff. 


(a)  When  a  breach  of  contract  is  relied  on,  from  which  damages  necessarily 
arise  the  general  conclusion,  that  the  plaintiff  has  sustained  damage  in,  &c. 
is  sufficient  to  all  the  counts  in  the  declaration,  and  obviates  the  necessity 
of  charging  damages  generally  in  each  one  of  them.  Howard  vs.  R,  B,  Co. 
1  Gill,  811.  Where  a  declaration  averred  that  the  defendant  converted  to  his 
own  use,  or  wrongfully  deprived  the  plaintiff  of  the  use  and  possession  of 
his  goods,  (specifying  them,)  ^^and  the  plaintiff  claims  a  return  of  said 
goods,  or  their  value,  and  81,600  for  their  detention; "  and  there  was  a  ver- 
dict for  the  plaintiff  for  8475  damages,  it  was  held,  on  motion  in  arrest,  that 
this  declaration  is  in  the  nature  either  of  trover  or  detinue,  and  the  judg- 
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Appbai.  IVom  Baltimore  Coimty  Court.  Beplevii 
rteclaratioQ  did  not  allege  any  damage  to  have 
tniiied  by  the  plaintiff,  (uow  appellee.)  At  tl 
defcndaut,  (the  appellant,)  prayed  the  Court  to  direct  th 
as  tbe  plaititiff  had  declared  the  tiikiug  of  the  cow 
have  l)eeii  in  Gay  Street,  Irom  the  dwelling-house  of  thi 
was  incumbent  on  him,  in  oi-der  to  entitle  him  to  reooi 
tji  prove  that  the  tiUtiug  was  in  Gay  Street,  bnt  to  provi 
from  the  house  of  the  plaintifi'  in  that  street.  The 
BiDOELY,  Ch.  J.)  refused  to  give  this  direction,  but  db 
jury  that  if  they  should  be  of  opinion  that  the  defendfi 
cow  of  the  plHiDtifF  in  Gay  Street,  that  was  sufficient 
plaintiff  to  recover.  The  defendant  excepted ;  and  the 
judgment  being  against  him,  he  appealed  t.o  this  Court. 

FurviaHoe,  for  the  appellant. 

Martin,  Winder  and  Ropers,  tor  the  ap{^)eliee. 

The  Cot'ET  concurred  with  the  County  Court  in 
expressed  in  the  bill  of  exceptions;  but  reversed  th( 
because  no  danmges  were  laid  in  the  declaration. 

Judgmeli 


HoGMiKE  ct  at. 


.  M'COY. 


u  of  trespass  q.  c.  f.  the  plaiutiS  offered  to  prove  tl 
a  of  the  land  on  which  the  treepaBB  was  alleged 
committed,  and  that  tbe  defesdant  committed  tba  ttespa 
of  aa  the  laud  so  in  posBesaioa  of  the  plaintiff,  at  the 
located  on  the  plota  in  the  cause — HeJd.   that  such  evifl 


The  plaintiff  proved  by  a  witness  that  he  was  present  whan 
which  the  trespass  was  alleged  to  have  been  committed, 
located  or  taken  up.  and  that  it  was  then  located,  aa  it 
plotu, — Held,  that   the  evidence  was  admissible  to  piovi 
begiuuiug  and  location  of  tbe  tract  of  laud. 

Appeal  i'rom  Washington  County  Court.    The  appeQ 
an  action  of  treiipaat  q.  c.f.  against  the  apjwUee.    The 
was  pleaded,  and  plots  were  returned. 

1,  At  the  trial  the  plaintiflTs  offered  to  prove,  by  a  c 
ness,  that  they  were  in  iH)sse.SHiou  of  the  tract  of  land 
Timber,  mentioned  in  the  declaration,  and  on  which 


tnent  must  be  arrested:  if  in  trover  because  i: 
injury  complained  of,  tbe  damages  claimed  being  for  the  detl 
for  the  conversion  of  tbe  goods:  if  in  detinue,  because  the  v 
ascertain  their  value.     Stirling  vs.  Haritee,  18  Md.  468. 
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was  alleged  to  have  been  committed,  as  located  on  the  plots  by  tho 
plaintiffs;  and  that  the  defendant  committed  the  trespass  mentioned 
in  the  declaration,  on  the  land  so  in  possession  of  the  plaintifGs,  at 
the  place  located  by  them  on  the  plots.  This  testimony  the  County 
Court,  (Clagett,  Ch.  J.)  refused  to  admit  to  be  given  to  the  jury. 
The  plaintiffs  excepted. 

2.  The.  plaintiffs  also  offered  to  prove,  by  a  competent  witness, 
that  he,  the  witness,  was  present  when  the  tract  of  land  called  Long 
Timber  was  origin  ally  located  or  taken  up,  and  that  the  tract  was 
then  located,  as  now  located  *  by  the  plaintiffs  on  the  plots,  ^m^ 
and  then  prayed  the  Court  to  direct  the  jury,  that  this  test!-  •'^•^ 
mony  was  admissible  to  prove  the  original  beginning  and  location  of 
the  land,  in  order  to  support  the  plaintifife'  action.  But  the  County 
Court  refused  to  admit  the  testimony.  The  plaintiffs  excepted;  and 
the  verdict  and  judgment  being  against  them,  they  prosecuted  thia 
appeal. 

Hughes^  for  the  appellants. 

T.  Buchanan^  Brooke  and  Lavyrence^  for  the  appellee. 

The  Coubt  dissented  from  the  opinions  expressed  by  the  County 
Court  in  both  of  the  bills  of  exceptions.  Judgment  reversed. 


Ctjshman  v%.  Sim's  Adm'r. 

In  assumpsit  for  one  year's  servioes  as  an  overseer,  and  a  quantum  meruit  for 
the  same  services — He!d^  that  if  there  was  a  special  agreement  between 
the  plaintiff  and  defendant  for  the  plaintiff's  services  as  an  overseer, 
the  plaintiff  could  not  recover  upon  his  declaration,  (a) 

Appeai.  from  Frederick  County  Court.  This  was  an  notion  of 
assumpsit,  and  the  declaration  contained  two  counts — The  first 
for  one  year's  service  by  the  plaintiff,  (now  appellant,)  as  an  over- 
seer, in  the  year  1791,  rendered  the  intestate  of  the  defendant,  (the 
appellee,)  and  the  other  a  quantam  meruit  for  serving  the  intestate 
as  an  overseer  for  one  year.  The  general  issue  was  pleaded;  and  at 
the  trial  the  plaintiff  offered  in  evidence,  that  he  had  acted  as  over- 
seer for  the  intestate  during  the  year  1791,  and  proved  the  value  of 
such  services.  The  defendant  then  gave  in  evidence,  on  cross-exami- 
nation of  the  plaintiff's  witness,  the  declaration  of  the  plaintiff,  that 
he  was  to  receive  of  the  intestate  a  share  of  the  crop  made  on  the 
land  for  his  services  in  that  year,  and  that  the  plaintiff  had  received 
his  share  of  the  com  crop;  but  the  defendant  offered  no  evidence  of 
a  further  agreement,  nor  of  what  share  or  proportion  of  the  crop 
the  plaintiff  was  to  receive,  or  that  the  defendant  had  performed 


(a)  See  Hannan  vs.  Lee,  1  H.  &  J.  85,  note  (a). 
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his  ]>art  of  such  n[>ecial  agreeineut.  The  defendant 
the  Court  to  direct  the  jury,  that  if  they  were  of  opiuii 
evidence,  that  there  was  any  special  agreement  I>etweei 
tiff  and  the  defendant's  intestate,  for  his  services  as  an 
the  year  li'JL,  the  plaintiff  was  not  entitled  to  recover  on 
tion  in  this  cause ;  which  opinion  and  direction  the  Court 

Ch.  J.)  gave.    The  plstintiff  excepted;  and  "  the 
35o  jQdgment  being  against  b'"".  he  appealed  U>  this 

The  cause   was  aigned   Iwfore  Cha.se,  Ch.  J.   BuGl 

Nicholson,  JJ. 

Ta*iey,  for  the  appellant,  cited  Payne  et  al.  vs.  Bammb,  ] 
Shaaff,  for  the  appellee,  cited  Esp.  138,  and  Hannan  ' 

d-  J.  131. 

The  Court  said,  that  in  the  case  of  Pajfw  et  al.  ■ 
there  was  a  count  on  a  special  agreement,  and  other  cod 
no  agreement  was  proved,  the  plaintiff  was  i>ermitted  td 
the  other  counts.  JndgmeV^ 


RuTTEE  vs.  Blake. 

If  the  eelier  of  goods  affirms  them  to  be  of  a  particular  qual 
bujer  receiver  them  upon  the  credit  of  euch  afiirmation.  ai 
wftrds  appear  to  be  different,  the  purchaser  may  return  th 
recover  back  tltemouey.in  aa  action  for  muuey  had  and 
be  may  have  his  action  without  a  return  of  the  goods, 
to  the  seller  where  they  are  deposited,  (n) 

If  A.  sells  u  horse  Co  B.  afttrming  him  to  be  sound — B.  re 
and  sets  out  on  a  journey,  but  finds  the  horse  to  be  una 
him  on  the  road,  he  may  recover  back  the  money  {laid,  ini 
money  hod  and  received,  if  he  gives  notice  to  A.  where  th» 
he  is  not  bound  to  return  the  horse. 

Rut  if  B.  gives  no  notii^e  to  A.  but  sends  the  horse  to  vendue,  ) 
for  half  what  be  gave.  B.  boB  elected  to  abide  by  his  co 
cannot  reeorl  to  A,  to  make  good  the  difference  of  price. 


[a]  In  Hoiix  vs.  Bunk,  48  Md,  872,  the  Court  said:  ■'  It 
Maryland,  that  for  a  breach  of  warranty  of  Houudness,  a  purol 
his  election,  in  a  reasonable  time,  rescind  tlie  contract,  return 
or  offer  to  return  it,  and  recover  back  the  purchase  money; 
Blake.  9  H.  &  J.  aflS;  Franklin  vs.  Long.  7  G.  &  J.  407.  But 
modern  doctrine  established  both  iu  England  and  elsewhere  u 
that  when  the  contract  of  sale  lias  been  executed,  and  the  titla 
the  purchaser  by  delivery  and  acceptance,  where  there  Is  no  I 
agreement  to  return,  he  is  not  entitled  to  rescind  and  return 
for  breach  of  warranty,  but  his  remedy  in  such  case  is  by  sui 
ranty. "  Cf.  MlUei-  vs.  Orove,  18  Md.  243;  McCeitey  vs.  i>Ht>aI 
Lane  va.  Laiilz.  37  Md.  211. 
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Appeal  from  Baltimore  County  Gonrt.    The  appellee  brought  an 
action  of  assumpsit  against  the  appellant,  on  a  promissory  note, 
ilrawn  on  the  4th  of  July,   1800,  by  him  and  Edward  Butter, 
deceased,  whom  he  survived,  for  $1,012.50,  payable  sixty  days  after 
date  to  Edward  Johnson,  or  order,  and  by  him  endorsed  to  William 
MacGreery,  or  order,  and  by  him  endorsed  to  the  appellee.    The 
general  issue  was  pleaded;  and  at  the  trial,  the  plaintiff  produced 
and  read  the  note  in  evidence.    The  defendant  then  offered  in  evi- 
dence an  agreement  made  between  him  and  the  plaintiff^  viz.    That 
the  promissory  note,  declared  on  in  this  case,  was  given  for  goods 
purchased  by  the  defendant,  and  E.  Butter,  (since  deceased,)  of  the 
plaintiff.    That  the  defendant,  in  the  trial  of  this  cause,  may  inquire 
into  and  offer  evidence  of  the  consideration  of  the  note,  and  avail 
himself  of  the  want  of  consideration  for  the  whole,  or  any  part  of 
the  note,  as  fully  as  the  defendant  might  legally  do,  if  the  note  had 
been  originaUy  given  by  T.  &  E.  Butter  to  the  plaintiff,  and  the 
plaintiff  had  brought  his  action  as  payee  of  the^  note  against  the 
defendant.    The  defendant  further  offered  evidence  to  prove,  that 
he  and  E.  Butter,  on  the  1st  of  March,  1800,  at  Baltimore   q.^ 
•  County,  purchased  three  bales  of  blue  Guerrahs,  and  that  ^^^ 
the  note,  with  the  indorsements,  was  given  by  T.  &  E.  Butter  to  the 
plaintiff,  to  secure  the  payment  of  the  purchase  money  of  these 
goods.    That  E.  Butter,  since  the  execution  of  the  note,  died;  and 
that  T.  &  E.  Butter  did  not,  at  the  time  of  the  sale,  or  at  any  time 
previous  to  the  arrival  of  the  goods  in  the  West  Indies,  as  hereafter 
stated,  examine  the  goods.    That  T.  &  E.  Butter  shipped  the  goods 
to  the  Island  of  Cnrrocoa,  in  the  West  Indies,  and  there  sold  them 
on  the  2d  of  April,  1800,  for  and  on  their  account.    That  the  three 
bales  of  goods  were  not  blue  Guerrahs,  but  goods  of  a  different  and 
inferior  quality.    That  T.  &  E.  Butter  had  sustained  damage  and 
loss,  by  reason  of  the  false  representation  and  warranty  made  by 
the  plaintiff,  in  the  sale  of  the  goods.    The  plaintiff  then  prayed 
the  Court  to  direct  the  jury,  that  if  they  should  be  of  opinion,  that 
the  defendant  and  E.  Butter  did  receive  and  make  sale  of  the 
goods  in  Cnrrocoa,  on  their  own  account,  and  for  their  own  use,  the 
defendant  is  not  in  law  entitled  to  any  deduction  for  any  loss  or 
damage  sustained  by  the  defendant  and  E.  Butter,  in  consequence 
of  any  warranty  of  the  goods  by  the  plaintiff.    The  County  Court, 
(H.  BiDGELY,  Ch.  J.)  delivered  the  following  opinion:  Generally,  in 
the  sale  of  goods,  if  the  seller  affirms  them  to  be  of  a  particular 
quality,  and  the  buyer  receives  them  upon  the  credit  of  this  affirma- 
tion, and  they  afterwards  appear  to  be  different  from  what  they 
were  affirmed  to  be,  the  purchaser  may  return  the  goods,  and  recover 
back  the  money,  in  an  action  for  money  had  and  received,  or  he  may 
even  have  his  action  without  a  return  of  the  goods,  if  he  give  notice 
to  the  seller  where  they  are  deposited.    As,  where  A.  sells  a  horse 
tp  B.  affirming  him  to  be  sound,  B.  receives  the  horse,  and  sets  out 
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on  a  journey,  but  finds  the  horse  to  be  unsound^  and  leaves  him  on  the 
road,  he  may  recover  back  the  money  he  paid  for  him,  in  an  action 
for  money  had  and  received,  if  he  gives  notice  to  the  seller  where 
the  horse  is,  and  he  is  not  bound  to  return  the  horse.  It  was  the 
conduct  of  the  seller  that  was  the  original  cause  of  the  horse  being 
at  a  distance  and  out  of  his  possession,  and  he  must  put  up  with  the 
loss  and  inconvenience.  So  if  a  merchant  in  Baltimore  buys  goods, 
the  seller  warranting  them  to  be  of  a  particular  description  of 
quality,  and  the  merchant,  without  ♦  examining,  sends  them 
^^^  to  the  West  Indies,  where  upon  opening  he  finds  them  not  to 
be  of  the  quality  warranted,  he  may  store  them,  give  notice  to  the 
seller,  and  recover  back  the  money  paid  for  them,  in  an  action  for 
money  had  and  received;  or  he  may  bring  his  action  on  the  special 
agreement  of  warranty,  and  recover  damages  for  the  full  amount  of 
the  injury  he  has  sustained,  nor  is  he  obliged  to  return  the  goods,  or 
put  himself  to  any  further  expense  or  trouble  about  them.  This,  I 
take  it,  was  exactly  the  defendant's  situation  when  the  goods 
arrived  in  the  West  Indies.  He  had  his  option  to  do  one  of  two 
things :  first,  to  refuse  to  keep  the  goods,  declining  to  go  on  with 
the  purchase;  or  secondly,  to  accept  the  goods  in  lieu  of  those  sold 
him,  and  to  confirm  the  purchase  by  going  on  to  sell  them,  and 
receiving  the  amount  of  sales.  What  does  he  do  Y  Why  he  adopts 
the  latter  of  the  two  alternatives — He  sells  the  goods,  and  receives 
the  money — ^not  as  agent  for  the  seller,  that  is  not  intended,  but 
upon  his  own  account.  This  mode  of  proceeding  by  the  defendant, 
however  hard  it  bears  upon  him,  I  am  of  opinion,  has  deprived  him 
of  a  remedy  here  upon  the  warranty.  Let  us  suppose  A.  to  sell  a 
horse  to  B.  with  warranty  that  he  is  sound.  B.  receives  the  horse, 
and  riding  him  home  discovers  him  to  be  unsound,  and  says  nothing 
of  this  to  A.  but  sends  the  horse  to  vendue,  and  sells  him  for  half 
what  he  gave  for  him.  Here  he  has  elected  to  abide  by  his  contract, 
and  I  take  it  he  can  never  resort  to  the  original  seller  to  make  good 
the  difference  of  price.  I  think  the  cases  I  have  put  are  similar  to 
the  case  before  the  Court,  and  that  the  warranty,  if  any  made,  can- 
not avail  the  defendant  so  as  to  entitle  him  to  a  deduction  of  the 
waiTanty  for  any  damage  or  loss  by  him  sustained.  Suppose  the 
plaintiff  had  received  the  goods  on  sale,  with  warranty  to  him,  and 
has  paid  the  amount — if  he  does  not  recover  of  the  defendant^ 
neither  can  he  recover  of  the  person  who  sold  them  to  him ;  the 
defendant  has  put  it  out  of  the  plaintiff's  power;  for  the  defendant, 
having  sold  the  goods,  the  plaintiff  cannot  return  them,  or  give 
notice  to  the  person  who  sold  them  to  him  where  they  are.  There- 
fore it  may  be  that  the  plaintiff  paid  the  price  of  first  quality  goods; 
and  if  he  should  not  be  permitted  to  recover  against  the  defendant, 
he  will  lose  the  difference  of  price  between  goods  of  the  best  and 
^  goods  of  inferior  quality.  Whereas,  •  had  the  goods  not 
*'^"   been  disposed  of  by  the  defendant,  the  plaintiff  could  have 
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• 
letumed  or  given  notice  where  the  goods  were  stored,  and  recovered 

over  from  the  person  who  sold  to  him.    It  is  true,  that  if  at  the  time 

of  making  this  note  any  particalar  agreement  or  understanding  took 

place  between  the  plaintiff,  or  his  agent  MacCi*eery,  and  the  defend- 

ant  that  a  deduction  should  be  made  on  account  of  any  defect  in  the 

goods,  that  the  defendant  has  his  remedy  in  equity  by  making  them 

parties,  or  in  this  Court,  if  he  can  prove  the  note  was  delivered  with 

such  intention  or  understanding  of  the  parties.    The  defendant 

excepted,  and  the  verdict  and  judgment  being  against  him,   he 

brought  this  appeal. 

The  case  was  submitted  to  the  Court  without  argument. 

TT.  Borseyj  for  the  appellant. 

Purvianoe  and  &  Chase,  Jr,  for  the  appellee.    Judgment  affirmed. 


Dbtjry  &  Bennett  vs.  Negro  Grace. 

Where  the  limitation  over  is  in  fee  after  an  indefbiite  failure  of  issue,  it  is 
not  good  as  an  executory  devise,  because  of  its  tendency  to  create  a 
perpetuity  by  rendering  property  unalienable,  (a) 

In  expounding  wills,  the  first  and  great  principle  to  be  observed  is,  that  the 
intention  of  the  testator  is  to  prevail,  unless  such  intention  is  opposed 
by  some  rule  of  law. 

Z.  W.  by  his  will,  devised  as  follows:  *'  I  devise  the  whole  of  my  property, 
real  and  personal,  to  my  beloved  daughter  M.  W.  to  her  and  her  heirs 
forever;  and  in  case  she  dies  without  lawful  issue,  then  the  whole  of 
my  said  property  is  to  be  possessed  by  my  dear  wife  A.  during  her 
widowhood,  and  no  longer;  and  at  her  death  or  marriage,  to  be  sold  at 
public  sale,  and  the  money  arising  therefrom  to  be  equally  divided 
between  H.  C.  and  N.^'  M.  W.  obtained  possession  of  the  property  so 
devised  to  her,  and  died  in  the  17th  year  of  her  age,  unmarried,  and 
without  having  any  issue,  having  by  her  will  manumitted  all  her  slaves. 
A.  the  widow  of  the  testator,  is  now  living,  having  in  the  life-time  of 
M.  W.  married  one  R.  B.  Negro  Grace,  one  of  the  slaves  manumitted 
by  M.  W.  petitioned  for  her  freedom  against  H.  C.  and  N. — Hdd^  that 
the  limitation  over  in  the  will  to  A. :  during  her  widowhood,  constituted 
a  good  executory  devise,  because  it  was  to  take  effect  on  the  contin- 
gency of  M.  W.  dying  without  leaving  issue  at  the  time  of  her  death, 
and  that  the  petitioner  is  not  entitled  to  her  freedom. 

Appeax.  from  Anne  Arundel  County  Court.  In  this  case  the 
api)ellee  petitioned  for  her  freedom,  and  the  following  case  was  stated 
for  the  opinion  of  the  County  Court.  Zebedee  Wood,  being  pos- 
sessed of  sundry  negro  slaves,  and  among  others  of  the  petitioner, 
on  the  10th  of  February,  1788,  duly  made  his  last  will  and  testament, 
containing  this  clause — "I  devise  and  bequeath  the  whole  of  my 
property,  real  and  personal,  to  my  beloved  daughter  Mary  Ann 


(a)  See  Oieic  vs.  Weems^  1  H.  &  McH.  265,  note  (a). 
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Wood,  to  her  and  her  heirs  for  ever,  and  in  case  she  dies  without 
lawful  issue,  then  the  whole  of  my  said  property  is  to  be  possessed 
by  my  dear  wife  Ann,  during  her  widowhood,  and  no  longer,  and  at 
her  death  or  marriage  to  be  sold  at  public  sale,  and  five  hundred 
pounds  current  money,  out  of  the  money  arising  therefrom,  to  be 
^  ^  *  P*^^  ^^'^  ™y  executor  to  my  nephew  James  Cummins,  or  to 
••^  •  his  heirs,  (if  any,)  and  the  balance  thereof  equally  divided 
between  my  brother  Hopewell,  and  sisters  Cassandra  and  Ann,^  &c. 
The  testator  died  on  or  about  the  3rd  of  April,  1788,  without  having 
revoked,  or  in  any  manner  changed  his  will.  Samuel  Harrison,  the 
executor  named  in  the  will,  renounced  the  same,  and  letters  of 
administration  were  granted  to  Drury,  one  of  the  defendants. 
After  the  death  of  the  testator,  Mary  Ann  Wood  his  daughter  and 
legatee,  obtained  possession  of  the  negro  slaves ;  and  being  so  pos- 
sessed of  them  and  entitled  to  them,  on  the  9th  of  October,  1800, 
duly  made  her  last  will  and  testament  in  writing,  in  which,  among 
other  things,  is  as  follows :  ^'  My  will  and  desire  is,  that  all  my  negroes 
shall  be  free."  The  testatrix  died  on  the  7th  of  January,  1801,  in 
the  seventeenth  year  of  her  age,  unmarried;  and  without  having 
any  issue  of  her  body,  and  also  without  revoking  or  in  any  manner 
changing  her  will.  After  the  death  of  Zebedee  Wood,  Ann  his 
widow  intermarried  with  one  Richard  Brown,  before  the  death  of 
Mary  Ann  Wood,  and  survived  Mary  Ann  Wood,  and  is  now  in  full 
life,  and  has  received  her  thirds  of  the  personal  estate  of  Zebedee 
Wood.  Hopewell  and  Cassandra  Wood,  the  brother  and  sister  of 
Zebedee  Wood,  and  legatees  named  in  his  will,  survived  Mary  Ann 
Wood,  and  are  now  alive,  and  Ann,  the  sister  and  legatee  of 
Zebedee,  died  before  Mary  Ann  Wood,  leaving  issue  still  living. 
The  defendants  have  obtained  possession  of  the  petitioner,  and 
have  acquired  and  are  invested  with  all  the  right,  title  and  estate, 
that  Hopewell,  Cassandra  and  Ann,  had  in  the  petitioner,  and  are 
to  be  considered  in  the  same  light  that  Hopewell,  Cassandra  and 
Ann  would,  were  they  the  defendants  in  this  cause.  On  this  state- 
ment, the  County  Court  gave  judgment  for  the  petitioner,  and  the 
defendants  brought  this  appeal. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan,  and 
Nicholson,  JJ. 

^^^  T.  Bn4ihanan^  for  the  appellant,  *  cited  2  Blk.  Com.  173;  2 
^^*  Feame^s  Ex.  Dev.  1,  73;  Nichols  vs.  Hooper,  1  P.  Wms.  199; 
Target  vs.  Oaunt^  Ibid,  432;  Hughes  vs.  Sayer,  Ibid,  534;  Pinbury  vs. 
Ulkin^  Ibid,  564;  Forth  vs.  Chapman^  Ibid,G6S;  Atkinson  vs.  Hutch- 
imon,  3  P.  Wms.  258;  Lampley  vs.  Bloxcer,  3  Atlc.  396;  Keily  vs. 
Fowler,  6  Bro.  P.  C.  309 ;  Ooodtittle  vs.  Pegden,  2  T.  E.  720 ;  Wilkin- 
son vs.  South  J  7  T.  -B.  551;  Roe  vs.  Jeffery,  Ibid,  585;  Feame^s  Ex. 


DRXJEY  &  BEIO^ETT  vs.  NEGRO  GRACE.— 2  H.  &  J.  307 

Dev.  379,  (376;)  Doe  vs.  Lyds,  1  T.  R.  598;  and  Trafford  vs.  Boehniy 
3  Aik.  449. 

Johnson,  (Attorney-Greneral,)  for  the  appellee,  contended  that  a 
devise  over,  after  a  failure  of  issue  generally,  without  restrictive 
words,  was  not  an  executory  devise;  and  that  there  was  no  execu- 
tory devise  in  this  case  to  Ann,  the  wife  of  the  testator.  Love  vs. 
Wyndham,  1  Lev.  290;  Pearse  vs.  Reeves,  FoUex.  29 ;  Uarl  of  Strafford,, 
vs.  Buckley,  2  Yes.  181 ;  Badger  vs.  Lloyd,  1  Ld.  Raym.  523 ;  Beau- 
cleric  vs.  Dormer,  2  AUc.  308,  312 ;  Saltern  vs.  Saltern,  Ibid,  376;  Shef- 
field vs.  Lord  Orrery,  3  Atk.  287;  Laneshorough  vs.  Fox,  Ca.  temp.  Talb. 
262;  Feame,  322,  325,  341,  159;  2  Bac.  Ab.  76,  77;  and  Davidge  vs. 
CAancy,  4  JI.  d-  Jfc^.  393. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  Court.  The  question 
to  be  decided  by  the  Court  in  this  case,  arises  under  the  will  of 
Zebedee  Wood;  what  estate  did  Ann  Wood,  the  widow  of  Zebedee 
Wood,  take  under  the  will  ? 

It  is  a  principle  generally  recognized  by  the  Courts  of  law  and 
equity,  and  the  Court  think  well  established,  that  where  the  limita- 
tation  over  is  in  fee,  after  an  indefinite  failure  of  issue,  it  is  not 
good  as  an  executory  devise,  because  of  its  tendency  to  create  a 
perpetuity  by  rendering  property  unalienable.  In  this  ca«e  the 
limitation  over  is  to  Ann  Wood,  during  her  widowhood,  and  at  her 
death  or  marriage  to  be  sold,  &c.  It  is  stated  that  Ann,  the  widow, 
married  during  the  life  of  Mary  Ann  Wood,  the  first  devisee,  and  is 
now  living. 

In  expounding  wills,  the  first  and  great  principle  to  be  observed  is, 
that  the  intention  of  the  testator  is  to  prevail  unless  such  intention 
is  opposed  by  some  rule  of  law.  The  only  rule  of  law  which  is  sup- 
posed to  stand  in  the  way  in  this  case,  is  that  which  restrains  the 
testator  from  limiting  *  his  estate  in  such  manner  as  to  create  q^a 
a  perpetuity;  and  if  that  is  no  obstacle  in  this  case,  there  is  ^^^ 
nothing  to  prevent  the  testator's  intention  from  being  effectuated. 

The  limitation  over  to  Ann,  during  her  widowhood,  plainly  evinces 
an  intention  in  the  testator  that  she  should  be  benefited  by  the 
devise  to  her,  which  could  not  be  the  case  if  her  interest  could  not 
vest  until  the  unrestricted  failure  of  issue  of  Mary  Ann,  during  the 
widowhood  of  Ann — a  mere  possibility,  and  too  Hemote  to  be  in  the 
contemplation  of  the  testator. 

The  limitation  over  to  Ann,  during  her  widowhood,  constitutes  a 
good  executory  devise,  because  it  was  to  take  effect  on  the  contin- 
gency of  Mary  Ann  dying  without  leaving  issue  at  the  time  of  her 
death. 

The  only  consequence  which  can  result  from  Ann's  marrying  in  the 
life-time  of  Mary  Ann,  is  that  the  remainder  over,  after  the  death  or 
marriage  of  Ann,  did  take  effect  immediately  on  the  death  of  Mary 
Ann,  and  such  event  did  not  change  or  alter  the  quality  or  nature  of 


308  SHOETEB  vs.  BOSWELL.— 2  H.  &  J. 

the  estate  created  by  the  first  limitation  over  to  Ann,  nor  did  it  de- 
feat the  remainder  over. 

The  Court  are  of  opinion,  that  the  judgment  of  the  County  Court 
be  reversed.  Jtidgment  reversed. 


SHOBTEB  V8.  Boswell. 

In  a  petition  for  freedom,  the  followmg  part  of  the  deposition  of  a  witness 
was  held  to  be  competent  evidence — '^and  always  understood  she,  (the 
ancestor  of  the  i>etitioner)  came  from  R.  N.  but  did  not  know  it  of  his 
own  knowledge,  and  heard  that  she  went  by  the  name  of  P.  S.^'  As 
also  this  part  of  the  deposition  of  another  witness,  ^'That  his  mother, 
in  her  life-time,  told  him  it  was  generally  reported,  and  she  always 
understood,  that  a  woman  named  P.  S.  came  to  the  family  of  J.  L.  from 
the  family  of  R.  N.'' (a) 

A  record  book  of  Charles  County  Court,  containing  the  certificate  and  affi- 
davit of  a  priest  in  1702,  that  he  had,  in  1681,  Id  Saint  Mary's  County, 
married  a  negro  man  named  L.  R.  to  a  white  woman  named  £.  S.  both 
servants  of  W.  R.  an  affidavit  of  a  person  who  was  present  at  the  mar- 
riage, proving  the  same,  as  also  the  issue  by  the  marriage,  and  an  entry 
from  the  parish  register  of  the  latter  county,  stating  that  the  above  were 
therein  recorded  in  1702,  and  the  whole  recorded  in  the  above  record 
book  in  1708,  the  entry  thereof  in  the  record  book,  [here  being  proof  of 
the  loss  of  the  originals  and  of  the  parish  register)  was  offered  in  evi- 
dence, in  a  petition  for  freedom,  by  a  person  claiming  as  a  descendant 
from  E.  S.  to  prove  the  existence  of  a  free  white  woman  named  £.  S.  in 
the  family  of  W.  R.  her  marriage,  and  the  issue  by  that  marriage,  and 
was  held  to  be  admissible  evidence,  (h) 

Appeal  from  Charles  County  Court.  The  appellant  exhibited  to 
that  Court  her  petition  for  freedom  against  the  appellee. 

1.  At  the  trial  the  petitioner  offered  to  read  in  evidence  to  the 
jury,  the  deposition  of  Mary  Lancaster,  taken  by  consent  of  the  par- 
ties, on  the  24th  of  August,  1803 ;  wherein,  to  the  first  interrogatory 
propounded  to  the  witness,  viz :  "  Did  you  know  Martha,  or  Patt, 
who  formerly  belonged  to  Captain  John  Lancaster,  and  from  whom 
did  he  ^et  Patt  ?  "  she  answered  "  that  she  knew  Patt,  and  always 
^^^  *  understood  she  came  from  Eaphael  Xeale,  but  did  not  know 
^^^  it  of  her  ov^u  knowledge,  and  heard  that  she  went  by  the 
name  of  Patt  Shorter."  The  defendant  objected  to  the  words  "  and 
always  understood  that  she  came  from  Eaphael  Xeale,  but  did  not 
know  it  of  her  own  knowledge,  and  heard  that  she  went  by  the  name 
of  Patt  Shorter,"  as  not  being  competent  evidence,  and  the  County 
Court  sustained  the  objection,  and  refused  to  let  that  part  of  the  de- 
position be  read  to  the  jury.    The  petitioner  excepted. 


(a)  See  Mahoney  vs.  Ashton,  4  H.  &  McH.  193;  Mima  Queen  vs.  Hepburn. 
7  Cranch,  290. 

(b)  See  Shorter  vs.  Rozier,  3  H.  &  McH.  153. 
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2.  ThQ  petitioner  then  offered  and  gave  in  evidence,  by  Thomas 
Lancaster,  that  his  mother,  Mary  Lancaster,  was  dead.  And  also 
offered  to  prove  by  the  same  witness,  ^^  that  his  mother,  in  her  life- 
time, told  him  that  it  was  generally  reported,  anc^  she  always  under- 
stood, that  a  woman  named  Patt,  or  Martha,  came  to  the  family  of 
John  Lancaster  from  the  family  of  Raphael  Xeale,  of  Saint  Mary's 
Goanty."  But  the  defendant  objected  to  it,  as  incompetent  and  in- 
admissible evidence ;  and  the  County  Court  were  of  opinion  that  the 
same  was  not  competent  or  admissible  evidence,  and  refused  to  let  it 
go  to  the  jury.    The  petitioner  excepted. 

3.  The  petitioner  then  offered  and  gave  in  evidence,  that  she  was 
the  daughter  of  a  woman  named  Betty,  who  was  the  daughter  of  a 
woman  named  Sarah,  who  was  the  daughter  of  a  woman  named 
Betty,  who  was  the  daughter  of  a  woman  named  Martha,  or  Patt, 
who  was  held  in  servitude  by  John  Lancaster,  of  Charles  County, 
and  that  Patt  was  called  Patt  Shorter,  and  had  two  sisters,  namely 
Mary,  who  belonged  to  Edward  Neale,  and  Jane,  who  belonged  to 
Boswell  Keale,  and  that  Edward  and  Roswell  Neale  were  the  sons  of 
Anthony  Neale,  of  Saint  Maiy's  County,  who  died  about  the  year 
1723.  The  petitioner  also  gave  in  evidence,  that  John  Lancaster 
married  Elizabeth,  the  daughter  of  Raphael  Neale,  who  was  also  the 
son  of  Anthony  Neale,  and  that  Martha,  or  Patt,  was  given  to  John 
Lancaster  by  Raphael  Neale;  that  John  Lancaster  gave  Sarah, 
above  named,  to  Henry  Digges,  of  Charles  County,  deceased,  who 
intermarried  with  Henrietta,  the  daughter  of  John  Lancaster ;  that 
Bigges  sold  Betty,  the  daughter  of  Sarah,  to  the  defendant,  Boswell ; 
and  that  the  petitioner  was  bom  of  Betty,  after  the  sale  of  her 
mother  to  the  defendant.  The  petitioner  then  produced  one  of  the 
record  books  of  Charles  County  Court,  and  offered  to  read  in  evi- 
dence *  an  entry  made  in  the  said  record,  in  folios  225  and  226, 

to  prove  the  existence  of  a  free  white  woman  named  Eliza-  *'^* 
beth  Shorter,  in  the  family  of  a  certain  William  Roswell,  of  Saint 
Mary's  County,  and  that  she  married  a  black  man  named  Little 
Robin,  the  servant  of  Roswell,  and  had  by  him  three  daughters, 
namely  Mary,  Jane  and  Martha,  and  that  Elizabeth  Shorter,  and 
her  husband,  were  given  by  Roswell  to  Anthony  Neale,  and  that 
Neale  married  the  daughter  of  Roswell.  The  entry  was  as  follows : 
"  At  the  request  of  Mr.  Anthony  Neale,  the  following  certificate 
and  deposition  were  recorded :  Maryland,  88.  Saint  Mary's  County. 
These  are  to  certify,  that  in  the  year  1681,  or  near  about  that  time, 
I,  Nicholas  Geulick,  Priest,  the  subscriber  hereof,  did  join  together 
in  the  holy  estate  of  matrimony,  according  to  the  then  law,  a  negro 
man  named,  to  the  best  of  my  remembrance,  Little  Robin,  to  a  white 
woman,  whose  name  was  Elizabeth  Shorter,  which  couple  all  that 
time  were  both  servants  unto  Mr.  William  Roswell,  deceased,  and 
was  after,  as  I  am  informed,  disposed  of  by  the  said  Roswell  unto 
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Mr.  Anthony  Neale,  of  Charles  Oonnty.    Certified  under  my  hand, 
this  15th  day  of  June,  Anno  1702.  "  Nicholas  Geulick." 

^^  Memorandum. — ^The  day  and  year  above,  came  before  me,  Mr. 
G^ulick,  and  madft  oath  upon  the  Holy  Evangelist,  that  the  above 
affidavit  is  the  whole  truth  and  nothing  but  the  truth. 

'^  Jurat  coram  me,  Joshua  Guibert." 

^<  Maryland,  88.  St.  Mary's  County.  Emma  Boswell,  widow,  aged 
seventy  years,  or  thereabouts,  being  sworn  upon  the  Holy  Evangelist, 
declareth  upon  her  oath,  that  she  the  said  deponent,  was  present  at 
the  marriage  of  the  above  said  couple,  and  that  the  ceremony  was 
performed  by  the  above  said  Mr.  Nicholas  G^ulick,  Priest,  and  that 
the  negro  man's  name  was  Little  Eobin,  and  the  white  woman's 
name  Elizabeth  Shorter;  and  that  they  were,  at  the  time  of  their 
being  married,  both  servants  unto  this  deponent's  husband,  William 
Eoswell,  deceased,  and  by  him  given  and  made  over  and  delivered 
up  unto  Anthony  Neale,  upon  marriage  of  the  said  Neale  with  Eliza- 
beth,  the  daughter  of  said  Boswell,  and  have  remained  *  in 
•"*'*  the  said  Neale's  service  ever  since ;  and  that  after  the  mar- 
riage of  the  said  negro  man  and  white  woman,  the  said  white  woman 
had  three  mulatto  girl  children,  named  Mary,  Jane  and  Martha, 
who  are  now  living  to  the  best  of  this  deponent's  knowledge. 

"  This  15th  day  of  June,  Anno  1702.    Jurat  coram  me. 

"  Joshua  Guibebt." 

Maryland,  St.  Mary's  County,  88.  (King  and  Queen  Parish,)  June 
6,  1702.  Then  recorded  upon  the  record  book  of  the  above  said 
parish,  the  two  within  affidavits,  one  of  Mr.  Nicholas  Geulick,  Priest, 
and  the  other  of  Mrs.  Emma  Eoswell.  This  being  a  true  copy  as 
now  given  under  my  hand  the  day  and  date  above,  by  me, 

"  Wm.  Havett,  Clk.  Vestry." 

"  Entered  on  the  records  of  Charles  County,  June  the  25th,  1703.'* 
[See  3  JET.  c&  McH.  239.] 

The  petitioner  further  gave  evidence,  that  the  paper  in  the  record 
mentioned  to  be  recorded,  was  not  to  be  found  among  the  papers 
remaining  in  the  clerk's  office  of  the  county ;  and  that  the  parish 
registers  of  King  and  Queen  Parish,  in  Saint  Mary's  County,  prior 
to  the  year  1744,  have  been  lost  or  destroyed.  The  defendant 
objected  to  the  admissibility  of  the  entry  on  the  record,  as  evidence; 
and  the  County  Court  sustained  the  objection.  The  petitioner  ex- 
cepted. There  was  a  verdict  and  judgment  for  the  defendant ;  and 
the  petitioner  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch,  J.  Buchanan,  and 
NiCHOLson,  JJ.  by 

T.  Buchanan,  for  the  appellant ;  and  by 
Chapman^  for  the  appellee. 
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The  Ooubt  dissented  from  the  opinions  expressed  by  the  Court 
below,  in  all  of  the  bills  of  exceptions. 

Judgment  reversed  and  procedendo  atcarded. 
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In  an'  action  of  slander,  the  words  charged  to  have  been  spoken  were,  that 
'^he  the  said  J.  swore  false,  and  swore  to  a  lie^' — inntiendo^  ''meaning 
that  the  said  J.  had  committed  perjury;  that  the  said  J.  had  taken  a* 
false  oath  before  a  magistrate^' — Held  not  to  be  actionable. 

1^0  words  are  actionable  unless  they  impute  a  crime  to  the  plaintiff  which 
subjects  him  to  punishment,  (a) 

The  office  of  the  innuendo  is  to  explain  doubtful  words,  where  there  is 
matter  sufficient  in  the  declaration  to  maintain  the  action;  but  if  the 
words  in  themselves  are  not  actionable,  their  meaning  cannot  be  ex- 
tended by  the  innuendo  to  make  them  actionable,  (b) 

If  the  words  may  be  understood  in  a  sense  not  criminal,  there  must  be  a 
coUoquiuni  in  the  introductory  part,  to  show  they  were  spoken  in  a 
criminal  sense,  or  they  are  not  actionable. 

To  make  the  word  forsworn,  slander,  it  must  be  introduced  by  a  colloquium^ 
setting  forth  some  judicial  proceeding,  in  which  the  party  was  sworn. 

Appeal  from  Frederick  County  Court.  It  was  an  action  of  slan- 
der, and  the  declaration  stated,  that  the  plaintiff,  (now  the  appellee,) 
was  a  good,  true,  honest,  and  faithful  citizen,  and  had  always  lived 
free  and  wholly  unsuspected  of  and  from  all  manner  of  perjury,  &c. 
yet  the  defendant,  (the  appellant,)  maliciously  intending  to  injure 
the  plaintiff"  in  his  good  name,  and  to  bring  him  into  public  scandal, 
ignominy  and  disgrace,  and  to  subject  him  to  the  pains  and  penal- 
ties, by  the  laws  and  statutes  of  this  State,  made  and  provided 
against  those  who  are  guilty  of  false  swearing,  on,  &c.  spoke  and 
published  of  and  concerning  the  plaintiff  these  false,  scandalous, 
and  malicious  words,  viz.  ^^  He  (meaning  the  plaintiff,)  swore  false, 
and  swore  to  a  lie,"  (meaning  that  the  plaintiff  had  committed  i)er- 
jnry,  that  he  had  taken  a  false  oath  before  a  magistrate.)  The 
second  count  charged  the  defendant  with  uttering  these  words,  to 
other  citizens,  of  the  plaintiff:  '^He  (meaning  the  plaintiff,)  had 
swore  false,  and  would,  if  he  did  not  take  care,  lose  his  ears  for  it," 
(meaning  that  the  plaintiff  committed  perjury  before  a  magistrate.) 
The  general  issue  was  pleaded,  and  the  plaintiff  obtained  a  general 
verdict  lor  £22  17  6  current  money.  The  defendant  moved  in  arrest 
of  judgment,  and  assigned  the  following  reasons :  1.  Because  the 
words  charged  in  the  first  count  of  the  declaration  are  not  actiona- 
ble.   2.  Because  the  words  charged  in  the  second  count  are  not 

(a)  See  1  Foe's  Pldg.  114-120. 

(b)  Affirmed  in  Darsey  vs.  Whipps,  8  Gill,  468. 
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actionable.  3.  Because  the  words  charged  in  the  different  counts 
of  the  declaration,  and  alleged  to  have  been  spoken  by  the  defend- 
ant, are  not  so  laid  and  set  forth  in  the  said  counts,  as  to  entitle  the 
plaintiff  to  maintain  his  action.  4.  Because  there  is  no  coUoquium 
set  forth  in  the  declaration,  showing  the  words  were  spoken  in  refer- 
ence to  a  judicial  proceeding,  or  to  what  the  words  spoken  referred. 
The  County  Court  overruled  the  motion,  and  rendered  judgment  on 
the  verdict  for  the  plaintiff.  From  that  judgment  this  appeal  was 
brought. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan,  Nichol- 
son, and  Gantt,  JJ. 

Taney  and  F.  S.  Key,  for  the  appellant,  cited  Holt  vs.  Scholefieldy 
6  T.  E.  691. 

Shaaffy  contra,  cited  6  JBac.  Abr,  tit.  Slander,  (B.  3,)  and  Chruneth 
vs.  Derry,  3  Lev.  166. 

QAi±  *  Chase,  Ch.  J.  delivered  the  opinion  of  the  Court.  There 
^^^  are  some  principles  well  established  in  actions  of  slander, 
which  govern  the  Court  in  determining  the  case. 

First. — No  words  are  actionable  unless  they  impute  a  crime  to  the 
plaintiff,  which  subjects  him  to  punLshment.  3  Blk.  Com.  123 ;  HoU 
vs.  Scholefield,  6  T.  E.  691,  694. 

Secondly. — The  office  of  the  innuendo  is  to  explain  doubtful  words, 
where  there  is  matter  sufficient  in  the  declaration  to  maintain  the 
action;  and  if  the  words  in  themselves  are  not  actionable,  their 
meaning  cannot  be  extended  by  it  to  make  them  actionable.  HoU 
vs.  Scholefield,  6  T.  E.  694. 

Thirdly. — If  the  words  may  be  understood  in  a  sense  not  criminal, 
there  must  be  a  colloquium  in  the  introductory  part,  to  show  they 
were  spoken  in  a  criminal  sense,  or  they  are  not  actionable. 

The  word  forsworn,  although  in  one  sense  it  may  import  perjury, 
yet  it  does  not  necessarily  imply  it ;  lor  a  person  may  be  forsworn 
without  committing  perjury;  and  no  extrinsic  aid  can  be  derived, 
from  the  innuendo  to  give  the  words  a  criminal  meaning. 

If  the  words  before  the  innuendo  do  not  import  slander,  no  words 
produced  by  the  innuendo  will  make  the  action  maintainable.  It  is 
not  the  nature  of  an  innuendo  to  beget  an  action.  Forsworn  by  itself, 
does  not  import  slander;  otherwise  of  the  word  perjured.  Core  vs. 
Morton,  Yelv.  27 ;  Holt  vs.  Scholefield,  6  T.  E.  694. 

To  make  the  word  forsworn  slander,  it  must  be  introduced  by  a 
colloquium,  setting  forth  some  judicial  proceeding  in  which  he  was 
sworn.     Core  vs.  Morton,  Yelv.  27. 

The  words  in  the  declaration  charged  to  have  been  spoken  are, 
that  "  he,  the  said  Jacob,  swore  false,  and  swore  to  a  lie."  The  sub- 
sequent words,  "  meaning  that  the  said  Jacob  had  committed  per- 
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jaiy,  that  the  said  Jacob  had  taken  a  false  oath  before  a  magis- 
trate," are  part  of,  and  come  under  the  innuendo. 

The  question  is,  whether  these  words  are  actionable?  and  it  is 
admitted,  if  they  are  not,  the  judgment  must  be  arrested,  there  being 
one  defective  count  in  the  declaration — a  general  verdict  and  entire 
damages  having  been  given. 

The  Court  are  of  opinion  they  are  not;  and  that  the  judgment  of 
the  County  Court  be  reversed,  and  judgment  on  the  verdict  be 
arrested.  Jvdgm^t  reversed^  dtc. 


♦  Weems  v8.  Stallings.  365 

In  an  action  of  trover,  brought  by  an  employer  against  his  overseer,  to- 
recover  the  value  of  a  hhd.  of  tobacco  made  on  the  plantation  of  the 
plaintiff,  and  inspected  in  the  name  of  the  employer,  and  the  note 
delivered  to  the  overseer,  to  be  by  him  delivered  to  his  employer,  but 
which  was  retained  and  sold  by  the  overseer  as  his  bhare  of  the  crop  of 
six  hhds.  under  an  agreement  entered  into  between  the  parties, 
stipulating  that  the  overseer  should  have  one-sixth  part  of  all  tobacco- 
made — Held,  that  the  plaintiff  was  entitled  to  recover,  (a) 

Appeal  from  Calvert  County  Court.  This  was  an  action  of  trover, 
brought  by  the  appellant  against  the  appellee,  for  one  hogshead  of 
crop  tobacco,  weighing  988  lbs.  &c.  to  which  the  general  issue  was 
pleaded.  At  the  trial,  the  plaintiff  offered  in  evidence,  that  in  the 
year  1802,  the  defendant  carried  to  the  inspection  house  at  Lower 
Marlborough  six  hogsheads  of  tobacco,  which  grew  on  the  farm  of 
the  plaintiff  during  the  year  1802,  while  the  defendant  aeted  as  the 
overseer  of  the  plaintiff';  three  of  which  hogsheads  were  crop  to- 
bacco, one  weighing,  &c.  three  second,  one  weighing,  &c.  That  the 
tobacco  was  inspected  in  the  name  of  the  plaintiff',  and  the  notes 
delivered  to  the  defendant,  to  be  delivered  by  him  to  the  plaintiff, 
hut  that  the  defendant  delivered  only  five,  and  retained  the  one  of 
the  crop  hogsheads  weighing  988,  and  which  he  afterwards  sold. 
The  defendant  then  produced  and  read  in  evidence,  an  agreement 
in  writing  entered  into  between  him  and  the  plaintiff,  the  execution 
of  which  was  admitted,  dated  the  9th  of  September,  1801,  in  which, 
among  other  things,  it  was  agreed  that  the  defendant  was  to  serve 
the  plaintiff  as  an  overseer  for  the  ensuing  year  1802,  and  to  receive 
thereibr  the  sixth  part  of  all  tobacco,  &c.  made  by  him  on-  the  plain- 
tiff's plantation,  with  the  hands,  &c.  stated  to  found  and  furnished 
by  the  plaintiff'.  The  defendant  proved  that  the  six  hogsheads  of 
tobacco,  above  mentioned,  were  made  on  the  plantation  of  the  plain- 
tiff, while  the  defendant  acted  as  overseer  uuder  the  above  articles 
of  agreement.    He  then  prayed  the  opinion  of  the  Court,  and  their 


(a)  Cf .  Hoskins  vs.  Rhodes,  1  G.  &  J.  286. 
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direction  to  the  jury,  that  if  they  should  be  of  opinion,  that  the 
hogshead  of  tobacco  sold  by  the  defendant  was  part  of  the  crop 
made  on  the  plantation  of  the  plaintiff  daring  the  year  that  the 
defendant  acted  as  overseer  under  the  above  agreement,  that  the 
plaintiff  is  not  entitled  to  recover  in  the  present  form  of  action. 
And  the  Court,  (Gantt,  Ch.  J.)  upon  this  prayer,  instructed  the 
Jury,  that  if  they  should  believe,  from  the  evidence,  that  the  tobacco 
was  made  upon  the  plantation  of  the  plaintiff,  during  the  year  men- 
tioned in  the  agreement,  when  the  defendant  was  overseer,  and  that 
there  had  been  no  division  of  the  tobacco  so  made,  that  the  defend- 
ant had  an  undivided  property  in  the  tobacco  so  inspected  by  virtue 
^  ^  of  the  Agreement,  and  *  that  the  plaintiff  could  not  recover 
^"^  in  this  action.  The  plaintiff  excepted;  and  the  verdict  .and 
judgment  being  agaiqst  him,  he  brought  this  appeal. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan  and  Nich- 
olson, JJ.  by  *  I 

Johnson,  (Attorney-General,)  and  Magmder,  for  the  appellant; 
and  by 

0.  A.  Clagettj  for  the  appellee. 

The  Court  was  of  opinion  that  the  defendant  below  was  only  a 
hired  person ;  that  that  character  was  not  changed  by  his  compensa- 
tion being  uncertain  and  depending  on  the  amount  of  the  profits; 
that  he  had  no  such  interest  in  the  crop  as  would  justify  him  in  dis- 
posing of  it,  and  that  having  sold  the  tobacco  in  question,  he  was 
liable  to  the  plaintiff  below  in  this  form  of  action. 

Judgment  reversed,  and  procedendo  awarded. 


6.  &  J.  Chapman  vs.  Bbawneb. 

In  an  action  of  trespass  g.  c.  /.  on  a  tract  of  land  caUed  G.  D.  the  defendant 
took  defence  for  a  tract  of  land  called  A.  on  a  part  of  which  the  alleged 
treBX)as8  was  committed — Hdd^  that  the  plaintiff  was  only  entitled  to 
recover  for  a  trespass  committed  within  the  lines  of  the  tract  called  G. 
D.  as  the  same  was  located  by  him  on  the  plots  in  the  cause,  although 
he  had  been  in  the  possession  and  cultivation  of  the  land  on  which  the 
trespass  was  alleged  to  be  committed,  claiming  the  same  as  part  of  G. 
D.  for  upwards  of  50  years,  and  it  had  always  been  called  and  reputed 
as  part*  of  that  tract. 

Appeal  from  Charles  County  Court.  An  action  of  trespass  quare 
claustim /regit,  was  brought  by  the  appellants  against  the  appellee, 
for  entering  their  close  called  Gryme's  Ditch,  &c.  The  pleas  of  nan 
ctd.  and  freehold  in  the  defendant,  as  part  of  a  close  called  Adven- 
ture, were  pleaded.  Issue  was  joined  to  the  first  plea,  and  a  general 
replication  put  in  to  the  second.    The  defendant  demurred  to  the 
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replication,  to  which  there  was  a  joinder  in  demurrer.  The  County 
Court  overroled  the  demurrer,  and  directed  the  defendant  to  answer 
over  to  the  replication.  A  general  rejoinder  was  pleaded,  and  issue 
joined.  The  lands  were  located  on  plots  returned  under  a  warrant 
of  resurvey,  issued  for  that  purpose.  At  the  trial  the  plaintiffs  gave 
in  evidence,  that  fifty-two  years  ago  the  fence,  located  on  the  plots, 
was  set  up  by  the  proprietor  of  the  land,  located  on  the  plots,  and 
called  The  Adventure,  and  that  the  fence  has  been  uniformly  kept 
up.  They  further  gave  evidence,  that  between  50  and  60  years  ago 
their  father.  Person  Chapman,  had  possession  of  the  tract  of  land 
located  on  the  plots  called  Gryme's  Ditch,  and  also  of  all  that  part 
of  the  tract  called  The  Adventure,  which  lies  on  the  west  side  of  the 
fence;  that  P.  Chapman,  in  his  life-time,  cultivated  and  •  cut  Q^,y 
wood  on  the  land  on  the  west  side  of  the  fence,  and  had  full  ••'^  • 
and  uninterrupted  possession  of  the  same,  claiming  it  as  his  land ; 
that  on  the  death  of  P.  Chapman,  the  land  descended  to  the  plain- 
tiff, who  have  since  cultivated  and  cut  wood  on  the  same,  and  held 
possession  thereof  until  the  trespass  mentioned  in  the  declaration 
was  committed ;  and  that  all  that  part  of  The  Adventure,  which  lies 
on  the  west  side  of  the  fence,  has  been  called  and  reputed  as  part  of 
Gryme's  Ditch,  and  has  been  held  and  occupied  by  the  plaintiffs, 
and  their  father,  as  part  of  that  land.  The  plaintiffs  then  offered  to 
prove,  that  the  defendant  had  committed  the  trespass,  alleged  in 
the  declaration,  to  the  eastward  of  the  black  line  as  located  on  the 
plots  from  letter  B  to  letter  C,  the  second  line  of  Gryme's  Ditch,  as 
located  on  the  plots  by  the  plaintiff,  and  on  the  west  side  of  the 
fence^  But  the  defendant  obj^ted  to  the  admissibility  of  the  evi- 
dence, and  contended  that  the  plaintiffs  were  not  competent  to  give 
-evidence  of  any  trespass  committed  on  that  land ;  and  the  County 
Court,  (Gantt,  Ch.  J.)  was  of  opinion,  and  so  directed  the  jury,  that 
the  plaintiffs  were  only  entitled  to  recover  for  a  trespass  committed 
by  the  defendant  within  the  lines  of  the  tract  called  Gryme's  Ditch, 
as  the  same  is  located  on  the  plots  by  the  plaintiffs.  The  plaintiffs 
•excepted;  and  the  verdict  and  judgment  being  against  them,  this 
appeal  was  brought. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan  and 
KiCHOLsoN,  JJ.  by 
T.  Buchanan,  for  the  appellant ;  and  C  Dorsey,  for  the  appellee. 

tfudgment  affirmed. 


Smith  &  Buchanan  vs.  Gorton. 

The  Court  of  Appeals,  haviog  concurred  in  the  opinion  expressed  by  the 
County  Court  in  the  bill  of  exceptions,  but  reversed  the  judgment  on 
the  form  of  proceedings,  awarded  a  procedendo. 
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Appeal  from  Baltimore  County  Court.  Assumpsit  by  the  appel- 
lee against  the  appellants.  The  declaration  contained  two  counts. 
The  general  issue  was  pleaded ;  and  at  the  trial  the  plaintiff  offered 
certain  testimony  in  evidence.  The  defendants  objected  to  the  tes- 
timony being  given  to  the  jury  in  support  of  the  issue  joined  on  the 
second  count  in  the  declaration;  but  the  County  Court  •  (H.  q^^ 
RiDGELT,  Ch.  J.)  overruled  the  objection,  and  permitted  the  ^^^ 
evidence  to  be  given  to  the  jury.  The  defendants  excepted;  and 
the  verdict  and  judgment  being  for  the  plaintiff,  they  appealed  to 
this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan,  Nichol- 
son, and  Gantt,  JJ.  by 
HoMper  and  Purvtai/ice^  for  the  appellants;  and  by. 
Whider  and  Rogers^  for  the  appellee. 

The  Coubt  were  of  opinion  that  there  was  error  in  the  form  of 
proceedings,  the  second  count  in  the  declaration  being  defective; 
but  they  concurred  in  the  opinion  expressed  by  the  Court  below  in 
the  bill  of  exceptions.        Judgment  reversed^  and  precedendo  awarded. 


MuDB  v8.  Beeves. 

The  amount  expressed  in  a  note,  purporting  to  be  a  genuine  bank  note,  but 
which  was  proved  to  be  forged,  may  be  recovered  in  an  action  of  as- 
sumpsU  by  the  holder  of  the  note  from  the  person  of  whom  he  received 
it,  although  at  the  time  of  its  receipt,  neither  party  knew  it  not  to  be 
genuine,  and  the  defendant  did  not  warrant  it  to  be  genuine,  or  en- 
dorse it. 

Appeal  from  Charles  County  Court.  An  action  of  assumpsit  was 
brought  by  the  appellant  against  the  appellee,  and  the  declaration 
contained  counts,  for  money  had  and  received,  for  the  price  of  a 
gelding  sold,  a  quantum  meruit  for  a  gelding  sold,  lor  money  paid,  laid 
out  and  expended,  for  money  lent  and  advanced.  The  general  issue 
was  pleaded.  At  the  trial  the  plaintiff  gave  in  evidence,  that  some- 
time before  the  bringing  the  action,  he  agreed  with  the  defendant 
to  sell  him  a  horse  for  the  sum  of  860,  and  that  the  defendant  agreed 
to  pay  that  sum  for  the  horse ;  that  the  horse  was  to  be  delivered 
on  the  payment  of  the  price  agreed  upon.  That  on  the  day  after 
the  agreement,  the  defendant  sent  to  the  plaintiff  the  paper  pro- 
duced, purporting  to  be  a  bank  note  of  the  Bank  of  Baltimore  for 
$100.  That  the  person  by  whom  the  note  was  sent  delivered  it  to 
the  plaintiff,  who,  before  receiving  it,  asked  the  opinion  of  one 
M'Pherson  whether  the  note  was  genuine  or  not,  who  was  of  opinion 
that  the  note  was  genuine.    That  the  plaintiff  delivered  the  horse^ 
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according  to  the  defendant's  request,  to  the  person  by  whom  the 
defendant  had  sent  the  note,  and  the  plaintiff  also,  at  the  same  time, 
according  to  the  defendant's  request,  paid  to  the  same  person,  for 
the  defendant,  $40,  being  the  difference  between  the  sum  specified 
in  the  note,  and  the  price  of  the  horse.  That  the  defendant  received 
the  $40.  *  The  plaintiff  then  gave  in  evidence,  that  the  note 
**^*  was  forged.  There  was  no  evidence  that  the  defendant  or 
plaintiff  knew  or  suspected  that  the  note  was  forged,  nor  was  there 
any  evidence  that  the  defendant  had  endorsed  the  note,  or  had 
expressly  warranted  it  to  be  genuine;  but  both  plaintiff  and  defend- 
ant considered  it  genuine  at  the  time.  The  defendant  then  prayed 
the  Court  for  their  instruction  to  the  jury,  and  the  Court,  (Key  and 
Glabke,  a.  J.)  according  to  the  defendant's  prayer,  were  of  opinion, 
and  did  instruct  the  jury,  that  if  they  should  be  of  opinion,  from  the 
evidence,  that  the  defendant,  at  the  time  he  sent  the  note  to  the 
plaintiff,  did  not  know  that  it  was  a  forged  note,  or  had  not  endorsed 
it  to  the  plaintiff,  or  expressly  warranted  it  to  be  a  good  note,  that 
the  plaintiff  was  not  entitled  to  recover;  and  that  the  law,  from  the 
evidence  offered,  did  not  imply  a  warranty  or  contract  on  the  part  of 
the  defendant  to  pay  the  sum  specified  in  the  note,  to  the  plaintiff, 
although  the  note  was  forged,  unless  he  knew  that  the  note  was 
forged  when  he  delivered  it  to  the  plaintiff*,  or  had  endorsed  the 
note,  or  expressly  warranted  it  to  be  a  genuine  one.  The  plaintiff 
excepted;  and  the  verdict  and  judgment  being  for  the  defendant,  the 
plaintiff  brought  this  appeal. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan    and 

S^ICHOLSON,  JJ.  by 
T.  Buchanan  and  Chapman^  for  the  appellant;  and  by 
C.  Borsey  and  Baker ^  for  the  appellee. 

Judgment  reversed^  and  procedendo  awarded. 


Keys  &  Hebon  vs.  Goldsbobough's  Lessee. 

A.  p.  by  his  will,  devised  to  C.  C.  &  A.  M.  all  his  real  estate,  to  be  sold  by 
them  for  the  payment  of  his  debts.  Evidence  of  a  sale  made  at  auction 
by  them  to  W.  G.  of  a  part  of  the  real  estate,  together  with  a  memo- 
randum of  the  sale,  subscribed  by  the  auctioneer,  and  a  receipt  given  by 
them  for  the  purchase  money — Held  to  be  admissible  evidence  to  show 
a  title  at  law  in  W.  G.  without  a  deed  of  bargain  and  sale,  or  other 
conveyance,  to  him  from  the  trustees,  and  to  be  sufficient  to  enable  his 
lessee  to  recover  such  real  estate  in  an  action  of  ejectment,  (a) 

R.  H-  by  his  will,  devised  as  follows:  "  I  give  and  bequeath  unto  my  dearly 
beloved  son,  C.  H.  the  free  use  of  my  land  called,'^  &c.  '^  with  all  the 


(a)  See  Lannay  vs.  Wilson,  30  Md.  536;  Oreen  vs.  Drummond^  31  Md.  71; 
Boring  vs.  Lemmon^  5  H.  &  J.  223. 
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houses, ''  &c.  ^'during  his  natural  life,  to  occupy  and  enjoy  the  same;  and 
after  the  decease  [of  my]  said  son  C.  H.  I  give  and  bequeath  the  said 
land  called, '^  &c.  ^^  with  all  the  houses/'  &c.  ^^  unto  the  heirs  of  my  son 
C.  H.  lawfully  begotten  of  his  body,  forever;  and  for  want  of  such 
heirs,  I  give,"  &c. — Hdd  by  the  County  Court  that  under  this  devise,  C. 
H.  took  an  estate  in  tail  general,  (a) 

Appeal,  from  Dorchester  County  Court.  This  was  an  action  of 
ejectment  brought  by  the  present  appellee,  (the  plaintiff  in  the  Court 
below,)  to  recover  possession  of  a  tract  of  land  called  Ennalls'  Inheri- 

^      tance.   The  defendants  •  (now  appellants,)  appeared  and  took 
general  defence. 

1.  At  the  trial  the  plaintiff  proved  that  Archibald  Pattison,  on  the 
9th  of  August,  1791,  being  seized  of  the  land  for  which  the  action  was 
brought,  and  of  other  lands,  duly  made  his  will,  in  which  be  stated  that 
he  meant  and  intended  to  dispose  of  all  his  estate,  real  and  personal, 
and  to  charge  all  his  real  estate  with  the  payment  of  his  just  debts. 
He  then  devised  to  his  Mends,  Charles  Crookshanks  and  Archibald 
Moncreiff,  and  the  survivor  of  them,  all  his  real  and  pei^nal  estate, 
to  be  sold  and  disposed  of  by  them,  in  as  full  and  ample  manner  as  he 
himself  could  dispose  of  them,  for  the  payment  of  his  debts,  leaving 
the  manner  of  such  disposition  entirely  to  their  own  judgment  and 
discretion ;  but  it  was  his  request  and  direction  to  them,  that  his 
lands  on  Transquakin  Eiver,  bought  of  Captain  Ennalls,  and  those 
bought  of  Stewart,  should  if  possible  be  reserved,  together  with 
those  taken  up  by  him,  which  adjoined  those  purchased  of  Stewart, 
but  more  particularly  the  dwelling  plantation  where  Col.  Bartholo- 
mew Ennalls  i^sided,  which  he  directed  should  be  last  sold  of  any 
of  his  real  estate,  and^if  possible  reserved  for  his  daughter.  And, 
after  the  payment  of  his  debts,  he  gave  and  bequeathed  to  his  dear 
daughter,  Mary  Pattison,  and  the  heirs  of  her  body,  all  his  estate 
real  and  personal,  &c.  He  appointed  Crookshanks  and  Moncreiff^ 
executors  of  his  will,  and  trustees  for  the  sale  of  his  real  and  personal 
estate,  and  directed  that  the  said  powers  should  be  fully  delegated 
to  the  survivor  in  case  of  the  death  of  either,  and  that  such  survivor 
might  delegate  the  same  to  his  executor,  if  not  before  fully  executed. 
The  plaintiff  also  proved,  that  Pattison  died  seized  of  the  land  in 
dispute,  and  that  after  his  death,  Crookshanks  and  Moncreiff,  on 
the  3d  of  December,  1791,  caused  the  will  to  be  duly  proved,  and  on 
the  same  day  renounced  their  right  to  the  executorship.  The  plain- 
tiff also  proved  that  Crookshanks  and  Moncreiff  took  upon  them- 
selves the  execution  of  the  tnists  mentioned  in  the  will,  and  of 
the  powers  and  authority  therein  contained  and  limited,  and  that 
afterwards,  on  the  15th  of  October,  1792,  they  exposed  the  tract 
of  land  called  Ennalls'  Inheritance,  and  also  other  lands,  to  sale  at 
public  auction,  for  the  purpose  of  discharging  the  debts  of  Pattison, 

(a)  Of.  Clarke  vs.  Smith,  49  Md.  106. 
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and  in  porsuance  of  the  trusts,  and  that  the  lessor  of  the  plaintiff 
became  the  highest  bidder  and  parchaser  thereof,  and  *  the  ^^^ 
lands  were  sold  and  struck  off  to  him  by  the  trustees.  The  ^  •  * 
plaintiff  also  gave  in  evidence  the  auctioneer's  bill  or  memoran- 
dum of  the  sale,  subscribed  by  him,  which  subscription,  he  being 
dead,  was  duly  proved;  and  also  the  exemplification  of  a  judg- 
ment recovered  by  Moncreiff,  as  the  surviving  trustee  against  the 
lessor  of  the  plaintiff,  for  the  purchase  money  arising  from  the  said 
sale;  and  also  a  receipt  given  by  Moncreiff  to  the  lessor  of  the  plain- 
tiff, for  the  payment  of  the  money  so  recovered,  under  the  hand  and 
seal  of  Moncreiff,  duly  proved,  which  payment  was  made  before  the 
commencement  of  this  ejectment.  The  defendants  objected  to  this 
evidence,  and  contended  that  it  was  inadmissible  and  incompetent 
to  show  a  title  at  law  in  the  lessor  of  the  plaintiff  to  the  land  claimed 
in  this  ejectment;  and  moved  the  Court  to  direct  the  jury,  that 
miless  the  plaintiff  should  produce  and  show  a  deed  of  bargain  and 
sale,  or  other  conveyance,  duly  executed,  acknowledged  and  enrolled^ 
according  to  law,  in  the  usual  forms  of  law,  to  the  lessor  of  the 
plaintiff,  ibr  the  lands  so  sold,  the  plaintiff  was  not  entitled  to 
recover.  But  the  Court,  [Polk,  Ch.  J.  and  Eobins,  A.  J.]  were  of 
opinion,  and  determined  that  the  evidence  was  admissible  and  com- 
petent to  show  a  title  at  law  in  the  lessor  of  the  plaintiff,  without 
a  deed  of  bargain  and  sale,  or  other  conveyance,  and  directed  the 
jury,  that  if  they  believed  the  evidence,  the  same  was  sufficient  to 
enable  the  plaintiff  to  recover.    The  defendants  excepted. 

2.  The  plaintiff  then  proved  that  Eobert  Heron,  on  the  29th  of  June^ 
1788,  being  seized  of  the  tract  of  land  called  Ennalls'  Inheritance,^ 
mentioned  in  the  declaratiop,  duly  made  his  will,  and  thereby,  as  ta 
such  worldly  estate  as  it  had  pleased  God  to  bless  him  with,  he 
devised  as  follows :  '^  It  is  my  will,  and  I  do  order,  that  in  the  first 
place  all  my  just  debts  and  funeral  expenses  be  paid  and  satisfied. 
Itemj  I  give  and  bequeath  unto  Elizabeth,  my  dearly  beloved  wife, 
during  her  widowhood,  the  use  of  all  my  estate  real  and  personal,'' 
&c.  '^  When  it  shall  please  God  to  take  to  himself  my  dear  and 
loving  wife,  then  my  will  and  desire  is,  that  my  estate  both  real  and 
personal,  be  given  and  bequeathed  in  manner  following :  Item^  1  give 
and  bequeath  unto  my  dearly  beloved  son  Cuthbert  Heron,  the  fi-ee 
use  of  my  land  whereon  I  now  live,  called  Ennalls'  Inheritance,  being 
by  estimation  about  300  acres,  with  all  *  the  houses  and  Q,y^ 
improvements  thereon,  during  his  natural  life,  to  occupy  and  •^  •  ^ 
enjoy  the  same;  and  after  the  decease  of  my  said  son  Cuthbert 
Heron,  I  give  and  bequeath  the  aforesaid  lands  called  Ennalls' 
Inheritance,  with  all  the  houses  and  improvements  thereon,  unto  the 
heirs  of  my  said  son  Cuthbert  Heron,  lawfully  begotten  of  his  body, 
for  ever;  and  for  want  of  such  heirs,  I  give  and  bequeath  the  afore- 
said lands  called  Ennalls'  Inheritance,  with  the  improvements  there- 
on, unto  my  dearly  beloved  son  Eobert  Heron,  and  the  heirs  of  his 
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body  lawfully  begotten,  for  ever ;  and  for  want  of  such  issue,  to  my 
dearly  beloved  son  Charles  Heron,  and  the  heirs  of  his  body  lawfoHy 
begotten,  for  ever,  and  for  want  of  such  issue,  to  my  four  daughters, 
to  be  equally  divided  amongst  them,  and  the  heirs  of  their  bodies 
lawfully  begotten,  for  ever.     Item,  I  give  and  bequeath  to  my 
beloved  son  Robert  Heron,  a  tract  of  land  called  Heron's  First 
Addition,  267  acres,  unto  him  the  said  Robert  Heron,  and  the  heirs 
of  his  body  lawfully  begotten,  for  ever.''    There  was  a  similar  devise 
of  Heron's  Second  Addition  to  his  son  Charles.    The  plaintiff  further 
proved,  that  being  so  seized,  the  said  last  named  testator  afterwards 
died,  leaving  the  lands  and  tenements  in  his  will  mentioned,  and  the 
several  children  therein  also  mentioned.    That  Elizabeth  Heron,  the 
widow  of  the  testator,  survived  him,  and  entered  into  the  premises 
devised  to  her,  and  held  the  same  during  her  widowhood,  which 
ended  with  her  life  in  the  month  of  December,  1803,  when  she  died. 
That  Cuthbert  Heron,  the  devisee  in  the  will  mentioned,  also  sur- 
vived the  testator,  and  on  the  21st  of  May,  1784,  being  of  lawful  age, 
by  deed  of  indenture  duly  executed,  acknowledged  and  recorded,  he 
granted,  bargained  and  sold,  Ennalls'  Inheritance,  with  other  land, 
with  the  appurtenances,  to  Archibald  Pattison,  and  his  heirs,  in  fee 
simple,  under  whom  the  lessor  of  the  plaintiff  claims.    That  Cuth- 
bert Heron  afterwards,  in  the  year  1790,  died,  leaving  lawful  issue, 
Cuthbert  Heron,  one  of  the  defendants,  his  eldest  son  and  heir  at 
law.    The  defendants  objected  to  the  title  claimed  by  the  plaintiff, 
and  contended  that  Cuthbert  Heron,  under  the  will  of  Robert  Heron, 
took  only  an  estat>e  for  life  in  the  lands  devised  to  him,  and  had  no 
lawful  power  to  make  a  conveyance  of  the  said  lands  beyond  his 
natural  life.     But  the  Court,  [Robins,  A.  J.]  was  of  opinion,  and 
Q>yQ   ^^^^^®^>  ^^'^^  Cuthbert  Heron,  •  took  an  estate  in  tail  general 
^  ■  •^   in  the  lands  devised  to  him  by  Robert  Heron,  and  therefore 
had  lawful  power,  according  to  the  laws  of  this  State,  to  make  the 
conveyance  of  the  21st  May,  1784,  and  directed  the  jury  accordingly. 
The  defendants  excepted.    Verdict  and  judgment  for  the  plaintiff, 
and  the  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan,  and 
[N^iCH  OLSON,  J  J.  by 

Hammond,  Campbell,  Carmwhasl,  and  Kerr,  for  the  appellants; 
and  by 

Martin,  Bullitt,  J,  Bayly,  and  W,  B.  Martin,  for  the  appellee. 

The  Court  concurred  with  the  Court  below  in  the  opinion  given 
as  stated  in  the  first  bill  of  exceptions ;  but  as  to  that  expressed  in 
the  second  they  gave  no  opinion,  in  consequence  of  the  parties  wish- 
ing to  effect  a  compromise.  Judgment  affirmed. 
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Leeke's  Adiu'r  d.  b.  n.  m.  Bkanks. 

The  not  returning  an  inventory  on  the  estate  of  no  inteatute  by  hit)  adminis- 
trator, is  Dot  sufficient  evidence  to  charge  the  adminigtraCor  with  a  debt 
of  the  intestate. 

Ekkob  to  the  General  Court.  Debt  on  it  bond  lor  the  payment 
of  money,  dat^d  in  lT<tT,  execnted  by  the  intestate  of  the  appelhrnt 
to  the  appellee.  Payment  and  plene  adminintrant  wore  pleaded,  to 
which  there  were  the  general  repliL-ations,  and  issues  joiiied.  The 
facta  were  the^ :  The  bond,  on  which  the  Hiiit  was  brought,  was 
executed  by  Frank  Leeke,  the  obligor,  who  died  intestate,  and  8. 
Leeke  took  out  letters  of  adoiinistrution  ou  \m  estate,  and  gave  bond 
as  the  law  n^quired,  for  its  due  administratiou.  S.  Leeke  died  intes- 
tate, without  having  returned  an  inventory  ou  the  estate  o!  F.  Leeke. 
S.  Hepburn,  the  detendant,  (uow  appellant,)  alt«r  the  death  of  tj.  Leeke, 
took  out  letters  of  administration  de.  bonis  non  on  the  estate  ol'  F. 
Leeke,  and  gave  bond  for  the  due  admin  istrdtiou  of  the  estate  of  F. 
Leeke,  un  ad  ministered  by  S.  Leeke.  Hepbuni  did  not  return  an 
inventory  on  the  estate  of  F.  Leeke  within  twelve  months  ffom 
taking  out  the  lettefs  de  bonis  non,  nor  had  he  done  so  at  the  time  of 
liringing  this  muit.  The  ijueMtiuu  submitted  on  these  facts  Ut  the 
Court  was  •whether  they  were  aufflcieut  to  charge  the  defend-  q,^- 
ant  below  with  the  debt  for  which  the  suit  was  instituted!  "»'■ 
The  General  Court,  at  t)i;toI)er  Term,  180i,  were  of  ojiiuion  they 
were  sufficient,  and  gave  judgment  for  the  plaintiff.  The  de('enilant 
brought  the  present  writ  of  error. 

The  cause  was  argued  in  this  Court  btsfore  Polk,  Buchanan, 
SicuoLSON  and  Eakle,  JJ. 

Ma(irudcr,  for  the  plnintift'  iu  error,  cited  Mort/an  vs.  •iladi;  <t  tix. 
ante  .iS;    U'iteoM'*  £x'r  vs.  Utadr  et  ux.  ante  liSl;  and  Prake's  Evitl. 

34fi,  sm. 

Hhaaff,  for  the  defendant  in  error,  cited  ikcinb.  tt20;  and  the  Act 
of  l~i*M,  cli,  101,  JudfimenI  rcperted. 


Gastt  (■«.  BowiE'.s  Adm'r.     Hame  tm.  Samk. 

Tlie  defendant,  aa  surety  fi>r  F.  B.  on  ii  bond  (or  the  payment  of  money 
given  til  the  [ilointill  as  tniBtee  for  the  sale  of  an  estate,  having  pleaded 
payment,  at  the  trial  oSerod  tu  Sle  an  account  in  bar,  claiming  iu  the 
name  of  F.  B.  a  sum  of  money  due  to  him  as  hie  proportion  of  the 
amount  of  the  Bales  of  the  said  estate — Iletd.  that  the  account  oould  not 
be  filed. 

To  establish  tbe  aliove  account  in  bar.  the  defendant  offered  to  read  a  copy, 
under  seal,  of  a  decri*  of  the  Court  of  Chancery,  for  the  sale  of  the 
estate  of  J.  E.  and  tbe  appointment  of  tbe  plaintiff  trustee  to  make  the 
21  2  n.  &  J. 
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sale,  and  the  trustee  ^s  report  of  the  sale  and  ratification  by  the  Chancel- 
lor, together  with  the  auditor  ^s  statement  and  ratification  thereof  show- 
ing the  proportion  due  to  the  creditors,  and  among  others  of  the  sum 
due  to  F.  B.  above  named,  and  claimed  to  be  set  off — HM^  that  such 
evidence  was  inadmissible. 
The  plaintiff  to  show  that  F.  B.  was  not  entitled  to  the  proportion  adjudged 
to  him  out  of  the  proceeds  of  the  sale  of  the  real  estate  of  J.  £. ;  and  to 
prove  that  F.  B.  was  one  of  tne  sureties  in  the  administration  on  the 
personal  estate  of  J.  E.  and  that  it  had  been  misapplied,  and  not  legally 
administered,  offered  in  evidence  the  administration  bond,  and  an  ac- 
count signed  by  F.  B.  for  the  administratrix — Held,  that  the  evidence 
was  not  admissible. 

Appeals  from  Prince  George's  CouDty  Court.  They  were  two 
aotions  of  debt  on  joint  and  several  bonds,  given  to  the  appellant,  as 
trustee  appointed  by  the  Court  of  Chancery  for  the  sale  of  the  real 
estate  of  J.  Eversfleld,  each  by  F.  Bowie,  with  the  appellee's  intes- 
tate, and  J.  Brown,  his  sureties ;  each  bond  wa8  conditioned  for  the 
payment  of  £19  5  0.  The  defendant,  (now  appellee,)  in  each  case 
pleaded  payment  by  his  intestate,  to  which  there  was  the  general 
replication,  and  issue  joined. 

1.  At  the  trial  of  the  first  cause  at  September  Term,  1801,  afler 
the  jury  were  sworn,  the  defendant  produced  and  offered  to  file  the 
following  account  in  bar.  ^^  Thomas  Gantt,  trustee  for  the  creditors 
of  John  Eyersfleld,  to  Fielder  Bowie,  Dr. 

1793.  To  the  sum  adjudged  to  be  due  me  by  the  Chancellor  as  my 
proportion  of  the  amount  of  the  sales  of  John  Eversfield's  real 
estate £67  3  3^ 

To  which  the  plaintiff  objected.  But  the  County  Court  overruled 
the  objection,  and  permitted  the  account  to  be  filed,  and  the  same 
was  filed. «  The  plaintiff  excepted. 

^^  ♦  2.  At  the  trial  of  the  second  cause  at  April  Term,  1802,  it 
•^  ■  ^  having  been  agreed  between  the  parties  that  the  plea  of  discount 
might  be  pleaded  and  made  up  in  a  regular  manner,  and  that  anything 
might  be  given  in  evidence,  which  could  legally  be  given  in  evidence 
under  that  plea,  the  plaintiff  offered  in  evidence,  that  the  bond  on 
which  this  suit'was  brought  was  given  by  F.  Bowie,  as  the  principal 
obligor,  and  A.  Bowie,  deceased,  and  J.  Brown,  his  sureties,  to  the 
plaintiff,  j4s  trustee  for  the  sale  of  J.  Everstteld's  real  estate,  and  that 
the  money  claimed  to  be  due  thei*eon  is  not  claimed  by  the  plaintiff 
in  his  individual  capacity,  but  as  trustee  as  aforesaid.  To  establish 
the  plea  of  discount  in  this  cause,  and  to  have  the  account  in  bar 
mentioned  therein  discounted  out  of  the  bond  on  which  this  suit  is 
brought,  the  defendant  offered  in  evidence  a  copy,  under  seal,  of  the 
decree  made  in  the  Court  of  Chancery  in  the  case  of  the  (Teditors  of 
John  Eversfleld,  deceased,  against  Mary,  his  only  daughter  and  heir, 
decreeing  that  the  real  estate  of  the  said  Eversfleld,  which  descended 
to  his  daughter  Mary,  be  sold  for  the  payment  of  the  debts  of  her 
father,  and  that  T.  Gantt,  (the  plaintitt*,)  be  appointed  trustee  to 
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sell  the  said  real  estate ;  that  he  should  divide  the  purchase  money 
into  six  or  more  equal  parts,  and  take  a  sepiirate  bond  ior  each  part, 
in  order  that  the  same  might  be  assigned  amongst  the  creditors  in 
case  they  should  bo  elect,  and  it  should  appear  to  the  Court  proper 
to  be  so  done.  That  he  should  bring  into  Court  the  money  iiriaing 
from  the  sale,  to  be  applied  in  satiatying  Just  claims  agninst  the  de- 
ceased. Also  a  copy,  under  seal,  of  the  report  made  by  the  trustee 
of  the  sale  of  the  said  real  estate,  and  the  Chancellor's  order  ratify- 
ing the  same ;  and  the  auditor's  statement  of  the  proportions  due  to 
the  creditora,  and  amont;  others,  to  F.  Bowie,  of  £28  12  1,  and  £18 
18  1;  to  F.  Bowie  &  Co.,  £77  14  4;  to  A.  Bowie,  (the  defendant's 
intestate,)  £6  It!  11,  and  to  Contees  and  Bowies  £15  17  10.  Which 
statement  was  approved  and  ratified  by  the  Chancellor.  The  de- 
fendant also  oftfered  to  prove,  that  F.  Bowie  mentioned  therein,  is 
the  same  F.  Bowie  mentioned  in  the  liond  on  which  this  suit  is 
brought.  The  plaintiff  objected  to  the  copy  of  the  decree,  Sx.  being 
read  in  evidence.  But  the  <}ourt,  [Sprkkj,  Ch.  J.]  overruled  the 
objection,  and  permitted  the  same  to  be  read,  and  it  was  rea*l  ac- 
cordingly.   The  plaintiff  excepted. 

•  Zi.  The  plaintiff  to  prove  that  F.  Bowie  was  one  of  the  „*„ 
sureties  in  the  administration  bond  on  the  iwrsonal  estate  of  **  '^ 
J.  Eversfleld,  a^d  that  the  personal  estate  had  been  misapplied,  and 
not  legally  administered,  offered  in  evidence  the  administration 
bond,  and  account  signed  by  F.  Bowie,  for  the  administratrix,  and 
intending  t«  prove  thereby  that  F.  Bowie  was  not  entitled  to  a  pro- 
portion of  the  sales  of  the  real  estate  of  J.  Eversfleld,  equal  to  the 
sums  awanled  to  him.  The  defendant  objected  to  the  same  being 
proved  and  read  in  evidence ;  and  the  County  Court,  [SPBiRtr,  Ch. 
J.  and  Dt'ckett,  A.  J.]  being  divided  in  opinion,  the  same  was  not 
permitted  to  be  proved  or  offered  in  evidence.  The  plaintiff  ex-, 
cepted.  Verdicts  and  Judgments  in  both  cases  for  the  defendant, 
and  the  plaintiff  prosecuted  these  appeals. 

The  causes  were  argued  before  Chase,  Ch.  .T.  Polk,  Buciianak, 
Nicholson,  and  Earle,  JJ.  by 
MafirudfT,  for  the  appellant ;  and  T.  Buchanan,  for  the  appellee. 

The  C<h'RT  dissented  from  the  opinions  of  the  Court  below, 
given  in  the  first  and  second  bills  of  exceptions,  as  herein  stated, 
and  (incurred  with  that  Court  in  the  opinion  given  in  the  third  bill 
of  exceptions.  Jvfl/imenU  rprersed,  and  prot'edentlon  uieardeA. 


Barnes  vh.  Blackiston  tt  al. 

B.  and  J.  Bold  and  delivered  to  H.  B.  a,  quantity  of  Engar,  under  a  parol 
agreemoDt  with  J-   R.  tliat  J.  K.  would  pay  for  the  sugar  if  H.  B.  did 
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not.  J.  R.  paid  B.  and  J.  for  the  sugar;  and  an  action  of  assumpsit 
was  brought  in  the  names  of  B.  and  J.  for  the  use  of  J.  R. — Hdd^  that 
it  could  not  be  sustained. 
As  a  matter  of  practice,  the  evidence  offered  to  the  jury  on  which  the  opinion 
of  the  Court  is  prayed,  ought  to  be  stated  in  the  bill  of  exceptions.  The 
Court  of  Appeals,  however,  will  retain  a  bill  of  exceptions  where  the 
Court  below  was  called  on  and  did  give  a  direction  to  the  jury,  although 
no  facts  are  stated  therein  (a) 

Appeal  from  Charles  County  Court.  This  was  an  action  of 
assumpsit,  brought  by  the  appellees,  and  entered  for  the  use  of  James 
Bobertson,  against  the  appellant.  The  declaration  contained  a 
count  for  goods,  wares  and  merchandises,  properly  chargeable  in  ac- 
count, as  by  a  particular  account,  &c.  a  count  for  money  paid,  laid 
out  and  expended,  and  a  count  on  a  quantum  meruit  for  goods,  &c. 
property  (chargeable  in  account,  sold  and  delivered.  An  account 
was  ^led  with  the  declaration,  in  which  the  defendant  was  charged 
as  debtor  to  the  plaintiffs,  on  the  3d  of  December,  1799,  "  to  1  hhd. 
^^  sugar,  p.  bill  p.  Mr.  James  *  Robertson,  on  90  days  credit, 
•^  •  ■  $174  55."  At  the  trial  of  the  cause,  the  defendant  moved  the 
Court  to  direct  the  jury,  that  if  they  find  from  the  evidence  that  the 
plaintiffs  sold  and  delivered  to  the  defendant  the  sugar  mentioned  in 
the  declaration,  under  a;  parol  agreement  with  James  Kobertson, 
(for  whose  use  the  suit  is  endorsed  on  the  record,)  that  he  Bobertson 
would  pay  for  the  sugar  if  the  defendant  did  not,  and  that  Robert- 
son did  pay  the  plaintiffs  for  the  sugar,  in  virtue  of  his  agreement, 
at  the  request  of  the  plaintiffs,  that  then  the  action  cannot  be  main- 
tained in  the  names  of  the  plaintiff's,  for  the  use  of  Robertson,  but 
that  Robertson  should  have  brought  an  action  in  his  own  name  for 
money  advanced,  or  laid  out  and  expended,  for  the  defendant. 
Which  opinion  and  direction  the  County  Court,  [Sprigg,  Ch.  J.] 
refused  to  give  to  the  jury.  The  defendant  excepted ;  and  the  ver- 
dict and  judgment  being  for  the  plaintiffs,  the  defendant  prosecuted 
this  appeal. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan,  and 
Nicholson,  JJ. 

T,  Buchanan^  for  the  appellant,  contended,  that  the  judgment  of 
the  Court  below  must  be  reversed.  That  it  was  too  plain  a  case  to 
require  an  argument. 

Sha^ff,  for  the  appellee.  The  claim  is  a  proper  one  against  the 
appellant,  yet  the  action  may  have  been  misconceived.  This  Court 
can  only  look  at  the  declaration  and  the  bill  of  exceptions.  The 
Court  below  were  right  in  refusing  to  give  the  opinion  prayed  for,  if 
there  was  no  evidence  in  the  case.    There  are  no  facts  stated  in 


(a)  Approved  in  Brice  vs.  Randall,  7  G.  &  J.  353.    See  Evams"  Prac.  396. 
2  Poe's  Pldg.  sees.  314-319. 
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the  bill  of  exceptioDa,  but  a  hy|)Othetical  opinion  prayed  to  be  given 
by  the  Court,  which  the  Court  very  properly  refused -to  give.  No 
evidence  was  offered  that  the  money  was  paid  by  Robertson,  or  any 
agreement  that  be  would  pay  it,  if  the  defendant  did  not;  and  this 
Gonrt  cannot  say  that  the  Court  below  erred  in  refusing  to  give  an 
opinion  where  no  facta  were  proved  to  justify  such  opinion  being 
given.  It  is-not  stated  that  the  defendant  offered  to  prove  the  fact 
of  payment  by  Robertson,  nor  that  the  plaintiffs  had  beea  paid.  If 
the  judgment  is  reversed,  this  Court  will  say  that  the  opinion  ought 
to  have  been  given  by  the  Court  below,  although  founded  on  no 
facts.  It  cannot  be  inferred  '  by  this  Court  judicially,  that  Q»g 
there  was  any  evidenee  offered  at  all.  This  Court  cannot  ""^ 
travel  ont  oC  the  record.  It  is  important  that  facta  should  be  stated ; 
and  this  Court  cannot  reverse  this  judgment,  as  there  was  no  state- 
ment of  facts  upon  which  the  opinion  and  direction,  as  prayed,  could 
be  given. 

T.  Buchanan,  in  reply.  Hypothetical  opinions  have  been  olteo 
given  in  the  late  General  Court,  and  Courts  do  so  when  they  do  not 
require  the  whole  facts  spread  upon  the  record.  It  is  done  to  pre- 
vent the-drawing  up  the  facts,  and  crowding  the  record,  and  t«  save 
expense  to  the  parties.  Such  was  the  practice  in  the  cases  of  Law- 
rence vs.  Deralt,  (October  Term,  1794.)  Mahony  vs.  Ashton,  i  H.  £ 
McH.  296,  305 ;  Newman  vs.  Morris,  4  ff.  <C  McB.  421 ;  Queen  vs. 
.4«Aton,  3  B.  d-  McB.  339 ;  Worthinf/ton  vs.  FiUhy,  (October  Term, 
1791 ;)  and  Reeves  vs.  Mddletony  (May  Term,  1793.) 

Ckase,  Ch.  J.  In  every  case  where  the  Court  are  called  upon  to 
give  a  direction  to  the  jury,  the  facts  should  appear,  and  the  opinion 
of  the  Court  will  depend  upon  the  nature  ol'  the  evidence,  and  unless 
it  does  appear  what  the  facts  are,  it  cannot  be  said  the  Court  erred 
in  their  opinion  by  rel'using  to  give  the  opinion  asked  for.  If  a  con- 
trary practice  prevailed,  the  Court  might  be  called  opon  to  decide 
upon  questions  not  arising  in  the  case.-  I  am  of  opinion,  that  the 
bill  of  exceptions  in  this  case  ought  not  to  be  retained  by  this  Court. 

Buchanan  J.  As  the  Court  below  has  not  stated  that  they 
refused  the  prayer,  be<'au8e  the  facts  wei-e  not  stated  or  proved,  this 
Court  are  bound  to  decide  ou  the  law  in  the  case.  The  most  regular 
w)iy  would  be  to  state  the  tacts,  or  that  there  were  no  such  i'acts,  if 
none  existed  in  the  case.  If  in  this  case  there  had  been  no  t'a4-ts  to 
justify  the  opinion  being  given,  the  plaintiffs  should  have  stated  in 
the  bill  of  exceptions  that  the  facts  did  not  exist.  As  a  matter  of 
practice,  the  evidence  should  be  stated.  It  is  *  my  opinion,  „.,j. 
that  the  bill  of  exceptions  taken  in  the  case  ought  to  be  re-  •■  •" 
tained. 

Nicholson,  J.  concurred  with  Buchanan,  J. 

Jmlflinrnt  rcrcrsed. 
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LoifeERMAN,  Garnishee  of  Habrison  vs.  Wilson. 

A  sum  of  money  due  and  owing,  and  which  by  express  agreement  was  to 
be  i>aid  in  work  and  labor,  is  a  credit,  which  may  be  attached  in  viitae 
of  the  attachment  laws  of  1715,  ch.  40,  and  1795,  ch.  56. 

Ebbob  to  the  General  Court.  Attachment  on  warrant ;  and  the 
case  was,  that  at  the  time  of  issuing  the  attachment  from  the 
Goiinty  Court,  Harrison,  the  original  defendant,  owed  Wilson,  the 
plaintiff,  (now  appellee)  the  amount  of  the  account  exhibited ;  Lou- 
derman,  the  garnishee,  was  indebted  to  Harrison  in  the  sum  of  $35, 
which  sum,  by  express  agreement,  was  to  be  paid  and  satisfied  in 
work  and  labor  by  the  garnishee  for  Harrison,  when  requested.  No 
demand  was  ever  made  upon  the  garnishee  to  do  the  work,  but  he 
was  always  ready  t6  do  it.  The  County  Court  decided,  that  it  was 
not  a  credit  in  the  hands  of  the  garnishee  which  could  be  attached 
in  virtue  of  the  Acts  of  1715,  ch.  40,  and  1795,  ch.  56;  and  judgment 
being  rendered  for  the  defendant  in  the  Count}^  Conrf,  the  plaintiff 
appealed  to  the  General  Court,  where  the  judgment  of  the  County 
Court  was  reversed  at  May  Term,  1804,  and  a  procedendo  awarded. 
The  appellee  brought  a  writ  of  error  to  this  Court. 

The  cause  was  argued  before  Polk,  Buchanan,  Nicholson,  and 
Eable,  JJ.  by 

Kellj  for  the  plaintiff  in  error,  and  Gicynn^  for  the  defendant  in 
error.  Judgment  of  reversal  affirmed. 


380  •  Hall  vs.  Gittings^  Lessee. 

If  the  possession  of ,  land  has  gone  agreeably  to  an  ancient  deed,  which 
needed  no  enrolment,  the  inspeximua  of  the  deed  may  be  read  in  evi- 
dence, and  is  effectual  to  pass  the  land. 

Where  a  deed  for  part  of  a  tract  of  land  has  not  been  particularly  located 
on  the  plots  in  the  cause,  it  may  be  read  in  evidence  if  the  whole  tract 
is  united  in  the  same  person,  and  the  whole  has  been  located,  (a) 

A  feme  coverts  one  of  the  grantors  in  a  deed  conveying  a  tract  of  land,  the 
acknowledgment  of  which  by  her  having  been  declared  defective,  was 
admitted  to  give  evidence  on  the  part  of  the  defendant  in  an  action  of 
ejectment  brought  for  the  same  land  by  a  person  claiming  under  her 
deed.     [Note.) 

If  a  grantor  of  land,  residing  in  a  particular  county,  and  having  a  tempo- 
rary residence  in  another  county,  in  neither  of  which  counties  does  the 
land  lie,  acknowledges  the  deed  in  the  county  in  which  his  temporary 

(a)  Aflirmed  in  Langley  vs.  Jones,  26  Md.  478.    See  Hall  vs.  Gough,  1  H.  & 

J.  77. 
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1  law  to  pass  and  transfer 

A  temporary  residence, in  anj  countr  of  the  Stat«  is  not  Bufficient  to  enable 
a  grantor,  being  a  citizen  of  tlie  State,  to  acknowledge  a  deed,  during 
each  lemporary  residence,  for  land  lying  in  anj  other  conoty  of  the 
State. 

The  words  "legally  authorized  and  assigned,"  in  a  certificate  of  the  clerk 
of  a  County  Court  to  a  deed  acknowledged  before  two  Justices  of  the 
Peace  of  that  county,  is  a  substantial  compliance  with  the  directions, 
aod  within  the  meaning  of  the  Act  of  November,  1T6S,  cb.  14.  and  are 
words  of  the  same  import  as  "duly  commiesioned  and  sworn.'"  (b) 

Where  the  defendant  in  an  action  of  ejectment,  was  in  poesession  of  100 
acres  of  laud,  by  encloeures  and  cultivation,  for  15  years,  and  then, 
enlarged  his  enclosures  so  as  to  include  160  acres,  and  he  possessed  the 
same,  ao  enlarged,  by  enclosuree  for  six  years  thereafter,  claiming  the 
same  as  bis  own^HeJd,  that  he  had  title  to  the  100  acres  by  adversary 
possesion. 

Where  the  expressions  used  in  a  grant  of  land  desoribe  it  as  "  lying  on  the 
ridge  of  Gunpowder  River,  beginning  at  a  bounded  oak,  being  the 
westermoet  bounds  of  a  tract  of  land  laid  out  for  M.  S.  and  running 
west  900  pB.  to  a  bounded  oak  standing  by  the  Great  Falls,  and  running 
N.  from  the  said  oak,"  &c-ifeld,  that  they  do  not  operate  to  bind  the 
first  line  to  terminate  at  the  Great  Falls,  allJiough  no  evidence  be  given 
of  the  tree  or  place  where  it  stood. 

The  declarations  by  a  deceased  person,  then  seized  of  a  particular  tract  of 
land  not  located  on  the  plots  in  the  cause,  were  offered  in  evidence  by 
the  defendant  in  an  action  of  ejectment,  to  prove  the  end  of  the  first 
line  of  that  tract,  which  was  the  banning  of  the  land  claimed  and 
loc&ted  on  tlie  plots  by  the  defendant.— Held,  that  the  declarations  were 
not  admissible  in  evidence. 

In  an  action  of  ejectment  for  SO  acres  of  arable  land,  10  acres  of  meadow, 
and  100  acres  of  woodland,  part  of  a  tract  of  laud  called  H.  F.  the 
jury,  by  their  verdict,  found  the  true  location  of  that  tract,  and  also  the 
locations  of  other  tracts  of  land  for  which  the  defendant  took  defence. 
They  also  found  for  the  plaintiff  all  the  land  called  H.  F.  as  located  by 
them,  which  lies  cleat  of  the  other  tracts,  so  located  by  them,  and 
which  lies  to  the  eastward  of  a  division  line  between  the  plaintiff's 
lessor  and  J.  S.  from  a  particular  point  to  another. — Held,  that  the  ver- 
dict, and  the  judgment  thereon  rendered,  were  not  uncertain,  and  were 
not  for  more  land  than  the  plaintiff  claimed  in  his  action. 

£bbob  to  the  General  Court.  In  this  case  there  was  a  procedendo 
ttom  the  late  Court  of  Appeals,  directing  a  new  trial  of  au  action  of 
ejectment,  (which  had  been  tried  in  theGeaeiat  Court  at  MayTenn, 
1800,)  for  50  acres  of  arable  land,  10  acres  of  meadow,  and  100  acres 
of  woodland,  being  part  of  a  tract  of  land  called  Hill's  Forest, 
situate  in  Baltimore  County.    (See  Iff.  iS;  J.  li.)    The  defendant 

(a,  Examined  in  /oritf  vs.  rtrming,  la  Md.  40a.  Hee  Grow  vs.  TixltL  41 
Md.  033;  Johim  vs.  Eeardon,  3  Md.  Ch.  fll;  Rev.  Code,  Art.  44,  sec.  9. 

(bi  Approved  in  FriemI  vs.  Hnmill.  34  Md.  303.  and  in  Marlow  vs.  M'Culibiii. 
40  Md.  IBI.  iind  exauiiiKid  in  ll'",-,(c;-  vs.  //oiW;/.  0  Md.  537.  See  HoIIm'Jx- 
worth  vs.  M'DoniM.  miti\  -231. 
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took  defence  for  CuUen's  Lot,  and  CuUen's  Addition,  on  the  plots 
made  and  returned.  Judgment  was  entered  against  the  casual 
ejector  for  all  the  lands  undei'ended. 

1.  The  plaintiff  at  the.  new  trial  at  May  Term,  1805,  produced  in 
evidence  a  certificate  of  survey  of  a  tract  of  land  called  Hill's  Forest, 
made  for  Richard  Hill  on  the  4th  of  October,  1683-4,  in  pursuance  of 
a  warrant  granted  him  for  1,000  acres,  on  the  31st  of  July,  1683, 
"  lying  in  Baltimore  County,  in  the  woods  above  the  head  of  a  river 
called  Gunpowder  River,  and  upon  the  8.  side  of  the  N.  Branch  of 
the  said  river,  beginning  at  a  bounded  red  oak  standing  at  the  end 
.of  the  N.  line  of  a  parcel  of  land  formerly  taken  up  for  James  Thomp- 
son, (a),  and  running  from  thence  W.  parallel  with  the  said  land  for 
the  length  of  520  perches,  then  running  from  the  end  of  the  W.  line 
N.  310  perches,  then  running  from  the  end  of  the  N.  line  E.  520 
perches,  until  it  intersects  the  land  called  Glarkson's  Hope,  then  run- 
^         ning  •  with  the  said  land,  and  a  parcelof  land  called  Gassa- 
•'^-^    way's  Ridge,  by  a  straight  line  to  the  first  bounded  tree,  con- 
taining and  laid  out  for  1,000  acres  of  land  more  or  less."    Also  a 
patent  granted  to  Richard  Hill,  on  the  10th  of  August,  1684,  for  that 
land.    Also  the  will  of  Richard  Hill,  dated  the  20th  of  October, 
1700,  whereby  he  devised  to  his  sons  Richard,  Joseph  and  Henry, 
by  a  residuary  devise  in  the  will,  the  said  land,  equally  to  be  divided, 
to  them  and  their  heirs,  for  ever.    Also  the  will  of  Joseph  Hill,  dated 
the  2l8t  of  May,  1724,  whereby  he  devised  the  remainder  of  his 
estate,  both  real  and  personal,  including  4;he  said  tract  of  land,  to  his 
brother  Henry  Hill,  (son  of  the  patentee,)  and  his  heirs,  for  ever. 
Also  the  entries  on  the  rent  roll,  showing  that  Hill's  Forest,  1,000 
acres,  was  in  possession  of  Joseph  Hill,  and  stating  therein  an  alien- 
ation of  the  land  from  Henry  Hill  to  Joseph  Hill,  on  the  27th  of 
July,  1737.    Also  a  copy  of  a  deed  from  Henry  Hill,  son  of  the 
patentee,  to  Joseph  Hill,  dated  the  27th  of  July,  1737,  and  the  record 
book,  with  the  deed  therein  recorded,  in  the  following  words:     (See 
it  set  forth  in  1  ^.  d^  J.  16.)    Also  the  will  of  Joseph  Hill,  dated  the 
20th  of  October,  1761,  whereby  he  devised  to  his   granddaughter, 
Henry  Margaret  Hill,  all  the  remainder  of  his  tnict  of  land  called 
Hill's  Forest,  not  devised  to  Nathaniel  and  Joseph  Richardson.    He 
devised  to  Joseph  Richardson  200  acres,  to  be  laid  off  at  the  easter- 
most  end  of  Hill's  Fqrest,  and  to  iN'athaniel  Richardson  200  acres,  to 
be  laid  off  at  the  westennost  end  of  Hill's  Forest,  and  the  residue, 
600  acres  in  the  middle,  he  devised  to  his  gi*anddaughter  Henry  Mar- 
garet Hill,  (now  Ogle,)  in  fee.    Also  a  deed  from  Jaseph  Richardson 
to  Charles  Wells,  dated  the  27th  of  March,  1779,  for  200  acres  of 
land,  part  of  the  land  called  Hill's  Forest.    Also  a  deed  from  Charles 
Wells  to  George  Buchanan,  dated  the  9th  of  October,  1784,  for  the 
200  acres  of  land,  part  of  Hill's  Forest.    Also  a  deed  from  George 


(a)  Called  ''Thompson's  Choice.'' 
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Bachanan  to  James  Gittiiigs,  the  lessor  of  the  plaintiff,  dated  the 
28th  of  December,  1789,  for  the  last  mentioned  200  acres  of  land. 
Also  a  deed  from  Benjamin  Ogle,  and  Henry  Margaret  his  wife,  to 
James  Bosley,  dated  the  2oth  of  June,  1777,  for  part  of  the  tract 
called  HilPs  Forest,  supposed  to  contain  430  acres.  Also  a  deed 
from  James  Bosley  to  George  Buchanan,  dated  the  16th  of  June, 
1784,  for  the  last  mentioned  part  of  Hill's  Forest.  Also  a  deed 
•  from  George  Buchanan  to  James  Gittings,  the  lessor  of  the  qq« 
plaintiff,  dated  the  28th  of  December,  1789,  for  the  last  men-  '*'* 
tioned  part  of  Hill's  Forest.  Also  the  Proprietary  debt  books  from 
1754  to  1762,  showing  that  Joseph  Hill  was  charged  with  1,000  acres 
of  flilPs  Forest;  also  the  debt  books  from  1762  to  1771,  shewing  that 
Joseph  Hill's  heirs  were  charged  with  the  said  land ;  and  also  the 
debt  books  in  1771,  showing  that  Joseph  Bichardson  was  charged 
with  200  acres,  Nathaniel  Eichardson  with  200  acres,  and  Henry  M. 
Hill  with  600  acres  of  HilPs  Forest.  The  defendant  objected  to  the 
reading  of  the  deed  before  mentioned,  from  Henry  Hill  to  Joseph 
Hill,  dated  the  27th  of  July,  1737. 

Martin,  (Attorney-General,)  for  the  plaintiff,  citQd  BtUl.  N.  P.  254; 
%fe,  205,  445;  2  Bac.  Ah.  308;  KendalVs  Case,  3  Lev.  387,  888;  Med- 
lieoU  vs.  JoyneVy  1  Mod.  4;  Martin  vs.  Monke,  5  Mod.  211 ;  Sir  Edward 
Seymour^ 8  Case,  10  Mod.  8 ;  Combs  vs.  Boicell,  2  Vern.  591 ;  Stanyon 
vs.  Davis,  6  Mod.  225 ;  Taylor  vs.  Jones,  1  Ld.  Baym.  746 ;  Woodward 
vs.  Aston,  1  Vent.  296,297;  Saltern  vs.  Melhuisk,  Ambl.  247,  248;  Gilb. 
L.  E.  97,  98, 101;  LoffVs  Gilb.  102;  2  Bac.  Ab.  tit.  Evidence,  (F)  646; 
3  Com.  Big.  tit.  Evidence,  (B.  2;)  and  Smartle  vs.  Williams,  1  SalJc. 
280,  281. 

Chase,  Ch.  J.  The  Court  were  of  opinion,  in  the  former  trial 
between  these  parties,  that  a  copy  of  a  deed  which  needs  no  enrol- 
ment is  not  evidence.  But  the  present  question  is,  whether  the 
ifispeximus  of  the  eprolment  of  a  deed,  which  requires  no  enrolment, 
is  good  evidence,  it  being  accompanied  with  other  circumstances, 
such  as  antiquity,  and  possession  going  with  it. 

The  Court  are  of  opinion,  that  if  possession  is  found  to  have  gone 
agreeably  to  the  deed,  it  being  an  ancient  deed,  the  inspeximus  of 
the  deed,  though  it  does  not  reqilire  recording,  may  be  read  in  evi- 
dence, and  the  deed  is  good  and  effectual  to  pass  the  land.  But  if 
the  jury  do  not  find  that  possession  has  gone  with  the  deed,  then 
the  inspeximus  is  not  evidence,  and  the  jury  are  to  disregard  the 
deed. 

The  Court  consider  the  distinction  is  well  established. 

2.  The  defendant  objected  to  the  reading  in  evidence  the  deed, 
herein  before  mentioned,  from  Joseph  Eichardson  to  Charles  Wells, 
dated  the  27th  of  March,  1779,  for  200  acres  of  land,  part  of  Hill's 
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Forest,  as  that  deed  was  not  located  on  the  plots  returned  in  the 

i^ause. 

QfiQ       *  i¥ar<t*w,  (Attorney-General,)  for  the  plaintiff,  referred  to 

^^*   Hall  vs.  Gough,  1  H.  <&  J.  119. 

Chase,  Ch.  J.  If  the  title  to  the  200  acres,  and  the  600  acres, 
are  united  in  the  same  person,  by  laying  down  *the  whole,  the  200 
acres  are  sufficiently  located.  The  Court  are  of  opinion,  that  the 
<leed  may  be  read  in  evidence  to  thejury,  although  it  has  not  been 
particularly  located  on  the  plots. 

3.  The  first  bill  of  exceptions. — The  deed  from  Benjamin  Ogle, 
and  wife,  to  James  Bosley,  having  been  adjudged  defective  by  the 
Court  of  Appeals,  and  the  judgment  in  the  former  trial  between  the 
parties  reversed,  because  of  the  opinion  of  this  Court  as  contained 
in  the  second  bill  of  exceptions,  and  the  Court  of  Appeals  having 
expressed  an  opinion  that  the  plaintiff  might  give  evidence  that  Mr. 
Ogle  resided  in  Prince  George's  County  at  the  time  he  executed  the 
deed,  if  that  was  the  case,  and  the  plaintiff  having  produced,  and 
read  to  the  Court  and  jury,  the  deed  from  Benjamin  Ogle  and  Henry 
Margaret  his  wife,  to  James  Bosley,  dated  the  25th  of  June,  1777, 
stated  to  be  ^'between  Benjamin  Ogle,  Esquire,  and  Henry  Margaret, 
his  wife,  of  Anne  Arundel  Cotlnty,  in  the  State  of  Maryland,  of  the 
one  part,  and  James  Bosley,  son  of  Charles,  of  Baltimore  County, 
in  the  State  aforesaid,  of  the  other  part,"  and  that  '^  for  and  in  con- 
sideration of  the  sum  of  fourteen  hundred  pounds  common  current 
money,  to  them  in  hand  already  paid,"  Ogle,  and  wife  granted,  &c. 
to  Bosley,  "  all  their,  and  each  of  their  right,"  &c.  "of,  in  and  unto, 
a  certain  tract  or  parcel  of  land,  being  part  of  a  tr^kct  of  land  called 
Hill's  Forest,  lying  in  Baltimore  County,  containing  by  estimation 
four  hundred  and  thirty-one  acres,  with  all,"  &c.    This  deed  was 
executed  by  Ogle,  and  wife,  and  acknowledged  as  follows :     "  Be  it 
remembered,  that  the  within  named  Benjamin  Ogle,  Esquire,  and 
Henry  Margaret,  his  wife,  came  before  us  the  subscribers,  justices 
of  the  peace  for  Prince  George's  County,  of  the  State  of  Maryland, 
and  acknowledged  the  within  deed  to  be  their  act,  and  the  lands  and 
premises,  with  their  appurtenances,  thereby  bargained  and  sold,  to 
be  the  estate  of  the  within  named  James  Bosley,  son  of  Charles,  his 
heirs  and  assigns,  for  ever :    And  the  said  Henry  Margaret,  wife  to 
the  said  Benjamin  Ogle,  Esquire,  being  by  us  examined  privately 
•  out  of  the  hearing  of  her  husband,  declared  that  she  made 
^"*   the  above  acknowledgment  willingly  and  freely,  ana  without 
being  induced  thereto  by  forc^  or  threats  of  ill-usage  by  her  husband, 
or  fear  of  his  displeasure. 
Taken  and  certified,  Thomas  Williams, 

Thos.  Boyd." 
At  the  foot  of  the  acknowledgment  was  the  following  certificJite, 
given  by  the  clerk  of  Prince  George's  County  Court:     "Prince 
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Cleorge's  County,  to  wit:  In  testimony  that  Thomas  Williams  and 
Thomas  Boyd,  gentlemen,  before  whom  the  above  acknowledgment 
was  made,  and  who  have  thereto  affixed  their  signatures,  were  at 
the  time  of  taking  and/ affixing  the  same,  and  still  are,  two  of  the 
justices  of  the  peace  for  the  county  aforesaid,  legally  authorized  and 
assigned,  and  to  all  certificates  by  them  so  signed,  due  faith  and 
credit  is  and  ought  to  be  given  as  well  in  justice  Courts,  as  thereout, 
I  have  hereunto  set  my  hand  and  affixed  the  public 

(SEAL.)    seal  of  office,  this  14th  day  of  July,  Anno  Domini  1777. 

John  Bead  Magbudee,  Clk." 

The  deed,  with  the  several  endorsements  thereon,  was  recorded 
amongst  the  land  records  of  Baltimore  County,  on  the  20th  of  Sep- 
tember, 1777.  The  plaintift'  then  oflFered  evidence  to  the  jury,  by 
the  testimony  of  Benjamin  Ogle,  Esquire,  one  of  the  grantors  named 
in  the  deed,  who  deposed  that  in  1774  he  became  seized  and  pos- 
sessed of  an  estate  in  Prince  George's  County,  called  Belle- Air,  upon 
which  estate  there  then  was,  and  still  is,  a  large  and  commodious 
fumlBhed  house;  that  he  considered  the  City  of  Annapolis,  near  to 
which  he  had  a  large  landed  estate,  aB  the  place  of  his  residence 
from  the  year  1770  down  to  this  time;  that  in  the  County  of  Anne 
Arundel  he  voted,  was  summoned  to  serve  as  a  juryman,  and  wa« 
permitted  to  enjoy  the  right  of  passing  the  various  ferries  in  the 
^aid  county  without  paying  ferriage,  none  of 'which  privileges  or 
immunities  were  ever 'enjoyed  by  him  in  the  County  of  Prince 
George's.  That  from  the  time  he  became  possessed  of  the  estate 
called  Belle- Air,  until  the  year  1790,  it  was  customary  for  him  occa- 
sionally, every  year,  to  go  with  his  family  to  that  estate,  and  lived 
there  for  a  time,  sometimes  for  a  longer  and  sometime  for  a  shorter 
period  of  time.  That  on  the  25th  of  June,  1777,  he  wa«  with  his 
wife  at  his  seat  ♦  called  Belle- Air,  in  Prince  George's  County,  qo  k 
(their  children  being  at  West  River,)  and  there,  together  with  •^^^ 
his  wife^  executed  and  acknowledged  the  deed  from  himself  and 
wife  to  James  Bosley.  That  he  was  himself  in  the  City  of  Annapolis 
in  August,  1777,  when  the  British  fleet  passed  up  the  Chesapeake 
Bay,  but  that  his  family  were  then  at  Belle- Air.  The  plaintiff,  with 
the  consent  of  the  defendant,  produced  and  read  in  evidence  the 
deposition  of  John  Thomas  (a),  in  the  following  words:  "That  he 
hath,  from  an  early  period  of  his  life,  been  acquainted  with  Benja- 
min Ogle,  Esquire,  and  with  his  lady;  that  Mr.  Ogle  resided,,  and 
still  resides,  in  the  City  of  Annapolis,  where  he  has  a  large  and 
commodious  house  and  lot,  his  place  of  residence,  and  near  to  which 
city  he  held,  and  still  continues  to  hold,  a  lai'ge  and  valuable  landed 
estate;  that  previous  to  the  year  1777,  Mr.  Ogle  recovered,  by  a 
suit  in  Chancery,  from  his  late  uncle.  Col.  Benjamin  Tasker,  a  valu- 
able landed  estate  in  Prince  George's  County,  and  that  Mr.  Ogle, 

(a)  Mr.  Thomas  resided  at  West  River,  and  was  uncle  to  Mrs.  Ogle. 
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daring  the  summer  season,  generally,  with'  his  lady,  spent  a  great 
part  of  his  time  at  Belle-Air,  on  the  land  recovered  as  aforesaid, 
but  that  his  household  furniture  and  servants  still  remain  at  his 
dwelling-house  in  Annapolis.  He  well  remembers  that  Mr.  Ogle 
and  family  remained  at  Annapolis  the  first  part  of  the  year  1777, 
he  thinks  until  the  month  of  April,  or  the  beginningof  May,  and  that 
Mr.  and  Mrs.  Ogle  were  at  Belle- Air  the  latter  part  of  the  month 
of  that  year.  In  June  of  the  same  year,  this  affirmant  was  twice  at 
Mr.  Ogle's  dwelling-house  in  Annapolis,  where  he  and  his  lady  then 
were,  with  his  servants,  and  that  this  affirmant,  as  he  had  been 
accustomed  for  many  years,  lodged  there.  He  may  have  been  oftener 
with  them,  but  of  that  he  has  no  distinct  recollection.  That  in 
August  and  September,  Mr.  and  Mrs.  O^le  were  at  Belle- Air;  that 
in  the  fall  of  1777  his  kitchen,  in  Annapolis,  was  burnt  down.  How- 
ever they  were  in  said  dwelUng-house  in  the  spring  of  1778.  The 
winter  following  they  resided  in  the  now  government-house,  and 
remained  there  until  the  spring  of  1779.  That  he  always  did,  and 
doth  now,  consider  Annapolis  as  the  place  of  residence  of  Mr.  Ogle, 
QfiA  ^^^  *^**  ^^  never  did  reside  in  ♦  Prince  George's  County;  his 
•'^^  retiring  there  in  the  summer  season,  he  conceived  as  a  visit 
from  home,  and  not  as  going  to  constitute  a  new  residence."  The 
plaintiff  also  offered  in  evidence,  by  the  testimony  of  Mrs.  Mary 
Bidout,  sister  of  Benjamin  Ogle,  that  her  brother,  upon  his  mar- 
riage, which  took  place  in  September,  1770,  settled  in  Annapolis, 
and  has  resided  there  ever  since.  That  when  he  got  possession  of 
his  estate  called  Belle- Air,  there  was  upon  it  a  large  and  commo- 
dious furnished  dwelling-house;  that  it  was  usual  for  him  to  go 
occasionally  every  year  with  his  family  and  spend  sometime  at  his 
seat;  that  she  cannot  now  recollect  when  her  brother  first  began  to 
reside  occasionally  at  his  said  country  seat,  nor  can  she  recollect  the 
time  or  season  of  the  year  when  he  usually  went  to  it,  but  she  re- 
members that  she  herself  spent  the  summer  of  1777  at  Bath,  in  Vir- 
ginia, and  upon  her  return  home  from  Bath,  in  the  month  of  Sep- 
tember, 1777,  she  called  at  the  seat  of  her  brother  in  Prince  Greorge's 
County,  called  Belle- Air,  and  spent  some  days  there ;  at  that  time 
her  brother  and  his  family  were  residing  there.  Being  asked  by  the 
counsel  for  the  defendant,  whether  she  considered  Belle-Air  or 
Annapolis , the  place  of  residence  of  her  brother!  she  answered, 
both;  that  in  her  estimation,  when  a  gentleman  had  a  town  house, 
and  country  house,  and  occasionally  si)ent  part  of  his  time  at  each 
of  them,  he  resided  in  both  of  them.  The  defendant  then  produced, 
and  swore  to  the  jury,  Henry  Margaret  Ogle  (a),  who  deposed,  that 

(a)  The  counsel  for  the  plaintiff  objected  to  Mrs.  Ogle's  being  examined, 
contending  that  she  was  called  to  defeat  her  own  deed.  The  case  of  Wilmot 
vs.  Talbot,  3  H.  &  McH.  2,  was  cited  by  the  defendant's  counsel  to  show, 
that  a  wife  was  examined  to  prove  that  her  husband  had  destroyed  the  will 
of  his  father,  whereby  he  had  devised  the  land  in  question  to  his  grandson. 
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about  the  mid^lle  ul'  May,  ITTT,  hei'  gi'audmotht'r  died :  tliat  about 
tbin  period,  or  some  abort  time  bt't'ore  sbe  seut  her  children  to  West 
Biver,  in  Aune  Arnadel  County,  to  the  house  of  her  uncle  Mr,  John 
Thomas,  to  keep  them  from  taking  the  small-pox,  wldch  then  pre- 
vailed in  Annapolis,  that  the  children  continued  at  Wc^t  Biver  tor 
two  or  three  months;  that  Mr.  (.)gle  and  herself,  and  at  times  qq* 
•  herself  only,  went  to  see  theui  at  West  Itiver,  and  in  going  «■"? 
.to  West  Biver  from  Annapolis,  and  Irom  West  River  to  Annapolis, 
she  and  Mr.  Ogle,  occasionally  called  at  Belle- Air,  their  seat  in  Prince 
George's  County,  and  staid  one  or  two  nights;  but  sbe  does  not 
remember  ever  to  have  ataitl  at  Belle  Air  more  than  two  nights, 
unless  her  children  were  with  her.  That  the  deed  fi-om  Mr.  Ogle 
and  herself  to  Bosley,  of  the  25th  of  June,  1777,  was  executed  at 
Belle- Air,  on  one  of  those  occasional  visits  when  she  and  Mr.  Ogle 
were  passing  from  Annapolis  to  West  liiver,  or  trom  West  Kiver 
to  Annapolis.  That  it  was  executed  just  before  they  left  Belle-Air, 
which  she  well  remembers,  because,  seeing  (lersous  coming  to  the 
house,  she  was  afraid  she  should  be  detained  at  Belle-Air;  that  the 
persons  proved  to  be  the  party  who  bought  the  land,  coming  to 
tender  continental  money  in  payment  of  it,  and  to  have  the  deed 
executed.  That  she  and  Mr.  Ogle  had  not  their  children  at  Belle- 
Air  in  the  year  1777,  until  after  Mr.  Ogle's  return  from  Berkley 
County.  Thiit  Annapolis,  in  Anne  Arundel  County,  she  always  con- 
sidered their  place  of  i-esidence.  That  at  different  times  of  the  year,, 
and  "Of  different  years,  they  occasionally  spent  part  of  their  time  with 
their  family  at  Belle- Air,  and  in  some  years  they  went  to  Belle-Air 
only  for  a  day  or  two  at  a  time.  That  Mr.  Ogle  has  a  large  landed 
estate  in  bis  cultivation  nearly  a(ljoining  to  Annapolis.  The  defend- 
ant also  proved  by  Benjamin  Ogle,  that  he  went  in  the  year  1777 
to  Berkley  County,  in  Virginia;  that  he  went  there  alter  the  25th 
of  June,  1777,  and  returned  before  the  10th  of  .Fuly,  1T77,  and  that 
in  1777,  he  did  not  take  up  his  temporary  residence  at  Belle-Air, 
mitil  after  his  return  from  Berkley.  That  he  was  at  Belle- Aij'  in 
1777,  before  the  execution  of  the  deed,  and  at  its  execution,  but  does 
not  remember  the  time  be  went  there,  nor  how  long  be  staid  there. 
That  from  Annapolis  to  Mr.  John  Thomas'  at  West  River,  is  14 
miles,  to  Belle-Air  is  18  miles,  and  from  Belle-Air  to  West  Biver 
is  li  miles.  The  plaintiff  then  prayed  the  opinion  of  tbe  Court,  and 
their  direction  to  tiie  jury,  that  if  they  are  satisfied  Irom  the  evi- 
dence that  Benjamin  Ogle  bad  and  kept  two  dwelling-houses  fur- 
nished, to  wit,  a  town  house' and  country  house,  from  tbe  year  1774, 

Chasb.  Ch.  J.  The  Court  are  of  opiuiou,  that  Mrs.  0(;le  is  a  legal  aud 
competent  witness.  The  ftcknowledgment  of  tlie  deed  made  by  her  is  defec- 
tive, and  the  deed  does  not  operate  to  oonvey  more  tlian  Mr.  Ogle's  life 
estate,  and  the  verdict  in  this  case  would  not  be  evidence  for  her  or  her 
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Qfifi  to  the  year  1780,  the  town  house  situate  in  Annapolis,  in  the 
ooO  •  County  of  Anne  Arundel,  the  country  house  situate  in  the 
County  of  Prince  George's,  and  that  during  the  time  his  residence 
was  principally  in  Annapolis,  though  in  each  of  the  years  aforesaid  he 
occasionally  went  with  his  family  to  his  country  house  in  Prince 
George's,  and  resided  there  for  a  time,  sometimes  for  a  longer  and 
sometimes  for  a  shorter  period  in  each  of  the  years  aforesaid,  and 
that  he  with  his  wife  were,  on  the  25th  of  June,  1777,  at  his. 
country  house  in  Prince  George's  County,  and  then  and  there,  with 
his  wife,  executed  the  deed  of  that  date  to  Bosley,  that  then  the 
deed,  so  executed,  was  and  is  good  and  sufficient  in  law  to  pass  and 
transfer,  fix)m  Ogle  to  Bosley,  all  interest  which  Ogle  then  had  in 
and  to  the  lands  mentioned  in,  and  intended  to  be  conveyed  by,  the 
deed. 

Martin,  (Attorney-General,)  and  Mason,  for  the  plaintiff,  stated^ 
that  the  question  was,  whether  Mr.  Ogle  had,  on  the  testimony  in 
the  cause,  such  a  living  or  residence  in  Prince  George's  County  as 
to  justify  his  acknowledging  in  that  county  the  deed  firom'him  and 
wife  to  Bosley  f  Or  whether  a  deed  acknowledged  in  Prince  George's 
County,  before  two  justices  of  the  peace  of  that  county,  for  lands 
lying  in  Baltimore  County,  by  persons  who  are  stated  in  the  deed 
to  be  of  Anne  Arundel  County,  was  a  good  and  sufficient  deed  in 
law  to  pass  and  transfer  the  estate  to  the  grantee  f  To  show  that 
Mr.  Ogle  had  a  sufficient  residence  in  Prince  George's  County,  to 
enable  him  to  execute  the  deed  in  that  county,  they  referred  to  the 
Acts  of  1715,  ch.  47,  s.  8,  9,  and  November,  1766,  ch.  14,  s.  2,  3;  Sim 
&  Lee  vs.  Deakins,  2  H.  &  McJH,  46;  Johns.  Diet.  tit.  Reside;  Foster^s 
Cr.  L.  76;  and  4  Coke,  40. 

Pinkney,  Key,  Johnson  and  Harper,  for  the  defendant,  stated  that 
the  question  submitted  to  the  Court  was,  what  constitute  a  resi- 
dence within  the  meaning  of  the  Act  of  November,  1766,  ch,  14,  s. 
2,  3!  They  contended,  1.  That  at  the  time  the  deed  from  Ogle  and 
wife  to  Bosley  was  executed,  the  grantors  did  not  reside  in  the 
County  of  Prince  George's,  and  therefore,  that  deed  did  not  transfer 
the  estate  thereby  intended  to  be  conveyed,  to  the  grantee.  They 
refeiTcd  to  the  Acts  of  1715,  ch.  47,  s.  8,  9;  November,  1766,  ch.  14, 
8.  2,  3;  July,  1729,  ch.  8,  s.  5;  1793,  ch.  53,  s.  7,  22;  and  1796,  ch.  43, 
s.  14;  Const.  Art.  2, 16,42.  The  Act  of  1799,  ch.  50,  s.  11, 12;  Johns. 
•  Diet  tit.  Reside — Residence — Resident,  and  the  several  exam- 
ooH  pies;  Boyer^s  Diet.  tit.  Residerf  Cunn.  Diet,  tit  R^sid^nee; 
Jacobus  L.  D.  tit  Resiance — Reliant 

2.  They  also  contended,  that  the  certificate  made  on  the  deed  by 
the  clerk  of  Prince  George's  County  Court  does  not  pursue  the 
words  of  the  Act  of  Assembly  of  November,  1766,  ch.  14,  s.  3,  he 
having  used  the  words  ^'  legally  authorized  and  assigned,"  instead  of 
the  words  of  the  Act,  "  duly  commissioned  and  sworn."    That  intend- 
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ment  could  not  be  admitted  to  supply  the  omission  of  the  words  used 
in  the  law;  and  that  if  intendment  could  be  admitted,  there  was  not 
sufficient  matter  stated  in  the  certificate  to  show  that  the  justices 
had  been  sworn.  Acts  of  February,  1777,  ch.  5,  and  1796,  ch.  43,  s. 
17;  and  Dyson  vs.  Westy  1  H.  (6  J.  567. 

Martin^  (Attorney-General,)  and  Mason,  in  reply  to  the  second 
point,  referred  to  the  Acts  of  1785,  ch.  9,  s.  8,  9,  and  1797,  ch.  103; 
Griffith  vs.  Eidgely,  2  H.  ct  McII.  418;  and  Sim  &  Lee  vs.  BeakinSj. 
Ibid,  46. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  this  case  is  not 
distinguishable  from  the  case  of  Sim  d'  Lee  vs.  Deakins,  and  that 
the  principles  of  that  case  must  govern.  In  that  case  Warder,  by 
coming  into  Maryland,  acquired  a  temporary  residence  sufficient^ 
under  the  Act  of  Assembly,  for  the  purpose  of  executing  and 
acknowledging  the  deed.  That  while  in  Maryland  he  owed  tempo- 
rary allegiance,  and  during  his  residence  was  subject  to  the  laws. 

By  the  law  of  nations  a  stranger  is  subject  to,  and  has  the  pro- 
tection of  the  laws  of  the  country  or  State  into  which  he  may  go. 
But  the  Court  are  of  opinion,  that  the  term  residence  is  a  general 
term  merely  to  express  the  abode  of  the  person. 

The  Court  are  of  opinion,  that  if  the  jury  should  find  that  Benja- 
min Ogle's  principal  residence  was  in  Annapolis,  in  Anne  Arundel 
County ;  that  he  voted,  served  on  juries,  and  was  enrolled  in  the 
militia  in  that  coimty,  and  no  other  iBounty ;  and  that  from  the  year 
1774  to  the  year  1780,  he  with  his  family  temporarily  resided  at 
Belle-Air,  in  Prince  George's  County,  during  the  summer  and 
autumn  •  of  the  said  years,  sometimes  for  a  longer  and  some-  q^-^ 
times  for  a  shorter  time;  and  should  also  find  that  he  X^as  •'^U 
with  his  wife  at  his  said  seat  in  Prince  George's  County  on  the  25th 
of  June,  1777,  the  time  of  the  execution  of  the  deed  to  Bosley, 
although  they  should  find  that  he,  with  his  wife,  on  the  said  last 
mentioned  day,  stopped  at  Belle- Air,  his  temporary  residence  in 
Prince  George's  County,  for  a  short  time  only,  on  their  way  to  or 
from  West  Eiver,  in  Anne  Arundel  County,  and  during  such  con- 
tinuance executed  and  acknowledged  the  deed  to  Bosley ;  and  that 
Ogle,  with  his  wife,  immediately  after  the  execution  and  acknow- 
ledgment of  the  deed,  left  Belle- Air,  and  did  not  go  thither  with  his 
family  to  remain  during  a  part  of  the  summer  and  autumn,  accord- 
ing to  his  said  custom,  until  several  weeks  after  the  time  of  execu- 
ting the  deed;  that  then  the  deed  is  good  and  valid  in  law  to  pass 
and  transfer  all  the  interest  of  Ogle  in  the  land  to  Bosley. 

The  Court  do  not  say,  that  a  person  going  from  one  county  to 
another  can  acknowledge  a  deed  for  lands  laying  in  a  dift'erent 
county;  but  that  a  temporary  residence,  and  not  a  mere  transitory 
residence,  is  sufficient  for  that  puri>ose. 
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The  clerk  of  the  County  Court  is  a.  person  intrusted  to  make  the 
certificate,  that  the  persons,  before  whom  the  acknowledgment  of 
the  deed  was  made,  were  justices  of  the  peace  of  the  county.  He 
had  a  knowledge  of  the  facts  whereupon  to  ground  his  certificate, 
which  is  to  authorize  the  recording  the  deed.  The  Court  think  a 
substantial  compliance  with  the  du*ections  of.  the  Act  is  all  that  is 
requisite ;  and  the  Court  consider  the  words  used  in  the  certificate 
are  words  of  that  import.  The  words  legally  authorized,  are  of  the 
same  import  as  "  duly  commissioned  and  sworn."  The  Court  con- 
sider that  the  justices  could  not  be  legally  authorized  unless  they 
had  been  commissioned  and  sworn. 

The  Court  are  of  opinion,  that  the  certificate  of  the  clerk  of 
Prince  George's  County  Court,  endorsed  on  the  deed  from  Benjamin 
Ogle  and  wife  to  James  Bosley,  is  good  and  sufficient  in  law  to  war- 
rant the  enrolling  the  deed  by  the  clerk  of  Baltimore  County  Coiul 
among  the  land  records  of  that  county.    The  defendant  excepted. 

4.  The  second  bill  of  exceptions. — The  defendant,  to  make  title  to 
the  lands  within  the  lines  from  figures,  &c.  on  the  plots  in  the  cause, 
oftered  evidence  to  prove  the  plots  and  explanations;  and  gave  in 
evidence  the  certificates  ♦  and  patents  (a)  of  the  tracts  of 
•'•^*,  land  called  Cullen's  Lot  and  Cullen's  Addition;  the  certificate 
of  the  former  tract  dated  the  17th  of  June,  1683,  and  of  the  latter 
tract  dated  the  25th  of  September,  1683 ;  and  also  gave  in  evidence 
the  certificate  and  patent  of  HilPs  Forest  before  mentioned.  And 
also  gave  iu  evidence,  that  the  whole  of  the  land  contained  within 
the  lines  on  the  plots  from  60,  shaded  blue,  to  red  7,  to  red  8,  to  red" 
9,  to  61,  and  with  the  fence  shaded  yellow  to  60,  was  in  the  actual 
possession,  enclosure  and  cultivation,  of  the  defendant,  and  those 
under  wUpm  he  claims,  claiming  the  whole  thereof  as  his  and  their 
property  for  the  space  of  fifteen  years,  and  that  then  a  fence  was 
made  from  red  7  to  X,  and  from  X  to  60,  and  the  whole  of  the  land 
included  in  the  I'ence  from  X  to  red  7,  red  8,  red  9,  to  61,  to  60,  to  X, 
was  continued  for  seven  years  as  the  fence  and  the  inclosure  of  the 
defendant,  claiming  the  same  as  his  own  before  the  bringing  this 
ejectment.  In  this  case  the  testimony  was,  that  the  fence  from  60 
to  52,  to  53,  and  so  on  to  60,  wa«  made  by  the  defendant,  and  those 
under  whom  he  claims,  before  the  year  1774,  and  continued  to  run 
thus  until  the  year  1783,  when  the  fence  was  altered,  and  run  from 
60  to  red  7,  8,  9,  black  61  to  60;  that  this  last  fence  from  red  7,  8,  9 
to  61,  Wius  in  the  year  1782  put  up  by  those  under  whom  the  plaintiff 
claims,  and  those  under  whom  the  defendant  claims,  jointly ;  that 
in  the  latter  part  of  the  year  1782,  or  beginning  of  the  year  1783, 
the  plaintiff,  and  those  under  whom  he  claims,  put  up  the  fence  run- 
ning from  red  7  to  X,  as  a  lence  belonging  to  HilPs  Forest,  and  the 
owners  thereof;  that  immediately  after,  in  the  year  1783,  the  defend- 

(a)  Neither  of  the  tracts  were  patented. 
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ant  removed  the  fence  irom  60  to  red  7,  and  ran  the  same 
across  to  X^  and  joiixed  the  same  to  the  fence  so  made  by 
tiff  irom  red  7  to  X.    The  defendant  thereupon  prayed  tb 
of  the  Court,  and  their  directions  to  the  jury,  that  if  the; 
opinion  from  the  evidence,  that  the  defendant,  and  tht  i 
whom  he  claims,  have  held  by  enclosure  and  cultivation 
than  twenty  years,  the  land  included  within  the  lines  from 
7,  and  red  8,  red  9,  to  61  to  60,  claiming  the  same  as  his  < 
then  he  has  title  to  the  .same  by  adversary,  possession, 
before  the  expiration  of  the  twenty  years  the  fence  and    i 
*  was  removed  from  red  7  to  X,  to  60,  and  thereby  enlar^  i 
the  enclosure. 

Chase,  Ch.  J.    The  Court  refuse  to  give  the  directioi 
being  of  opinion  that  if  the  jury  should  find  that  the 
lessor,  under  the  direction  of  the  Court  already  given,  hi  I 
title  to  all  the  tract  of  land  called  Hill's  Forest,  except  the 
devised  to  Nathaniel  Richardson;   and  should  also  find 
land,  to  which  the  defendant  claims  title  by  adversary  posg  : 
manner  herein  stated,  is  included  within  the  true  location 
Forest,  that  in  such  case  the  defendant  has  no  title  to  the 
adversary  possession,  having  abandoned  it  by  removing  1 
sores.    The  defendant  excepted. 

5.  The  third  bill  of  exceptions. — ^The  plaintiff  to  make  ti 
land  claimed  by  him  in  this  action,  read  in  evidence  to  the 
certificate  and  patent  of  Hill's  Forest,  and  showed  a  title  tc 
in  the  .lessor  of  the  plaintiff,  under  the  grantee  of  the  land 
prove  that  the  said  tract  is  truly  located  on  the  plots  by  hi  i 
claim  and  pretensions,  gave  in  evidence  the  plots,  and  the  ( i 
of  a  tract  of  land  called  Thompson's  Choice,  surveyed  f  i 
Thompson  on  the  12th  of  March,  1679,  in  virtue  of  a  wa  i 
550  acres,  granted  him  the  14th  of  January,  1679,  and  ah 
rant  granted  him  the  24th  of  January,  1679,  for  250  acres, 
^^was  laid  out  for  the  said  Thompson  a  tract  of  land  callec 
son's  Choice,  lying  in  Baltimore  County,  on  the  Bidge  of  Gi 
River.    Beginning  at  a  bounded  oak,  being  the  westermos 
of  a  tract  of  laud  late  laid  out  for  Major  Sewell,  (a)  and 
W.  500  perches  to  a  bounded  oak  standing  by  the  great 
running  K.  from  the  said  oak  320  perches,  then  E.  500  percl 
with  a  straight  line  to  the  first  bounded  tree,  containing 
out  for  1000  acres  of  land  more  or  less."    And  also  gave  e^ 
prove,  that  the  land  called  Thompson's  Choice  is  truly  Ici 
him  on  the  plots.    He  also  offered  evidence  to  prove  the  1! 
ticm  of  Thompson's  Choice  to  be  from  the  letter  Q  on  the  j 
from  thence  to  R,  to  S,  to  T,  to  Q.    The  defendant  then  of 


(a)  Called  Sewell 's  Fancy. 
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dence  to  prove,  that  the  true  location  of  the  said  land  was  from  I, 
QOQ  t^®^^®  ^o  1^7  ^  llj  ^^  12,  to  I.  There  was  no  evidence  given 
9^9  «  ^^^^  Thompson's  Choice  was  ever  run,  held  or  claimed,  by 
any  person  interested  in  the  said  land,  a^s  running  from  its  beginning 
to  Gunpowder  Eiver,  except  so  far  a«  relates  to  the  field  at  the 
figures  10  on  the  plots,  which  field  was  laid  down  and  proved  by  the 
plaintiff  as  an  ancient  possession  under  the  title  of  Thompson's 
Choice.  The  defendant  then  prayed  the  opinion  of  the  Court,  and 
their  direction  to  the  jury,  that  inasmuch  iis  no  evidence  has  been 
given  of  the  bounded  tree  called  for  by  the  certificate  of  Thompson's 
Choice,  at  the  end  of  its  first  line,  nor  of  the  place  where  the  tree 
stood,  the  first  line  must,  according  to,  and  by  virtue  of  the  expres- 
sions in  the  certificate,  be  run  so  as  to  terminate  at  the  great  falls 
of  Gunpowder  Eiver,  from  whence  the  remaining  courses  of  the 
land  must  be  run  according  to  the  courses  and  distances  expressed 
in  the  certificate  thei'eof. 

Chase,  Ch.  J.  The  Court  refuse  to  give  the  direction  as  prayed. 
The  Court  are  of  opinion,  and  so  direct  the  jury,  that  the  expres- 
sions of  the  certificate  of  Thompson's  Choice,  as  to  the  termination 
of  the  first  line  thereof,  do  not  operate  to  bind  that  line  to  terminate 
at  the  great  falls,  although  no  evidence  be  given  of  the  tree  or  of 
the  place  where  it  stood.    The  defendant  excepted. 

G.  The  defendant  offered  in  evidence  the  declarations  of  Col. 
Young,  deceased,  then  seized  of  Sewell's  Fancy,  to  prove  the  end  of 
the  first  line  of  that  tract,  which  is  the  l>eginning  of  Thompson's 
Choice  located  by  the  defendant. 

Chase,  Ch.  J.  The  Court  reject  the  declarations  offered  in  evi- 
dence. Sewell's  Fancy  not  being  located  on  the  plots;  and  although 
the  second  line  of  that  tract  rans  off  from  Thompson's  Choice,  yet 
7wn  constat  that  Young  was  not  attempting  to  carrj'  back  the  first 
boundary  or  beginning  of  Sewell's  Fancy,  or  thus  interested. 

Verdict. — ''The  jury  find  for  the  plaintiff^  and  say  that  the  true 
location  of  Hill's  Forest  begins  at  T.  and  runs  to  U,  thence  to  V, 
thence  to  W,  thence  home  to  T.  They  further  say  the  true  location 
of  Culleu's  Lot  begins  at  A,  and  runs  to  B,  thence  with  the  manor 
line  to  C,  thence  to  I,  thence  home  to  A.  That  CuUen's  Addition 
begins  at  C,  standing  on  the  manor  line,  then  runs  to  D,  to  G,  to 
*  ^'  thence  home  to  C ;  and  lastly,  they  find  for  the  plaintiff 
*'^'*  all  the  lands  called  Hill's  Forest,  as  above  located,  which  lies 
clear  of  the  lands  called  Culleu's  Lot,  and  Culleu's  Addition,  as 
above  located,  and  which  lies  to  the  eastward  of  the  said  division 
line  between  the  plaintiff's  lessor  and  Joseph  Slee,  from  red  B  to 
red  A  continued,  until  it  intersects  the  out  line  of  Hill's  Forest  as 
above  located."  fJudgment. — That  the  plaintiff  recover  against  the 
defendant  "  his  term  yet  to  come  and  unexpired  of,  in  and  unto,  all 
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that  part  of  the  tract  of  land  called  Hill's  Forest,  situate  in  Balti- 
more County  aforesaid,  located  upon  the  plots  returned  in  this  cause^ 
beginning  at  the  letter  T,  and  running  to  XJ,  thence  to  Y,  thence  to 
W,  and  thence  home  to  T,  which  lies  clear  of  the  land  called  Cullen's 
Lot,  also  located  upon  the  said  plots,  beginning  at  A  and  running  to 
B,  thence  with  the  manor  line  to  C,  thence  to  I,  and  thence  home 
to  A,'  and  which  lies  also  clear  of  the  land  called  OuUen's  Addition, 
also  located  cm  the  said  plots,  beginning  at  G,  standing  on  the  manor 
line,  then  running  to  D,  then  to  G,  then  to  H,  and  thence  home 
to  C,  and  also  which  lies  to  the  eastward  of  the  division  line 
between  James  Gittings,  the  lessor  of  the  plaintiff,  and  Joseph  Slee, 
from  red  B  to  red  A  continued,  until  it  intersects  the  out  line  of  ^e 
said  land  called  HilPs  Forest  as  above  located,  so  as  aforesaid  bv  the 
jurors  aforesaid  found,"  &c.  On  this  judgment  the  defendant 
brought  a  writ  of  error  returnable  to  this  Court. 

The  cause  wiis  argued  at  the  last  tenn,  before  Buchanan, 
Nicholson,  and  Gantt,  JJ. 

Key,  Harper  and  Jokmon,  (Attorney-General,)  for  the  plaintiff  in 
error.  On  the  second  bill  of  exceptions,  stated  that  the  principle 
established  by  the  General  Court,  in  their  opinion  given  in  this  bill 
of  exceptions  was,  that  if  a  man  has  a  parcel  of  land  under  inclo- 
sure  for  15  years,  and  then  enlarges  the  parcel,  and  holds  the  whole 
by  inclosure  for  seven  years,  he  did  not  acquire  a  title  in  the  firat 
parcel  by  20  years  possession  by  inclosure.  In  opposition  to  q^- 
•  which  they  cited  Eussell  vs.  BaJcer,  1  U,  d;  J.  71.  On  the  ^®^ 
third  bill  of  exceptions  they  cited  Howard  vs.  Moale  et  al.  (ante,  269, 
270.)  They  objected  to  the  verdict  and  judgment  on  two  groimds — 
1.  For  uncertainty ;  and  2.  For  excess  over  and  above  the  demand — 
the  verdict  and  judgment  being  for  more  land  than  was  claimed  in 
the  action.  They  cited  2  Ba<;.  Ab.  tit  Damages^  (D.  2;)  Ihid^  tit. 
Error ^  (K.  6;)  Grumpton  vs.  Smithy  Yelv.  5;  1  Bulst  49;  Clements  vs. 
Waller^  4  Burr.  2156;  Cuming  vs.  Sibly,  Ibid,  2490;  Barker  vs. 
Harriet,  1  Salk.  162;  and  Philips  vs.  Bury,  1  Ld.  Raym.  6. 

Martin  and  T.  Buchanan,  for  the  defendant  in  error.  On  the 
points  respecting  the  verdict  and  judgment,  cited  7  Bac.  Ab.  tit.  Ver- 
dict, (M ;)  Co.  Litt  227  a;  Trials  Per  Pais,  298,  304;  Carter^s  Rep.  80. 
94 ;  Vin.  Ab.  fit.  Trial,  407,  pi.  29 ;  2  Roll.  Ab.  tit.  THal,  707,  pi.  42 ; 
2  Bac.  Ab.  tit  Ejectment,  (F;)  the  Act  of  1805,  ch.  Qb,  s.  44;  1  Tidd^s 
Pr.  662,  663;  SuUivane  vs.  Seagrave,  1  Stra.  695;  2  Bac.  Ab.  tit  Eject- 
ment,  (D.  2.)  419,  420;  Cottimjham  vs.  King,  1  Burr.  629;  Conner  vs. 
West,  5  Burr.  2673;  and  Howard  vs.  Moale  et  al.  {ante  249.) 

Thk  Court,  at  this  term  dissented  from  the  opinions  of  the 
General  Court  in  the  first  and  second  bills  of  exceptions,  and  con- 
curred with  that  in  the  third  bill  of  exceptions.    But  the  Court  were 
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of  opinion,  that  the  certificate  of  the  clerk  of  Prince  George's  County 
Court  gave  an  authority  to  the  clerk  of  Baltimore  County  Court  to 
record  the  deed  from  Ogle  and  wife  to  Bosley,  mentioned  in  the  first 
bill  of  exceptions,  the  Court  considering  the  words  "  legally  author- 
ized and  assigned,''  within  the  meaning  of  the  Act  of  November, 
1766,  ch.  14.  Jtid^jmeni  reversed. 


Bryden  vs.  Taylor. 

A  special  authority  must  be  strictly  pursued,  (a) 

Where  a  person  acted  in  the  character  of  a  Justice  of  the  Peace,  although 

he  did  not  so  style  himself,  yet  it  is  prima  fade  evidence  that  he  had 

authority  to  act  as  such,  (b) 

A  permanent  residence  of  a  witness  is  not  necessary  for  the  purpose  of 
taking  his  deposition  under  the  Act  of  July,  1779,  ch.  8,  to  perpetuate 
testimony;  but  a  temporary  or  transient  residence  is  sufficient.  The 
fact  of  residence  need  not  be  placed  on  record,  (c) 

What  is  alleged  as  a  motive  or  inducement  in  the  deposition  made  by  a  wit* 
ness,  may  be  lead  in  evidence. 

The  minutes  of  tjihe  proceedings  of  a  notary  public  of  a  foreign  country,  are 
to  be  considered  as  records,  under  the  courtesy  of  nations;  and  a  copy 
under  the  hand  and  notarial  seal  of  a  notary  is  sufficient  evidence  of  the 
protest  of  a  foreign  bill  of  exchange,  (d) 

Where  a  person  was  frequently  seen  in  the  counting  house  of  the  plaintiff, 
transacting  business  as  a  principal,  and  was  generally  supposed,  believed 
and  understood  in  the  town,  to  be  a  partner  in  the  house  of  the  plaintiff. 
held  not  sufficient  evidence  to  prove  that  such  person  was  a  partner  of 
the  house  of  the  plaintiff,  (e) 

In  assumpsit  on  a  foreign  bill  of  exchange  the  plaintiff  is  to  recover  as  much 
money  as  will,  at  the  time  of  the  verdict,  purchase  a  similar  bill. 

Error  to  the  General  Court.  The  defendant  in  error  brought  an 
action  of  assumpsit,  upon  a  foreign  bill  of  exchange,  drawn  on  the 
23d  of  July,  1799,  by  C.  F.  C.  Bescke,  of  Baltimore,  on  J.  A.  &  D.  H. 
Eucker,  of  London,  in  favor  of  Wm.  B.  Magruder,  for  £230  sterling 
money,  and  payable  60  days  after  sight.  The  bill  was  endorsed  by 
Magruder  to  the  defendant,  (now  plaintiff  in  error,)  and  by  bim 
endorsed  to  the  plaintiff  below.  It  wa«  protested  for  non-acceptance 
on  the  14th  of  September,  1799,  and  for  non-payment  on  the  16th  of 
November,  1799.    The  general  issue  was  pleaded. 

1.  The  first  bill  of  exceptions. — ^The  plaintiff  at  the  trial  at  May 
Term,  1805,  to  prove  that  he  had  given  to  the  defendant  due  notice 

(a)  See  Cockey  vs.  Cole,  28  Md.  276. 

(b)  Cf.  Byer  vs.  Etnyre,  2  Gill,  150. 

(c)  Cited  in  Carroll  vs.  Tyler.  2  H.  &  G.  157.  and  Fouke  vs.  Fleming,  13 
Md.  409. 

id)  Cf.  Patterso7i  vs.  Ins.  Co,  3  H.  &  J.  71. 
(e)  Cited  in  Mitchell  vs.  DoiL  2  H.  &  G.  172. 
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of  the  non-acceptance  of  the  bill  of  exchange,  on  which  the  suit  wa8 
broaght,  and  of  the  protest  for  such  non-acceptance,  offered  in  evi- 
dence a  deposition,  which,  together  with  the  several  endorsements 
thereon,  and  certificates  thereto  annexed,  was  as  follows  :  "Balti- 
more, 3d  March,  1803.  During  the  absence  of  William  Taylor  from 
Battimore,  I  received  Francis  Brown's  letter  directed  to  him  in 
Ifovember,  1799,  which  letter  was  dated  the  13tli  of  September,  1799, 
containing  advice  of  C.  F.  Bescke's  bills,  23d  July,  1799,  for  £230  and 
£120  sterling,  on  J.  A.  &  D.  H.  Eucker,  London,  being  protested  for 
non-acceptance,  of  which  I  duly  notified  James  Bryden  immediately 
In  the  month  of  February,  1800,  immediately  on  receipt  of  the  news 
that  the  bills  were  protested  for  non-payment,  I  returned  in  the  brig 
John  Brickwood,  from  London,  (which,  appears  by  Francis  Brown's 
letter  of  21st  November,  1799.)  I  notified  James  Bryden  thereof  by 
order  of  William  Taylor,  and  immediately  subsequent  I  heard 
various  conversations  between  Wilham  Taylor  and  James  Bryden  on 
I  the  subject.    The  second  set  which  W.  Taylor  wrote  for  to  England, 

I  as  soon  as  it  was  believed  the  John  Brickwood  was  lost,  arrived 

at  Baltimore  in  September,  1800,  enclosed  in  Francis  IJrown's 
letter  of  28th  June,  1800,  while  W.  Taylor  was  out  of  town,  I  was 
then  his  agent  and  in  town.  Immediately  on  receipt  of  the  bills 
I  called  at  James  Bryden's,  but  did  not  find  him;  I  called  again  very 
shortly  afterwards  and  demanded  payment  for  the  said  bills  of 
the  said  James  Bryden,  from  whom  I  could  get  no  satisfaction. 
In  *  confirmation  of  the  loss  of  the  John  Brickwood,  I  have  Qo*y 
examined  the  journals  of  the  Marine  Insurance  office  of  this  •'•^  • 
city,  and  find  the  following  entry  under  date  of  the  9th  December, 
1800:  ''The  Marine  Insurance  Office,  Dr.  to  D.  Stewart  &  Sons.  For 
total  loss  on  brig  John  Brickwood,  insured  the  10th  of  January  last, 
on  policy  No.  504,  she  having  sailed  from  the  Downs  the  10th  Decem- 
ber, 1790,  and  no  account  of  her  since — it  is  concluded  she  has 
foundered."  William  O.  Payne. 

Sworn  to  before  me,  by  William  Osborn  Payne,  on  Thursday  the  3d 
of  March,  1803,  at  4  o'clock  in  the  afternoon,  at  my  office  in  the  City 
of  Baltimore.  Owen  Dorset. 

To  James  Bryden.  Take  notice,  that  I  shall  attend  at  the  office  of 
Owen  Dorsey,  Esquire,  in  the  City  of  Baltimore,  on  the  third  day  of 
March  next,  at  the  hour  of  4  o'clock  post  meridiem,  to  take  the 
deposition  of  William  O.  Payne,  to  be  read  in  evidence  in  two  suits 
brought  by  me  against  you  in  the  General  Court  for  the  Western 
Shore  of  Maryland.  Wm.  Taylor. 

February  8th,  1803. 

Between  the  hours  of  twelve  and  one  o'clock  P.  M.  on  Wednesday 
the  9th  of  February,  1803, 1  delivered  to  James  Bryden,  at  his  dwell- 
ing in  Light  Street,  Baltimore,  a  true  copy  of  the  within  notice. 

Wm.  Y.  Lewis. 

Sworn  to  before  me  the  3d  March,  1803.  Owen  Dorsey. 
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Eeceived  to  be  recorded,  the  19th  day  of  May,  1804.  Same  day 
recorded  and  examined.  Wm.  Gibson,  Clk." 

The  whole  was  certified  under  seal  of  office  by  the  clerk  of  Balti- 
more County  Court.  The  plaintiff  also  gave  in  evidence,  that  W. 
<3.  Payne,  in  the  deposition  mentioned,  was  dead.  The  defendant 
objected  to  the  reading  of  the  deposition  in  evidence.  * 

Cha.se,  Ch.  J.  The  Court  accede  to  the  principle  that  special 
authorities  must  be  strictly  pursued.  But  they  are  of  opinion,  that 
it  appears  upon  the  face  of  the  deposition  that  it  has  been  properly 
taken. 

n^f^  *  The  Court  are  of  opinion,  that  the  Act  of  Assembly  of 
^^^  July,  1779,  ch.  8,  entitled,  "An  Act  establishing  a  mode  to 
perpetuate  testimony,"  does  not  require  an  efficient  residence,  such 
as  would  make  a  person  a  domicil,  qualify  him  to  vote  or  to  be 
capable  of  holding  an  office ;  but  a  temporary  or  transient  residence 
is  sufficient ;  and  it  appears  to  the  Court,  that  the  requisites  of  the 
said  Act  of  Assembly  has  been  complied  with. 

The  witness  being  in  the  county  at  the  time  the  deposition  is 
taken,  is  alone  necessary ;  unless  it  were  so,  no  person  but  a  Judge 
of  the  Greneral  Court  would  be  competent  to  take  the  testimony  of 
transitory  witnesses. 

The  twenty  days  notice  is  not  only  for  the  purpose  of  giving  the 
opposite  party  time  to  appear,  but  to  inquire  into  the  character  of 
the  witness. 

The  Act  of  Assembly  does  not  require  the  fact  of  residence  to  be 
put  upon  record.    The  defendant  excepted. 

2.  The  defendant  objected  to  the  reading  that  part  of  the  deposi- 
tion which  states  that  the  deponent,  as  clerk  of  the  plaintiff,  received 
letters  directed  to  the  plaintiff  stating  the  protest,  in  consequence  of 
which  he  gave  notice  to  the  defendant  as  indorser  of  the  bill  of 
exchange. 

Chase,  Ch.  J.  That  part  of  the  deposition  is  only  inducement — 
Let  it  be  read, 

3.  The  second  bill  of  exceptions. — ^The  plaintiff*,  to  prove  that  the 
bill  of  exchange  in  the  declaration  mentioned  was  duly  protested  for 
non-acceptance,  offered  in  evidence  a  paper  purporting  to  be  an 
extract  under  notarial  seal  from  the  books  of  the  notary  by  whom 
the  said  protest  was  supposed  to  have  been  made:  "Extract  from 
the  protest  book  marked  C,  fol.  440,  begun  the  2d  of  Jime,  1798,  and 
ended  the  8th  of  November,  1799,  formerly  belonging  to  David 
Guillonneau,  late  of  Pope's  Head  Alley,  London,  notary  pubUc, 
deceased,  and  now  in  the  possession  of  his  successor,  Benjamin  New- 
ton, of  the  same  pla-ce,  notary  public. 


m 
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more,  where  the  business  of  the  house  of  William  Taylor  was  earned 
on,  and  was  frequently  seen  in  the  counting  house  of  William  Taylor, 
transacting  business,  receiving  applications,  and  giving  answers  as  a 
principal  in  the  business,  and  was  generally  supposed,  believed  and 
understood,  in  Baltimore,  to  be  a  partner  in  the  house  of  William 
Taylor.  And  it  also  appeared  in  evidence,  that  John  Taylor,  for 
several  years  before  the  drawing  and  eudorsement  of  the  said  bill  of 
exchange,  resided  in  London,  and  there  carried  on  business  under 
the  firm  of  John  Taylor  &  Co.,  and  that  at  the  times  of  the  drawing 
and  endorsement  of  the  bill,  John  Taylor  had  recently  come  from 
London  to  this  State,  in  bad  health,  and  did  not  remain  in  this 
country  longer  than  12  or  18  months,  when  he  returned  to  London ; 
and  that  during  a  part  of  his  stay  in  this  State,  and  at  the  times  of 
the  drawing  and  endorsement  of  the  bill,  he  resided  at  a  country 
seat  rented  by  him  in  the  neighborhood  of  Baltimore ;  and  that  Wil- 
liam Taylor  did  then,  and  for  a  long  time  before  and  afterwards, 
carry  on  trade  and  business  in  Baltimore  in  his  own  name  alone,  and 
not  in  the  name  of  William  Taylor  &  Co.,  or  in  the  names  of  William 
and  John  Taylor.  The  defendant  then  prayed  the  opinion  of  the 
Court,  and  their  direction  to  the  jury,  that  if  they  shall  be  of  opinion 
from  the  evidence  so  oflFered,  that  John  Taylor  was  at  the  times 
aforesaid  a  partner  in  the  house  of  William  Taylor,  that  the  plaintifi' 
is  not  entitled  to  recover  in  this  action. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  evidence 
offered  is  not  sufficient  to  prove  that  John  Taylor  was  a  partner  in 
the  house  of  William  Taylor,  and  therefore  they  refuse  to  give  the 
direction  prayed.    The  defendant  excepted. 

5.  A  question  arose  as  to  the  value  of  the  sum  of  money  mentioned 
-  -  in  the  bill  of  exchange,  whether  such  value  *  under  the  Act  of 
4:111  j/ygg^  ^j^^  3g^  should  be  at  the  time  of  the  protest  or  at  the 
time  of  the  notice?  It  was  stated  by  the  Attorney-General,  that  the 
Circuit  Court  had  decided,  that  the  plaintiff  might  recover  as  much 
money  as  would  purchase  a  new  bill  at  the  time  of  the  verdict. 

The  Court  said,  that  it  had  been  often  decided  in  this  Court, 
under  the  Act  of  1785,  ch.  38,  that  the  plaintiff  is  to  recover  as  much 
money  as  will  purchase  a  similar  bill  at  the  time  of  the  verdict. 

The  verdict  and  judgment  being  for  the 'plaintiff,  the  defendant 
brought  the  present  writ  of  eiTor. 

The  case  was  argued  before  Polk,  Buchanan,  Nicholson,  and 
Earle,  JJ. 

Harper  and  Piirviance,  for  the  plaintiff'  in  error,  referred  to  the 
Act  of  July,  1779,  ch.  8,  s.  1,  2,  7,  and  the  decisions  of  this  Court 
upon  the  acknowledgments  of  deeds  by  femes  covert  grantors.    Evans 
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vs.  Banner,  2  H.  dt  McH.  377;  Acts  of  1729,  ch.  8,  s.  5 ;  1763,  ch.  13, 

s.  2;  1796,  ch.  43,  s.  14;  Const,  Art  2, 15;  Stevenson  vs.  Myers,  1  jH. 

&  J,  102;  Gordon  vs.  Hickman,  4t  E.  d;  McH.  217;  Oittings  vs.  Hall, 

1  H.  &  J.  16 ;  and  Gassaway  vs.  Dorsey,  4  Jff.  <1&  JfcH.  405. 

*  Martin,  for  the  defendant  in  error,  cited  Sim  d:  Lee  vs.   mg^^ 

Deahins,  2  H.  db  McH.  46;  Gittlnffs  vs.  J/a?^  1  jff.  cfc  J.  18.    The  "^^^ 

Acts  of  July,  1779,  ch.  8,  and  July,  1721,  ch.  14;  Carroll  v».  Norwood, 

4  H.  &  McH.  287 ;  Ex  parte  BoUman  i&  Swartwout,  4  Cranch,  75 ;  Wal 

rond.  V8.  Van  Moses,  S  Mod.  322,  323. 

* 
The  Court  were  of  opinion,  that  there  was  no  error  in  the  opinions 

expressed  by  the  General  Court  in  the  several  bills  of  exceptions. 

Judgment  affirmed. 


Dorset  vs.  Gassaway. 

The  admissions  by  counsel  of  certain  facts  in  a  special  verdict  taken  at  a 
former  trial  between  the  same  parties  in  the  same  action,  are  not  evi- 
dence at  a  new  trial  of  the  same  cause,  (a) 

If  slaves  remain  in  the  possession  of  the  vendor,  the  bill  of  sale  must  be 
recorded;  and  whether  they  remained  in  his  possession,  is  a  matter  of 
fact  for  the  jury;  if  they  find  they  were  not  in  his  possession,  the  bill 
of  sale  is  not  required  to  be  recorded;  and  it  is  not  evidence,  although 
it  was  recorded,  unless  the  execution  of  it  is  proved,  (h)  ^ 

To  lay  the  foundation  for  proving  an  original  deed  lost,  the  .evidence  must 
be  given  to  the  Court.     (Note, ) 

Proof  being  made  of  the  loss  of  an  original  deed  of  mortgage  of  land  and 
slaves,  dated  in  1768,  the  inspeximus  was  admitted  to  be  read  as  legal 
evidence,  although  the  deed  was  not  recorded  in  the  manner  prescribed 
by  law,  so  far  as  respected  the  slaves  in  dispute. 

Where  a  deed  is  lost,  or  not  in  the  power  of  the  party  to  produce  it,  it  is 
only  necessary  to  show  an  examined  copy,  or  prove  the  contents  of  the 
deed. 

Certain  facts  refused  to  be  admitted  in  evidence  to  prove,  that  a  person  who 
purchased  certain  slaves,  and  had  made  a  voluntary  gift  of  them,  never 
paid  any  consideration  for  the  slaves. 

Certain  acts  and  declarations  of  the  defendant,  subsequent  to  his  sale  of  the 
slaves  for  which  an  action  of  replevin  was  brought,  and  before  his  in- 
solvency, are  not  evidence  to  defeat  the  claim  of  the  plaintiff,  (c) 

(a)  In  Woodruff  vs.  Miinroe^  38  Md.  146,  it  was  ruled  that  depositions 
taken  under  a  foreign  commission  and  by  agreement  used  at  the  trial  of  a 
cause,  are  admissible  in  evidence  when  the  same  cause  is  tried  under  a,  pro- 
cedendo, the  agreement  not  limiting  the  use  of  the  testimony  to  the  first 
trial.  See  Mdhoney  vs.  Ashton,  4  H.  &  McH.  193;  Gassaway  vs.  Dorsey,  lb, 
254. 

(b)  See  Alex.  Br.  Stat.  382. 

(c)  Aflirmed  in  Kerby  vs.  Kerby,  57  Md.  861,  and  in  Reese  vs.  Reese,  11  Md. 
558,  where  it  was  held  that  the  declarations  of  a  grantor,  after  the  execu- 
tion of  a  deed,  impeacjhing  the  title  of  the  grantee  therein,  are  inadmissible 
in  evidence. 


346  DORSET  vs.  GASSAWAY.— 2  H.  &  J. 

An  affidavit  made  by  a  debtor,  and  payment  into  the  treasury  under  the 
tender  law,  admitted  in  evidence  to  prove  the  person  was  indebted,  and 
made  the  payment  into  the  treasury. 

Proceedings  in  Chancery  under  an  insolvent  law,  are  not  evidence  in  favor 
'of  the  person  who  had  obtained  the  benefit  of  that  law,  to  prove  an 
acknowledgment  and  admission  by  him  on  his  application  for  the  benefit 
of  that  law. 

A  bill  in  Chancery,  with  all  the  proceedings  and  decree  thereon,  cannot  be 
read  in  evidence  in  an  action  between  different  psirties  from  those 
named  in  the  proceedings,  {a) 

An  answer  in  Chancery,  made  by  the  respondents  from  information  derived 
from  'the  present  defendant,  is  not  admissible  in  evidence.  But  the 
declarations  of  the  defendant  are  admissible  evidence;  and  a  witness 
may  recur  to  the  answer  to  refresh  his  memory  as  to  the  declarations 
made  to  him  by  the  defendant. 

No  person  will  be  permitted  to  disaffirm  his  own  sale.  He  cannot  set  up  his 
discharge  under  an  insolvent  law,  to  disaffirm  his  prior  acts,  (b) 

If  a  mortgage  of  slaves  was  subsisting,  and  the  mortgagor  claiming  the 
absolute  ownership  of  them,  sold  them  for  a  full  consideration,  although 
as  to  the  mortgage,  the  sale  would  transfer  only  the  equitable  interest, 
yet  as  between  the  vendor  and  vendee,  the  operation  of  the  contract 
would  be  to  pass  the  absolute  ownership  in  the  slaves  to  the  vendee,  and 
notwithstanding  the  after  discharge  of  the  vendor,  under  an  insolvent 
law,  and  his  purchase  of  the  slaves  from  the  mortgagee,  his  subsequent 
acts,  in  perfecting  his  title  to  the  slaves,  will  enure  in  law  to  confirm, 
and  not  to  defeat,  his  contract  with  the  vendee. 

If  a  debt*  is  due  on  mortgage  and  on  open  account,  and  partial  payments  are 
made  by  the  debtor,  without  any  application,  the  law  will  apply  the 
payments  to  the  mortgage  debt,  (c) 

Declarations  made  by  the  defendant  before  and  after  his  discharge  under  an 
insolvent  law,  may  be  given  in  evidence  against  him. 

Payments  made  by  a  mortgagor  are  not  to  be  applied  to  discharge  a  debt 
due  on  the  mortgage,  in  favor  of  a  purchaser  of  part  of  the  property 
mortgaged,  who  had  not  paid  for  it,  and  who  had  made  a  gift  thereof  to 
his  son,  to  defraud  his  creditors. 


(a)  In  Key  vs.  Dent,  14  Md.  86,  certain  exceptions  to  the  general  rule  that 
judgments  and  decrees  are  evidence  only  between  the  parties  and  privies  are 
pointed  out.  A  decree  and  the  proceedings  in  a  Chancery  cause  are  admis- 
eible,  though  between  strangers,  to  show  re)n  ipaam.  The  production  of 
such  a  record  is  proof  that  the  suit  was  brought  and  recovery  had  as  therein 
set  forth,  but  the  consequences  to  others,  resulting  from  those  facts  apparent 
from  the  face  of  the  record  are  to  be  established  by  proof  of  such  other 
facts  as  may  be  necessary. 

(b)  Cited  in  Bush  vs.  Person^  18  Howard,  82,  where  it  was  held  that  when 
a  party  mortgages  land  on  which  there  is  a  prior  judgment  lien,  is  subse- 
quently discharged  in  bankruptcy,  and  then  purchases  the  property  at  a  sale 
under  the  prior  judgment,  he  is  estopped  to  set  this  up  as  a  superior  title  to 
the  mortgage,  in  which  was  the  implied  covenant  of  warranty  against  that 
judgment.     Cf.  FimkT8.  Newcomer,  10  Md.  301. 

(c)  Affirmed  in  Laeber  vs.  Langhor,  45  Md.  482;  Neidig  vs.  Whiteford,  29 
Md.  185;  McTavish  vs.  Carroll,  1  Md.  Ch.  163.  See  GiHnn  vs  Whitdker,  1  H. 
-&  J.  754,  note:  Suter  ^s.  /res,  47  Md.  520. 
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In  an  action  of  replevin ,  the  jury  may  give  such  damages  as  they  think  the 
plaintiff  is  justly  entitled  to,  as  an  equivalent  for  the  injury  sustained. 

Appeal,  from  the  Greneral  Court.  The  present  was  an  action  of 
replevin,  brought  by  the  appellee  for  two  negro  ♦  slaves,  ^^q 
James  and  Henry.  The  defendant,  (the  present  appellant,)  ^^^ 
pleaded  non  cepit  and  property.  General  replication  and  issues 
joined.  There  had  been  a  trial  in  this  case  in  the  General  Court  at 
October  Term,  1709,  and  judgment  having  been  rendered  for  the 
defendant,  the  plaintiii*  ap])ealed  to  the  Court  of  Appeals,  where  the 
judgment  was  reversed,  and  a  procedendo  awarded  for  a  new  trial. 
See  4  H.  &  McH.  405. 

1.  The  defendant  at  the  new  trial  at  October  Term,  1805,  offered 
in  evidence  to  the  Court,  the  admissions  made  by  the  plaintiff's 
<x)unsel  in  the  special  verdict  taken,  at  the  former  trial  at  October 
Term,  1799,  to  prove  the  existence  of  the  mortgage  therein  stated. 

MasoHy  for  the  plaintiff,  objected  to  this  being  done,  and  cited 
Mahmey  vs.  Anhtonj  4t  H.  db  McH.  295,  322. 

Chase,  Ch.  J.  Facts  are  often  admitted  and  stated  for  the  pur- 
pose only  of  bringing  a  particular  point  of  law  before  the  Court.  As 
the  finding  of  the  jury,  in  the  special  verdict,  was  on  the  admis- 
sions of  counsel,  it  is  not  evidence  to  prove  the  existence  of  the 
mortgage. 

2.  The  defendant  offered  in  evidence  a  bill  of  sale,  for  the  negroes 
mentioned  in  the  declaration,  from  Clerke,  administrator  of  Eussell, 
to  Edward  Dorsey,  one  of  the  original  defendants  in  this  action. 

Mason,  for  the  plaintiff,  objected  to  the  bill  of  sale's  being  read, 
unless  its  execution  was  proved. 

Chase,  Ch.  J.  If  the  negroes  remained  in  the  possession  of  the 
vendor,  the  bill  of  sale  is  required  to  be  recorded ;  and  whether  the 
negroes  remained  in  the  possession  of  the  vendor,  is  a  matter  of  fact 
for  the  jury ;  and  if  they  find  they  were  not  in  possession  of  the 
vendor,  theii  the  bill  of  sale  is  not  evidence,  although  it  has  been 
recorded,  without  proof  of  its  execution,  it  not,  in  such  case,  being  a 
paper  authorized  by  law  to  be  recorded. 

3.  The  first  bill  of  exceptions. — The  plaintiff  offered  in  evidence 
that  the  defendant,  in  the  year  1782,  being  in  possession  of  a  number 
of  negroes,  sold  them  at  public  sale  to  the  highest  bidder;  that  at 
that  sale  Thomas  Gassaway,  the  father  of  the  plaintiff',  purchased 
negro  James  in  the  declaration  mentioned,  and  negro  Rachel,  the* 
mother  of  *  Harry,  the  other  slave  in  the  declaration  men-  ^^^ 
tioned;  Harry  not  being  then  born.  That  negroes  Eachel  "*"* 
and  James  were  then  delivered  by  the  defendant  to  Gassaway,  who 
held  and  possessed  them,  together  with  Harry  after  he  was  bom, 
until  1789,  when  he  gave  negroes  James  and  Harry  to  his  son,  the 
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present  plaintiff,  and  then  delivered  possession  of  them  to  him,  who 
held  and  possessed  them  until  the  year  1796,  when  they  were  taken 
from  his  possession  by  the  defendant.  The3^  were  so  taken  some 
short  time  before  the  bringing  of  this  suit.  The  plaintiff  then 
proved  that  James  Eussell,  hereinafter  named,  was  in  the  (now 
State,)  then  Province  of  Maryland,  in  and  during  the  year  1772. 
The  defendant  then  offered  evidence  to  the  Court  (a),  by  the  oath 
of  Robert  Young,  that  he  was  some  years  past  the  agent  of  James 
Russell,  of  Great  Britain,  and  that  as  his  agent  he  was  in  possession 
of  a  mortgage  executed  by  the  defendant  to  Russell ;  that  the  mort- 
gage bore  dat-e  in  the  year  1763.  That  he  was  well  acquainted  with 
the  defendant  and  his  hand-writing,  and  that  the  mortgage  was 
signed  by  the  defendant.  That  he  does  not  remember  whether  the 
mortgage  was  acknowledged  before  any  Judge  or  Justice.  That  it 
was  an  original  paper,  and  that  to  the  best  of  his  recollection,  he 
delivered  it.,  about  10  or  12  years  ago,  to  James  Gierke,  then  the 
administrator  of  Russell,  who  had  died  before  that  time  in  G.  6. 
The  defendant  then  read  to  the  Court  the  letters  of  administration 
granted  to  James  Clerke  on  Russell's  estate,  dated  the  11th  of 
August,  1789.  He  further  proved  by  Young,  that  the  mortgage  pur- 
ported to  be  a  conveyance  of  a  number  of  negroes  by  name  from  the 
defendant  to  Russell,  and  amongst  those  negroes  were  two,  to  wit, 
Sampe  and  Cato.  He  further  proved  to  the  Court  by  the  testimony 
of  Charles  Walker,  that  Russell  shipped  larg«  quantities  of  goods, 
before  the  year  1763,  to  the  defendant,  and  that  Charles  Grahame 
was  the  agent  of  Russell.  That  he  was  present,  between  the  years 
1760  and  1765,  when  Grahame,  now  deceased,  and  William  Lux,  now 
deceased,  and  the  defendant,  were  together  in  the  counting-room  of 
Lux,  at  which  time  the  defendant  executed  some  instrument  of  writ- 
ing, which  Walker  witnessed,  and  that  he  never  witnessed  any  other 
Mg^m  *  executed  by  the  defendant,  in  the  presence  of  himself  and 
*^^  Lux.  He  further  offered  in  evidence  to  the  Court,  by  Young, 
that  the  original  mortgage,  hereinbefore  referred  to,  was  delive^d 
by  him  to  Clerke,  about  the  year  1797,  for  the  purpose  of  sending 
the  same  to  Philadelphia,  to  lay  before  the  commissioners  there  in 
session,  under  the  treaty  with  Great  Britain,  to  establish  the  claim 
of  Russell.  He  further  offered  in  evidence  to  the  Court,  by  Edward 
Hall,  that  Clerke,  the  administrator  of  Russell,  in  a  conversation 
with  him  lately,'  informed  him  that  all  the  papers,  delivered  to  him, 
Clerke,  by  Robert  Young,  relating  to  the  claim  of  Russell  against 
the  defendant,  were  by  him  delivered  over  to  William  Cooke,  Esquire, 
to  prosecute  his  claim  before  the  commissioners  in  Philadelphia.  He 
then  read  in  evidence  to  the  Court  the  deposition  of  William  Cooke, 
Esquire,  taken  by  consent,  who  proved,  "  that  some  years  ago  he 
was  applied  to  by  James  Clerke,  administrator  of  James  Russell, 

(a)  Chase,  Ch.  J.    To  lay  the  foundation  for  proving  that  an  original  deed 
Ib  lost,  the  evidence  must  be  to  the  Court. 
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late  of  London,  merchant,  to  file  a  bill  in  Chancery  agai: 
Dorsey,  and  Luther  Martin,  Esquire,  and  others,  the  bargi 
certain  lands  which  they  purchased  of  Dorsey,  and  whicL 
previously  mortgaged  to  Bussell;  that  among  the  papers  < 
to  him  by  ClerfcCj  were  several  bonds  passed  by  Dorsey  tc 
but  the  deponent  cannot  recollect  whether  the  original  mor 
a  copy  of  it,  was  delivered  to  him.  That  he  filed  the  bill 
eery,  and  while  the  suit  was  depending,  he  was  applied  to  b} 
Dorsey,  now  deceased,  to  purchase  sundry  negroes,  also  im 
the  mortgage,  and  after  consulting  the  complainant,  this  ( 
agreed  that  the  negroes  should  be  valued  by  disinterested 
which  was  done,  and  he  sold  the  negroes  at  the  valuation  t< 
sey,  and  received  from  him,  or  from  some  other  person  on  h 
the  purchase  money  for  the  negroes,  and  paid  the  same  ove 
complainant.  That  it  being  afterwards  ascertained  that  J 
sey  had  not  the  legal  title  to  the  lands,  or  to  some  materis 
them,  at  the  time  of  lexecuting  the  mortgage,  the  deponent  i 
a  claim  on  behalf  of  Gierke,  the  administrator,  to  the  comm 
then  sitting  at  Philadelphia  under  the  treaty  of  amity,  cc 
&c.  between  Great  Britain  and  America,  and  withdrew  all  : 
nal  papers  which  he.  had  lodged  in  the  Court  in  the  said  sui 
sent  them,  together  with  a  memorial  on  behalf  of  the  admii 
to  the  commissioners,  *  in  order  to  obtain  compensation  i 
the  money  paid  by  John  Dorsey,  into  the  treasury  of  tl 
State,  towards  satisfaction  of  the  mortgage  and  severa 
That  he  cannot  charge  his  memory  with  the  particular  p 
ferred  to,  and  filed  with  the  memorial  in  the  office  of  the 
sioners,  nor  has  he  any  recollection  that  any  document  was 
to  substantiate  the  claim.  He  has  since  searched  among 
papers,  and  cannot  find  either  bond  or  mortgage  from  J.  I 
Bussell  in  his  possession,  and  that  whatever  papers  were  lod 
the  commissioners,  he  the  deponent  has  heard  and  belie' 
since  been  removed  to  Great  Britain ;  and  from  his  not  b 
to  find  any  of  the  said  papers,  the  deponent  believes  thej 
lodged  by  him  with  the  commidsioners,  and  ai*e  now  in  thei 
sion  in  Great  Britain." 

The  foregoing  evidence  was  offered  by  the  defendant 
foundation  ibr  proving  that  a  deed  of  mortgage  for  certain 
was  executed  by  the  defendant  to  James  Eussell  in  1763,  u 
through  which  the  defendant  claimed  the  negroes  for  w 
present  suit  is  brought,  and  that  the  deed  of  mortgage  is  n 
power,  possession  or  control,  of  the  defendant.  The  defend 
produced  an  original  record  book,  one  of  the  land  recorc 
General  Court,  and  offered  to  read  to  the  Court  and  jury  th 
wi«  of  the  deed,  found  on  the  records  of  the  said  Court, 
defendant  to  Russell,  dated  the  6th  of  December,  1763, 
marginal  entry  in  the  record  book,  stating  said  deed  to  be  e: 
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as  evidence  of  the  contents  of  the  original  deed  of  the  mortgage, 
proved  to  have  been  executed  by  the  defendant  to  Bussell  in  1763. 
To  the  reading  of  this  paper  from  the  record  book,  as  evidence,  the 
plaintiff  objected. 

Hhdaff^  Mason  and  Johnson^  for  the  plaintiff,  i3i ted  1  M<yrg.  Ess.  159, 
160;  Pageh  Case^  5  Cofce,  54;  Styk,  445;  TriaU  Per  Paw,  355,  434; 
Edeii  vs.  Chalkill^l  Keb.  117;  Cheney  yb.  WatMns^l  H.  &  J.  521; 
HallvB.  Qittings,  (ante  380;)  Pealce^^s  Evid.  97,110;  and  Bull.  N.  P. 
255,  256. 

Martin,  (Attorney -General,)  and  Key,  for  the  defendant,  cit^d  HaU 
vs.  Qittings,  (ante  380;)  Peahens  Evid.  96;  and  1  Morg.  Ess.  161. 

•  Chase,  Ch.  J.  The  question  before  the  Court  now,  is 
^^  •  different  from  what  it  was  on  the  former  trial.  Here  the 
defendant  has  laid  a  foundation  whereon  to  authorize  the  ifispeximns 
of  the  deed  to  be  read;  and  the  question  is,  what  other  kind  of  evi- 
dence will  be  sufficient  for  that  purpose  ? 

Where  a  deed  is  lost  or  not  in  the  pcjwer  of  the  party  to  produce 
it,  it  is  only  necessary  to  show  an  examined  copy,  or  prove  the  con- 
tents of  the  paper. 

The  Court  consider  the  inspeximus  in  this  case  to  be  a  true  copy. 
The  clerk  had  authority  to  record  the  deed  as  to  the  real  estate,  and 
the  copy  is  good  as  to  the  real  estate.  If  it  is  a  true  copy  as  to  the 
land,  it  is  equally  so  as  to  the  personal  estate.  The  Court  consider 
it  the  next  best  evidence  to  the  deed  itself,  and  far  preferable  to 
parol  proof. 

This  case  is  distinguishable  from  that  of  Cheney  vs.  Watkin^.  In 
that  case  there  was  no  question  about  the  inspeximm  of  the  deed, 
that  the  Court  recollect  of. 

In  the  case  of  Oittings  vs.  HaU,  it  was  inspeximus  of  an  ancient 
deed  which  needed  no  recording,  and  where  the  clerk  had  no  author- 
ity to  record  it ;  but  as  the  i)ossession  had  gone  with  the  deed,  it 
was  on  those  two  grounds  read. 

The  Court  are  of  opinion,  that  the  inspeximus  of  the  deed  of  mort- 
gage, from  the  defendant  to  James  Bussell,  is  legal  evidence,  and 
admit  the  same  to  be  read  in  evidence  to  the  jury.  The  plaintiff 
excepted. 

4.  The  second  bill  of  exceptions. — The  defendant  then  read  in  evi- 
dence an  affidavit,  (on  the  files  of  the  treasury,)  made  by  him  on  the 
18th  of  May,  1781,  before  Allen  Quynn,  Esquire,  a  justice  of  the 
peace  of  Anne  Arundel  County,  [See  2  Harr.  Ent.  250,  and  the  Act 
of  October,  1780,  ch.  5,  s.  11.]  lie  also  read  in  evidence  the  entry 
in  the  books  of  the  treasurer,  of  the  payment  into  the  treasury  by 
him,  the  defendant,  on  account  of  a  debt  due  to  James  Bussell.  [See 
2  Harr.  Ent.  250  and  251,  and  the  Act  of  October,  1780,  ch.  5,  s.  11.) 
He  also  produced  and  offered  to  read  the  record  and  proceedings  in 
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the  Court  of  Chancery  on  his  obtaining  the  benefit  of  an  Act  of 
Insolvency,  to  prove  that  William  M'Laughlin  and  Archibald  Mon- 
creifiF,  were  duly  •  appointed  his  trustees,  (a)  He  also  offered  ^^^ 
in  evidence,  that  M'Laughlin  and  Moncreiff  respectively  ^^^ 
accepted  of  the  trust,  and  that  M'Laughlin  died  about  the  year 
1795,  and  that  Moncreiff  survived  him;  and  also  offered  to  read  in 
evidence,  from  the  records  of  the  General  Court  office,  certain  en- 
tries of  a  suit  brought  in  that  Court  in  the  year  1797,  by  Moncreiff, 
as  surviving  trustee  of  the  defendant,  against  Thomas  Gassaway, 
and  the  renewals  thereof.  He  also  offered  to  read  in  evidence  the 
record  and  proceedings  in  the  Court  of  Chancery  in  1797,  of  Thomas 
Gassaway's  having  applied  for  and  obtained  the  benefit  of  an  insol- 
vent law,  in  order  to  prove  that  Thomas  Gassaway  never  paid  any 
consideration  for  the  negroes  before  his  voluntary  gift  of  them  to  his. 
son,  the  plaintiff',  nor  at  any  time  since,  (b) 

Chase,  Ch.  J.  The  (^ourt  refuse  to  admit  the  above  facts  to  be 
given  in  evidence  to  the  jury,  to  prove  that  Thomas  Gassaway  never 
paid  any  consideration  for  the  negroes  before  his  voluntary  gift  of 
them  to  his  son,  the  plaintiff",  nor  at  any  time  since ;  the  Court  being 
of  opinion,  that  the  acts  and  declarations  of  the  defendant  in  this 
case,  subsequent  to  the  sale  by  him  to  Thomas  Gassaway,  and  what- 
ever was  consequent  thereon,  are  not  evidence  to  defeat  the  claim  of 
the  plaintiff.  But  the  Court  are  of  opinion,  that  the  affidavit  and 
payment  into  the  treasury,  by  the  defendant  in  1781,  prior  to  the 
sale  by  him  to  Thomas  Gassaway,  are  admissible  evidence  to  prove 
the  defendant  wjis  indebted  to  James  Eussell,  and  made  the  pay- 
ment into  the  treasury  in  the  manner  therein  stated.  The  defend- 
ant excepted. 

5.  The  third  bill  of  exceptions. — The  defendant  then  read  in  evi- 
dence, the  affidavit  made  by  the  defendant  before  Allen  Quynn,  and 
on  the  files  of  the  treasury ;  also  the  entry  in  the  books  of  the  trea- 
surer, of  the  payment  by  the  defendant  into  the  treasury  on  iiccount 
of  a  debt  due  to  Kussell;  and  also  produced  and  offered  to  read  the 
record  and  proceedings  in  the  Court  of  Chancery,  on  the  applica- 
tion of  the  defendant,  and  his  obtaining  the  benefit  •  of  an  ^^^ 
insolvent  law,  to  prove  the  acknowledgment  and  admission  of  ^"^ 
the  defendant  in  1787,  that  his  mortgage  to  Eussell  in  1763  was  then 
outstanding  unsatisfied.  The  defendant  then  prayed  the  opinion 
of  the  Court,  and  their  direction  to  the  jurj^,  that  such  evidence, 
though  subsequent  to  the  sale  of  the  negroes  by  hijn  to  Thomas 
Gassaway  is  competent  evidence  against  Gassaway,  or  the  plaintiff', 

(a)  The  schedule  returned,  stated  that  Russell  was  a  creditor,  and  Thomas 
Gassaway  a  debtor. 

(h)  Gassaway,  in  his  schedule,  returned  the  trustees  of  the  defendant  his 
creditors. 


S52  DOESEY  vs.  GASSAWAY.— 2  H.  &  J. 

he  the  defendant  then  holding  and  possessing  the  residae  of  the 
mortgaged  property,  or  part  thereof. 

Chase,  Vh.  J.  The  Court  reject  the  evidence.  The  defendant 
excepted. 

6.  The  fourth  bill  of  exceptions. — The  plaintiff  then  produced,  and 
offered  to  read  in  evidence,  (for  the  purpose  alone  of  proving  that 
the  mortgage  from  the  defendant  to  James  Bussell  was  paid  and 
satisfied  before  the  commencement  of  the  war  between  America  and 
Oreat  Britain,)  a  bill  in  the  Court  of  Chancery  filed  by  James  Gierke, 
administrator  of  Bussell,  against  Luther  Martin,  William  Buchanan, 
Archibald  Moncreiff,  Bobert  Dorsey,  and  Wm.  H.  Dorsey,  with  all 
the  proceedings,  and  the  decree  of  the  Chancellor  thereon.  To  the 
reading  of  which  the  defendant  objected. 

(.?HASE,  Ch.  J.  The  proceedings  are  between  different  parties,  and, 
therefore,  cannot  be  used  as  evidence  in  this  case.  If  the  decree  had 
been  that  the  mortgaged  debt  was  unsatisfied,  it  could  not  be  used 
against  the  plaintiff',  and  the  rule  must  be  mutual. 

Although  the  answer  is  in  the  hand-writing  of  the  defendant,  yet 
he  may  have  only  acted  as  a  clerk.    He  has  not  himself  sworn  to  it. 

The  Court  refuse  to  let  the  i>roceedings  be  read  to  the  jury  for  the 
pui'pose  required  by  the  plaintiff's  counsel.    The  plaintiff  excepted. 

7.  The  fifth  bill  of  exceptions. — The  plaintiff  then  cross-examined 
Bobert  Dorsey,  a  witness  produced  on  the  part  of  the  defendant 
and  proved  by  him,  that  he  appeared,  together  with  Archibald  Mon- 
creiff and  William  H.  Dorsey,  as  the  trustees  of  the  defendant  in  this 
cause,  to  a  bill  in  the  Court  of  Chancery  filed  against  them  by  Clerke, 
administrator  of  Bussell,  and  made  the  answer,  now  produced,  to  that 
bill.    That  he  obtained  his  knowledge  of  the  respective  facts,  stated 

in  that  answer,  from  the  *  defendant  in  this  cause,  and  from 
^^^  his  books,  and  that  the  answer  is  in  the  hand-writing  of  the 
defendant  in  this  cause.  The  plaintiff'  then  prayed  the  opinion  of 
the  Court,  and  their  direction  to  the  jury,  that  if  the  jury  are  satis- 
fied, from  the  evidence,  that  the  respondents,  named  in  the  said 
answer,  obtained  their  knowledge  of  the  facts  stated  therein  from 
the  defendant,  and  the  answer  is  in  the  hand-writing  of  the  delend- 
ant  in  this  cause,  that  then  the  answer  is  evidence  to  prove  the 
mortgage  debt  had  been  discharged  as  is  stated  in  the  answer. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  declarations  of 
the  defendant  are  evidence  admissible  to  the  jury,  and  that  the  wit- 
ness may  recur  to  the  answer  to  refresh  his  memory-  as  to  the  decla- 
rations made  to  him  by  the  defendant.  But  the  Court  refuse  to 
allow  the  answer  to  be  read  in  evidence  to  the  jury.  Tfie  plaintiff 
excepted. 


1 


DOE8EY  V8.  GASSAWAY.— 2  H.  &  J.  ^53 

8.  The  sixth  bill  of  exceptions. — The  plaintiff  then  offered  in  evi- 
dence, by  the  testimony  of  Eobert  Dorsey,  that  the  contract  and 
purchase  made  by  Edward  Dorsey,  with  and  of  William  Cooke, 
Enquire,  of  the  negroes  mentioned  in  the  declaration,  as  stated  in 
the  deposition  of  Cooke,  was  made  by  Edward  Dorsey,  at  the  request 
and.  for  the  benefit  of  the  defendant,  and  that  the  money  or  price 
paid  to  Cooke  for  the  slaves,  was  the  money  of  the  defendant ;  that 
fidward  Dorsey,  or  his  estate,  he  being  dead,  have  no  interest  in  the 
slaves,  bat  that  the  defendant  is  the  only  person  claiming  nnder  the 
purchase  from  Cooke.    The  defendant  further  offered  in  evidence^ 
that  he  purchased  the  negroes  in  controversy  in  1796,  through 
Edward  Dorsey,  from  Clerke,  the  administrator  of  Bussell;  that 
the  negroes  were  sold  by  the  defendant  to  Thomas  Gassaway,  under 
whom  the  plaintiff  claims,  in  1782.    And  to  prove  that  he  the  de- 
'  fendant,  between  1782  and  1796,  obtained  the  benefit  of  an  insol- 
vent law,  he  produced  in  evidence  the  insolvent  law  passed  at  April 
Session,  1787,  ch.  34;  and  also  produced  and  read  in  evidence  the 
record,  proceedings,  and  release  of  him  the  defendant,  under  that 
insolvent  law.    He  further  offered  in  evidence,  that  the  negroes  in 
controversy  are  the  descendants  of  negro  Bachael,  included  in  the 
mortgage  from  the  defendant  to  Eussell,  and  said,  as  before  stated, 
by  the  defendant  to  •  Thomas  Gassaway  in  1782.    The  plain-  ^^  ^ 
tiff  then  prayed  the  Court  for  their  opinion  and  direction  to  ^'■^ 
the  jury,  that  if  from  the  evidence  the  jury  are  satisfied  that  the 
purchase  of  the  negroes  named  in  the  declaration  made  by  Edward 
Dorsey,  as  stated  in  the  deposition  of  William  Cooke,  was  made  by 
Edward  Dorsey,  by  the  authority  and  direction  of  the  defendant, 
and  for  the  benefit  of  the  defendant,  and  that  the  purchase  money 
paid  to  Cooke  for  the  negroes  was  the  money  of  the  defendant,  that 
then  the  plaintift'  is  entitled  to  their  verdict  for  the  negroes  in  the 
declarations  named,  and  damages  for  the  detention  thereof. 

CHA8E,  Ch.  J.  The  defendant  cannot  be  permitted  to  disaffirm 
his  own  sale.  He  cannot  be  suffered  to  set  up  his  discharge  under 
an  insolvent  law  to  disaffirm  his  prior  acts. 

The  Court  are  of  opinion,  that  if  the  jury  find  the  mortgage  was 
satisfied  in  the  year  1782,  when  the  defendant  sold  the  negroes  to 
Thomas  Gassaway,  that  the  plaintiff'  has  a  good  title  to  them. 

The  Court  are  also  of  opinion,  that  if  the  mortgage  was  subsisting 
in  1782,  and  the  defendant  sold  the  negroes,  claiming  the  absolute 
ownership  in  them,  and  for  a  full  consideration,  although  as  to  James 
liussell  his  sale  would  transfer  only  the  equitable  interest  in  the 
negroes;  yet  as  between  the  vendor  and  vendee,  the  operation 
of  the  contract  would  be  to  pass  the  absolute  ownership  in  the 
negroes  to  the  vendee,  and  according  to  good  faith  and  honesty  the 
subsequent  acts  of  the   defendant,  in  perfecting  his  title  to  the 
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negroes,  will  enure  in  law  to  confirm,  and  not  to  defeat,  hi8  contract 
with  Thomas  Gassaway.    The  defendant  excepted. 

9.  The  seventh  bill  of  exceptions. — ^The  plaintifi'  then  offered  in 
evidence,  by  the  testimony  of  Kobert  Dorsey,  that  he  understood 
from  his  father,  the  defendant,  since  the  year  1790,  that  he  had 
made  considerable  payments  and  remittances  to  Bussell,  between  the 
years  1763  and  1776,  in  sterling  money,  amounting  to  £3,915  18  2; 
that  Eussell's  administrator  claimed  the  right  to  apply  the  money  so 
paid  to  the  satisfaction  of  certain  debts  due  from  the  defendant  to 
Eussell,  upon  open  account,  contracted  after  the  date  of  the  mort- 

gage,  and  that  the  representatives  of  •  the  defendant  claimed 
^  ■*•  *•  to  apply  tbe  payments  to  the  satisfaction  of  the  mortgage. 
The  plaintiff  then  prayed  the  Court  for  their  opinion  and  direction 
to  the  jury,  that  if  they  are  satisfied  that  the  said  sums  were  paid  at 
the  times  above  stated,  and  there  is  no  evidence  to  satisfy  them  that 
the  payments  when  made  were  particularly  applied  to  any  specified 
debt,  either  by  the  defendant  or  Eussell,  that  then  the  law  will  apply 
the  same  to  the  satisfaction  of  the  mortgage. 

Chase,  Ch.  J.  There  can  be  no  doubt  but  the  law  will  apply  the 
payments  to  the  satisfaction  and  discharge  of  the  mortgage.  The 
Court  give  the  direction  prayed.    The  defendant  excepted. 

10.  The  eighth  bill  of  exceptions. — ^The  defendant  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  the  declara- 
tions of  the  defendant,  which  are  said  to  have  been  made  by  him 
since  the  sale  made  by  him  to  G^tssaway,  and  since  the  insolvency  of 
him  the  defendant,  cannot  be  used  in  evidence  by  the  plaintiff  to 
the  injury  of  the  title  and  interest  of  Eussell,  or  any  other  person 
claiming  under  Eussell. 

Chase,  Ch.  J.  The  Court  are  of  opinion,  that  the  declarations  of 
the  defendant,  are  evidence  against  him.     The  defendant  excepted. 

11.  The  ninth  bill  of  exceptions. — The  defendant  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  as  the 
defendant  only  insisted  that  the  mortgage  was  paid  by  certain  pay- 
ments being  made,  which  ought  to  be  applied  in  the  first  instance  to 
the  mortgage  in  preference  of  other  debts,  not  because  he  did  not 
owe  more,  but  that  what  he  paid  should  be  first  applied  to  the  mort- 
gage— that  the  principle,  that  the  payments  so  made,  should  apply 
to  the  discharge  of  the  mortgage,  should  only  be  carried  into  effect 
in  favor  of  bona  fide  purchasers  having  bought  and  paid  for  the 
articles,  and  not  in  favor  of  thjd  plaintiff,  whose  father  had  not  paid 
for  the  negroes  by  him  purchased. 

Chase,  Ch.  J.    The  Court  are  of  opinion,  that  the  payments  made 

by  the  defendant  to  Eussell,  if  the  jury  shall  find  they  were 

^'■^  made  as  stated,  ought  to  be  applied  to  the  •  discharge  and 


shall  find  that  Thomas  Giunaway  made  the  gift  to  his  sod,  the  plain- 
tiff,  to  defiraud  hiscreditors.    The  defendant  excepted. 

12,  The  tenth  bill  of  exceptions. — The  defendant  further  prayed 
the  opinion  of  the  Court,  and  their  direction  to  the  jury,  that  unless 
the  Jury  believe  that  the  mortgage  money  was  satisfied  betbi-e 
the  sale  made  by  the  defendant,  or  that  the  plaintiff,  or  bis  father, 
under  whom  he  claims,  had  paid  the  purchase  money  for  the  negroes 
to  the  defendaut  or  Russell,  or  some  persou  entitled  to  receive  the 
same,  that  the  plaintiff  waa  not  entitled  to  recover  any  other  than 
nominal  damages. 

Martin,  (Attorney- General,)  for  the  defendant,  cited  3  Bac.  Ab.  Hi. 
Grant,  (D.)  382;  Walker  vs.  Constable,  1  Bos.  &  PuU.  306;  Moses  vs. 
Macferlin,  2  Burr.  1005;  and  Esp.  N.  P.  101. 

Ghask,  Ch.  J.  The  jury  may  give  what  damages  they  think  the 
plaintiff  is  justly  entitled  to  as  an  equivalent  for  the  injury  sus- 
tained. 

The  Court  aie  of  opinion,  that  it  is  within  the  province  of  the  jury 
to  ascertain  and  fix  the  quantum  of  damages,  as  an  equivalent  for 
the  ase  of  the  negroes,  according  to  what  they  may  think  right  on 
ooDBideratioD  of  the  evidence}  and  that  tbey  are  not  restrained,  by 
any  principle  of  law  ojwratiiig  on  this  oase,  from  the  full  exercise  of 
their  judgnieut.    The  defendant  excepted. 

It  was  admitted,  and  it  is  to  be  considered  as  part  of  the  state- 
ment in  this  cause,  on  which  the  Court  has  given  its  opinions,  that 
James  Kussell,  the  alleged  mortgagee  of  the  defendant  wa.t  in  the 
year  17*J3,  a  subject  ol'  his  Britannic  Majesty,  residing  in  Great 
Britain;  that  in  the  year  1773  be  was  in  Maryland  on  a  visit,  and 
soon  returned  to  Great  Britain,  and  continued  to  reside  there  from 
the  year  1774  to  hia  death  in  17S7,  a  subject  of  the  crown  ol'  Great 
Britain  :  and  that  on  the  4tb  of  July,  1776,  the  then  Province,  now 
State  of  Maryland,  became  an  indeitendent  government,  and  from  ■ 
that  day  until  the  30th  of  September,  1783,  open  war  existed 
between  this  State  and  the  kiug  of  Great  Britain. 

•  Verdict  and  judgment  tor  the  plaintiff-  The  defendant  .-.. 
api>ealed  to  this  Court,  and  on  the  death  of  the  appellee,  his  *■'* 
executors  were  matle  jiarties. 

The  (piestiona  arising  under  the  second,  third,  sixth,  seventh, 
eighth,  niuth  and  tenth  bills  of  exceptions,  were  argued  before  Polk, 
Buchanan,  Nicholson,  and  Eable,  JJ,  by  Martin,  for  the  apel- 
lant ;  Johnson,  (Attorney-Generiil,)  for  the  appellee. 

TiiK  Court  agreed  with  the  General  Court  in  the  opinion  ex- 
pressed in  the  several  bills  of  exceptions  taken  on  the  part  of  the 
defendant  in  that  t'ourt.  ■/iidflniriit  iiffinnr'i. 


Hamilton  vs.  Beall  et  al. 

A,  H.  being  entitled  to  a  lot  of  ground,  but  ignorant  of  hia  right,  was  in- 
duced by  the  fraud  and  impoeition  of  the  agent  of  B.  B.  in  17SI,  to  exe- 
cute a  coDvejance  to  B.  B.  for  tlie  lot  for  a  email  consideration.  He 
filed  hie  bill  in  Cbancerj  in  1798,  to  have  the  convejance  Tacated,  &c. 
The  answers  of  B.  B^r  representative,  and  the  agent,  denied  all  fraud, 
&c.  Decreed,  that  as  it  does  not  appear  that  a  fraud  waa  perpetrated, 
or  if  it  was,  that  B.  B.  was  a  contriver  or  privy  to,  or  partaker  of  it— as 
the  complainant  suffered  many  years  to  elapee  before  he  filed  his  bill- 
as  the  property  hath  (iince  beeli  yreiltly  improved  and  changed,  and  hath 
devolved  on  several  representatives — as  the  argument  from  convenience 
ought  alwiLjs  to  have  influence,  the  complainant  is  not  entitled  to  re- 
cover.    Bill  d"      ■       " 


Appeal  from  the  Court  of  ('haucery.  The  <?omphiiiiitiit,  (now 
appt'lliuit,)  by  hi.s  bill  tiled  on  the  20th  of  April,  1798,  stated  that 
George  Gordon,  l)eiiig  seized  of  certain  lot**  in  fee  id  George-Town, 
by  Ills  will  dated  ITtiC,  devised  the  house  and  lot  ^No.  4S,  and  the  acre 
of  land  whereon  the  old  Wiirehonse  was  erected,  in  fee  to  bis  grandson 
George  F.  Hamilton,  and  lot  No.  fi3,  with  the  warebonsee  thereon  in 
fee  to  his  grandson  Charles  £.  Hamilton.  That  after  the  death  of  the 
testator  George  and  Charles  respectively  entered,  &c.  That  they  both 
afterwards  went  to  sea,  and  died  intestate,  leaving  Thomas  Hamilton 
their  heir  at  law.  That  Thomas  Hamilton,  Iteing  seized  of  the  lot)* 
devised  to  George  [■'.  Hamilton,  died  in  1783,  without  having  made 
any  valid  testiimentiiry  disposition  of  the  lots,  his  will  not  having 
been  executed  in  the  manner  prescribed  by  law  to  pasB  I'eal  estate ; 
and  having  died  intestate  as  to  the  lots,  the  same  descended  to 
William  Hamilton,  who  was  his  eldest  kou  and  heir  at  law.  Tfa»t 
William  Hamilton  afterwardii  died,  having  made  bis  will  in  Jime, 
1786,  by  which  the  Iota  are  not  particularly  deviRed,  bat  if  they 
passed  by  the  expression  in  the  will,  it  was  to  the  complainant,  and 
who  was  his  eldest  son  and  heir  at  law.  That  after  the  death  of  his 
.  _  father,  the  •  complainant  resided  in  Monongalia  County,  in 
**"  the  Commonwealth  of  Virginia,  it nd  that  in  the  year  1791. 
Brooke  Beall,  since  de<'eased,  (whose  father  had  intermarried  with 
Ruth,  line  of  the  daughtei-s  of  Thomas  Hamilton,}  well  knowing  the 
premises,  and  that  for  wantof  alegalexecntionof  the  will  of  Thomas 
Haniiltitn,  the  lots  were  the  property  of  the  complainant,  and  intend- 
ing to  defraud  the  eompliiinant  thereof  by  untrue  and  deceitfnl  pre- 
tenifs.  Itandulently  procured  Andrew  Hamilton,  who  was  named 
executor  in  the  will  of  Thomas  Hamilton,  to  ivpair  to  the  com- 
plainant in  Virginia,  where  he  ivsided,  and  by  dei-eit  and  fraud 
to  obtain  a  legal  conveyance  from  him  to  Benll  for  the  lot^i;  and 
that  Andrew    Hamilton,  acting   by   the  procurement,   and  by   the 
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directions  and  with  the  consent  and  knowledge  of  Beall,  falsely 
and  deceitfully  alleged  and  pretended  to  the  complainant,  (who 
was  then  little  more  than  21  years  of  age,  and  was  ignorant 
and  unlettered,)  that  the  will  of  the  complainant's  gi-andfather, 
Thomas  Hamilton,  was  good  and  valid  in  law,  only  that  he  had  not 
thereby  authorized  or  empowered  him,  Andrew,  although  appointed 
his  executor,  to  sell  the  lots;  and  Andrew  further  informed  the 
complainant,  that  he  must  give  him  a  power  of  attorney  for  the 
purpose  of  acknowledging  a  conveyance  from  the  complainant  to 
Beall  of  the  lots,  which  Andrew  said  he  had  consented  to  sell  to 
Beall,  under  the  will  of  Thomas  Hamilton,  or  that  the  complainant 
must  go  to  Maryland  to  execute  and  acknowledge  the  same,  or  that 
he  (Andrew,)  must  apply  to  the  Governor  and  Council  of  Maryland 
for  an  order  to  sell  the  lots,  under  a  late  Act  of  Assembly  of  that 
State,  which  Andrew  falsely  alleged  to  have  passed,  and  that  the 
complainant  therefore  would  be  obliged  to  attend  at  Annapolis  to 
make  valid  the  sale.  That  the  complainant,  being  young  and 
unlettered,  and  placing  confidence  and  belief  in  what  Andrew,  in 
behalf  and  b}'  the  procurement  of  Beall,  falsely  told  him,  and  fearing 
that  he  must  either  execute  a  conveyance  for  the  lots,  or  be  sub- 
jected to  the  expense  and  inconvenience  of  attending  at  Annapolis, 
as  Andrew  had  falsely  and  deceitfully  told  him  he  must  do,  and 
being  likewise  without  money,  and  his  mother  then  ill  in  bed,  and 
depending  on  him  for  assistance  and  support,  he  was  induced  to 
execute,  and  did,  on  the  7th  of  February,  1791,  execute  a  con- 
veyance to  Beall  for  the  lots  before  mentioned,  for  the  trilling 
•  consideration  of  three  pounds  ten  shillings  current  money,  ^  ^  ^ 
which  is  all  that  he  received,  and  which  he  would  by  no  ^'-^ 
means  have  accepted  as  a  consideration  for  the  lots,  but  for  the 
imposition  practised  on  him  as  before  mentioned.  That  after  the 
execution  of  the  deed,  to  wit,  in  1793,  Beall  died  seized  of  the  lots, 
and  intestate,  leaving  a  widow  and  seven  children,  to  whom,  by  law, 
his  real  estate  equally  descended,  to  wit,  &c.  the  defendants.  Prayer, 
that  the  conveyance  may  be  set  aside  and  rendered  null  and  void, 
&c.  and  for  iiirther  and  other  relief. 

The  answers  of  the  defendants,  (one  of  them  being  an  infant 
answered  by  his  guardian  for  that  purpose  appointed,)  admitting 
certain  facts  set  forth  in  the  bill,  and  their  ignorance  of  others, 
stated,  that  Thomas  Hamilton,  claiming  to  be  heir  at  law  of  Charles 
B.  Hamilton,  conveyed  that  part  of  lot  No.  52,  which  was  devised  to 
Charles  by  Gordon,  to  John  Orr,  who  afterwards  conveyed  the  same 
to  Brooke  Beall,  the  ancestor  of  the  defendants.  That  after  the 
death  of  Thomas  Hamilton,  his  executor  Andrew  Hamilton,  offered 
to  sell  to  Brooke  Beall  the  lots  which  is  the  object  of  the  bill  of 
complaint,  but  on  examination  it  was  found  that  there  was  a  defect 
in  the  title,  and  it  was  agreed  betwen  Andrew  Hamilton  and  Beall, 
that  if  a  good  and  complete  title  could  be  procured  for  the  lots,  he, 
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Beall,  would  become  the  purchaser ;  whereupon  Hamilton  agreed  to 
procure  a  title,  and  obtained  the  deed  mentioned  in  the  bill  from 
the  complainant  to  Beall,  and  Beall  paid  to  Hamilton  for  the  lots 
£700  or  £800.  The  defendants  deny  that  Beall  ever  did  in  any 
manner  advise,  or  through  false  pretences  persuade  the  complainant 
to  convey  the  lots,  nor  do  they  believe  that  Andrew  Hamilton  took 
any  undue  means  to  eflFect  that  end.  They  refer  to  the  conveyance, 
and  pray  that  it  may  be  taken  as  part  of  their  answer ;  and  Beall 
being  a  purchaser  for  a  valuable  consideration,  without  fraud,  they 
contend,  that  neither  him,  nor  his  heirs,  ought  to  be  disturbed  in 
their  rights.  That  the  complainant  never  did,  as  they  are  informed 
and  believe,  make  any  claim  to  the  lots  either  of  Beall,  in  his  life- 
time, or  of  his  heirs  since  his  death,  until  the  present  application; 
and  they  are  ignorant  of  any  fraud  ever  having  bieeu  practiced  on 
him.  That  since  the  purchase,  on  the  faith  thereof,  Beall  made 
valuable  improvements,  &c.  The  answer  of  Andrew  Hamilton,  also 
MMf^  one  of  the  defendants,  *  stated,  among  other  things  mat.erial 
*■*•  •  to  be  noticed,  that  as  executor  of  Thomas  Hamilton,  not 
knowing  of  any  defect  in  the  title,  he  advertised  the  lot  or  acre  of 
ground,  whereon  the  old  warehouse  formerly  stood,  for  sale,  and  on 
the  3d  of  January,  1791,  exposed  the  lot  at  public  sale,  where  there 
were  several  bidders,  and  among  others  Brooke  Beall,  and  it  was 
fairly  struck  off  to  him,  as  the  highest  bidder,  for  £225.  That  after 
the  sale,  the  title  papers  were  by  the  defendant  put  into  the  hands 
of  Beall,  to  prepare  the  conveyance.  That  it  was  discovered  by 
Beall  that  the  will  of  Thomas  Hamilton  was  defective,  there  not 
being  three  witnesses  to  it,  and  on  that  account  the  legal  estate  had 
descended  to  the  complainant,  who  was  the  heir  at  law  of  William 
Hamilton.  That  Beall  refused  to  pay  the  purchase  money  until  the 
title  of  the  complainant  could  be  obtained,  either  to  himself  direcciy, 
or  to  some  person  who  would  convey  to  him ;  that  Mr.  Gautt  was 
consulted  as  counsel,  and  he  advised  the  making  of  a  deed  to  Beall 
directly  from  the  complainant,  as  the  most  proper  mode  of  securing 
the  title,  and  a  deed  was  prepared  by  Mr.  Gantt,  for  which  the 
defendant  paid  him.  The  defendant  afterwards,  in  February,  1791, 
went  to  Virginia,  where  the  complainant  then  resided,  and  carried 
with  him  the  deed  so  prepared,  and  a  copy  of  the  will  of  Thomas 
Hamilton.  That  the  defendant  showed  to  the  complainant  the  cop3' 
of  the  will,  explained  to  him  the  defect,  and  informed  him,  that  it 
having  only  two  witnesses  would  not  authorize  the  defendant  to 
make  a  title  to  the  purchaser,  that  the  will  was  inoperative  as  to  the 
land;  that  Beall  had  become  the  purchaser,  but  refused  to  complete 
the  contract  unless  the  complainant  would  convey  the  land.  The 
defendant  then  showed  the  deed,  so  prepared,  to  the  complainant, 
and  asked  him  if  he  would  execute  it.  That  the  complainant,  being 
fully  acquainted  with  the  nature  of  the  will,  voluntarily,  and  with- 
out any  hesitation,  agreed  to  convey  his  title  to  the  property,  and 
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to  execute  the  deed  to  Beall.  That  the  delendant  had  also  a  power 
of  attorney  prepared  to  have  the  deed  properly  acknowledged  by 
some  person  in  this  State;  bat  the  complainant  informed  the  defend- 
ant, that  he  wished  to  make  a  visit  to  his  uncle  John,  who  resided 
near  to  Shepherd's  Town,  and  Allegany  County  being  on  the  road, 
he  would,  on  his  way  through  that  county,  execute  and  acknow- 
ledge the  deed;  which  was  accordingly  •  done  on  the  7th  of  - -^ 
February,  1791.  That  the  complainant  and  defendant  were  ^1^ 
in  company  together  for  several  days  after  the  execution  of  the 
deed,  and  conversed  respecting  it,  and  the  coiiii>lainant  expressed 
himself  satisfied  with  its  execution.  When  the  defendant  saw  the 
complainant  several  years  after,  he  did  not  express  any  dissatisfac- 
tion at  having  conveyed  the  land  to  Beall.  The  defendant  denies 
that  he  ever  told  the  complainant  that  the  will  of  Thomas  Hamilton 
was  good  and  valid  in  law,  but  on  the  contrary  informed  him  that  it 
was  defective  and  inoperative  to  pass  land,  or  give  any  power  or 
authority  to  affect  the  same.  He  also  denies  that  he  ever  informed 
the  complainant  that  he  would  apply  to  the  Governor  and  Council, 
&c.  and  denies  the  other  allegations  stated  in  the  bill,  of  fraud, 
deception,  &c. 

Testimony  was  taken  under  commissions,  and  the  cause  having 
been  argued  and  submitted, 

Hanson,  C.  (24th  September,  1805,)  stated,  that  whether  he  shall 
decide  in  favor  of  the  complainant,  or  in  favor  of  the  defendants, 
the  case  must,  to  every  candid  person,  appear  hard  for  the  loser,  and 
most  probably  litigation  will  be  continued  as  far  as  possible  to  the 
great  expense,  trouble,  and  anxiety  of  both  parties. 

In  various  cases  of  doubt  or  difficulty,  or  hardship,  the  Chancellor 
has  thought  proper  to  recommend  a  compromise  and  decree  by  con- 
sent, and  experience  has  convinced  him  that  he  is  right.    He  con- 
j  siders  this  ctise  peculiarly  proper  for  a  settlement  in  that  way.    He 

L  has  never  had  before  him  a  case  concerning  the  merits  of  which 

i  he  more  doubted,  and  of  the  event  of  which,  after  his  decision, 

doubts  might  more  reasonably  be  entertained. 
[  Acting  on  principles  which  have  always  governed  him,  and  led  by 

those  principles  to  consult  the  welfare,  as  far  as  his  power  extends, 
i  of  every  suitor  in  this  Court,  whose  conduct  has  not,  in  his  opinion, 

deseirved  punishment  or  reprobation,  he  proposes  an  adjustment, 
such  as  he  believes  an  intelligent,  careful,  impartial  arbitrator  would 
award.  Such  as  cannot  be  greatly  detrimental  to  the  party,  w^ho 
shall  be  finally  victorious,  in  case  this  proposal  shall  be  rejected,  but 
which,  in  such  case,  will  have  been  beneficial  to  the  other  party. 

Let  the  parties,  by  writing  here  filed,  consent  to  a  decree  to  the 
following  purport,  viz. 

•  Ist.  The  defendants,  heirs  of  Brooke  Beall,  shall  on  or  ^^q 
before  the  25th  day  of  March  next,  pay  or  bring  into  this  ^  *^ 


f 
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Court,  to  be  paid  to  the  complainant,  the  sum  of  800  dollars ;  and  in 
case  that  sum  shall  not  be  so  paid,  or  brought  in,  the  payment  there- 
of, with  interest,  may  be  enforced  by  execution  on  the  persons  or  prop- 
erty of  the  defendants. 

2d.  The  complainant  shall  execute  and  acknowledge,  according  to 
law,  a  release  to  the  defendants  of  all  his  right,  legal  or  equitable, 
to  the  property  in  question. 

3d.  Eaeh  party  shall  bear  the  proper  costs. 

This  recommendation  of  the  Chancellor  was  not  a<x;eded  to,  and 
he  then  parsed  the  following  decree : 

The  defendants  having  rejected  the  Chancellor's  recommendation, 
it  becomes  incumbent  on  him  to  determine  as  a  Judge,  wholly  in 
favor  of  them,  or  of  the  complainant,  according  to  the  best  of  his 
judgment,  and  knowledge  of  the  principles  of  this  Court,  and  not,  as 
he  wishes  he  were  authorized  to  do,  in  the  spirit  of  a  fair,  impartial, 
intelligent  arbitrator. 

Under  the  special  circumstances  of  the  case  he  may  not  speak  so 
largely  as  it  is  customary  for  him  to  speak  in  decrees  of  importance. 
But  he  will  say  thus  far — Ajb  he  is  not  satisfied  that  a  fraud  was 
perpetrated,  or  even  if  it  was,  that  Beall,  the  purchaser,  was  a  con- 
triver, or  privy  to,  or  partaker  of  it  5  as  the  complainant  suffered 
many  years  to  elapse  before  he  tiled  his  bill;  as  the  property  hath 
since  been  greatly  improved  and  changed,  and  hath  devolved  on 
several  representatives;  as  the  argument  from  convenience  ought 
always  to  have  influence,  he  cannot  think  the  complainant  entitled 
to  relief. 

It  is  true  that  some  of  those  reasons  would,  if  standing  alone,  be 
entitled  to  little  or  no  weight,  but  when  united  they  appear  to  form 
a  sufficient  and  firm  prop  or  support  for  the  defendants. 

Were  indeed  the  Chancellor  fully  convinced  from  the  evidence, 
that,  before  the  complainant  executed  the  deed,  there  were,  between 
him  and  Andrew  Hamilton,  transactions  which  this  Court  must  con- 
sider as  constituting  a  fraud  on  the  part  of  Andrew,  the  circum- 
stances herein  stated  as  reasons  would  not  induce  the  Chancellor  to 
refuse  relief.  Consider  too,  the  rule  respecting  the  refutation  of  an 
answer — examine  the  answer  and  evidence  in  this  cause  together^ 
compare  the  testimony  on  each  side— consider,  as  •  we  must 
^ZU  ^(^^  when  witnesses  differ,  whose  testimony  is  most  probable — 
consider  even  if  the  complainant's  witnesses  are  correct,  and  their 
testimony  is  to  prevail  against  the  answer  and  opposing  testimony, 
how  far  ignorance  should  protect  a  man  in  this  Court.  If  one  party 
shall  tell  the  other  a  most  irai)robable  story  to  intimidate — For  in- 
stance, if  A.  tells  B.  a  plain  common  farmer  or  planter  in  Virginia, 
"  if  you  will  not  execute  this  deed,  the  Governor  of  Maryland,  in 
virtue  of  a  law  of  his  State,  will  send  for  and  compel  30U."  If  the 
farmer  be  not  half  an  idiot  or  a  lunatic  or  in  a  stat«  of  mental  iml)e- 
cility,  it  must  be  difficult  for  even  three  witnesses  against  a  defend- 
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ant's  answer,  to  satisfy  the  mind  that  A's  declaration  has  induced 
the  farmer  to  make  the  conveyance.  The  testimony  of  those  who 
swear  to  iVjidrew  Hamilton's  declarations  must  be  unsatisfactory ; 
their  memories  must  be  defective;  if  not,  it  may  be  demanded, 
wherefore  did  they  stand  by  and  permit  the  falsehood  to  have  its 
effect! 

If  ignorance  were  by  this  Court  protected  to  that  extent,  how 
many  fair  contracts  might  be  set  aside !  Ignorance  indeed,  real  or 
pretended,  might  in  manj^  instances  have  the  advantage  of  know- 
ledge and  wisdom.  In  the  Chancellor's  opinion,  on  a  view  and  com- 
parison of  all  the  proofs,  there  has  not  in  this  case  been  that  mg- 
gestiofaisi^  aut  suppresm-o  verij  which  can  authorize  him  to  grant  the 
relief  prayed  by  the  grantor  in  the  deed  against  fair  purchasers,  who 
have  long  been  in  possession  of,  and  improved  the  property,  betbre  a 
demand  of  any  kind  made  of  or  against  them.  Decreed,  that  the 
bill  be  dismissed,  but  as  the  complainant  had  probable  grounds  for 
instituting  the  suit,  it  is  dismissed  without  costs.  From  this  decree 
the  complainant  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Polk,  Buchanan, 
Nicholson,*  and  Eable,  JJ. 

Johnson^  ( Attorney-Greneral,)  and  MctgrudeVj  lor  the  appellant,  cited 
1  FofibL  189;  1  Fow.  on  Cont  140,  144;  Broderwk  vs.  Broderick^  1  P. 
Wms.  239;  2  Pow.  on  Cont.  156 ;  Evans  vs.  LleweUin^  2  Bro.  Ghcm.  Ca. 
150;  Brogden  vs.  WaUcer^s  JSxW^  dtc.  {ante  285;)  2  Fonbl.  158;  Jen- 
nings vs.  Moore,  2  Vem.  609;  Blenkame  vs.  Jennings,  1  Bro.  Pa/rl.  Ca. 
244;  and  Doe  vs.  Martin,  4  T.  R.  m. 
[  *  Martin  and  ShoAiff,  for  the  appellees,  cited  1  Fonbl.  115,  ^ «  ■ 

[  189,  (note,)  384;  and  Pasley  vs.  Freeman,  3  T.  R.  51.  '*'** 

[  Decree  affirmed. 


Eeinicker  vs.  Smith.    Smith  vs.  Reinickee. 


T.  F.  and  B.  F.  being  seized  as  tenants  in  common  under  the  Act  to  Direct 
Descents,  with  S.  S.  of  and  in  (among  others,)  a  lot  of  ground,  con- 
tracted sei)arately  with  G.  R.  and  agreed  to  convey  to  him  all  their  interest 
therein;  on  the  payment  to  each  of  them  of  $300;  and  the  money  being 
paid,  possession  of  the  lot  was  delivered  to  G.  R.  who,  after  the  death 
of  T.  and  B.  F.  filed  a  bill  in  Chancery  against  S.  S.  she  being  their  heir, 
for  a  specific  performance  of  the  contract.  8.  S.  by  her  answer,  alleged 
that  both  T.  and  B.  F.  were  in  habits  of  intemperance,  and  were  almost 
constantly  in  a  state  of  intoxication.  That  the  lot  was  contracted  to  be 
sold  by  them  when  in  a  state  of  intoxication,  or  when  they  were  in- 
capable of  transacting  business,  at  a  price  greatly  below  its  value,  &c. — 
Decreed,  that  S.  S.  convey  to  G.  R.  one  undivided  third  part  of  the  lot 
of  ground ;  but  as  to  the  contract  of  B.  F.  on  account  of  the  satisfactory 


prooi  01  tus  irotMciiitj,  it  ongbt  not  to  be  eniorced:  and  tbat  U.  U. 
deliver  to.  or  permit  S.  S.  to  take  or  enjoj  two  undivided  third  porta  of 
the  lot  of  ground,  without  her  refunding  the  conaideratiou  paid  by  him 
to  B.  F.  (a) 
A  tenant  in  common,  under  the  Act  to  Direct  Descents,  maj  dispoee  of  his 
interest  in  anj  particular  portion  of  the  estate  so  held  in  commOQ. 

Cbosr-Appeals  from  a  decree  of  the  Court  of  Chfuiceiy.  The 
complainaut,  (Beiuicker,)  filed  his  bill  of  complaiat  against  the  de- 
fendant, (Smith,)  stating  that  Thomas  Franklin,  being  seized  of  a 
lot  of  ground  in  Biiltimoro,  agreed  to  sell  ill  hia  interest  therein  to 
the  complainant  tor  the  consideration  of  £112  1ft  0,  which  agree- 
ment was  rednced  to  writing,  and  is  eyndenced,  b;  the  bond  of  con- 
veyance exhibited,  dated  the  20th  of  March,  1794.  That  the  consid- 
eration money  has  been  fnlly  paid.  That  the  bill  fnrther  stated,  that 
Benjamin  Franklin,  brother  of  Thomas,  alterwaitls  claiming  to  be 
[X)sae8sed  of  an  interest  in  the  premises,  agreed  to  transfer  and  con- 
vey the  same,  absolutely,  to  the  complainant,  for  the  consideration 
of  ^00,  which  iigreemei>t  was  reduced  into  writing,  and  is  evidenced 
by  the  bond  of  conveyance,  exhibited,  dated  29th  of  July,  1794. 
That  the  consideration  money  has  been  fully  paid ;  and  the  com- 
plainant, ever  since  the  execution  of  the  two  bonds  of  con\-eyance, 
has  been  in  the  quiet,  secure,  and  unmolested  enjoyment  of  the 
premises.  That  Thomas  and  Benjamin  Franklin  are  both  since 
dea<l,  and  that  Sarah  Smith,  the  defendant,  is  seized  and  possessed 
of  the  inheritance  and  legal  estate  in  the  premises,  by  right  of  de- 
scent, and  as  heiress  at  law.  That  the  conijtlainant  ha«  fre<juentlj* 
applied  to  her  for  a  <leed  of  conveyance  of  the  premises,  which  she 
has  refused  to  exe<ute,  and  hius  instituted  actions  of  ejectment  for 
the  recovery  of  the  possession  of  the  premises.  Prayer  for  a  specific 
performance  of  the  agreements,  and  a  deed  of  conveyance  of  the 
premises,  and  for  an  injunction,  &c.  The  answer  of  the  defendant 
stated,  that  her  brother,  James  Franklin,  was  in  his  life-time  seized 
and  possessed,  and  died  seized  and  iM»ssessed,  amongst  other  real 
estate,  of  the  lot  of  ground  mentioned  in  the  hill,  on  the  3l8t  of  De- 
cember, 1793,  intestate,  leaving  a  sister,  (the  defendant.)  and  two 
brothers,  Thomas  ami  Benjamin,  before  named,  and  which  two 
brothers,  and  the  defendant,  on  the  death  of  James,  became,  under 
the  Act  to  Direct  •  Descents,  entitled  ecjually  to  all  the  real 
'***  estate  of  which  James  died  seized,  subject  to  the  provisions 
and  regulations  mentioned  in  that  Act.  That  both  her  said  brothere 
were  in  the  habit  of  drinking  strong  liquor  to  great  excess:  and 
from  the  time  of  the  death  of  their  hrather  James,  being  freed  from 
all  rft-itraint,  and  having  entirely  in  their  power  the  means  of  grati- 
fication, and  being,  it  is  believed,  encouraged  in  their  excesses  by 
persons  who   wished   to  obtain   advantages  over  them,  they  were 

(<i)  See  Bi-oijdeii  \-b.  Walker,  ante.  285. 
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almost  constantly  in  a  state  of  intoxication;  and  that  when  not 
actually  drank,  they  were  scarce  ever,  if  ever,  free  from  the  effects 
of  the  excesses  to  which  they  were  addicted,  and  the  mental  imbe- 
cility arising  therefrom.    That  their  extreme  fondness  for  strong 
liquor,  and  their  anxiety  to  obtain  it,  also  rendered  them  open  to 
imposition  from  any  person  who  would  furnish  them  with  money  by 
which  they  could  procure  their  gratification,  however  exorbitant  the 
terms ;  and  whatever  contract  they,  or  either  of  them,  might  have 
entered  into  for  the  sale  of  lands,  it  is  believed,  originated  either 
from  their  being  Id  a  state  of  intoxication  at  the  time,  or  from  the 
solicitude  of  acquiring  money  for  their  excesses,  as  they  had  no 
occasion  to  dispose  of  any  of  their  real  estate  to  supply  any  neces- 
sary want.    That  both  her  brothers  died  within  eight  months  after 
the  death  of  her  brother  James,  and  within  eleven  days  of  each 
other,  having  fallen  victims  to  their  constant  intoxication.    That 
Benjamin  died  on  the  10th,  and  Thomas  on  the  20th  of  August,  1794. 
That  the  lot  of  ground  mentioned  in  the  bill,  is  situate  in  a  very  val- 
uable and  improving  part  of  Baltimore-Town,  and  contains  an  acre 
of  ground,  and  is  believed,  by  the  best  judges,  t*o  be  worth  upwards 
of  £2,000.    That  Beinicker  pretends  to  have  the  bonds  of  convey- 
ance set  forth,  but  they  are  not  admitted  to  have  been  executed  by 
her  brothers,  or  either  of  them,  or  that  they  received  the  alleged 
consideration;  but  if  the  bonds  wero  executed,  she  ha»no  doubt  but 
they  wero  executed  by  her  brothers  when  in  a  state  of  intoxication^ 
or  when  they  wero  incapable  of  transacting  business,  and  that  ad- 
vantage was  also  taken  of  their  ignorance  of  the  value  of  the  prop> 
erty  5  for  the  money  alleged  to  have  been  paid  for  the  property  is 
not  equal  to  the  sixth  part  of  the  value  of  the  lot.    She  admits  that 
she  has  rofused  to  convey  the  lot  to  Beinicker,  because  she  was  and 
is  of  opinion,  •  that  she  is  not  bound  in  law  or  equity  to  con-    -  ^q 
vey  the  same.    That  she  is  willing,  and  has  oft'ered  to  pay  to  ^**** 
him  any  sum  of  money  which  her  brother  Thomas  hath  actually 
received  from  him. 

Testimony  was  taken  and  returned  under  a  commission  which 
issued,  and  the  case  was  argued  before,  and  submitted  to,  the  Chan- 
cellor. 

Hanson,  G.  The  complainant  applies  for  the  performance  of  a 
contract  made  by  a  brother  of  the  defendant,  who  has  refused  on  the 
ground  of  the  complainant's  having  taken  advantage  of  a  man  whom 
habitual  intoxication  had  rendered  unfit  to  manage  his  own  affairs,, 
and  an  easy  prey  to  an  artful,  designing  man. 

The  Chancellor  conceives  that  the  privileges  of  drunkenness  are 
pretty  well  ascertained,  and  that  they  ought  not  to  be  extended. 
Has  it  ever  been  settled  or  understood,  that  because  a  man  is  ad- 
dicted to  strong  drink,  no  contract  which  he  make^  shall  be  binding, 
unless  he,  or  those  who  come  after  him,  shall  think  it  eligible  to 
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abide  by  the  bargain  f  If  this  were  the  case,  a  drunkard  would  have 
advantages  far  superior  to  those  which  are  enjoyed  by  the  most  pru- 
dent, shrewd,  sagacious  man.  For  instance,  seven  years  ago  he  sold 
land  for  £5  an  acre,  which  in  the  opinion  of  witnesses  was  at  that 
time  worth  £7.  It  is  now  worth  £20,  He  has  not  conveyed  it. 
Being  sued  in  Chancery,  he  says,  "  it  is  well  known  that  I  was  every 
day  drunk,  and  therefore  the  contract  ought  not  to  stand."  The 
Chancellor,  as  he  has  already  said,  considers  the  privilege  to  be  well 
ascertained,  and  sufficiently  extensive.  If  a  man  evidently  has  pro- 
cured another  to  be  intoxicated,  in  order  that  he  might  obtain  an 
unconscionable  bargain  of  him,  and  has  obtained  it,  this  Court  will 
not,  on  application,  hesitate  to  vacate  the  contract.  But  if  a  man, 
accustomed  to  strong  drink,  and  even  to  be  intoxicated  every  day, 
but  notwithstanding  possessed  of  reiuson,  and  the  power  of  reflection, 
determines,  with  all  the  deliberation  he  is  capable  of,  to  sell  his 
property,  offers  it  repeatedly  for  sale,  at  length  sells  it  at  the  best 
price  he  can  obtain,  to  a  man,  against  whom  there  is  not  proof  of  his 
having  taken  advantage  of  the  hour  of  intoxication ;  if  afterwards 
he  professes  himself  satisfied  with  the  bargain,  and  assigns  a  good 
reason  for  it — when  the  bargain  is  clear,  explicit  and  certain — when 
MgpM  it  *  has  been  fully  executed  on  the  other  side — the  Chancellor 
^'^^  cannot  think,  that  under  such  circumstances  this  Court  ought 
not  to  enforce  it.  He  has  described  the  case  before  him  with  respect 
to  Thomas  Franklin,  as  appears  to  him  from  the  proceedings.  De- 
creed, that  the  defendant,  by  a  good  deed,  to  be  acknowledged  and 
recorded  according  to  law,  give,  &c.  to  the  complainant,  and  his 
heirs,  one  undivided  third  part  of  the  lot  or  ground  mentioned  in  the 
bill,  and  the  bonds  from  Thomas  and  Benjamin  Franklin,  deceased, 
to  the  complainant. 

As  to  the  contract  of  Benjamin  Franklin,  the  Chancellor  is  of 
opinion,  that  on  account  of  the  satisfactory  proof  of  his  imbecility,  it 
ought  not  to  be  enforced  by  this  Court ;  but  that  the  money  to  him 
paid  by  the  complainant  ought  to  be  restoi'ed.  Decreed  also,  that 
the  defendant  pay  to  the  complainant  the  sum  of  $300,  which  was, 
it  appears,  paid  by  the  complainant  to  Benjamin  Franklin,  deceased, 
and  that  upon  her  executing  and  acknowledging  the  deed  hereby 
directed,  and  paying  to  the  complainant,  or  bringing  into  this  Court, 
to  be  paid  to  him,  ihe  sum  of  $300,  the  injunction  in  this  cause 
issued  be  dissolved;  and  that  the  complainant  be  enjoined  to,  and 
shall  deliver  to  her,  or  permit  her  to  take  or  enjoy,  two  undivided 
third  parts  of  the  lot  or  ground  before  mentioned.  From  this  decree 
l)oth  the  complainant  and  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Polk,  Buchanan, 
Nicholson,  and  Eable,  JJ.  by 

Key  and  T,  Buchanan,  for  Eeinicker;  and  by 

Martin  and  Harper,  for  Smith,  who  contended,  that  the  contracts 
ought  not  to  be  decreed  to  be  specifically  performed,  because  of 
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drunkeDness,  and  the  inadequacy  of  price.  To  the  first,  they  cited 
2  Potc.  an  Cont  226,  227 ;  Osmond  vs.  Fitzroy^  3  P.  Wms.  131,  (note 
A ;)  Cory  vs.  Cory^  1  Ves.  19  ;  1  FanbL  68 ;  2  Pow.  on  Cont.  78, 153^ 
158,  221,  224,  225,  227 ;  Chesterfield  vs.  Jmissen^  2  Ves.  165 ;  Pope  vs. 
Roots,  7  Bro.  Pari  Ca.  184 ;  Clarkson  vs.  Hamcay,  2  P.  Wms.  203 ; 
Cote  vs.  Oibbons,  3  P.  Www.  293 ;  Baldwin  vs.  Eochford,  1  Wt-te.  229 ; 
Attorney' Oeneral  vs.  Syderfin,  1  Vernon,  224;  Gr^ew  vs.  ^g*,^ 
Wood,  2  y^mo^i,  632,  and  Phillips  •  vs.  BtwJc,  1  Vernon,  227.  *^^ 
The  counsel  for  Beiuicker  cited  2  Pow.  on  Cont.  152  to  159, 144  to 
145,  220,  228;  1  Pow.  on  Cont  30;  Sugden,  167. 

The  Court  affirmed  that  part  of  the  decree  of  the  Court  of  Chan- 
cery from  which  Beinicker  appealed,  with  costs.  And  on  the  appeal 
by  Mrs.  Smith,  the  Court  reversed  that  part  of  the  decree  which 
decreed  that  she  should  pay  to  Beinicker  $300,  without  costs  in 
either  the  Court  of  Chancery  or  this  Court;  and  they  decreed,  that 
on  her  executing  the  deed  directed,  the  injunction  should  be  dis- 
solved, and  that  Beinicker  be  enjoined  to,  and  should  deliver  to  her, 
or  permit  her  to  take  or  enjoy,  two  undivided  third  parts  of  the  lot 
of  ground  mentioned  in  the  proceedings.      Decree  reversed  in  part. 


*  BuEK  vs.  The  State.  418© 

An  indictment  containing  two  counts,  one  charging  felony,  and  the  other  a 

misdemeanor,  was  held  to  be  good,  (a) 
After  a  prisoner  has  pleaded  generally  to  an  indictment,  having  two  counts, 

the  jury  may  be  sworn  and  charged  upon  one  of  the  counts  only,  to  the 

exclusion  of  the  other.  (6) 

When  nine  jurors  are  sworn  in  a  criminal  case,  and  the  rest  of  the  original 
panel  is  exhausted  by  peremptory  challenges,  the  Court  can  legally 
award  an  order  for  the  summoning  only  three  talesmen,  and  when 
eleven  are  sworn,  to  summon  but  one.  (c) 

As  to  the  manner  of  awarding  a  ve^iire  for  summoning  talesmen  in  criminal 
cases,  capital. 

As  to  the  joinder  of  offences  in  criminal  cases,  and  the  joinder  of  causes  of 
actions  in  civil  cases. 

Ebbob  to  Washington  County  Court.  An  indictment,  contain- 
ing two  counts,  one  for  a  rape  committed  on  the  body  of  Catharine 
Maria  Brawner,  and  the  other  for  an  assault,  with  intent  to  commit 
a  rape,  on  the  same  person,  was  found  in  the  County  Court  of  Fred- 
erick against  the  plaintiff'  in  error,  at  February  Term,  1809,  and 
removed,  on  his  suggestion  and  affidavit,  by  the  transmission  of  a 

\  (a)  Approved  in  State  vs.  Sutton,  4  Gill,  494,  MatUy  vs.  State.  7  Md.  149; 

I  Wheeler  vs.  State,  42  Md.  566;  Staie  vs.  McNally,  55  Md.  563. 

(h)  Approved  in  State  vs.  Bell,  27  Md.  677. 

(c)  See  Bev.  Code,  Art.  62,  sec.  16. 
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transcript  oi'  the  record  to  WaehiDgt-on  County  Coart.  The  natm 
of  the  indictment,  and  facts  upon  which  the  questions  of  law  wm 
raised,  sufficiently  appear  in  the  opiuion  of  the  Court  below,  delivered 

fey 

Buchanan,  Cb.  J.  This  case  now  stands  on  a  motion  in  arrest  of 
Judgment.  The  indictment  contains  twocounts — the  first  chargiogi 
rai>e,  and  tbe  other  an  assault  with  intent  to  commit  a  rape. 

The  prisoner  was  arrainged  upon  the  whole  indictment,  and  iileadtd 
generally,  not  guilty.  The  attorney  for  the  State  then  elected  to 
proceed  against  him  on  tbe  first  count  in  the  iDdictment,  and  tk 
jury  were  accordingly  sworn,  and  charged  npon  the  first  conal  aloae, 
and  found  him  gnilty  of  the  offence  therein  alleged,  particularly  mi 
fining  their  verdict,  by  the  expressions  of  it,  to  tbe  first  connt;  outh 
second  count  no  verdict  waa  given. 

Fifteen  of  the  jurors  returned  were  peremptorily'  challenged  bvtlw 
prisoner  when  put  upon  his  trial,  and  nine  sworn,  which  exhiuiMfi] 
tbe  original  panel.  On  motion  of  the  attorney  for  the  Stiite.  u 
order  to  the  sheriff  to  summon  three  talesmen,  was  awarded  by  tht 
Court,  two  of  whom  Were  sworn,  and  one  challenged.  An  order  tn 
summon  one  talesman  was  then  awarded  on  the  application  of  tbe 
attorney  for  tbe  State,  and  the  person  summoned,  sworn,  whirl 
made  up  the  legal  number  of  twelve  sworn  on  tbe  Jury. 

There  are  three  questions  for  the  consideration  of  the  Court,  grow 
ing  out  of  tbe  indictment  and  proceedings  thereon,  and  the  rea^m.' 
assigned  in  arrest  of  judgment. 

First. — Whether  the  indictment,  containing  two  counts,  one  chain- 
ing a  felony,  and  the  other  a  misdemeanor,  is  radically  badt 

Secondly. — Whether,  after  the  party  had  pleaded  generally  to  the 
.  nw  indictment,  the  jury  were  legally  sworn  and  *  cbargeil  npoa 
*■*•  one  of  the  counts  only  to  tbe  exclusion  of  the  other.  And 
Thirdly, — Whether,  when  nine  jurors  were  sworn,  and  the  reel 
ol  the  original  panel  exhausted  by  peremptory  challenges,  the  Coon 
could  legally  award  an  order  to  the  sheriff  to  summon  only  three 
talesmen;  and  again,  when  eleven  were  sworn,  to  summon  bat  on«! 
In  tbe  examination  of  these  questions,  the  order  in  which  they  an 
stated  will  be  inverted;  and  the  manner  of  supplying  the  jurors  \>j 
talesmen,  be  first  considered. 

It  cannot  be  doubted,  that  in  this  State,  a  tales  de  drcumatantibrnt 
may  be  awarded  in  capital  cases;  such  is  the  uniform  prstctice. 
and  Siich  are  the  provisions  of  the  Statute  of  35  Henry  VIII.  ch-  6. 
But  it  is  contended  that  ns  three  were  wnnted  in  the  first  iDHtumv 
to  supply  the  deficiency,  and,  as  the  prisoner,  (having  challeugeij 
only  fifteen,)  was  entitled  to  five  more  peremptory  challenges,  ^i  less 
number  than  eight  could  not  be  applieil  for  by  the  prosecutor,  tw 
awarde<l  by  the  Court.  And  the  same  ground  is  taken  against  the 
second  order.     But  this  idea  is  unsupported  by  authority.     Sevoat 
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anthorities  have  indeed  been  cited  and  relied  on  in  aid  of  the  objec- 
tion made  to  the  number  of  talesmen  awarded,  which,  when  ex- 
amined, only  go  to  show,  that  Courts  may,  if  they  please,  to  pre- 
vent the  delay  that  might  be  occasioned  by  the  defendant's  chal< 
lenges,  award  a  greater  number  than  was  on  the  original  panel; 
and  this  is  admitted.  But  no  case  has  been  cited,  or  authority  re- 
ferred to,  which  denies  the  power  of  Courts  to  award  only  so 
many  talesmen,  as  would  with  those  sworn,  make  up  the  number 
of  twelve ;  or  in  support  of  the  position,  that  a  less  number  cannot 
he  awarded  than  would  be  sufficient  to  make  up  the  deficiency,  after 
the  defendant  has  gone  through  with  his  challenges;  or  in  other 
words,  that  as  the  number  deficient,  and  the  remaining  peremptory 
challenges  to  which  the  party  was  entitled,  amounted  together  to 
eight,  not  less  than  eight  could  legally  have  been  awarded  in  the 
first  instance.  Kor  is  the  idea  strengthened  by  the  reason  of  the 
case,  for  if  so  many  must  always  be  awarded  a9  will  leave  a  suffi- 
cient number  to  supply  the  deficiency,  after  the  defendant  has  com- 
pleted his  challenges,  it  would  be  impossible  to  ascertain  the  number 
proper  to  be  summoned ;  for  besides  peremptory  challenges,  a  pris- 
oner is  entitled  to  challenges  for  •  cause,  without  number.  -^^ 
And  it  is  not  to  supply  deficiencies  occasioned  by  peremptory  ^^^ 
challenges  only,  that  talesmen  are  awarded;  but  deficiencies,  occa- 
sioned in  criminal  trials  by  any  other  cause,  must  be  made  up  by 
talesmen  as  in  civil  cases,  in  which  peremptory  challenges  are  not 
allowed. 

There  is  no  principle  laid  down  more  broadly  in  the  books,  than 
that  the  award  of  talesmen  must  be  repeated  until  the  legal  number 
of  twelve  is  completed,  the  subsequent  tales  being  always  for  a  less 
number  than  the  former;  and  this  precludes  the  idea  that  the  award 
mast  always,  in  the  first  instance,  be  of  so  many  as  to  leave  enough 
to  supply  the  deficiency,  after  the  party  has  completed  his  challenges ; 
for  in  that  case,  there  could  never  be  a  second  tales  ordered.  It  is 
true  that  in  capital  cases,  Courts  may,  if  they  please,  award  an  order 
to  the  sheriff  to  summon  more  than  the  precise  number  necessary  to 
supply  the  deficiency,  though  there  is  no  obligation  on  them  to  do 
so;  and  if,  in  this  case,  the  prisoner,  or  his  counsel,  had  requested 
a  greater  number  to  be  summoned,  he  would  have  been  gratified. 
But  an  order  for  three  only  in  the  first  instance,  and  one  in  the 
second,  w^as  prayed  by  the  attorney  for  the  State,  and  each  prayer 
and  order  acquiesced  in  at  the  time  by  the  counsel  for  the  accused. 
The  second  tales  was  for  a  less  number  than  the  first,  and  each  was 
for  the  precise  number  necessary,  with  those  sworn,  to  make  up  the 
legal  number  of  twelve,  and  in  strictness  of  law,  that  is  all  that  is 
required  in  such  case ;  and  as  far  as  this  Court  are  informed,  is  in 
strict  conformity  with  the  practice  throughout  the  State. 

The  second  question,  ^^  whether,  after  the  prisoner  had  pleaded 
generally  to  the  indictment,  the  jury  were  legally  sworn  and  charged 
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on  one  of  the  counts  only  f "  is  fully  resolved  in  Young  vs.  The  Kingj 
3  1\  R.  106;  in  which  it  is  said,  '^that  if  an  indictment  contains 
several  counts  for  separate  offences,  the  Court  may  quash  it  before 
the  party  has  pleaded,  or  the  jury  are  charged ;  but  if  it  should  not  be 
discovered  until  aft-er  the  defendant  hks  pleaded,  or  the  jury  are 
charged,  the  Judge  may  put  the  prosecutor  to  elect  on  which  charge 
he  will  proceed." 

That  case  goes  much  further  than  the  present,  for  in  that  it  is  laid 
down,  that  not  only  after  the  party  has  pleaded  generally  to  the 
indictment,  but  after  the  jury  are  sworn  upon  the  whole  issue,  for  they 
are  never  charged  *  before  they  are  sworn,  the  Court  may  make 
^'•"  the  prosecutor  elect  on  which  couut  he  will  proceed,  and  in  this 
case  though  the  attorney  for  the  State  did  not  elect  to  proceed  on 
the  first  count  alone,  until  after  the  prisoner  had  pleaded,  yet  it  was 
done  before  the  jury  were  either  charged  or  sworn;  and  if  the  posi- 
tion taken  in  the  case  referred  to  is  tenable,  the  proceedings  on  that 
part  of  the  case  befbre  the  Court  are  correct. 

The  next  and  only  question  remaining  to  be  considered,  is, 
^^  whether  the  indictment  containing  two  counts,  one  charging  a 
felony  and  the  other  a  misdemeanor,  is  substantially  vicious,"  as  is 
contended  for  on  the  part  of  the  prisoner? 

The  exception  taken  to  the  indictment  is  attempted  to  be  sup- 
ported by  assimilating  the  proceedings  in  criminal  trials,  to  those  in 
civil  cases,  which  is  not  correct  to  the  extent  contended  for. 

If  entire  damages  be  assessed  on  a  declaration  containing  several 
counts,  any  one  of  which  is  bad,  it  is  error;  but  there  is  no  principle 
better  established,  than  that  if  a  general  verdict  of  truilty  to  be  found 
on  an  indictment  containing  several  counts,  it  is  sufficient,  if  one  is 
good,  although  all  the  rest  are  bad. 

It  is  objected,  that  a  felony  and  a  misdemeanor  can  no  more  be 
charged  in  the  same  indictment  than  assumpsit  and  tort  can  be 
joined  in  the  same  declaration.  But  the  reasons  given  in  the  books, 
why  certain  different  causes  of  action  may  not  be  joined  in  the  same 
declaration  are,  that  the  process  is  different ;  that  they  do  not  admit 
of  the  same  general  plea,  and  are  uot  followed  by  the  same  judg- 
ment. And  here  again  the  analogy,  contended  for  between  the  pro- 
ceedings in  criminal  and  civil  cases,  does  not  hold ;  for  it  has  long 
been  settled,  that  an  indictment  may  charge  several  felonies  of  dil- 
ferent  grades,  and  requiring  different  legal  judgments,  as  offences 
clergyable,  and  offences  not  clergyable,  such  as  murder  and  man- 
slaughter, burglary  and  larceny,  &q.,  and  that  the  party  may  be 
acquitted  of  one  of  the  offences  charged,  and  convicted  of  the  other, 
and  receive  judgment  accordingly ;  and  if  so,  there  is  no  substantial 
reason  why  a  rape,  and  an  assault  with  intent  to  commit  a  rape,  may 
not  be  charged  in  the  same  indictment ;  for,  leaving  the  Act  of  1703 
out  of  consideration,  the  legal  judgments  required  on  two  such  counts 
are  not  more  dissimilar,  than  on  two  counts,  one  charging  burglary 
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and  *  the  other  larceny,  &c.  And  it  is  laid  down  in  Brown  ^q^ 
vs.  DicJcsanj  1  T.  B.  276,  and  in  Dickon  vs.  Clifton^  2  Wilson,  *•'*' 
319,  and  others,  that  whenever  the  same  plea  may  be  pleaded,  and 
the  same  judgment  given  on  two  counts,  they  may  be  joined  in  the 
same  declaration. 

Now  apply  that  rule  to  the  indictment  in  this  case,  and  the  objec- 
tion falls ;  for  in  this  State  the  legal  process  on  each  of  the  offences 
charged  is  the  same ;  they  admit  of  the  same  general  plea,  and  by 
the  Act  of  Assembly,  1793,  ch.  57,  sec.  10,  the  same  judgment  may 
he  pronounced. 

It  has  been  further  urged,  that  a  felony  and  misdemeanor  cannot 
be  laid  in  the  same  indictment,  because  they  require  different  modes 
of  trial ;  on  one  charge  the  party  accused  having  a  right  of  challenge, 
and  t>n  the  other  not;  and  also  being  subject  to  arraignment  on  one 
and  not  on  the  other.  But  neither  the  arraigning  a  man  on  an  in- 
dictment for  a  misdemeanor,  nor  indulging  him  in  a  peremptory 
challenge,  is  error  after  verdict. 

That  objection,  therefore,  fails  in  reason,  as  it  relates  to  the  mis- 
demeanor, nor  does  it  appear  to  have  any  more  weight  as  it  applies 
to  the  charge  of  felony ;  for  the  party  accused  having  no  right  to 
peremptory  challenges  on  the  count  for  misdemeanor,  could  not,  by 
the  addition  of  that  count,  be  in  any  manner  prejudiced  in  his  chal- 
lenges, or  otherwise,  on  the  count  for  felony,  before  the  Act  of  1802, 
ch.  69. 

It  is  true;  that  in  this  State,  under  that  Act  of  Assembly,  a  party, 
indicted  for  a  misdemeanor,  is  entitled  to  a  panel  of  twenty  jurors, 
four  of  whom  he  may  strike  out;  but  that  affords  no  stronger  argu- 
ment against  the  uniting  a  felony  and  a  misdemeanor  in  the  same 
indictment,  than  the  right  which  every  one,  charged  with  a  capital 
offence,  has  to  twenty  peremptory  challenges,  does  to  the  joining 
several  capital  felonies  in  the  same  indictment ;  and  it  is  a  settled 
principle,  that  different  felonies  may  be  charged  in  the  same  indict- 
ment, and  though  they  might  confound  the  prisoner  in  his  defence, 
or  prejudice  him  in  his  challenges:  for  he  might  have  reason  to 
object  to  a  juryman's  trying  him  on  one  of  the  counts,  whom  he 
would  wish  to  be  sworn  on  the  others ;  yet  it  is  no  objection  to  the 
indictment  after  verdict.  Why  then  should  the  addition  of  a  count 
for  a  misdemeanor  vitiate  an  indictment  charging  a  felony  f  But 
to  prevent  prejudice  to  prisoners  in  their  challenges,*  and  ^q^ 
confusion  in  their  defence,  Courts  may,  and  perhaps  ought,  ^«'* 
before  the  jury  are  charged,  to  quash  indictments  containing  separate 
and  distinct  felonies,  or  to  make  the  prosecutor  elect  on  which  count 
he  will  proceed ;  so  for  the  same  reason,  and  particularly  since  the 
Act  of  1802,  ch.  69,  there  would  be  a  propriety  in  pursuing  the  same 
rale  in  relation  to  indictments  charging  a  felony  and  misdemeanor. 

If,  as  it  is  alleged,  no  case  of  an  indictment  charging  a  felony  and 
a  misdemeanor,  is  to  be  found  in  the  books,  it  affords  no  argument 
24  2  H.  &  J. 
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against  the  correctness  of  such  an  indictment;  the  case  may  never 
have  aiisen,  or  the  principle  may  never  have  been  questioned,  and 
therefore  not  reported. 

And  if  this  is  a  question  of  first  impression,  it  must  be  decided  on 
principles  of  analogy  to  other  cases ;  and  thus  tested,  the  indictment 
does  not  appear  to  be  defective;  not  on  account  of  the* modes  of 
trial  in  cases  of  felony  and  misdemeanor  being  difierent,  for  it  is  no 
objection,  after  verdict,  that  a  traverser  on  an  indictment  for  a  miB- 
demeanor  was  arraigned,  or  indulged  with  a  peremptory  challenge. 

In  2  EaaVs  Grown  Law,  1023  and  1029 ;  2  HaxcJdm'  Fleas  of  the 
Crotcn,  625,  and  Kelyng^s  Reports,  29,  it  is  laid  down  as  settled  law, 
that  if  the  special  circumstances  of  the  case  be  set  forth  in  an  indict- 
ment for  an  offence  laid  as  felony,  and  the  defendant  found  guilty 
generally,  and  afterwards  the  Court  should  be  of  opinion  that  the 
fact  does  not  amount  to  felony,  but  only  to  a  trespass,  judgment 
may  be  given  as  for  a  trespass  only. 

In  such  a  case,  the  party  accused  would  be  arraigned,  and  have 
his  challenge,  and  yet  the  offence  contained  in  the  indictment  only  a 
trespass  or  misdemeanor,  though  charged  as  a  felony ;  and  the  i)rin- 
ciples  so  estabhshed,  may  perhaps  be  applied  with  force  to  the 
present  question  in  all  itiS  parts;  for  if  a  misdemeanor  may  be 
charged  as  a  felony,  and  punished  as  a  misdemeanor,  why  not  a 
felony  and  a  misdemeanor  be  laid  in  the  same  indictment,  and  the 
party  be  acquitted  of  the  felony,  and  found  guilty  of  the  misde- 
meanor, or  e  coiiverso  f  Not  on  account  of  the  party  being  liable  to 
be  prejudiced  in  his  challenges,  or  the  jury  perplexed  in  the  appli- 
cation of  the  testimony ;  for  the  same  objection  might  be  urged,  and 
M^gp  with  more  *  force,  to  an  indictment  charging  separate  and  dis- 
^^"^  tinct  felonies ;  and  yet  such  indictments  are  held  to  be  good, 
and  not  because  the  different  counts  would  require  different  legal 
judgments ;  for  different  felonies  may  be  laid  in  the  same  indictment, 
which  are  differently  punished,  and  require  different  legal  judgments, 
such  as  murder,  manslaughter,  burglary,  and  larceny,  &c.  More- 
over, an  indictment  charging  a  rape,  and  an  assault  with  an  intent 
to  commit  a  rape,  is  less  objectionable  here  than  in  England ;  for  in 
this  State,  under  the  Act  of  1793,  ch.  57,  s.  10,  a  conviction  of  either 
offence  may  be  followed  by  the  same  legal  judgment. 

In  this  particular  case  the  two  offences  charged  in  the  indictment 
are  connected  together,  and  the  misdemeanor  merged  in  the  felony. 
Ko  evidence  could  have  been  admissible  on  one  count,  that  was  not 
applicable  to  the  other,  which  guards  it  against  the  objection,  that 
the  jury  might  be  confused  in  the  application  of  testimony  of  a  dif- 
ferent nature,  and  goes  to  show  the  compatibility  of  the  two  counts ; 
or,  ii'  the  misdemeanor  is  to  be  considered  as  a  separate  and  distinct 
offence,  committed  at  a  different  time,  and  not  a  constituent  part  of 
the  felony  charged,  it  does  not  alter  the  case. 
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The  great  strictness  observed  in  criminal  prosecutions,  grows  oat 
of  the  benevolent  principle,  that  every  prisoner  shonld  have  a  fair 
and  impartial  trial ;  and  this  the  prisoner  in  the  present  case  has 
had. 

The  attorney  for  the  State,  as  he  had  a  right  to  do,  abandoned  the 
second  count,  and  elected  to  proceed  on  the  first,  upon  which  the 
jury  were  accordingly  sworn  and  chai^;ed.  There  was  no  application 
to  quash  the  indictment,  nor  any  objection  made  at  the  trial,  to  the 
form  of  proceeduig ;  but  the  prisoner  chose  to  take  his  chance  before 
the  jury  on  the  charge  of  felony,  to  which  the  trial  was  exclusively 
confined. '  He  was  not,  nor  could  he^  in  any  manner  have  been  preju- 
diced by  the  addition  of  the  second  count,  which  being  abandoned 
before  the  jury  were  sworn,  stood  as  inoperative  as  if  the  grand  jury 
had  found  the  indictment  a  true  bill  as  to  the  first  count,  and  en- 
dorsed ignoramus  on  the  second ;  which  the}^  might  have  done,  and 
the  indictment  have  been  good  as  to  the  count  ibund  a  true  bill. 
He  had,  under  this  mode  of  proceeding,  every  privilege  and  advan- 
tage which  he  could  have  if  *  the  indictment  had  contained  ^qq 
only  the  count  on  which  he  was  tried ;  and  now  to  arrest  the  ^^^ 
judgment  would  be  a  perversion  of  justice. 

Upon  the  whole,  in  the  opinion  of  the  Court,  the  reasons  assigned 
in  arrest  of  judgment  are  unsupported. 

Judgment  was  entered  on  the  verdict,  sentencing  the  prisoner  to 
be  hung,  &e.  Sentence  of  death  was  pronounced  by  the  Chief 
Judge;  and  afterwards  the  prisoner  removed  the  indictment  and 
proceedings  to  this  Court  by  a  writ  of  error. 

The  cause  was  argued  before  Chase,  Ch.  J.  Polk,  Nicholson, 
and  Earle,  JJ. 

Martin^  Taney  and  Lawrence^  for  the  plaintiff  in  error,  raised  the 
same  objections  which  were  urged  in  the  Court  below  on  the  motion 
in  arrest  of  judgment,  and  contended,  that  felony  and  misdemeanor 
were  different  offences,  and  ought  not  to  be  found  in  the  same  indict- 
ment. That  under  these  countii,  diffei'ent  modes  of  trial  were 
required.  The  prisoner  must  be  arraigned  in  the  first,  and  not  in 
the  other;  he  must  be  present  at  the  trial  of  one,  and  he  need  not 
be  at  the  trial  of  the  other.  Judgment  might  be  passed  against 
him  on  one,  when  he  was  not  present ;  but  in  the  other,  it  could  not 
be  done  except  he  was  present.  In  the  one  he  might  challenge 
peremptorily  to  the  number  of  twenty  jurors ;  but  in  the  other  he 
had  no  such  right.  In  the  last  he  might  strike  out  ibur  irom  the 
panel  of  jurors,  and  so  might  the  attorney  for  the  State;  but  in  the 
former,  the  attorney  for  the  State  could  not  challenge  or  strike  out 
from  the  panel.  That  the  judgments  were  different ;  in  one,  the 
life  of  the  party  might  be  in  jeopardy ;  in  the  other,  it  would  not  be. 
That  the  benefit  of  clergy  might  be  demanded  in  the  one,  and  not  in 
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the  other.  They  cited- 4  BUc.  Com.  216,  375;  2  Hale's  P.  C.  173;  2 
HmeJc.  29,  ch,  25,  8,  59 ;  Crown  C.  C.  Ill ;  Broken  vs.  Dickson^  1  T.  JK. 
276;  7Vi^  JTtw;  vs.  Roberts^  Carikew^  226;  Rogers  vs.  Coofc,  Jftid,  235; 
Joww^  vs.  The  Kirufj  3  7'.  R.  98,  |>er  Lord  Kenyon  on  the  Iburth 
objection.  1  J5ac.  JLft.  tii^.  ^4c<ton«  t»  General,  (C;)  Dalston  vs.  t/an- 
»ow,  1  Xflf.  Raym.  58;  iS\  C  1  ySaW:.  10;  Courtney  vs.  Collet,  1  Ld. 
Raym.  272;  Hotcard  vs.  Banker,  2  Burr.  1114;  6?iH>.  iTwt  C.  P.  6; 
77<e  ITiw//  vs.  Hi<fgim,  *  1  Ventris,  366 ;  Jlfcw<  vs.  Goodson,  3 
'*^'*  Wife.  354;  Dickon  ys.  Clifton,  2  Wtte.319;  /SM?itAtn  vs.  Fincwtt, 
ii!>t£?.,  227;  Baife  vs.  Bromwell,  3  iver.  98;  2  JIafrfc.  e*.  25,  s.  46,  97; 
iJca?  vs.  Wilkes,  4  jRwrr.  2527  ;  Rex  vs.  Pewtress^  2  5<ra.  1026 ;  Hardw. 
203 ;  T*^  ifi?k7  vs.  Stratton,  DougL  240, 241 ;  Ti^ftr  vs.  Fieldhouse,  Coicp. 
325 ;  7%e  Kinf/  vs.  Wheatley,  1  TT.  P/A:.  P^j?.  275 ;  TA<?  Kin^  V8.  Cteii- 
<l<m,  2  Ld.  Raym.  1572;  /S.  C.  2  /»ra.  870;  Pea?  vs.  Benfield,  2  Burr. 
980,  984;  The  King  vs.  ySt^/^y,  1  iS'td^/.  168,  2  Patrfc.  cA.  25,  s.  62;  2%e 
/Stote  vs.  Ringgold,  (in  the  General  Court,  April  Term,  1792;)  Rex  vs. 
Cross,  1  M  'Pay?«.  711;  2  Hale,  172;  Pea-  vs.  Westbeer,  2  Stra.  1133; 
Lcaco  0.  L.  15 ;  2  Pa«t'«  C.  L.  1023,  1028,  1031 ;  4  Pflfc.  Com.  221 ; 
Martin  Pagers  Case,  Cro.  Car.  332.  As  to  the  right  and  nature  of  the 
benefit  of* clergy,  they  cited,  2  Hawk.  ch.  33,  s.  20,  23,  25,  112, 114, 
115, 121, 128, 129,  132 ;  Stat.  1  Edw.  VI,  ch.  14,  s.  5;  Stat.  5  Ann.  ch. 
6;  4  Hen.  Yll,  ch.  13 ;  2  Harr.  Ent.  52;  Cuddington  vs.  WiUdnSj  Hob. 
67,  81 ;  Searle  vs.  WiUiams,  Ibid,  294 ;  5  State  Trials,  160 ;  Leach  C. 
X.  360 ;  2  Hawk.  ch.  36,  s.  1,  10,  14 ;  Hale,  220,  251 ;  and  2  Hawk.  ch. 
47, ».  6. 

On  the  second  objection  they  contended,  that  the  counsel  for  the 
State  could  not  elect  on  what  count  he  would  prosecute ;  but  he  must 
prosecute  on  the  case  before  the  Court.  They  cited  4  Blk.  Cam.  339, 
375;  2  Haivk.  25,  ch.  25,  s.  97;  Rochel  vs.  Stedle,  Hardres^  Rep.  166; 
I  BUc.  Com.  142 ;  Rosse's  Case,  3  Lem.  83 ;  2  RoU.  Ab.  722,  pi  19 ; 
Graves  vs.  Morleg,  3  //eu.  55 ;  1  /rwt  227 ;  Hooper  vs.  Shepherd,  2  8tra. 
1089 ;  Pftr  vs.  Pewtress,  Tbid,  1026 :  Gildart  vs.  Rogers,  (in  the  Gen- 
eral Court,  October  Term,  1786) ;  Yoiin^  vs.  I7*e  Zin^jf,  3  T.  R.  106, 
per  Butler,  J.;  2  Hawk.  ch.  27,  «.  92;  Mte.  J.&.  <it  Discontinuance,  14, 
35;  Pro.  -4&.  tit.  Discontinuance  of  l^ocess,  62,  pi.  55;  Gierke  vs. 
Clerke,  Cro.  Eliz.  622;  Sampson  vs.  7V>^^i7  ci  aL  1  Siderf.  325;  2 
Paw^fc.  c/i.  38, «.  3;  OoJkp'*  Ti/ni^.  57,  372, 379, 381,  385, 387,  390;  Rast  43, 
412 ;  Rex  vs.  Boyce,  4  Pwrr.  2084,  2085 ;  Tremaine,  287 ;  The  King  vs. 
Dowlin,  5  T.  P.  311;  Foster^ s  Case,  9  Oofce,  63;  2  Hawk.  ch.  47,  s.  5, 
6,  8,  9,  11,  14;  and  Fulnterston  vs.  Steward,  Plow.  109. 

On  the  third  objection,  a»s  to  the  tales,  they  cited  Verni,  qui  tarn  vs. 

,  1  Lei?.  223;   T/«e  9^<?^  vs.  Banks,  6  Jfoei.  246;  Gree  vs.  Sharp, 

Ibid,  265;  2  Pawjfc.  c^.  41,  *  «.  12;  Dmbawd^s  Case,  10  CoA'^, 
"^^^  105;  7?ro.  A[*.  fi<.  Octo  Tale^s,  6,  7,  8,  11, 15, 16,  19;  Vin.  Ab.  tit 
Trial,  321;  2  Hawk.  ch.  41,  «.  12, 13;  2  Pate,  266;  Tnttecf  States  vs. 
Pwrr,  1  Pwrr'«  Trial,  420;  G^of/.  204;  T/i^  State  vs.  Omdorff,  (in  the 
General  Court,  October  Term,  1783;)  Hurlton  vs.  Ptin,  Oo.  Eliz.  Si9, 
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850;  The  Queen  vs.  The  Inhabitants  of  titretfordj  2  Ld.  Raym.  1170; 
The  Kinff  vs.  Wheatley,  1  W.  Blk.  Rep.  275 ;  2  Hawk.  ch.  21,  h.  105 ; 
Ibidy  ch.  25,  s.  97;  and  Rex  vs.  TTiiAre*,  4  Burr.  2527. 

Johngony  (Attorney -General,)  ■  contra,  on  the  first  objection,  cited 
Young  vs.  The  King,  3  7^  R.  98 ;  JJbZwi^*'  Ca«e,  Cro.  Car.  376 ;  iS.  C\ 
Sir  Wm.  Jones,  321;  7%e  King  vs.  Joiner,  Kelyng^s  Rep.  29;  The  Act 
of  1793,  ch.  57,  s.  10;  Brown  vs.  Dickson,  1  T.  i^.  266;  Dickon  vs. 
CT(/to«,  2  TFtte.  319 ;  2  ^a«t'»  C.  L.  1023,  1029 ;  and  2  ^airit.  525.  On 
the  second  objection — Rex  vs.  Benfield,  2  ^wrr.  980;  and  Y'oung  vs. 
2%e  A7n^,  3  T.  R.  106.  On  the  third  objection— The  Stat.  So  Hen. 
VIII,  ch.  8;  Denbaicd's  Case,  10  Cok^  103;  The  Act  of  1798,  ch.  94; 
and  4  Blk.  Com.  354.  Judgment  affirmed. 


NoBFOLK's  Ex'r  de  «ow  tort  vs.  Gantt. 

On  the  death  of  a  defendant  in  an  action  of  debt,  &c.  a  summons  may  issue 
to  an  executor  de  son  tort^  (there  being  no  legal  executor  or  administra- 
tor of  the  deceased,)  to  appear  to  and  defend  the  action. 

Where  an  executor  de  son  tort^  being  summoned,  appeared  to  an  action  of 
debt  brought  against  the  deceased,  and  confessed  the  action,  and  ad- 
mitted the  debt  was  due  to  the  plaintiff ;  an  auditor  was  then  appointed 
to  ascertain  the  sum  for  which  judgment  should  be  rendered,  regard 
being  had  to  the  assets,  &c.  according  to  the  Act  of  1798,  ch.  101,  sub- 
ch.  8,  s.  9.  This  appointment  of  auditor  was  afterwards  stricken  out  by 
the  County  Court,  and  a  judgment  was  rendered  on  the  confession 
above  mentioned,  for  the  debt  and  costs  de  bonis  testatoris^  si  non  de 
bonis  propriis  as  to  costs.  Error  being  brought,  the  judgment  was  re- 
versed by  the  Court  of  Appeals. 

Ebbob  to  Calvert  County  Court.  An  aetion  of  debt  was  brought 
on  a  single  bill,  by  the  defendant  in  error,  against  James  Norfolk  in 
his  life-time,  to  which  he  appeared  and  pleaded  payment.  His  death 
was  afterwards  suggested,  and  a  summons  issued  for  the  plaintiff  in 
error,  as  executor  de  son  tort,  to  appear  and  defend  the  action,  who 
being  summoned,  appeared  and  afterwards  confessed  the  action,  and 
that  the  debt  demanded  was  due  to  the  defendant  in  error,  together 
with  a  sum  iis  damages  and  costs.  Upon  which  an  auditor  was 
appointed  to  ascertain  the  sum  for  which  judgment  should  be 
rendered,  according  to  the  Act  of  1798,  ch.  101,  sub-ch.  8,  a.  9.  The 
auditor  reported,  that  it  did  not  appear  by  the  records  of  the 
Orphans'  Court  of  the  county  that  any  administratiou  had  been 
granted  on  the  estate  of  the  deceased,  so  that  he  *  coidd  not  - 
say  what  assets,  if  any,  were  in  the  hands  of  the  plaintiff  in  '*«'" 
error.  The  record  states,  that  the  auditor,  who  had  been  appointed, 
on  refusing  to  act,  was  ordered  to  be  struck  out,  and  another  person 
was  appointed  in  his  place.  After  which,  on  motion  of  the  defend- 
ant in  error,  it  was  ordered  by  the  Court,  that  the  appointment  of 
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auditors  so  made  be  strack  out,  and  on  his  prayer  that  the  Court 
would  "  enter  judgment  on  the  confession  "  of  the  plaintiff  in  error, 
^'  so  as  aforesaid  made  in  the  plea  aforesaid,"  the  Court  entered 
judgment  against  the  plaintiff  in  error,  for  the  debt  and  damages 
and  costs,  de  bonis  testatoris,  si  non  de  bonis  propriis  as  to  the  costs. 
To  reverse  which  judgment  the  present  writ  of  error  was  brought. 

The  cause  was  argued  at  June  Term,  1808,  before  Tilghman, 
PpLK,  and  Buchanan,  JJ.  and  was  re-argued  at  the  present  term 
before  Chase,  Ch.  J.  Polk,  Buchanan,  Nicholson,  and  Eable, 
JJ. 

Keyy  and  Johnson  (Attorney-General,)  for  the  plaintiff  in  error, 
Magruder^  for  the  defendant  in  error. 

The  Coubt  considered  that  the  summons  for  the  executor  de  son 
tort  to  appear  and  defend  the  action,  issued  regularly,  and  that  the 
executor  de  son  tort  could  be  made  a  party  to  the  action ;  but  that 
the  entry  of  the  judgment  was  erroneous.  Judgment  reversed. 


Beabd  vs,  Heide. 

In  executing  a  commission  to  take  testimony,  it  \a  not  necessary  that  the 

commissioners  should  appoint  a  clerk. 

Appeal  from  Baltimore  County  Court.  Action  on  the  case 
against  a  common  carrier  for  negligence,  &c.  The  general  issue 
pleaded.  A  commission  by  consent  issued  to  London,  for  the  pur- 
pose of  obtaining  testimony,  and  was  returned,  with  the  testimony 
taken  under  it.  At  the  trial  in  the  County  Court,  the  plaintiff,  (now 
appellee,)  offered  in  evidence  the  commission  and  the  testimouy,  to 
which  evidence  the  defendant,  (now  appellant,)  objectexl,  on  the 
ground  that  it  did  not  appear  that  the  commissioners,  named  in  the 
MM^  commission,  appointed  a  clerk.  But  the  County  •  Court,  [H. 
^^^  EiDGELY,  Ch.  J.]  overruled  the  objection.  The  defendant 
excepted.  Verdict  and  judgment  for  the  plaintiff',  and  the  defend- 
ant appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Polk,  Buchanan 
^N^icHOLSON,  and  Eable,  JJ.  by 

W,  Dorseyj  for  the  appellant ;  and  Brice  for  the  appellee. 

Judgment  affirmed. 
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Hammond  vs.  HiaoiNS  et  ux. 

In  an  action  of  dower  a  judgment  was  confessed  for  the  demandant's  dower 
claimed  in  the  lands.  A  writ  of  habere  facias  seisinam  issued,  and  the 
demandant's  dower  laid  off.  On  the  return  of  the  writ,  the  County 
Court  entered  judgment  for  nominal  damages,  and  costs.  On  appeal, 
the  judgment  for  the  damages  and  costs  was  reversed. 

Appeal  from  Frederick  County  Court.  This  wa«  an  action  of 
dover,  to  which  the  defendant,  (now  appellant,)  appeared,  and  con- 
fessed judgment,  which  was  entered  in  favor  of  the  demandants, 
(now  appellees,)  for  the  dower  of  the  wife,  of  the  third  part  of  two 
tracts  of  land  called,  &;c.  to  hold  to  them  in  severalty  by  metes  and 
bounds ;  and  on  the  prayer  of  the  demandants,  a  writ  of  habere 
facias  seisinam  was  awarded  and  issued,  to  cause  them  to  have  full 
seizin  of  the  third  part  of  the  lands,  &c.  which  writ  accordingly 
issued,  and  the  dower  in  the  lands  were  laid  off  and  assigned  by  a 
jury,  and  delivered  by  the  sheriff  to  the  demandants,  and  on  return 
thereof  being  made*  to  the  County  Court,  the  demandants  prayed 
judgment,  <^  as  well  for  their  damages  sustained  by  occasion  of  the 
detention  of  the  dower  of  the  said  S.  in  the  lands  aforesaid,  as  also 
for  their  costs  and  charges  by  them  laid  out  and  expended,"  &c. 
The  County  Court  entered  judgment  in  favor  of  the  demandants 
against' the  defendant,  for  ^<one  penny  current  money,  for  their  dam- 
ages sustained  by  occasion  of  the  detention  of  the  dower  aforesaid, 
as  also  ninety-five  pounds  and  one  penny  current  money,  adjudged 
by  the  Court  to  the  demandants  for  their  costs  and  charges  by  them 
laid  out  and  expended,"  &c.  From  which  judgment  the  defendant 
appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Polk,  Buchanan, 
Nicholson,  and  Earle,  JJ. 

Martin^  for  the  appellant,  contended  that  the  whole  of  the  pro- 
ceedings, after  the  judgment  for  dower  and  the  *  awarding  the  mmm 
writ  of  habere  facias  seisinam  was  erroneous.  No  judgment  ^^^ 
for  damages  and  costs  could  be  entered  after  the  term  at  which  the 
judgment  for  dower  was  rendered.  The  form  of  the  writ  of  seizin 
was  erroneous.  It  should  go  the  sheriff  only,  and  he  is  to  be  aided  by 
no  i>er8on  unless  it  is  necessary  to  lay  out  the  land,  when  he  can  call 
on  the  surveyor  of  the  county  to  run  it  out.  Precedents  of  writs  of 
habere foA^ms  seisinam  maybe  found  in  Cliffs  Ent.  298;  Ra^st.  Ent. 
235 ;  1  Rich.  C.  P.  296 ;  and  2  Harr.  Ent.  697.  The  proper  return  by 
the  sheriff  should  be,  "I  have  delivered  seizin  by  metes  and  bounds," 
&c.  Rast.  Ent.  335.  The  form  of  the  writ  used  in  the  case  before  the 
Court,  is  that  of  a  writ  of  partition,  and  not  of  habere  facia>s  seisinam. 
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The  judgment  in  partition  is  interlocutory,  but  in  dower  it  is  final. 
Here  the  judgment  being  by  confession,  there  could  be  no  damages 
and  costs,  even  if  the  application  had  been  made  therefor  at  the 
proper  term. 

Shaaff  and  Taney,  for  the  appellees. 

The  Court  considered  that  the  judgment  of  the  County  Court, 
as  to  the  damages  and  costs  recovered,  was  erroneous. 

Judgment  reversed. 


TOMLINSON  V8.  RlZEE. 

In  trespass  q,  c.  /.  the  defendant  took  defence  for,  and  located  on  the  plots, 
a  tract  of  land  called  G.  C.  which  included  the  tract  called  T.  N.  on 
which  the  trespass  was  alleged  to  have  been  committed,  and  which  last 
tract  the  plaintiff  located  on  the  plots;  and  he  also  located  lot  No.  3,851; 
but  he  did  not  counter-locate  the  location  made  by  the  defendant.  The 
defendant  read  in  evidence  the  grant  of  6.  C.  which  called  to  begin  at 
the  end  of  the  second  line  of  lot  No.  3,351.— flcZd,  that  it  was  not  neces- 
sary for  him  to  produce  the  grant  of  lot  No.  3,351,  to  prove  the  location 
of  that  lot,  and  the  beginning  of  G.  C. 

The  Court  refused  to  direct  the  jury  in  an  action  of  trespass,  that  it  was 
incumbent  on  the  plaintiff,  in  order  to  support  his  action,  to  prove  a 
title  to  the  land,  on  which  the  trespass  was  alleged  to  be  committed,  or 
to  prove  an  actual  possession  by  enclosures,  located  on  the  plotd. 

Ebbob  to  Allegany  County  Court.  An  action  of  trespass  quare 
clavsum /regit,  was  brought  by  the  defendant  in  error,  against  the 
plaintiff'  in  error,  for  breaking  and  entering  the  close  of  the  defend- 
ant in  error,  called  Trouble  for  Nothing,  lying  in  Allegany  County. 
The  defendant  in  the  Court  below  pleaded,  1.  Not  guilty,  and  2. 
Justification  that  locus  in  quo  was  a  close  of  land  called  Grate's 
Sugar  Camp,  and  the  freehold  of  John  Hains,  and  that  the  defend- 
ant, as  his  servant,  aind  by  his  license,  entered,  &c.  general  replica- 
tion, and  issues  were  joined.  There  were  other  replications  to  the 
last  plea,  which  were  demurred  to,  but  as  they  were  not  noticed  by 
MMm  *h®  Court,  they  are  *  omitted.  A  warrant  of  resurvey  issued, 
***^  and  the  lands  called  Trouble  for  Kothing  and  Grate's  Sugai- 
Camp,  and  the  place  where  the  trespass  was  alleged  to  have  been 
committed,  as  also  lots  Xo.  3,350  and  No.  3,351,  were  located  on  the 
plots  returned.  The  defendant  took  defence  for  Grate's  Sugar 
Camp,  as  including  Trouble  for  Nothing,  to  which  there  was  no  coun- 
ter-location made  on  the  plots. 

1.  At  the  trial  the  defendant  read  in  evidence  a  grant  of  the  land 
called  Grate's  Sugar  Camp,  to  John  Hains,  on  the  Ist  of  March, 
1802,  "  beginning  at  the  end  of  the  second  line  of  lot  Xo.  3,351,  and 
running  thence  X.  27  E.  46  perches,  S.  26  W.  90  i)erches,  S.  62  W. 
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50  perches,  thence  by  a  straight  line  to  the  beginning,"  &c.  The 
plaintiff  then  prayed  the  opinion  of  the  Court,  and  their  direction  to 
the  jury,  that  it  is  incumbent  upon  the  defendant  to  produce  patents 
of  lots  No.  3,350  and  3,351,  to  prove  the  beginning  and  location  of 
Grate's  Sugar  Camp  to  be  correct ;  to  which  direction  and  opinion 
being  given,  the  defendant  objected,  and  prayed  the  Court  to  direct 
the  jury,  that  as  the  plaintiff  has  located  the  lots  No.  3,350  and 
3,351,  and  Graters  Sugar  Camp,  upon  the  plots,  including  the  place 
where  the  trespass  is  located  as  committed,  it  is  not  necessary  for 
the  defendant  to  produce  patents  for  lots  No.  3,350  and  3,351,  to 
prove  the  location  of  those  lots,  and  the  beginning  of  Grate's  Sugar 
Camp.  But  the  County  Court,  [Clagett,  Ch.  J.]  refused  to  give  the 
direction  prayed  by  the  defendant ;  and  gave  the  direction  prayed 
by  the  plaintiff.    The  defeudaut  excepted. 

2.  The  defendant  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  it  is  incumbent  on  the  plaintiff,  in  order 
to  support  his  action,  to  prove  a  title  to  Trouble  for  Nothing,  or  to 
prove  an  actual  iK>ssession  by  inclosures  located  upon  the  plots. 
Which  opinion  and  direction  the  Court  refused  to  give.  The  defend- 
ant excepted.  Verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant brought  a  writ  of  error  to  this  Court. 

The  cause  was  argued  at  the  last  June  Term  before  Polk,  Buch- 
anan, Nicholson,  and  Gantt,  JJ. 

John4tony  (Attorney-General,)  and  Perryy  for  the  plaintiff  in  error, 
cited  Docicery  vs.  Maynard^  1  H,  &  McH,  209 ;  Jarrett  vs.  West^  1  H. 
&  J.  501. 

T.  BitchanaUj  for  the  defendant  in  error.  Gtiria  adv.  vult. 

•  The  Court,  at  this  term,  disagreed  with  the  Court  below  -  ^^ 
in  the  opinion  expressed  in  the  first  bill  of  exceptions,  but  ^*" 
concurred  with  them  in  that  expressed  in  the  second  bill  of  excep- 
tions. Jtidgment  revet'sed,  and  procedendo  awarded. 


Hammond  vs.  Sappington. 

N.  H.  for  a  valuable  consideration,  contracted  with,  and  conveyed  to  J.  S. 
by  metes  and  bounds,  800  acres,  part  of  a  tract  of  land,  "  situate,  lying 
and  being,  in  the  State  of  Kentucky,  in  the  County  of  Bourbon,  and  on 
the  main  branch  of  Licking.'^  A  grant  of  the  land  described  it  as 
''lying  and  being  in  the  County  of  Bourbon,  on  the  main  branch  of 
Licking,  in  the  State  of  Virginia.''  After  the  grant  of  the  land,  a  new  , 
State,  by  the  name  of  Kentucky,  was  formed  from  Virginia,  and  the 
County  of  Bourbon,  became  a  part  of  Kentucky,  which  county  was 
afterwards  divided,  and  two  new  counties  erected,  called  Clarke  and 
Mason  Counties,  and  the  land  now  lies  in  those  two  counties.    J.  S.  filed 
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his  bill  in  Chancery  to  have  the  contract  vacated,  and  the  consideration 
money  repaid  to  him,  &c.    Decreed,  that  his  bill  be  dismissed. 

Appeal  from  the  Court  of  Chancery.  The  bill  of  the  complain- 
ant, (now  appellee,)  filed  on  the  3d  of  September,  1802,  stated,  that 
in  the  year  1796  he  purchased  of  the  defendant,  now  appellant,)  a 
mill-seat,  in  Anne  Arundel  County,  at  and  for  £160  money  paid  down 
at  the  time,  and  obtained  possession ;  and  not  doubting  but  that  a 
clear  title  could  be  given  to  him  by  the  defendant,  he  improved  the 
property,  and  expended  in  improvements  £120.  That  finding  after- 
wards  that  the  defendant  had  no  right  to  the  land,  he  applied  to 
him  to  repay  the  money  exx>ended  and  to  refund  that  which  he  had 
received;  which  the  defendant  refused  to  do;  but  again  practising 
another  deception  and  imposition,  he  agreed  to  sell  and  convey  to 
the  complainant,  in  consideration  of  the  premises,  and  the  money 
paid  and  expended  for  and  on  the  mill-seat,  800  acres  of  land  situate 
in  Bourbon  County,  in  the  State  of  Kentucky,  and  accordingly  exe- 
cuted a  deed  therefor,  dated  the  10th  of  February,  1796,  in  which 
the  land  is  described  ^'as  all  that  part  of  a  tract  or  parcel  of  land^ 
contained  withiii  the  metes  aud  bounds  of  a  tract  of  land,  containing 
in  the  whole  6,134  acres,  beginning  for  the  said  part  at  the  begin- 
ning trees  of  the  whole  tract,  and  running"  &c.  describing  the  part 
by  metes  and  bounds,  ^^  situate,  lying  and  being,  in  the  State  of 
Kentucky,  in  the  County  of  Bourbon,  and  on  the  main  branch  of 
Licking,  containing  800  acres,"  &c.  That  the  complainant  made 
preparation,  and  did  remove  to  the  State  of  Kentucky,  and  went  in 
search  of  the  land  in  Bourbon  County,  and  according  to  the  descrip- 
tion contained  in  the  deed,  but  to  his  great  surprise  no  such  land 
was  there  to  be  found,  to  which  the  complainant  had  any  kind  of 
claim  or  title;  that  he  caused  the  records  to  be  examined,  and  the 
yi/t>y  ^^^^^  ^^9  that  the  complainant  owned  no  land  in  that 
*^  •  *  county.  That  he  called  on  the  defendant,  and  informed  him 
of  the  premises,  and  requested  him  to  refund  the  sum  of  £280,  the 
consideration  of  the  purchase  of  the  land,  and  to  make  him  compen- 
sation for  the  loss  of  time,  &c.  but  the  defendant  refused  to  do  either. 
Prayer,  that  the  money  l)e  decreed  to  be  repaid,  and  for  further 
relief,  &c.  The  answer  of  the  defendant  denied  that  he  had  no  title 
to  the  mill-seat.  That  at  the  instance  and  request  of  the  complain- 
ant, he  consented  to  give  him  his  right  in  800  acres  of  land  in  Ken- 
tucky, for  the  mill-seat  and  improvements,  the  complainant  alleging 
that  the  lands  the  defendant  was  to  give  him  his  right  in,  were  good 
in  quality,  and  that  J.  D.  his  brother-in-law  then  in  Kentucky  knew 
the  lands,  and  had  informed  him  of  their  quality.  The  defendant 
showed  his  title  in  the  lands  to  the  complainant,  being  x^atented  to 
Eichard  Ridgely,  Esquire,  on  the  23d  of  November,  1790,  and  con- 
veyed to  the  defendant  by  deed  dated  the  2d  of  November,  1793^ 
and  duly  recorded,  &c.    That  the  patent  for  the  land  was  granted 
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before  the  adoption  of  Kentucky,  as  a  State  of  the  UDion ;  and  when 
the  warrants  were  granted  for  the  land,  for  which  the  patent  issued, 
the  land  lay  in  Virginia,  and  in  Bourbon  County.  That  since  that 
time  Kentucky  has  become  a  State,  and  the  County  of  Bourbon  has 
been  divided,  and  two  new  counties  have  been  erected,  called  Clarke 
and  Mason  Counties,  and  that  the  land  lays  in  those  counties.  He 
denies  all  fraud,  &c.  The  grant  for  the  land,  as  exhibited,  is  dated 
the  3d  of  November,  1790,  and  was  issued  by  the  Governor  of  the 
State  of  Virginia  to  Bichard  Bidgely,  and  the  land  is  therein  de> 
scribed  to  be  a  tract  or  parcel  of  land  containing  6,134  acres,  lying 
and  being  in  the  County  of  Bourbon,  on  the  main'  branch  of  Licking, 
&c.    Commissions  issued  and  testimony  was  taken  thereunder. 

Hanson,  C.  (June  Term,  1805.)  It  is  evident  that  the  defendant 
was  satisfied  the  first  contract  made  with  the  complainant  ought  by 
him,  as  an  honest  man,  to  be  rescinded ',  and  that  the  complainant 
had  sustained  a  grievous  disappointment.  This  is  an  important 
consideration  in  the  cause.  Well  then,  to  do  justice  to  the  com- 
plainant, it  was  incumbent  on  the  defendant  to  refund  the  purchase 
money,  and  price  of  the  improvements,  with  interest.  But  instead 
of  doing  this,  he  purposes  to  convey  a  ♦  large  tract  of  land  in  ^^^ 
Bourbon  County,  in  Kentucky.  The  complainant  accepts  the  ^^^ 
offer,  but  is  again  disappointed.  It  is  clear  that  the  defendant's 
land,  if  any  he  has  at  the  place  or  near  the  place,  &c.  does  not  agree 
with  the  description.  It  is  not  in  Bourbon  County.  Says  the  coun- 
sel there  are  two  descriptions,  and  if  one  is  answered,  it  is  sufficient. 
This  is  indeed  the  rule  in  some  ca«es.  It  is  a  rule  in  favor  of 
grantees.  But  in  a  case  like  the  present,  that  is  to  say,  with  respect 
to  bargainees,  the  rule  is  reversed.  What!  If  a  man  agrees  to  pro- 
cure me  a  horse  17  hands  high,  and  of  a  bright  bay  color,  will  it  be 
sufficient  for  him  to  bring  me  a  horse  of  a  bright  bay  color  only  15 
hands  high !  It  is  at  my  option  whether  I  will  take  the  horse  or 
not. 

The  contract  appears  to  be  for  800  acres  of  land  in  Bourbon  County, 
on  the  main  branch  of  Licking.  Suppose  then  the  defendant  to  have 
land  on  Licking  but  not  in  Bourbon  County,  is  it  conceivable  that  he 
complies  with  his  contract  by  conveying  this  land  f  Ah !  but  Bour- 
bon County  once  contained  that  land,  but  on  a  division  of  the  county^ 
the  land  constitutes  part  of  Mason  County.  It  is  in  vain  to  argue 
this  way.  Is  it  necessary  to  mention  the  first  rules  of  equity  with 
respect  to  contracts  forbidding  all  tricks,  finesse  or  deception,  or 
even  misunderstanding?  In  short,  it  appears  to  the  Chancellor, 
that  the  complainant  was  in  a  manner,  or  might  well  suppose  him- 
self to  be,  under  the  necessity  of  making  a  contract  for  land,  which, 
independently  of  the  contract  for  the  mill-seat,  he  would  neither 
have  offered  to  purchase,  nor  have  purchased,  if  oflered;  that  neither 
of  the  parties  were  acquainted  with  the  thing  contracted  for,  and 
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that  the  complainant  has  twice  been  deceived.  In  saying  this  the 
Chancellor  means  no  im[)utation  on  the  defendant,  who  certainly  acted 
honorably  with  respect  to  the  first  contract,  and  who  probably  has 
withstood  the  claim  of  the  complainant,  becaose  he  has  himself  been 
disappointed,  &c.  To  sustain  the  fair  character  he  has  enjoyed  daring 
a  long  life,  he  can  do  no  better  than  perform  the  following  decree,  with- 
out delay — Decreed,  that  the  contract  between  the  complainant  and 
defendant  for  the  sale  and  purchase  of  800  acres  of  land  in  the  State 
of  Kentucky,  as  stated  in  the  bill  and  answer,  be  vae^ited  and  an- 
nulled, and  that  the  deed  to  the  complainant  from  the  defendant, 
executed  in  consequence  thereof,  •  dated  the  10th  of  February, 
4411  X79(}^  ^||(}  filed  in  this  cause,  be  vacated  and  annulled,  so  far 
as  the  power  of  this  Court  extends,  and  that  the  complainant,  on 
the  defendant's  demand,  shall  reconvey  the  said  land  to  the  defend- 
ant, in  the  samemanner  as  the  defendant  conveyed  to  him.  Bat  this 
may  not  be  done  until  the  defendant  shall  bring  in  or  pay  the  money 
as  hereinafter  directed.  That  the  defendant  bring  into  this  Court, 
to  be  paid,  or  that  he  p^iy,  to  the  complainant,  the  sum  of  £280,  with 
interest  from  the  10th  of  February,  1796;  or  that  on  the  10th  of 
February  next,  he  bring  into  this  Court  to  be  paid,  or  that  he  pay, 
to  the  complainant,  the  sum  of  £438  8  6,  that  being  the  amount  of 
the  money  paid  by  the  complainant  to  the  defendant,  and  of  the 
improvements  by  him  made  on  the  mill-seat,  &c.  with  interest.  &c. 
That  the  sum  last  mentioned,  if  not  paid  on  the  last  mentioned  day, 
or  if  the  principal  and  interest  be  not  before  discharged,  shall  carry 
interest  from  the  last  mentioned  day.  But  costs  are  not  to  be  allowed 
the  complainant.  From  which  decree  the  defendant  appealed  to  this 
Court. 

The  cause  wa«  argued  before  Polk,  Buchanan,  Nicholson,  and 
Earle,  JJ. 

- -^  •  Shaaff  and  Eidgely^  for  the  appellant.  The  decree  of  the 
^^^  Chancellor  is  erroneous  on  two  grounds — 1.  The  Court  of  Chan- 
cery had  not  jurisdiction,  and  the  decree  cannot  be  enforced.  2.  If 
the  Court  of  Chancery  had  jurisdiction  for  compelling  a  specific  per- 
formance of  the  contract,  yet  there  is  no  proof  in  the  case  that  there 
was  fraud,  mistake,  &c.  upon  which  to  give  relief.  First  position. — 
A  subsequent  division  of  the  State,  and  forming  a  new  one,  and  the 
laying  off  new  counties,  did  not  alter  the  contract,  as  the  land  could 
not  be  afi'ected  by  any  such  proceeding.  The  decree  cannot  be  en- 
forced in  this  Court.  The  remedy  is  to  be  against  the  person,  and 
not  against  the  thing.  Suppose  the  appellant  complies  with  the 
decree,  by  paying  the  money,  what  process  can  he  have  to  compel 
the  appellee  to  com[)ly  f  Suppose  the  appellee  had  paid  the  appel- 
lant the  money,  and  the  latter  had  refused  to  conv^ey  to  land,  could 
the  Court  of  Chancery  compel  a  specific  performance  of  the  contract? 
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The  Court  hatl  no  power  to  compel  a  deed.  It  mi^ht  decree  the 
money  to  be  refunded.  It*  the  Chancellor  had  decreed  a  deed,  could 
the  decree  operate  in  Kentucky!    It  certainly  could  not. 

•  Second  position. — Admitting  the  Court  had  competent  Mf^M 
jurisdiction  to  give  the  relief  prayed,  yet  there  is  not  suffi-  *^* 
cient  evidence  upon  which  the  relief  could  be  grounded.  The  answer 
denies  the  material  facts  relied  on  Iby  the  bill.  The  reason  for  re- 
scinding the  first  contract  was  not  for  the  cause  stated  by  the  Chan- 
cellor. It  was  fully  "proved,  that  no  dam  could  be  made  so  as  to  pre- 
vent the  water  from  overflowing  on  the  neighboring  lands.  The 
first  contract  was  fair  and  honest;  and  the  rescinding  it  was  per- 
fectly agreeable  to  both  parties,  and  was  done  at  the  instance  of 
the  appellee,  who  instead  of  'wishing  the  money  to  be  refunded,  was 
desirous  to  take  Kentucky  land.  There  is  no  proof  that  the  appel- 
lee, when  he  went  to  Kentucky,  made  the  necessary  inquiry  as  tO" 
where  the  land  lay.  If  the  land  lay  in  this  State,  it  was  not  such  a 
contract  as  ought  to  be  annulled  upon  the  mere  ground  of  its  not 
lying  in  the  county,  if  it  conformed  to  the  other  descriptions.  It  is 
sufficient  that  the  land  was  once  in  Bourbon  County.  Dorsey  vs. 
Hammond^  1  H,  &  J.  193. 

Johnson^  (Attomey-Greneral,)  for  the  appellee. 

Decree  reversed. 


Negro  George  vs,  Dennis. 

On  the  death  of  S.  E.  a  resident  of  this  State,  a  slave  belonging  to  his  estate^ 
was,  by  a  bill  of  sale  executed  by  his  administrator  in  1702,  sold  to  Q. 
D.  also  a  resident  of  this  State,  but  who  immediately  afterwards  re- 
moved to  Virginia,  and  took  the  slave  with  him.  On  a  petition  filed  by 
the  slave  against  'O.  D.  for  his  freedom — Held,  that  he  was  not  entitled 
to  freedom. 

Appeal  from  Somerset  County  Court.  This  was  a  petition  for 
freedom.  The  facts  of  the  case,  as  admitted  at  the  trial,  were 
these — The  petitioner,  (the  appellant,)  was  the  property  of  Samuel 
Engersole,  who  resided  in  Somerset  County,  and  on  his  death,  came 
to  the  possession  of  Eichard  Engersole  his  administrator,  who  re- 
sided in  the  same  county.  K.  Engersole,  the  administrator,  by  bill 
of  sale  dated  the  16th  of  October,  1792,  sold  the  petitioner  to  the 
defendant,  then  a  resident  also  of  the  said  county,  and  who  imme- 
diately afterwards  removed  to  the  State  of  Virginia,  and  took  the 
petitioner  with  him.  The  Court,  (Polk,  Ch.  J.  and  Done,  A.  J.) 
were  of  opinion,  and  so  instructed  the  jury,  that  these  facts  were  not 
sufficient  to  entitle  the  petitioner  to  his  freedom.  The  petitioner 
excepted;  and  the  verdict  and  judgment  being  against  him,  he  ap- 
pealed to  this  Court. 
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The  cause  was  argued  before  Buchanan,  Nicholson,  Gantt, 
and  Eable,  JJ.  by 

W,  B.  Martin,  for  the  appellant ;  and  by 

J.  Bo/yhfj  for  the  appellee.  JiAdgmmt  affirmed. 


455  •  BoBBiNG's  Lessee  vs.  Singer y. 

A  surveyor's  original  book  of  surveys,  and  his  parol  testimony,  admitted  by 
the  General  Court,  in  an  action  of  ejectment,  as  competent  evidence  to 
prove  that  a  certificate  of  survey  returned  to  the  land  office^  was 
forged,  (a) 

The  General  Court  refused  to  direct  the  jury,  that  it  is  not  competent  in  a 
Court  of  law  to  give  evidence  to  the  jury,  or  to  go  into  any  parol  exami- 
nation of  the  surveyor,  or  his  books,  to  vacate  a  grant,  or  to  prove  that 
the  certificate  of  survey  returned  to  the  land  office  as  a  foundation  for 
the  grant,  was  forged  or  fraudulent,  and  not  made  out  by  him  or  his 
authority.  (6) 

The  Proprietary  instructions,  requiring  a  survey  to  be  made  of  reserved 
lands,  &c.  read  in  evidence. 

Depositions  returned  under  a  commission  issued  to  Pennsylvania,  to  take 
testimony  in  the  cause,  were  not  permitted  by  the  General  Court  to  be 
read  in  evidence,  it  not  appearing,  by  the  return  of  the  commissioners, 
that  they  had  given  any  notice,  or  that  proper  notice  had  been  given,  (c) 

Depositions  similarly  taken  were  not  permitted  to  be  read  in  evidence, 
although  offered  in  evidence  by  the  opposite  party. 

Ebbob  to  the  General  Court.  In  this  case  there  was  a  writ  of 
procedendo  from  the  late  Court  of  Appeals,  directing  a  new  trial  of 
an  action  of  ejectment,  (which  had  been  tried  in  the  General  Court 
at  October  Term,  1799,)  for  a  tract  of  laud  called  Boreing's  Habita- 
tion Bock,  lying  in  Baltimore  County,  containing  300  acres  of  land. 
[See  4:  H.  dt  McH.  398.]  The  defendant  took  defence  on  warrant  for 
all  that  part  of  Boreing's  Habitation  Bock,  which  is  included  in 
Singery's  Trouting  Streams,  according  to  his  locations  thereof  on  the 
plots  returned  in  the  cause. 

1.  The  plaintiff,  at  the  new  trial  at  October  Term,  1805,  read  in 
evidence  the  patent  of  Boreing's  ^abitation  Bock,  granted  to  Eze- 
kiel  Boreing,  the  lessor  of  the  plaintiff,  on  the  24th  of  April,  1795, 
for  300  acres  of  land  more  or  less.  The  defendant  produced  a  grant 
issued  to  him  the  20th  of  April,  1775,  for  the  tract  called  Singery's 
Trouting  Streams,  for  which  he  took  defence.    The  plaintiff  then 

(a)  See  Boreing  vs.  Svigery,4  H.  &  McH.  248;  Singery  vs.  Attorney 'Qeneral^ 
post^  m,  p.  487. 

(b)  Fraud  in  the  obtention  of  a  patent  can  be  inquired  into  only  by  a 
Court  of  equity,  or  by  the  tribunal  that  issued  the  patent.  Cook  vs.  Carrolly 
6  Md.  104. 

(c)  Cited  by  Dorsey,  J.  in  Ccd\jert  vs.  Cox,  1  Gill,  120.  See  Owings  vs.  A'or- 
wood,  ante,  m.  p.  99.  note;  Evans''  Prac.  331,  332. 
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produced  the  original  certificate  out  of  the  land  office  for  the  land 
called  Singery's  Treating  Streams,  dated  the  30th  of  September, 
1770;  and  gave  evidence  by  James  Calder,  that  he  was  surveyor  of 
Baltimore  County  when  the  original  certificate  wa«  returned  to  the 
land  office,  upon  which  the  patent  for  Singery's  Trouting  Streams 
was  granted  and  that  the  certificate,  on  which  the  patent  issued, 
was  not  made  out  or  signed  by  him,  or  by  his  authority ;  that  the 
original  certificate,  as  entered  upon  his  book  of  surveys,  contained 
no  call  to  the  beginning  trees  of  the  tract  of  land  called  Petticoat's 
Loose,  nor  was  there  any  such  call  in  the  certificate  as  made  out  by 
him,  or  under  his  authority.  That  the  certificate  as  made  out  by 
him  to  be  I'eturned  to  the  land  office,  described  the  land  called  Sin- 
gery's Trouting  Streams  as  "beginning  at  two  bounded  white 
oaks  standing  between  two  barren  hills  at  the  end  of  the  last  line 
of  a  tract  of  land  called  Merryman's  Mountain,  (included,)  and 
about  west  nine  perches  from  George's  Eun,  and  running  thence," 
&c.  (nineteen  courses  without  any  calls,)  and  then  with  a  straight 
line  to  the  beginning,  containing  178  acres,"  &c.  as  taken  from  his 
original  book  of  surveys.  The  plaintiff  produced  this  book  in  Court, 
and  offered  to  read  it  to  the  jury.  He  further  offered  to  prove  by 
Calder,  that  he  had  examined  the  •  original  certificate  of  Sin- 
gery's  Trouting  Streams,  with  the  entry  on  his  books,  before  ^^^ 
he  delivered  and  signed  the  original  certificate  for  the  laud  office.  By 
which  evidence  the  plaintiff  offered  to  prove  to  the  jury,  that  the 
certificate  of  Singery's  Trouting  Streams,  returned  to  the  land  office, 
and  on  which  the  patent  issued,  was  a  forgery,  and  could  not  operate 
to  pass  more  land  than  was  contained  in  the  certificate  signed  by 
Calder.  The  defendant  then  offered  evidence,  that  no  other  certi- 
ficate of  Singery's  Trouting  Streams,  except  the  one  on  which  the 
patent  issued  to  the  defendant,  was  ever  returned  to  the  land  office, 
He  also  offered  in  evidence,  the  certificate  returned  to  the  land  office, 
with  the  endorsements  thereon,  and  the  aforesaid  patent.  [See  them 
set  out  in  4  jff .  cfc  McH.  398.]  He  also  offered  evidence,  that  Calder 
never  did  make  out  a  certificate  for  Singery's  Trouting  Streams 
from  the  entry  made  in  his  book;  and  to  prove  that  a  certificate  for 
Singery's  Trouting  Streams  never  was  examined  with  the  said  entry, 
he  offered  in  evidence,  by  Calder,  that  he  did  not  begin  to  survey 
lands  in  the  reserves  of  Baltimore  County  before  the  24th  of  Novem- 
ber, 1770,  and  that  he  would  not  have  inserted  a  certificate  in  his 
book  of  an  elder  date  than  the  24th  of  November,  1770,  if  he  had 
taken  notice  of  such  a  date.  He  also  offered  to  prove,  that  there  are 
certificates  of  surveys,  contained  in  the  said  book,  beariugdate  since 
the  4th  of  July,  1776.  He  also  offered  in  evidence  the  Proprietary 
instructions  to  Eobert  Eden,  Daniel  Dulauy,  and  John  Morton 
Jordan,  dated  the  30th  of  June,  1769,  (a)  requiring  that  they  should 


(a)  Entered  in  the  Council  records,  J.  R.  folio  241,  Sec. 
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forthwith,  if  necessary,  cause  an  exact  survey  and  return  to  be  made 
of  the  Lord  Proprietary's  reserved  lands  and  manors,  &c.  He  also 
offered  evidence,  that  Calder  was  appointed  to  survey  the  lands  in 
the  instructions  mentioned;  and  to  prove  that  Calder's  authority 
ceased  before  the  4th  of  July,  1776,  offered  in  evidence  the  Declara- 
tion of  Independence.  He  also  offered  in  evidence,  that  the  following 
part  of  the  entry  in  the  said  book,  and  no  more,  is  in  the  hand- 
writing of  Calder,  to  wit :  "  Amended  for  Christian  Singery,  a  tract 
beginning  at  two  bounded  white  oaks,  standing  between  two  barren 
hills  at  the  end  of  the  last  line  of  a  tract  called  Merryman's  Mountain^ 
^  (included,)  and  about  west  nine  perches  from  George's  •  Run, 
^^  •  and  running  then  N.  87  W.  22  ps.  S.  47  ps.  W.  69  ps."  He  also 
offered  in  evidence,  by  Calder,  that  the  latter  part  of  the  said  entry 
is  not  in  his  hand-writing  and  that  he  did  not  know  in  whose  hand- 
writing it  was,  but  supposed  it  to  be  in  the  hand-writing  of  a  man 
named  Norris,  one  of  his  deputies.  That  the  land  included  in  the 
courses  taken  from  the  said  entry,  is  in  the  reserves  of  Baltimore 
County ;  and  that  the  entry  made  in  his  book,  was  made  after  the 
4th  of  April,  1775,  but  on  what  day  he  knew  not.  The  plaintiff 
further  offered  evidence,  by  Calder,  that  the  reason  he  recorded  a 
certificate  in  his  book,  bearing  date  the  30th  of  September,  1770, 
was  from  an  oversight  in  his  not  particularly  attending  to  the  date 
of  the  certificate,  and  that  he  would  have  corrected  the  erroneous 
date  had  it  particularly  occurred  to  him.  That  he  had  a  number  of 
deputies,  who  were  authorized  by  him  to  record  certificates  in  his 
book,  after  they  had  been  examined  and  signed  by  him.  The  defend- 
ant objected  to  the  plaintiff  giving  any  of  the  evidence  offered  by 
him,  for  the  purpose  for  which  it  was  offered. 

Sh^iaff^  for  the  defendant,  stated  two  objections  to  this  testimony — 

1.  Because  the  book  was  made  without  authority,  and  the  entry  was 
not  made  by  Calder  himself,  nor  examined  by  him,  and  from  his  own 
proof  was  not  made  until  after  the  patent  issued  to  the  defendant. 

2.  Because  it  is  contrary  to  the  grant,  and  the  grant  cannot  be  held 
void  in  this  Court.  He  cited  Twyne^s  Cckse^  »3  Goke^  80;  13  Fm. 
Ah,  519,  527;  2  Com.  Dig.  575;  2  Bac.  Ah.  602;  Lane^  105,  {argt.) ; 
Upton  vs.  Ba4iset^  Cro.  EUz.  445 ;  BuU.  K  P.  260 ;  Stat  27  EUz.  ch.  4 ; 
Carvill  vs.  Oriffith,  1  H.  &  McR.  297 ;  MaxweU  vs.  Llwfd^  1  H.  <t- 
McH.  212;  Spaiildinff  \s.  Eeeder,!  H.  &  McH.  187;  Hammond  vs. 
Sheredine^  4  H.  dt  McH.  420 ;  and  Wehh  vs.  Beard,  1  H.  dr  J.  349. 

Martin^  (Attorney-General,)  and  T.  Buckanaiij  for  the  plaintiff, 
were  stopped  by  the  Court. 

Chas£,  Ch.  J.  (sitting  alone.)  This  question,  he  said,  had  already 
been  decided  in  this  case  at  a  former  trial  at  October  Term,  1799, 
when  there  was  a  fuller  Court.    He  considered  himself  bound  bv 
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t 
that  decision,  even  if  he  *  thonght  differently  now.  He  there*    Mf^^^ 

fore  permitted  the  evidence  to  be  read  to  the  jury,  being  of  ^^^ 

opinion  that  the  fact,  whether  the  certificate  was  forged  or  not,  was 

a  material  fact  in  this  cause,  and  that  the  evidence  offered  by  the 

plaintiff  was  competent  and  admissible  evidence  to  prove  that  fact^ 

and  that  the  credit  of  the  witness,  and  of  the  surveyor's  book  referred 

to,  were  subjects  within  the  province  of  the  jury,  and  proper  for  their 

consideration  upon  the  whole  of  the  case.    The  defendant  excepted. 

2.  The  defendant  then,  in  addition  to  the  facts  before  stated,  gave 
in  evidence,  that  the  locations  on  the  plots  made  on  the  part  of  the 
defendant  are  true,  as  by  him  located,  and  contained  truly  the  land 
granted  to  hira  in  1775.  And  offered  evidence  to  prove,  that  the 
land  included  in  the  grant  comprehends  the  land  granted  to  the 
lessor  of  the  plaintiff,  called  Boreing's  Habitation  Bock,  for  which 
this  suit  is  brought.  He  also  read  in  evidence  an  office  copy  of  the 
record  and  proceedings  then  depending  in  the  Court  of  Chancery, 
between  the  lessor  of  the  present  plaintiff  and  the  defendant,  on  a 
bill  exhibited  expressly  to  vacate  the  defendant's  grant.  And  read 
in  evidence  the  records  and  proceedings  in  the  Council  Chamber,  by 
which  a  commission  was  created  for  the  purpose  of  selling  certain 
lands  of  the  then  Lord  Proprietary  of  Maryland,  which  is  herein 
before  referred  to,  dated  the  30th  of  June,  1769;  and  proved,  that  the 
land  claimed  by  him  in  virtue  of  his  patent,  were  claimed  by  him 
under  a  purchase  from  the  persons  acting  under  that  commission,  and 
were  part  of  the  private  estate  of  the  Proprietary,  and  not  liable  to 
be  affected  by  the  ordinary  proceedings  and  usual  practice  of  the 
land  office.  He  also  proved  that  dohn  Clapham,  whose  name  was  to 
the  receipt  of  the  consideration  money  endorsed  on  the  certificate  of 
the  land  called  Singery's  Trouting  Streams,  stating  that  he  had,  on 
the  19th  of  April,  1775,  received  of  the  defendant  the  sum  of  £71  4  0 
sterling  for  the  purchase  money  of  that  land,  was  then  acting  as  clerk 
to  the  said  commission.  The  defendant  then  prayed  the  opinion  and 
direction  of  the  Court  to  the  jury,  that  it  is  not  competent  in  a  Court 
of  law  for  the  plaintiff,  under  the  circumstances  of  this  case,  to  give 
any  evidence,  or  go  into  any  parol  examination  of  the  surveyor,  or 
his  books,  to  vacate  the  defendant's  grant,  or  to  prove  that  the 
*  certificate  returned  to  the  land  office,  as  a  foundation  for 

that  grant,  was  forged  or  fraudulent,  and  not  made  out  by  ^^^ 
him  or  his  authority. 

Chase,  Ch.  J.  refused  to  give  the  direction  prayed.  The  de- 
fendant excepted. 

3.  The  defendant  then  offered  in  evidence  the  commission  which 
issued  at  his  instance  out  of  this  Court,  on  the  13th  of  September, 
1799,  to  Huntingdon  County,  in  the  State  of  Pennsylvania,  to  take 
the  testimony  of  witnesses  in  this  cause,  with  the  depositions  taken 
under  it.    The  return  to  this  commission,  after  setting  forth  hte 

26  2  H.  &  J. 
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meeting  of  the  commissioners,  and  their  having  taken  the  deposition 
of  a  witness  in  answer  to  certain  interrogatories,  concludes  by  the 
the  commissioners  certifying,  that  ^Hhe  foregoing  interrogatories 
were  taken  at  the  instance  of  Joshua  Stevenson,  on  his  asserting 
that  the  plaintiff  had  knowledge  of  his  coming,  and  intention  of 
having  this  commission  ex.ecnted."  To  the  admissibility  of  this 
evidence, 

T.  Buchanan,  for  the  plaintiff,  objected,  because  there  had  not 
been  legal  notice  to  the  plaintiff  of  the  time  of  executing  the  com- 
mission. 

Key,  for  the  defendant,  cited  Noricood  vs.  Owings,  (ante  98,)  where 
this  Court  decided  that  notice  was  not  necessary  in  executing  for- 
eign commissions. 

Chase,  Ch.  J.  This  case  is  not  similar  to  that  of  Norwood  vs. 
Owings.  In  that  case  the  commissioners  certified  that  they  had 
given  notice ;  but  in  this  case  it  does  not  appear,  by  the  return  of 
the  commissioners,  that  they  had  given  any  notice,  or  that  proper 
notice  had  been  given.  The  Court  are  of  opinion  that  the  commis- 
sion and  return  are  not  legal  evidence,  nor  any  part  thereof.  The 
defendant  excepted. 

4.  The  plaintiff  then  offered  to  read  in  evidence  the  commission, 
with  the  testimony  returned  with  it,  which  had  been  executed  and 
returned  at  the  instance  of  the  defendant,  under  a  commission  issued 
from  this  Court  to  Fayette  County,  in  Pennsylvania,  on  the  14th  of 
March,  1798,  but  which  the  defendant  refused  to  read.  The  return 
is  as  follows:  "In  obedience  to  a  commission  to  us  directed  by  the 
honorable  the  Judges  of  the  General  Court  *  for  the  Western 
4:tlU  ghore  of  Maryland,  we  met  at  the  house  of  James  Gregg,  in 
Fayette  County,  Pennsylvania,  on  the  1st  of  October,  1798,  and 
after  taking  the  oath  directed,  we  appointed  J.  M.  clerk,  who  took 
the  oath  directed  in  the  said  commission.  We  then  put  the  follow- 
ing interrogatories  unto  Daniel  Goodwin,  of  the  county  aforesaid, 
being  first  duly  sworn  on  the  Holy  Evangely  of  Almighty  God,  viz : " 
[Then  follow  the  interrogatories  and  answers.]  "  The  foregoing  in- 
tenx)gatories  were  taken  at  the  instance  of  Joshua  Stevenson,  on  his 
asserting  that  Mr.  Cooke,  attorney  for  the  plaintiff',  had  knowledge 
of  his  coming,  and  intention  of  having  this  (Commission  executed,  and 
consented  thereto.  Given  under  our  hands  and  seals,"  &c.  Signed 
and  sealed  by  the  commissioners;  and  certificates  that  the  commis- 
sioners and  clerk  had  taken  the  oaths  annexed  to  the  commission  to 
be  by  them  respectively  taken.  The  plaintiff  also  offered  to  read  in 
evidence  the  deposition  of  Daniel  Goodwin,  named  in  the  same  com- 
mission, who  at  the  former  trial  attended  Court,  and  his  deposition 
taken  in  the  City  of  Annapolis  on  the  23d  of  May,  1799,  before  a 
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justice  of  the  peace,  &c.  by  consent  of  parties,  to  be  read  at  the  trial 
of  this  cause,  so  i'ar  as  the  same  contained  legal  testimony. 

Chase,  Gh.  J.  This  commission  is  liable  to  the  same  objection  as 
the  other  commission,  and  the  Court  refuse  to  admit  it  to  be  read, 
being  of  opinion  that  the  commission  was  not  legally  executed^  and 
that  the  deposition  taken  in  Annapolis,  by  consent  of  parties,  was 
taken  for  the  purpose  of  impeaching  or  counteracting  the  deposi- 
tion taken  under  the  commission.  The  plaintiff  excepted ;  and  the 
verdict  and  judgment  being  for  the  defendant,  the  plaintiff  brought 
a  writ  of  error  to  this  Court. 

The  cause  was  argued  on  the  bill  of  exceptions  taken  on  the  part 
of  the  plaintiff,  being  the  last  bill  of  exceptions,  herein  stated,  before 
Buchanan,  Nicholson,  Gantt,  and  Eaele,  J  J.  by 

T.  Buchanan^  for  the  plaintiff  in  error ;  and  by 

Shaaffj  for  the  defendant  in  error.  Judgment  affirmed. 


•  Morrison  vs.  Galloway.  461 

In  an  action  of  covenant,  brought  on  the  11th  of  February,  1709,  upon  an 
agreement  executed  on  the  18th  of  March,  1796,  between  M.  (the  plain- 
tiff,) and  G.  (the  defendant,)  stipulating  inter  alia  that  a  complete  mer- 
chant mill  should  be  built  by  M.  of  materials  to  be  provided  by  G.  who 
was  also  to  provide  a  framed  or  hewed  logged  dwelling-house  at  the 
mill,  for  M.  to  reside  in,  and  M.  agreed  that  he  would  take  up  his  resi- 
dence at  the  mill  in  the  dwelling-house,  and  would  act  as  the  manager 
.  and  superintendent  of  the  mill,  which  was  to  be  worked  for  the  joint 
benefit  of  M.  and  G.  in  equal  parts,  M.  to  receive  one-half  of  the  net 
profits,  and  G.  the  other  half.  The  copartnership  to  commence  as  soon 
as  the  mill  should  be  ready  to  do  work,  and  continue  for  ten  years. 
That  a  regular  set  of  books  should  be  kept,  which  should  contain  all  the 
transactions  of  the  copartnership,  and  a  settlement  should  be  effected 
at  the  end  of  every  year.  The  firewood  should  be  furqished  from  the 
farm  on  which  G.  resided,  for  the  use  of  two  fire-places  in  the  mill  and 
dwelling-house,  at  the  equal  cost  of  the  parties  for  cutting  and  hauling 
it  to  the  house;  and  13  acres  of  land,  including  two  acres  of  bottom 
land  most  convenient  to  M.  to  be  put  under  good  and  sufficient  fence 
for  his  use.  The  declaration  averred,  that  the  mill  was  completed  on 
,  the  21  St  of  June,  1798,  and  that  M.  performed,  &c.  The  breach  assigned 
was,  that  G.  did,  on  the  31  st  of  January,  1799,  forcibly  eject  M.  from 
the  mill  and  premises,  and  still  keeps  him  out.  That  G.  did  not  provide 
a  framed  or  hewed  logged  dwelling-house  at  the  mill  for  M.  to  reside  in. 
That  G.  on  the  day  and  year  last  aforesaid,  after  the  mill  was  complete 
and  put  into  complete  motion,  did  prevent  M.  from  receiving  one-half 
of  the  net  profits  of  the  mill,  but  that  G.  did,  contrary  to  the  consent  of 
M.  receive  the  whole  of  the  profits  from  the  day  and  year  last  aforesaid, 
until  the  bringing  of  this  action,  and  hath  refused  to  pay  any  part 
thereof  to  M.  Nor  did  G.  furnish  M.  with  12  acres  of  land,  including 
two  acres  of  bottom  land  most  convenient  to  M.  under  good  and  suffi- 
cient fence  for  M^s  use.    The  witness  to  the  agreement  was  offered  by 
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G.  to  prove  what  took  place  between  G.  and  M.  previous  to  and  at  the 
time  of  the  agreement,  as  to  their  intention  and  meaning  in  the  agree* 
ment;  also  another  witness,  who  proved  that  when  he  was  at  work  upon 
the  dam  for  the  mill,  he  received  orders  from  G.  to  build  the  dwelling- 
house  for  M.  but  that  M.  told  him  to  continue  to  work  at  the  dam,  and 
not  to  mind  the  house,  as  he  could  make  a  shift  with  the  counting  room 
in  the  mill,  which  he  occupied,  and  declared  that  it  answered  his  pur- 
poses very  well,  and  that  there  was  no  occasion  to  build  the  dwelling- 
house  until  it  suited  the  convenience  of  G.    Held^ 

1.  That  the  construction  of  the  agreement  is  a  matter  of  law  to  be  deter- 

mined by  the  Court.  That  parol  evidence  may  be  admitted  to  explain 
doubtful  parts;  but  no  evidence  can  be  admitted  to  prove  the  agreement 
different,  or  to  prove  any  additional  agreement  not  included  in  or 
touched  upon  in  the  agreement.  That  the  evidence  offered  did  not  dis- 
cover or  extinguish  the  contract,  or  bar  the  plaintiff's  cause  of  action 
against  the  defendant  for  the  breach  in  not  building  the  house;  that  it 
was  only  a  consent  to  a  temporary  suspension  of  the  building  of  the 
dwelling-house,  and  is  only  proper  in  mitigation  of  damages,  (a) 

2,  That  at  the  time  of  bringing  the  action,  the  plaintiff  had  a  cause  of  action, 

being  deprived  of  the  benefits  under  the  contract. 

8.  That  the  covenant  on  the  part  of  the  defendant,  that  the  plaintiff  should 
receive  one-half  of  the  profits  of  the  mill,  is  an  independent  covenant; 
and  that  it  was  not  incumbent  on  the  plaintiff,  to  entitle  himself  to  a 
recovery,  to  prove  a  compliance  with  or  fulfilment  of  every  stipulation 
in  the  covenant  on  his  part  to  be  performed. 

4.  That  it  was  not  necessary  for  the  plaintiff,  in  order  to  support  his  action, 

to  prove  that  he  took  up  his  residence  at  the  mill,  and  superintended  the 
same  as  miller,  and  devoted  his  time  and  attention  to  the  mill,  in  such 
manner  as  is  usual  for  men  under  wages  to  do  particular  work ;  that  he 
kept  a  regular  set  of  books,  in  which  were  contained  all  the  transactions 
of  the  copartnership,  and  that  he  effected  a  settlement  of  the  partner- 
ship accounts  at  the  end  of  the  year  1798,  or  that  he  was  prevented  from 
doing  so  by  the  defendant.  That  it  was  only  necessary  for  the  plaintiff 
to  prove  that  he  did  enter  upon  the  management  and  superintendence  of 
the  mill  according  to  the  covenant,  and  did  work  and  manage  the  same. 

5.  That  for  withholding  from  the  plaintiff  the  one-half  of  the  profits  of  the 

mill,  he  could  only  recover  therefor  from  the  time  when  such  withhold- 
ing of  the  profits  first  commenced  down  to  the  time  when  the  action  was 
brought. 

6.  That  the  plaintiff  might  recover  damages  for  one-half  of  the  net  profits 

of  the  mill,  down  to  the  time  of  bringing  the  action  only;  and  damages 
for  the  ejecting  and  turning  him  out  of  the  possession  of  the  mill,  and 
for  all  advantages  and  benefits  which  might  attend  or  result  from  the 
possession  thereof,  during  the  unexpired  term  of  ten  years,  not  compre- 
hended within  the  net  profits  of  the  mill;  and  that  an  action  or  actions 
may  be  brought  by  the  plaintiff  against  the  defendant,  for  one-half  of 
the  net  profits  which  might  have  been  made,  or  may  be  made,  from 
working  the  mill  under  the  contract,  from  the  11th  of  February,  1799, 
during  the  continuance  of  the  partnership  under  the  same. 

7.  That  this  being  an  action  founded  on  contract,  the  plaintiff  had  only  a 

right  to  recover  damages  for  the  actual  loss,  injury  and  inconvenience, 
by  him  sustained  by  occasion  of  the  breaches  of  covenant  assigned  by 


(a)  See  Bladen  vs.  WeOs,  80  Md.  577:  Warfidd  vs.  Booth,  83  Md.  63. 
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him,  (excludive  of  his  part  of  the  profits  of  the  mill,)  according  to  the 
whole  of  the  circumstances  existing  in  the  case,  without  reference  to 
force,  if  any,  with  which  the  plaintiff  was  dispossessed. 
8.  That  it  was  no  ground  to  arrest  the  judgment  upon  the  verdict,  (which 
was  for  the  plaintiff,)  because  the  declaration  stated,  as  a  breach  on  the 
part  of  the  defendant,  the  not  enclosing  the  12  acres  of  land,  &c. 

Appeal  from  Washington  County  Court.  This  was  an  action 
of  covenant,  brought  by  the  appellant  in  the  late  General 
Court  on  the  11th  of  February,  1799,  upon  the  following  articles 
of  agreement  entered  into  between  him  and  the  defendant,  (now 
appellee.)  "Articles  of  agreement  made  this  18th  of  March,  179G, 
between  William  Morrison,  of,"  &c.  "and  Benjamin  Galloway,  of," 
&c.  "Whereas  it  is  the  intention  of  the  said  Gallowav  that  a  com- 
plet«  merchant  mill  shall  be  erected  at  a  seat  on  Chew's  Fann,  in 
Washington  County,  and  said  Morrison  is  willing  to  execute  -  ^ 
*  the  said  building.  Be  it  remembered,  that  the  parties  aibre-  ^^-^ 
said  have  agreed,  and  by  these  presents  do  agree,  each  with  the 
other,  that  they  will  respectively  do  and  perform  the  following  en- 
gagement, agreeable  to  the  plain  intent  and  meaning  thereof;  that  is 
to  say,  it  is  agreed  on  the  part  of  said  Galloway  that  he  will  provide 
all  the  necessary  mateiials-for  erecting  and  finishing  said  mill,  and 
deliver  them  to  said  Morrison,  at  said  mill-seat,  in  good  order,  and 
will  also  provide  ibr  said  Morrison,  and  his  workmen,  meat,  drink, 
washing  and  lodging,  during  the  time  of  building  said  mill;  the 
rafters,  joists,  studs  and  braces,  to  be  sawed ;  the  mill-house  to  be 
40  feet  by  44  feet,  or  45  feet  square,  as  said  Morrison  shall  deter- 
mine ;  to  be  two  stories  high,  and  an  hipped  roof;  the  foundation  to 
be  stone  work ;  the  supei'structure  of  the  mill  to  be  framed  work,  and 
weather  boarded  and  shingled ;  a  counting  i*oom  to  be  in  the  mill ; 
and  said  Galloway  to  find  a  proper  desk  ibr  the  same ;  said  Galloway 
to  provide  a  framed  or  hewed  logged  dwelling-house,  24  by  20  feet, 
with  a  brick  chimney,  at  said  mill,  for  said  Morrison  to  reside  in ; 
said  Galloway  further  agrees  to  furnish,  in  due  time,  all  articles  ne- 
cessary towards  putting  said  mill  in  complete  motion  to  do  merchant 
and  country  work,  as  said  Morrison  may  call  on  him  ibr  them,  said 
Morrison  taking  care  always  to  give  said  Galloway  sufficient  notice 
to  enable  him  to  provide  the  same;  said  Morrison  agrees,  on  his 
part,  that  he  will  hew  the  timber,  frame  the  mill-house  as  before 
mentioned,  weather  board  it,  and  shingle  the  roof;  make  doors,  win- 
dows and  stairs ;  make  two  water  wheels ;  start  three  pair  of  burr 
stones,  four  bolting  cloths,  rolling  screen  and  fan,  and  make  hoisting 
gears  within  and  without,  and  bolting  chest.  Item. — Said  Morrison 
engages  to  complete  the  above  work,  after  the  proper  foundation 
walls  are  built,  for  the  sum  of  £4oO  current  money.  Item, — It  is 
agreed  on  the  part  of  said  Morrison,  that  he  will  take  up  his  resi- 
dence at  said  mill,  in  the  dwelling-house  aforesaid,  and  will  act  as 
the  manager  and  superintendent  of  said  mill,  which  is  to  be  worked 
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for  the  joint  benefit  and  advantage  of  said  Morrison  and  Galloway, 
in  eqnal  parts ;  that  is  to  say,  said  Morrison  to  receive  one-half  of 
the  net  profits  and  said  Galloway  the  other  half;  said  Morrison 
to  engage  the  necessary  persons  to  be  employed  in  working  said  mill, 
and  to  remove  them  whenever  he  thinks  proper ;  the  money  capital 

•  for  the  nse  of  said  copartnership  to  be  provided  in  eqaal 
4:03  proportions  by  said  parties.  It  is  further  agreed,  that  this 
copartnership  shall  commence  as  soon  as  the  mill  shall  be  ready  to 
do  work,  and  shall  continue  between  the  parties  aforesaid  for  the 
space  of  ten  years;  but  it  is  understood,  that  in  case  of  the  death  of 
said  Morrison,  before  the  end  of  said  ten  years,  then  this  copartner- 
ship is  to  be  dissolved  immediately  after  such  event  shall  take  place. 
It  is  agreed  that  a  regular  set  of  books  shall  be  kept,  which  shall 
contain  all  the  transactions  of  the  copartnership,  and  a  settlement 
of  the  partnership  accounts  shall  be  effected  at  the  expiration  of 
every  year.  It  is  understood  between  said  parties,  that  said  Morri- 
son shall  never  claim  any  wages  for  his  management  and  superin- 
tendence of  said  mill,  and  the  said  business;  nor  shall  said  Gal- 
loway ever  charge  said  Morrison  with  any  rent  for  the  use  of  the 
said  mill;  but  that  the  one  shall  always  be  considered  as  a  full  satis- 
faction for  the  other;  the  firewood  shall  be  furnished  from  the  farm 
on  which  said  Galloway  now  resides,  for  the  use  of  two  fire  places 
in  said  mill  and  dwelling-house,  at  the  equal  cost  of  the  said  parties 
for  cutting  and  hauling  it  to  said  houses;  and  12  acres  of  land,  in- 
cluding two  acres  of  bottom  land  most  convenient  to  said  Morrison, 
to  be  put  under  good  and  sufficient  fence  for  his  use.  The  bogs  that 
may  be  supporte<l  by  the  sweepings  and  offals  of  said  mill  shall  be 
considered  as  the  joint  property  of  the  parties  aforesaid ;  and  the 
said  Galloway  is  to  employ,  at  his  expense,  a  person  to  get  the 
shingles  to  cover  said  mill  and  dwelling-house.  In  testimony  where- 
of the  parties  aforesaid  have  hereto  set  their  hands,  and  affixed  their 
seals,  the  day — Said  Galloway  agrees  to  pay  to  said  Morrison  such 
money  as  he  shall  require  during  the  time  he  is  engaged  in  the  build- 
ing of  said  mill,  and  the  balance  of  his  account  at  the  time  of  com- 
pleting the  same."  It  was  signed  and  sealed  by  the  parties.  The  de- 
claration alleged,  that  although  the  plaintiff  had  well  and  truly  done 
every  thing  on  his  part  to  be  done,  according  to  the  form  and  effect 
of  the  covenant,  and  did  well  and  faithfully  complete  the  mill  on  the 
21st  day  of  June,  1798;  and  although  he  was  always  willing  and 
ready  to  take  up  his  residence  at  the  mill,  in  the  dwelling-house 
mentioned  in  the  articles  of  agreement,  and  offered  so  to  do;  and 
although  he  was  ready  and  willing  at  all  times  to  act  as  the  manager 

and  superintendent  of  the  mill,  *  and  offered  so  to  do ;  and  he 
4:04:  ^j^g  always  ready  and  willing  to  keep  a  set  of  books  to  con- 
tain the  transactions  of  the  copartnership,  and  that  a  settlement  of 
the  partnership  accounts  should  be  effected  at  the  expiration  of  each 
year — ^Yet  the  defendant  did  afterwards  to  wit,  on  the  31st  day  of 
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January,  1799,  at,  &c.  forcibly,  and  against  the  consent  of  the  plain- 
tiff, eject  and  turn  him  from  the  mill  and  premises,  and  always  hith- 
erto hath,  and  still  d6th,  keep  him  from  the  same ;  nor  did  the  de- 
fendant provide  a  framed  or  hewed  logged  dwelling-honse,  24  by  20 
feet,  with  a  brick  chimney,  at  the  mill,  for  the  plaintiff  to  reside  in, 
according  to  the  covenant ;  but  the  defendant  afterwards,  &c.  after 
the  mill  was  complete,  and  put  into  complete  motion,  did  prevent  the 
plaintiff  from  receiving  one-half  of  the  net  profits  of  the  mill^  but 
the  defendant  did,  contrary  to  the  consent  of  the  plaintiff,  receive 
the  whole  profits  for  a  long  space  of  time,  to  wit,  from,  &c.  until  the 
day  of  the  impetration  of  the  original  writ  in  this  cause,  and 
hath  refused  to  pay  or  deliver  any  part  to  the  plaintiff,  although 
often  requested  so  to  do.  And  the  plaintiff  in  fact  avers,  that  the 
one-half  of  the  net  profits  of  the  mill,  for  the  time  aforesaid,  was 
and  still  is  of  the  value  of  £2,000  current  money,  to  wit,  &c.  of  which 
the  defendant  had  notice.  Xor  did  the  defendant  furnish  the  plain- 
tiff' with  12  acres  of  land,  including  two  acres  of  bottom  land  most 
convenient  to  the  plaintiff*,  under  good  and  sufficient  fence,  for  the 
plaintiff's  use,  but  wholly  refused,  and  still  doth  refuse,  to  furnish 
the  land,  or  any  part  thereof,  as  by  the  articles  of  agreement  he  was 
bound  to  do ;  and  so  the  plaintiff  saith  that  the  defendant  hath  not 
performed,  fulfilled,  kept  and  observed,  the  covenant  between  them 
made,  but  has  broken  the  same ;  and  hath  hitherto  wholly  refused, 
and  still  doth  refuse,  to  perform  it  to  the  plaintiff;  wherefore  the 
plaintiff  saith  he  is  injured,  and  hath  sustained  damage  to  the  value 
of  £5,000  current  money,  &c.  It  was  agreed  between  the  counsel, 
to  enter  a  general  plea  or  performance  of  all  the  covenants,  and  take 
issue  thereon,  with  leave  to  the  defendant  to  give  any  thing  in  evi- 
dence which  he  might  have  pleaded  in  bar;  and  that  all  errora  should 
be  released  except  substantial  errors  in  the  declaration. 

1.  At  the  trial  in  the  General  Court  at  May  Term,  1803,  Dennis 
Davis,  a  witness,  proved,  that  in  the  summer  1797  he  received  orders 
from  the  defendant  to  build  the  dwelling  •  house  in  the  de-  ^^« 
claration  mentioned,  and  to  take  the  slaves  of  the  defendant  ^^•^ 
to  get  and  prepare  the  logs  for  that  purpose,  and  t<o  put  them  up. 
This  direction  was  cx)mmunicated  to  him  by  letter,  the  defendant 
being  then  absent  from  home  at  Bath,  in  Virginia.  That  he,  the 
witness,  was  at  that  time  at  work  with  the  slaves  of  the  defendant 
upon  the  dam  for  the  mill.  That  the  witness  being  about  to  execute 
the  above  orders  of  the  defendant,  told  the  plaintiff*  that  he  was 
about  to  take  away  the  hands  of  the  defendant  from  the  dam ;  the 
plaintiff  asked  for  what,  he  told  him  to  build  his  house ;  the  plain- 
tiff* told  him  to  continue  to  work  at  the  dam,  and  not  to  mind  the 
house,  that  he,  the  plaintiff,  could  make  a  shift  with  the  counting- 
room  finished  in  the  mill ;  that  in  consequence  of  this  request  of  the 
plaintiff,  he  at  that  time  refrained  from  building  the  house,  and  con- 
tinued working  upon  the  dam  until  the  cold  weather  prevented  him ; 


392  MOEEISON  vs.  GALLOWAY.— 2  H.  &  J. 

that  he  began  again  to  w.ork  upon  it  in  the  spring  1798,  and  did  not 
finish  it  until  some  short  time  before  the  mill  was  completed,  which 
was  on  the  21st  of  June,  1798.  That  the  witness  was  the  overseer 
of  the  defendant  for  the  years  1797, 1798, 1799.  That  he  never  after 
received  any  instructions  from  the  defendant  to  get  the  logs  for  the 
house,  and  that  none  were  ever  got.  That  at  this  time  the  plaintiff 
wai3  a  single  nian,  and  that  the  room  in  the  mill  wa^s  a  large  com- 
fortable room,  with  a  fire  place  in  it.  The  defendant  then  proved, 
that  after  the  mill  was  completed,  the  plaintiff  occupied  the  room  in 
the  mill,  and  in  conversation  with  Peregrine  Fitzhugh,  declared  to 
him  that  the  room  answered  his  purposes  very  well,  and  that  there 
was  no  occasion  to  build  the  dwelling-house  until  it  suited  the  con- 
venience of  the  defendant.  The  plaintiff  offered  no  evidence  to  the 
jury  that  he  ever  called  upon  the  defendant  to  build  the  dwelling- 
house,  or  requested  it  to  be  done.  That  on  the  31st  of  January, 
1799,  the  defendant  dispossessed  the  plaintiff  of  the  mill,  and  kept 
him  out  ever  after.  On  these  facts  the  defendant  prayed  the  Court 
to  direct  the  jury,  that  the  plaintiff  had  no  cause  of  action  against 
him  for  the  alleged  breach  of  covenant  in  not  building  the  dwelling- 
house. 

Mason  and  J.  Buchanan,  for  the  defendant,  cited  Jones  vs.  Barkley^ 
2  BougL  684,  687 ;  and  1  Roll.  Ah.  453,  K  pi.  5. 
-    ^       *  Martin,  (Attorney-General,)  for  the  plaintiff',  cited  Littler 
^^^  vs.  Holland;  3  T.  R.  590. 

Chase,  Ch.  J.  The  construction  of  the  agreement  is  a  matter  of 
law  to  be  determined  by  the  Court.  Evidence  may  be  admitted  to 
explain  doubtful  parts ;  but  no  evidence  can  be  admitted  to  prove 
the  agreement  different,  or  to  prove  any  additional  agreement  not 
included  in,  or  touched  upon  in  the  agreement. 

The  Court  cannot  give  the  direction  prayed  by  the  defendant. 
They  are  of  opinion,  that  the  evidence  offered  did  not  dissolve  or 
extinguish  the  contract  in  this  case,  nor  bar  the  plaintiff's  cause  or 
right  of  action,  against  the  defendant,  for  the  breach  in  not  building 
the  house;  that  it  was  only  a  consent  to  a  temporary  suspension  of 
the  building  of  the  dwelling-house,  and  is  only  proper  in  mitigation 
of  damages.    The  defendant  excepted. 

2.  It  appeared  in  evidence,  that  the  mill  was  completed  on  the 
21st  of  June,  1798,  and  continued  in  the  possession,  and  under  the 
direction  of  the  plaintiff'  exclusively,  until  the  31st  of  January,  1799. 
That  on  this  last  day  the  defendant  dispossessed  the  plaintiff,  and 
from  that  time  only,  withheld  from  him  any  share  of  the  profits. 
That  on  the  11th  of  February,  1799,  the  plaintiff  instituted  this  his 
suit  againsf  the  defendant.  The  defendant  then  moved  the  Court 
to  dire(5t  the  jury,  that  when  this  suit  was  instituted  the  plaintiff  had 
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no  cause  of  action  against  the  defendant  for  withholding  the  profits 
of  the  mill. 

Chase,  Ch.  J.  At  the  time  of  bringing  the  suit,  the  plaintiff  had 
a  cause  of  action,  being  deprived  of  the  benefits  under  the  contract. 
The  Court  cannot  give  the  direction  prayed.  The  defendant  ex- 
cepted. 

3.  The  defendant  then  moved  the  Court  to  direct  the  jury,  that 
the  covenant  on  the  part  of  the  defendant,  that  the  plaintiff  should 
receive  one-half  of  the  profits  of  the  mill,  is  dependent  on  the  cove- 
nant, on  the  part  of  the  plaintiff',  to  take  up  his  residence  at  the 
mill,  to  superintend  its  management  and  direction  for  the  joint  bene- 
fit and  advantage  of  both  parties,  to  commence  a  copartnership  as 
soon  as  the  mill  should  be  put  in  motion,  and  to  keep  a  i^egular  set 
of  books  containing  all  the  transactions  of  the  partnership  concern ; 
and  that  the  plaintiff,  to  entitle  himself  to  a  *  recovery  of  one-  ^«,y 
half  of  the  profits  of  the  mill,  must  prove  that  he  performed  ^^  • 
his  covenant  in  all  its  parts,  or  that  he  was  prevented  from  doing  so 
by  the  defendant. 

J.  Buchanan  and  Warjieldyj  for  the  defendant,  cited  Ja/ie«  vs.  Bark- 
ley,  7>o?/Y/Z.  G84,  690 ;  Esp.  Dig.  284,  285;  and  Glazehrook  \%.  ^yood' 
row,  8  T,  E.  366. 

Chase,  Ch.  J,  The  Court  are  of  opinion,  that  the  covenant  in 
this  case  is  an  independent  covenant,  and  that  it  is  not  incumbent 
on  the  plaintiff',  to  entitle  himself  to  a  recovery,  to  [)rove  a  com- 
pliance with,  or  fulfilment  of,  every  stipulation  in  the  covenant  on 
his  part  to  be  performed.  The  Court  therefore  refuse  to  give  the 
direction  prayed.    The  defendant  excepted. 

4.  Ui>on  the  rejection  of  the  testimony  of  the  subscribing  witness 
to  the  agreement  ^  to  the  ideas  of  the  parties  respecting  the  agree- 
ment, and  upon  the  statement  in  the  second  bill  of  exceptions,  the 
defendant  prayed  the  Court  for  their  opinion  and  direction  to  the 
jury,  that  by  the  true  construction  of  the  articles  of  agreement,  the 
plaintiff'  was  bound  to  take  up  his  residence  at  the  mill,  and  super- 
intend the  same  as  miller,  and  to  devote  his  time  and  attention  to 
the  mill,  in  such  manner  as  is  usual  for  men  under  wages  to  do  par- 
ticular work.  That  the  plaintiff*  was  bound  to  keep,  and  prove  that 
he  kept,  a  regular  set  of  books,  in  which  should  be  contained  all  the 
transactions  of  the  copartnership,  and  that  he  was  bound  to  effect 
a  settlement  of  the  partnership  accounts  at  the  expiration  of  the 
year  1798;  and  that  unless  he  does  show  that  he  has  done  this,  or 
that  he  was  prevented  from  doing  so  by  the  defendant,  he  cannot 
sustain  an  action  against  the  defendant  upon  this  covenant,  for 
dispossessing  him  of  the  mill  on  the  31it  of  January,  1799,  and  de- 
priving him  of  the  share  of  its  profits  from  that  time. 
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Chase,  Oh.  J.  The  Ooart  cannot  give  the  direction  prayed* 
They  are  of  opinion,  that  it  is  not  necessary  for  the  plaintiff  to  prove 
any  of  the  facts  above  specified,  to  support  this  action,  except  that 
he  did  enter  upon  the  management  and  superintendence  of  the  mill, 
according  to  the  covenant,  and  did  work  and  manage  the  same. 
The  defendant  excepted. 

-  ^^  *  6.  The  defendant  then  prayed  the  Oourt  for  their  direc- 
*®^  tion  to  the  jury,  that  if  they  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  from  the  defendant,  for  his  with- 
holding from  the  plaintiff  the  one-half  of  the  profits  of  the  mill,  that 
he  could  only  recover  therefor  irom  the  time  when  such  withholding 
of  the  profits  first  commenced,  down  to  the  time  when  this  suit  was 
brought. 

The  Ooubt  gave  the  direction  accordingly. 

6.  The  defendant  then  prayed  the  opinion  of  the  Oourt,  and  their 
direction  to  the  jury,  that  for  the  breach  stated  by  the  plaintiff,  in 
turning  him  out  of  the  mill  on  the  31st  of  January,  1799,  and  keep- 
ing him  out  thereafter,  he  can  only  recover  damages  for  the  actual 
deprivation  of  his  possession,  and  the  continuance  of  that  depriva- 
tion down  to  the  bringing  of  this  suit,  and  not  further;  and  that  for 
all  the  subsequent  damages  which  the  plaintiff  hath  sustained  tor 
being  deprived  of  the  possession  and  profits  of  the  mill,  subsequent 
to  the  bringing  of  this  suit,  he  may  have  a  new  action  against  the 
defendant,  if  in  doing  so  the  defendant  has  acted  contrary  to  law. 

Mason  and  War  fields  for  the  defendant,  cited  3  Blk.  Cam.  157;  and 
1  Bac.  Ah.  tit.  Covenant^  542,  546. 

Martifij  (Attorney-General,)  and  Shaaff,  for  the  plaintiff,  cited 
Nurse  vs.  Barm,  Sir  T.  Baym.  77. 

Ohase,  Oh.  J.  The  Oourt  are  of  opinion,  that  the  plaintiff  may 
recover  damages  for  one-half  of  the  net  profits  of  the  mill  down  to 
the  time  of  instituting  this  suit  only ;  and  damages  for  the  ejecting 
and  turning  the  plaintiff  out  of  the  possession  of  the  mill,  and  for  all 
advantages  and  benefits,  which  might  attend  or  result  from  the  pos- 
session of  the  same,  during  the  unexpired  term  of  ten  years,  not  com- 
prehended with  the  liet  profits  of  the  mill;  and  that  an  action  or 
ations  may  be  brought  by  the  plaintiff  against  the  defendant,  for 
one-half  of  the  net  profits  which  might  have  been  made,  or  may  be 
made,  from  working  the  mill  under  the  contract,  irom  the  11th  of 
February,  1799,  during  the  continuance  of  the  partnership  under  the 
same.  The  plaintiff  and  defendant  both  excepted  to  this  opinion  of 
the  Oourt. 

•  7.  The  defendant  then  prayed  the  Oourt  to  direct  the  jury, 
■*''*'  that  in  this  case  the  plaintiff  had  only  a  right  to  recover  dam- 
ages for  the  actual  loss,  injury  and  inconvenience,  by  him  sustained 
by  occasion  of  the  breaches  of  covenant  assigned  by  him ;  and  that 


MOEEISON  V8.  GALLOWAY.— 2  H.  &  J.  395 

this  being  an  action  sounding  in  contract,  it  was  not  a  case  in  which 
it  was  proper  for  the  jury  to  give  vindictive  damages. 

Chase,  Gh.  J.  The  Court  are  oi*  opinion,  that  this  being  an  action 
founded  on  contract,  the  plaintiff  has  only  a  right  to  recover  dam- 
ages for  the  actual  loss,  injury  and  inconvenience,  by  him  sustained 
by  occasion  of  the  breaches  of  covenant  assigned  by  him,  (exclusive 
of  his  part  of  the  profits  of  the  mill),  according  to  the  whole  of  the 
circumstances  existing  in  the  case,  as  they  appear  in  evidence  to  the 
jury,  without  reference  to  the  force,  if  any,  with  which  the  plaintiff 
was  dispossessed.    The  plaintiff  excepted. 

Verdict  for  the  plaintiff,  and  damages  assessed  to  i&168  15  0  cur> 
rent  money.  There  was  a  motion  in  arrest  of  judgment,  and  the  fol- 
lowing reason  was  assigned :  Because  the  plaintiff  hath  stated  in  the 
declaration,  as  a  breach  of  the  covenant,  on  the  part  of  the  defend- 
ant, that  he  did  not  enclose  twelve  acres  of  land  most  convenient  to 
the  mill,  in  the  declaration  mentioned,  two  acres  whereof  was  bottom 
land,  and  cause  the  same  to  be  put  under  a  good  and  suf&cient  fence 
for  the  exclusive  use  of  the  plaintiff;  upon  which  pretended  breach 
of  covenant  the  jury  have  assessed  damages  to  the  plaintiff',  when 
in  fact  it  was  the  duty,  by  the  articles  of  agreement,  of  him  the 
plaintiff,  and  not  of  the  defendant,  to  have  enclosed  said  twelve 
acres  of  ground  at  the  joint  expense  of  the  plaintiff  and  defendants 

Curia  adv.  vult. 

Upon  the  abolition  of  the  General  Court,  this  case  was  transferred 
to  the  County  Court  of  Washington,  in  which  Court,  at  October 
Term,  1806,  judgment  on  the  verdict  was  arrested  by  Shbiveb, 
A.  J.  and  the  plaintiff'  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Nicholson,  Gantt, 
and  Earle,  J  J. 

Shaaff^  for  the  appellant.  This  case  does  not  come  up  on  any  of 
the  bills  of  exceptions  taken  at  the  trial  of  the  •  cause.  The  .  ^ 
sole  question  for  this  Court  is,  whether  the  County  Court  were  ^  ■  ^ 
right  in  arresting  judgment  on  the  verdict.  The  breaches  in  the 
declaration,  which  have  been  made  the  ground  for  the  motion  in 
arrest  of  judgment,  as  stated  in  the  reasons  filed,  are  that,  ^^the  de- 
dendant  did  not  enclose  twelve  acres  of  land  most  convenient  to  the 
mill,  in  the  declaration  mentioned,  two  acres  whereof  was  bottom  land, 
and  cause  the  same  to  be  put  under  good  and  sufficient  fence  for 
the  exclusive  use  of  the  plaintiff."  Now  the  declaration  does  not 
allege  the  breach  as  stated  in  the  reasons.  The  breach,  as  laid  in 
the  declaration,  is  <^  nor  did  the  defendant  furnish  the  plaintiff  with 
12  acres  of  land,  including  two  acres  of  bottom  land,  most  convenient 
to  the  plaintiff,  under  good  and  sufficient  fence,  for  the  plaintiff' 'a 
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use,  bat  wholly  refused,"  &c.  in  the  words  of  the  agreement.  The 
meaning  of  which  is,  that  Galloway  was  to  furnish  the  land  enclosed, 
and  that  it  was  not  to  be  at  the  joint  expense  of  the  parties.  The 
preceding  clause  in  the  agreement  saying,  that  the  firewood,  &c. 
should  be  at  the  equal  cost  of  the  parties,  did  not  make  it  a  cove- 
nant that  the  12  acres  should  be  enclosed  at  the  joint  expense. 
They  are  separate  covenants.  It  is  not  usual  for  a  man  to  cove- 
nant to  furnish  himself;  and  a«  this  was  for  the  benefit  of  Morrison, 
it  must  be  Galloway's  covenant.  The  costs  of  cutting  the  firewood, 
&c.  lias  nothing  to  do  with  what  follows  respecting  the  land  to  be 
enclosed.  After  verdict,  the  Court  are  to  infer  from  the  expressions 
in  the  declaration,  that  Galloway  did  not,  a<K;ording  to  the  agree- 
ment, furnish  the  land,  and  enclose  it  as  by  the  covenant  he  was 
bound  to  do,  and  that  the  jury  found  that  he  did  not  famish  and 
enclose  according  to  the  covenant.  The  declaration  does  not  state 
at  whose  expense  the  enclosing  was  to  be.  It  was  to  be  done  for 
the  use  of  Morrison.  The  firewood  was  to  be  furnished  at  the  equal 
expense  of  the  parties. 

If  the  judgment  is  reversed,  by  the  Act  of  1800,  ch.  69,  this  Court 
are  to  give  such  judgment  as  the  Court  below  ought  to  have  given. 
The  judgment  here  has  been  arrested,  and  if  the  judgment  of  arrest 
is  reversed,  unless  the  Court  give  judgment  under  this  Act,  the 
a;ppellant  has  no  remedy  but  a  new  action. 

T.  Buchanan^  for  the  appellee. 

^•yi       *  ^^^'^^^'^t  ^^  r^ply?  w^s  stopped  by  the  Court. 

Judgment  reversed^  and  judgment 

for  the  appellant  on  the  verdict^  dtc. 


Smith  et  al.  vs.  The  State. 

By  the  Acts  of  Confiscation,  the  equitable  interests  of  British  subjects,  in 
lands  in  this  State,  were  confiscated  without  office  found,  or  entry,  or 
other  act  done,  and  although  such  equitable  interests  were  not  dis- 
covered until  long  after  the  treaty  of  peace. 

Appeal  from  a  decree  of  the  Court  of  Chancery.  Bill  filed  in  the 
name  of  the  Stat«,  at  the  instance  and  for  the  use  of  Carroll  and 
Maccubbin. 

Hanson,  C,  decided,  that  by  the  Act  of  October,  1780,  ch.  45, "  to 
seize,  confiscate  and  appropriate,  all  British  property  within  this 
State,"  and  the  Act  of  the  same  session,  ch.  49,  "  to  appoint  commis- 
sioners to  preserve  confiscated  British  property,"  the  equitable 
interests  of  British  subjects  in  lands  were  confiscated  without  office 
found,  or  entry  or  other  act  done,  and  although  such  equitable 
interests  were  not  discovered  until  long  after  the  treaty  of  peace 
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between  Great  Britain  and  the  United  States.  [See  the  decree 
*  of  the  Chancellor,  as  reported  in  6  Cranclij  286.]  From  that  ^,y^ 
decree  the  defendants  appealed  to  this  Court.  4  • -^ 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan,  Nich- 
olson, and  Gantt,  JJ.  by 
Johnsony  (Attorney-General,)  for  the  appellants ;  and  by 
Ridgelyj  for  the  appellee.  Decree  affirmed. 

The  appellants  brought  a  writ  of  error  to  the  Supreme  Court  of 
the  United  States,  where  the  decree  of  this  Court,  affirming  that  of 
the  Court  of  Chancery,  was  affirmed..    See  6  Cranclij  286. 


The  Attobney-Genebajl  vs.  Jarbett. 

A  certificate  of  survey  was  returned  to  the  land  office  for  a  tract  of  land 
called  B.  J.  surveyed  on  the  19th  of  April,  1794,  for  A.  J.  On  the  8th 
May,  1797,  A.  J.  obtained  a  warrant  of  resurvey  on  W.  C.  and  in  his 
resurvey  made  on  the  1st  of  May,  1798,  he  included  B.  J.  and  called 
the  land  B.  S.  On  the  10th  May,  1798,  A.  J.  obtained  a  proclamation 
warrant  on  his  own  certificate  of  the  land  called  B.  S.  and  bad  it  exe- 
cuted on  the  29th  April,  1799.  But  D.  W.  had,  on  the  20th  Feb.  1798, 
obtained  a  proclamation  warrant  on  B.  J.  and  bad  it  executed  on  the 
22d  of  May,  1798,  and  called  the  land  B.  C.  A.  J.  paid  the  composition 
money  on  B.  S.  on  the  8th  of  May,  1799,  and  D.  W.  paid  the  composi- 
tion money  on  B.  0.  on  the  9th  of  May,  1799.  Both  certificates  were 
caveated  by  the  opposite  i>arty  *,  and  the  Judge  of  the  land  office  ordered  a 
grant  to  issue  to  A.  J.  for  the  land  called  B.  S.  To  vacate  which  grant 
a  bill  was  filed  in  the  Court  of  Chancery,  in  the  name  of  the  attorney- 
general,  at  the  relation  of  D.  W.    Decreed,  that  the  bill  be  dismissed. 

Appeal  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
bill  of  complaint  which  was  brought  in  the  name  of  the  Attorney- 
General,  at  the  relation  of  West,  to  vacate  a  grant  obtained  by  Jar- 
rett  for  a  tract  of  land  called  Belgrade.  The  facts  in  the  case  were 
these :  The  relator's  title. — On  the  19th  of  May,  1794,  A.  Jarrett 
returned  a  certificate  of  survey  to  the  land  office,  for  the  land  called 
Belgrade,  (the  first,)  containing  1,089  acres.  On  the  20th  of  Feb- 
ruary, 1798,  West  obtained  a  proclamation  warrant  thereon,  no 
person  having  proclamated  the  certificate.  On  the  22d  of  May, 
1798,  West  returned  a  certificate,  under  his  proclamation  warrant, 
and  called  the  land  The  Buckskin,  containing  228  acres.  On  the  9th 
of  May,  1799,  the  composition  money  was  paid  by  West.  On  the  3d 
of  June,  1799,  West's  certificate  was  caveated  by  A.  Jarrett.  On 
the  10th  of  February,  1800,  the  Judge  of  the  land  office,  on  a  hearing 
of  the  caveat,  passed  an  order  for  correcting  the  certificate,  by  ex- 
cluding part  of  a  tract  of  land  called  Johnson's  Enlargement,  which 
appeared  to  be  included  in  the  certificate  of  The  Buckskin.    On  the 
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30th  of  June,  1800,  a  corrected  certificate  was  returned  by  West, 
containing  200  acres,  excluding  28  acres,  part  of  Johnson's  Enlarge- 
ment. On  the  10th  of  October,  1800,  the  corrected  certificate  was 
caveated  by  J.  Jarrett,  the  defendant ;  •  and  on  the  20th  of 
-ITSI  April,  1801,  the  Judge  of  the  land  office  ruled  the  caveat 
good ;  and  a  grant  was  refused  to  West,  because  the  land  was  in- 
cluded in  another  certificate,  and  granted  to  the  defendant  by  the 
name  of  Belgrade,  (the  second.)  This  certificate  of  Belgrade,  (the 
second,)  the  relator  alleged  was  younger  than  West's,  and  that  the 
grant  was  obtained  thereon  during  the  contest  under  the  caveats. 
That  the  defendant  had  notice  of  West's  certificate. 

The  defendant's  title. — On. the  Ist  of  May,  1798,  A.  Jarrett 
returned  to  the  land  office  another  certificate  of  survey  for  Belgrade, 
(the  second,)  containing  767  acres,  under  a  warrant  of  resurvey 
issued  on  the  8th  of  May,  1797,  to  resurvey  Wild  Cat  Den.  On  the 
.  10th  of  May,  1798,  A.  Jarrett  proclamated  his  own  certificate  for  Bel- 
grade, (the  second.)  On  the  29th  of  April,  1799,  A.  Jarrett  returned 
a  certificate  under  the  proclamation  warrant,  and  called  the  land 
Belgrade,  (the  second,)  containing  92  acres,  excluding  the  rest.  On 
the  8th  of  May,  1799,  A.  Jarrett  compounded  on  this  last  certificate. 
On  the  30th  of  September,  1799,  the  certificate  was  caveated  by 
West.  On  the  10th  of  February,  1800,  the  Judge  of  the  land  office 
dismissed  the  caveat  of  West ;  and  on  the  20th  of  October,  1800,  a 
grant  issued  on  the  certificate  to  the  defendant,  he  having  obtained 
an  assignment  thereof  from  A.  Jarrett.  The  bill  prayed  that  the 
grant  for  the  land  called  Belgrade,  issued  to  the  defendant,  might  he 
vacated,  and  for  further  relief,  &c. 

Hanson,  C.  (February  Term,  1805,)  decreed,  that  the  bill  of  com- 
plaint be  dismissed,  but  without  costs.  From  this  decree  the  com- 
plainant appealed  to  this  Court. 

The  case  was  argued  at  June  Term,  1808,  before  Polk,  Buch- 
anan, Nicholson,  and  Gantt,  JJ.  by 

Hall  and  T.  Buchanan,  for  the  appellant ;  and  by 

Johnson^  (Attomey-Greneral,)  for  the  appellee,  and  was  re-argued 
at  the  present  term  before  Chase,  Ch.  J.  Buchanan,  Gantt,  and 
Eable,  JJ. 

T.  Btu;hanan,  for  the  Appellant,  cited  Land  Hold  Asst  186,  275, 
359,  362,  319,  361,  469 ;  and  the  Act  of  1785,  ch.  88,  s,  10. 

•  Martinj  and  Johnson,  (Attorney-General,)  for  the  appellee, 
^  ■  ^  cited  Attorney- General  vs.  Snoicden,  1  H,  d;  J.  332. 

Decree  affirmed. 
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Williams  vs.  Hodgson. 

A  bond  given  by  one  partner  for  a  simple  contract  debt  due  from  the  part- 
ners to  a  creditor,  and  accepted  by  him,  is  by  operation  of  law  a  release 
of  the  other  partner,  and  an  extinction  of  the  simple  contract  debt,  at 
law  and  in  equity,  (a) 

Ignorance  of  the  law,  as  to  the  consequences  of  a  creditor's  accepting  the 
bond  of  one  of  the  partners  for  a  simple  contract  debt,  due  from  the 
partnership,  is  not  a  ground  for  relief  in  equity,  (b) 

Such  a  bond,  although  not  binding  on  the  partnen  who  does  not  execute  it,  is 
obligatory  on  the  one  executing  it.  (c) 

A  complainant  is  not  entitled  to  relief  in  Chancery  against  the  executors  of 
a  joint  obligor,  who  was  a  surety  in  the  bond.  Per  Hanson,  C.  (note.) 
(d) 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  bill,  which 
was  filed  by  the  appellee  against  Williams,  (the  appellant,)  and  John 
Clarke,  stated  that  Williams  and  Clarke  entered  into  partnership 
onder  the  name  of  John  Clarke  &  Co.  Daring  the  partnership, 
Clarke  bonght  goods  from  the  complainant,  (Hodgson,)  which  were 
delivered  to  Clarke  on  account  of  the  partnership,  and  by  him  sold. 
That  the  belief  that  Williams  was  a  partner,  gave  credit  to  the  firm. 
That  on  the  7th  of  July,  1797,  Clarke  settled  with  the  complainant, 
and  the  concern  was  found  indebted  £819  0  5,  Virginia  currency ; 
and  for  that  sum  Clarke  gave  bond  to  the  complainant,  in  the  names 
of  Clarke  and  Williams,  (jointly  and- severally,)  executed  by  Clarke 
alone,  signed  John  Clarke  &  Co.  That  John  Clarke  &  Co.  being 
afterwards  indebted  to  the  complainant  in  $598.34,  and  interest,  for 
goods  sold  to  John  Clarke,  for  and  on  account  of  the  concern,  Clarke, 
for  himself  and  Williams,  on  the  18th  of  November,  1797,  gave 
another  bond  to  the  complainant,  signed  John  Clarke  &  Co.  That 
Clarke  is  insolvent,  &c.  That  salts  were  brought  on  the  bonds  in  the 
General  Court  against  Williams,  and  were  non  pressed,  because  that 

(a)  Affirmed  in  Mocde  vs.  HoUins,  11  G.  &  J.  14,  where  the  Court  said: 
^*That  the  substitution  of  a  debtor ^s  obligation  of  a  higher  nature,  for  a 
debt  due  by  him  of  inferior  degree,  works  an  extinguishment  of  his  original 
liability  has  not  been,  and  upon  authority  could  not  be  controverted.  And 
that  the  same  extinguishment  takes  place  when  the  substituted  obligation 
of  a  higher  nature  is  executed  by  one  of  two  partners,  or  other  persons 
jointly  bound,  is  now  well  settled."  Cf.  Brown  vs.  Duncanson^  4  H.  & 
McH.  221,  note  (a;)  Davidson  vs.  Kelly,  1  Md.  492. 

(h)  See  Kearney  vs.  Sascer,  37  Md.  264;  Carpenter  vs.  Jones,  44  Md.  625; 
Gott  vs.  Carr\  6  G.  &  J.  309. 

(c)  Cf .  Gable  vs.  Brooks,  48  Md.  108. 

[d)  Approved  in  PickersgUl  vs.  Lahens,  15  Wallace,  144.  But  see  Rev. 
Code.  Art.  64,  sec.  51:  (Code,  Art.  49,  sec.  1;)  Zolliekoffer  yb,  Seth,  44  Md. 
359. 
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Court  were  of  opinion  that  one  partner  conld  not  execute  a  bond,  so 
as  at  law  to  bind  his  copartner,  unless  a  special  authority  for  such 
purpose  existed.  Prayer  for  a  disclosure  fixim  the  defendants, 
whether  they  were  partners  or  not,  and  that  they  may  be  compelled 
to  account  with  and  pay  the  money  due  to  the  complainant,  and  for 
other  relief,  &c.  The  answer  of  Williams  stated,  that  he  and  Clarke 
entered  into  partnership  in  October,  1795,  for  three  years,  in  the 
milling  and  distilling  business.  Clarke  was  directed  not  to  purchase 
merchandise  on  Williams'  account,  and  he  believes  that  Clarke  sold 
goods  on  his  own  account.  He  does  not  know  whether  or  not  Clarke 
bought  goods  on  the  partnership  account,  and  if  he  did,  the  answer 
insisted  that  the  defendant  •  was  not  liable.  That  he  knew 
*  ■  ^  nothing  of  the  settlement  or  execution  of  the  bonds.  That 
suits  were  brought  on  the  bonds,  and  fwn  proved,  as  stated  in  the 
biU,  and  that  Clarke  was  insolvent.  That  the  partnership  was  dis- 
solved in  1798.  Clarke  was  the  acting  partner ;  and  the  defendant 
never  bought  any  goods  for  the  partnership,  and  he  docs  not  know 
the  consideration  of  the  bonds. 

Testimony  was  taken  under  commissions  issued  for  that  purpose. 

The  answer  of  Clarke,  put  in  after  all  the  proof  was  taken  and 
returned,  admitted  all  the  facts  alleged  in  the  bill. 

Kilty,  C.  (February  Term,  1806.)  The  objects  of  the  bill,  as 
stated  therein,  were  to  have  a  disclosure  from  the  defendants,  whether 
they  were  partners ;  to  compel  them  to  account  with  the  complainant, 
and  pay  the  money  due  as  charged  in  the  bill,  on  account  of  goods 
sold  to  them,  and  to  obtain  other  relief. 

As  a  ground  for  relief  the  complainant  states,  that  during  the  con- 
tinuance of  the  partnership,  Clarke  gave  a  bond  to  him  in  his  own 
name,  and  that  of  Williams,  for  a  balance  due  on  account  of  goods 
sold  to  them,  and  afterwards  another  bond  was  given  on  a  similar 
account,  on  which  suits  were  brought  against  Williams  in  this 
State,  and  'tion  pressed j  on  the  ground  of  such  bonds  not  binding  him 
at  law. 

The  answer  of  Williams  denies  the  partnership  to  the  extent 
alleged  by  the  complainant,  and  does  not  admit  the  purchase  of  the 
goods  by  Clarke ;  the  settlement  or  execution  of  the  bonds.  It  admits 
that  Clarke  is  insolvent,  and  that  suits  were  brought  on  the  bonds, 
and  nofi  prossed  as  stated  in  the  bill. 

The  defence  set  up  is,  that  the  remedy,  (being  for  the  price  of 
STOods  sold,)  is  at  law,  and  that  it  is  not  a  case  for  relief  in  equity, 
and  that  the  bonds  relied  on  as  a  ground  of  relief  by  the  complain- 
ant, are  not  proved.  And  it  is  also  contended  that  an  issue  should  be 
tried  as  to  the  partnership,  &c.  and  that  the  question  of  law  should 
be  submitted  to  the  Judges. 

The  counsel  for  the  complainant  relies  on  the  facts  disclosed 
^  ■  ^  in  the  case,  to  support  the  jurisdiction  and  the  •  relief  prayed 
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for;  and  also  coDtends  that  the  demand  being  against  the  defend- 
ants as  partners,  gives  the  Court  of  equity  a  concurrent  power  with 
a  Court  of  law ;  and  so  as  to  the  prayer  for  a  discovery. 

Upon  this  question  of  jurisdiction,  the  case  is  attended  with  con- 
siderable difficulty,  and  the  authorities  on  the  subject  have  been  care- 
fully examined  with  a  view  to  its  decision. 

The  position  laid  down  by  the  complainant  is  certainly  too  broad. 
A  prayer  for  a  discovery,  which  is  made  a  part  of  every  bill  in  calling 
on  the  defendant  to  answer,  cannot  give  a  jurisdiction  in  every  case, 
nor  can  the  circumstance  of  the  defendants  being  partners  give  such 
jurisdiction  in  a  case  purel3'  determinable  at  law. 

If  therefore  the  complainant  had  merely  stated  a  sale,  and  delivery 
of  goods,  and  had  brought  his  billto  recover  the  price,  or  if  instead 
of  a  bond,  a  note  unsealed  had  been  given  by  Clarke,  the  complain- 
ant would  not  have  been  so  ill-advised  as  to  have  prayed  for  relief  in 
this  Court,  or  if  he  had,  would  have  failed  to  obtain  it. 

But  there  are  circumstances  in  this  case  which,  under  the  princi- 
ples recognized  by  Courts  of  equity,  incline  the  Chancellor  to  think 
that  the  jurisdiction  may  be  sustained. 

It  is  certainly  desirable  that  the  boundaries  between  the  Courts, 
as  to  their  jurisdiction,  should  be  prescribed,  but  they  are  not  in  all 
cases  to  be  clearly  discovered,  and  a  writer  of  eminence  observes, 
that  ^'  to  strike  out  the  distinguishing  principle  upon  which  Courts 
of  equity  in  such  cases  have  proceeded,  would  be  indeed  extremely 
useful,  but  that  after  having  given  considerable  attention  to  the 
subject,  he  found  himself  incapable  of  reconciling  the  various  deci- 
sions on  it.'' 

In  addition  to  the  maxim,  that  matters  of  account,  fraud,  accident 
and  mistake,  are  proi>er  objects  of  a  Court  of  equity,  there  are  other 
principles  which  require  to  be  considered  in  viewing  this  case. 
Although  a  Court  of  equity  will  not  generally  give  relief  where  the 
party  has  a  remedy,  or  the  matter  is  properly  determinable  at  law, 
yet  to  prevent  such  relief,  it  must  be  a  case  which  can  be  fully 
investigated,  and  receive  a  complete  and  effectual  decision  in  a 
Court  of  law,  and  the  remedy  there  must  be  clear  and  certain. 

♦  In  many  cases  a  Court  of  equity  will  exercise  jurisdiction  ^,y,y 
although  a  remedy  might  be  had  in  a  Court  of  law.  477 

There  are  some  cases  in  which,  although  the  complainant  might 
have  a  remedy  at  law,  a  Court  of  equity  having  obtained  jurisdiction 
for  the  purpose  of  discovery  will  retain  the  suit  for  the  purpose 
of  giving  relief;  and  if  this  rule  was  more  general  than  it  is,  it 
would  only  be  an  extension  of  the  principle  in  bills  for  account  of 
assets,  which  are  stated  to  have  been  originally  only  bills  for  dis- 
covery, which  could  not  be  had  without  an  account,  but  on  which 
the  Courts  of  equity  have  made  complete  decrees,  and  given  the 
party  his  debt  likewise. 

26  2  H.  &  J. 
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Equity  jurisdiction  is  exercised  to  put  a  bound  to  vexatious  and 
oppressive  litigation,  and  to  prevent  a  multiplicity  of  suits. 

It  is  exercised  where  the  Courts  of  ordinary  jurisdiction  are  made 
instruments  of  injustice. 

A  Court  of  equity  will  lend  its  aid  whenever  by  fraud  or  accident 
a  person  is  prevented  from  effectually  asserting,  in  the  Courts  of 
ordinary  jurisdiction,  rights  founded  on  principles  acknowledged  by 
those  Courts,  and  where  parties  by  contract  have  given  a  right,  but 
have  not  given  a  sufficient  remedy,  and  in  the  case  of  defective 
securities  for  money. 

The  present  case  may  not  perhaps  come  under  the  scope  of  all 
these  principles,  but  there  are  some  of  them  which  appear  to  be 
applicable  to  it. 

Without  stating  particularly  the  evidence  in  the  cause,  the  Chan- 
cellor is  satisfied  of  the  existence  of  the  partnership,  as  alleged  by 
the  complainant,  and  of  the  liquidation  of  the  balance  due  for  the 
goods  sold,  the  execution  of  the  bonds  as  stated,  and  the  event  of 
the  suits  on  them.  With  regard  to  the  answer  of  the  defendant, 
Clarke,  it  is  considered,  that  the  partnership  being  proved  by  other 
testimony,  his  admissions  are  evidence  in  the  same  manner  as  his 
acts  would  be  in  the  exercise  of  the  joint  business  of  the  firm.  And 
it  may  here  be  observed,  that  the  responsibility  of  one  partner  for 
the  acts  of  another,  is  not,  as  stated  by  the  defendant's  counsel  a 
a  principle  of  sheer  mercantile  law,  but  is  founded  in  justice  and 
necessity,  and  is  inseparable  from  the  nature  of  partnership  transac- 
tions. 

It  appears  that  Clarke  executed  the  bonds  with  a  view  of  astier- 

taining,  and  perhaps  of  securing  in  some  degree,  the  balance  due  for 

-  ^^  goods  sold  to  the  company ;  and  these  bonds  •  were  taken  by 

^'^  the  complamaut  from  a  misapprehension  or  ignorance  of  their 

legal  effect. 

If  notes  had  been  given  by  Clarke,  without  seal,  as  in  the  case  of 
Eiddle  (a),  and  the  partnership  had  been  proved,  they  would  have 
been  obligatory  on  the  defendant,  Williams,  at  law.  The  bonds  can- 
not be  considered  in  equity  as  less  solemn  and  obligatory  than  the 
notes,  but  the  remedy  sought  for  on  the  bonds  was  defeated  by  what 
was  indeed  a  sheer  principle  of  law.  For  if  it  be  proved,  as  the 
Chancellor  conceives  it  to  be,  that  the  defendant  Williams,  was 
liable,  and  might  have  been  bound  by  notes,  without  seal,  for  the 
same  amount,  the  defence  set  up  to  the  bonds  was  not  an  equitable 
or  conscientious  one. 

In  this  respect  then  the  Court  of  law,  or  (as  expressed  in  one  of 
the  principles  above  stated,)  the  Court  of  ordinary  jurisdiction,  has 
been  made  the  instrument  of  injustice.    By  the  accident,  as  it  may 


(a)  He  brought  a  suit  at  law  on  such  a  note  executed  by  Clarke  &  Co. 
against  Williams  and  recovered  judgment. 
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be  termed,  of  the  balance  due  being  secured  by  bonds,  the  complain- 
ant was  prevented  from  asserting  in  a  Court  of  law  the  right  of 
recovering  money  due  to  him  on  principles  acknowledged  by  all 
Courts. 

The  parties  who  purchased  the  goods  have,  by  the  authorized  acts 
of  one  of  them,  given  (by  their  contracts,)  a  right  to  the  money 
admitted  thereby  to  be  due,  but  have  given  a  remedy  insufficient  at 
law,  by  securities,  in  that  respect,  defective. 

It  is  alleged,  by  the  counsel  for  the  defendants,  that  the  complain- 
ant, if  the  money  is  due  to  him,  has  a  full  and  adequate  remedy  at  law ; 
and  to  prove  this,  he  contends  that  the  bonds  are  not  an  extinguish- 
ment of  the  original  contract.  If  the  bonds  were  obligatory  on 
Clarke,  (which  seems  to  be  admitted,)  it  is  difficult  to  say  how  the 
original  contract,  which  was  a  joint  one,  remains  unimpaired,  or  how 
Clarke,  if  solvent,  would  be  liable  on  both. 

K  an  absolute  decision  on  this  question  was  necessary,  it  would 
appear  consonant  to  reason  that  an  unliquidated  claim,  sounding  in 
damages,  would  be  extinguished  by  the  acceptance  of  an  instrument 
of  a  higher  nature,  which  fixed  the  amount.  But  supposing  this  to 
be  left  in  doubt,  has  the  defendant  succeeded  in  showing  that  the 
complainant's  remedy,  (supposing  him  entitled)  would  be  clear  and 
•  certain  in  a  Court  of  law,  or  that  it  would  there  be  fully  ^ 
investigated,  and  receive  a  complete  and  effectual  decision  f      ^  •  " 

If  equity  jurisdiction  may  be  exercised  to  put  a  bound  to  vexa- 
tions and  oppressive  litigation,  and  prevent  a  multiplicity  of  suits, 
it  is  not  necessary  to  send  a  party  to  a  Court  of  law,  where  the 
remedy,  if  to  be  attained,  would  be  the  same;  and  in  this  case  it 
may  be  inferred  irom  the  evidence  of  J.  Riddle,  that  if  instead  of 
bonds,  notes  unsealed,  had  been  given,  the  same  recovery  would 
have  been  had  as  in  RiddUPs  Case.  And  the  same  principle,  in  addi- 
tion to  the  discretionary  powers  of  this  Court,  will  account  for  the 
Chancellor's  not  applying  to  a  Court  of  law,  as  was  suggested  by 
the  defendant's  counsel. 

The  complainant  has  already  tried  his  remedy  at  law,  which  has 
failed,  as  much  at  least  through  the  fault  of  the  defendants  as  his 
own;  and  it  is  not  clear  but  that  a  suit  in  this  Court  might  have 
been  originally  sustained  on  the  ground  of  Williams  not  being 
bound  in  law  by  the  bonds,  though  in  that  case  the  opinion  of  the 
Court  or  the  Judges,  as  to  the  law,  might  have  been  resorted  to. 

In  the  case  of  a  joint  bond  it  is  a  constant  practice,  in  case  of  the 
insolvency  of  the  surviving  obligor,  to  commence  a  suit  in  Chancery 
against  the  representatives  of  the  other  party ;  and  although  this 
arises  in  pari  from  the  acknowredged  jurisdiction,  as  to  administra- 
tors, &c.  yet  it  is  grounded  also  on  the  situation  of  the  parties  ren- 
dering the  remedy  of  the  law  ineffectual. 

With  regard  to  the  part  of  the  bill  praying  for  a  discovery,  it  may 
be  further  observed^  that  as  the  binding  of  Williams,  by  the  bonds 
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of  Clarke,  is  alleged  to  have  depended  at  law  on  the  assent  of  Wil- 
liams, an  acknowledgment  of  such  assent  might  have  been  expected 
by  the  complainant  on  tiling  his  bill,  which  might  have  been  a  reason 
for  filing  it. 

The  Chancellor  has  stated  his  reasons  at  greater  length  than  may 
be  usual  or  necessary  in  such  cases,  on  account  of  the  doubts  which 
he  entertained  at  the  trial.  These  doubts  have  been  removed  by  the 
further  consideration  which  he  has  given  to  the  subject;  and  his 
opinion  is  grounded  on  the  principles  which  he  has  stated,  and  on 
his  determination,  that  where  the  merits  appear  to  be  with  the  com- 
plainant,  he  will  not  dismiss  a  bill  on  an  allegation  of  the 
4cit>  •  want  of  jurisdiction,  or  any  other  similar  objection,  unless 
it  is  clearly  and  positively  established.  Decreed,  that  the  defend- 
ants pay  to  the  complainant  the  sum  of  £1,023  15  6  current  money, 
with  interest  thereon,  &c.  and  the  costs  of  this  suit.  From  this 
decree  the  defendant,  WilHams,  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan,  Gantt, 
and  Eable,  JJ. 

Shaaff  and  Magrvder,  for  the  appellant,  contended,  1.  That  there 
was  no  legal  proof  of  a  partnership  between  the  appellant  and  Clarke. 
2.  That  if  the  appellee  had  any  right  to  recover  against  the  appel- 
lant, his  remedy,  from  the  proof  in  the  case,  was  at  law,  and  not  in 
equity ;  and  3.  That  the  appellee  had  no  right,  either  at  law  or  in 
equity,  to  recover  against  the  appellant.  1  Harr,  Chan,  Pr.  36,  41 ; 
^  Dorsey  vs.  Dorseyy  (a) ;  *  Peake^s  Evidence^  96;  }\[ymark^8  Case, 
^^'^   6  Cokej  74;  2  Com,  Dig.  tit.  Pleader ^  (P«  1)5  Harper  vs.  Hamp- 

(a)  The  case  of  Dor8ey''8  Ex^x  vs.  Dorsey's  Exrs^  in  the  Court  of  Chancery 
at  February  Term,  1794,  appears  to  be  this.  R.  T.  with  J.  D.  his  surety,  exe- 
cuted their  joint  bond  to  E.  D.  in  1768,  payable  in  1769,  and  in  1788,  a  joiDt 
suit  was  brought  against  them  at  law  upon  the  bond.  During  the  pendency 
of  the  suit,  J.  D.  died,  his  death  was  suggested,  and  judgment  by  confes- 
sion was  rendered  against  R.  T.  in  1790.  The  suit  continued  against  J.  D. 
and  in  1791,  it  was  entered  abated.  R.  T.  obtained  a  discharge  under  the 
insolvent  law  in  1788,  and  his  trustee  sold  property  belonging  to  the  insol- 
vent, on  a  credit,  more  than  sufficient  to  pay  all  his  debts.  R.  T.  was  always 
able  to  pay  the  debt  sued  for,  until  and  after  1786,  but  no  measures  were 
taken  for  its  recovery  until  the  above  suit  was  brought.  The  executors  of 
J.  D.  had  fully  administered  and  paid  away  all  the  assets  of  the  deceased: 
but  tbey  had  notice  from  E.  D.  and  a  demand  of  payment  was  made  of  them 
within  one  year  after  the  death  of  J.  D.  A  bill  was  filed  in  Chancery  in 
1792,  by  E.  D.  (and  on  his  death  revived  in  the  name  of  his  executrix) 
against  the  executors  of  J.  D.  to  be  paid  the  debt  due  on  the  bond.  The 
defendants,  among  other  things,  in  their  answers,  relied  upon  the  Act  of 
Limitations: 

Hanson,  C.  On  every  application  to  this  Court,  not  grounded  on  positive 
law,  when  it  appears,  that  no  former  decision  is  in  all  points  applicable  to 
the  present  case,  the  principles,  on  which  the  Coud}  was  originally  insti- 
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ton,  1  H.  cfc  J.  710 ;  Besohry  vs.  Terrier,  (ante  219) ;  Bac.  Ah.  tit  Re- 
lease, (G;)  Bull.  N.  P.  155;  Chittfs  Plead.  156,-  Clement  vs.  Brush,  3 
Johns.  Cos.  180;  Pierson  vs.  Hooker,  3  Johns.  Rep.  70;  4  Fin.  J.&. 
387;  1  Fonbl.  117,  (note;)  2  Oow.  i>i^.  <i<.  Chancery,  476, 330, 331;  and 
Tow  vs.  Goodrich,  2  Jo7in«.  C'cw.  213. 

•  Key  and  Johnson,  (Attorney-General,)  cited  Watson  on  ^q^ 
Part.  40,  337,  458;  Higgins'  Case,  6  Cofc^,  46;  J.6i>o«  vs.  Smith,  *** 
2  TF.  Bl.  Rep.  950;  Maddox  vs.  Jackson,  3  Atfc.  406;  Darwent  vs.  WaZ- 
eow,  2  ^tfc.  510 ;  and  5ZA:.  Com.  436. 


tuted,  are  to  be  considered.  Its  jurisdiction,  from  the  beginning,  has  been 
exercised  in  preventing  men  from  taking  unconscientious  advantages  of  law, 
in  obliging  them  to  discharge  trusts,  and  to  perform  reasonable  engagements 
of  every  kind,  either  express  or  implied,  and  in  relieving  against  fraud,  or 
accident.  But  it  never  yet  has  been  the  professed  business  of  this  Court  to 
compel  men  to  do  that,  which  neither  they,  nor  the  persons  whom  they 
represent,  have  engaged  to  perform,  which  the  positive  laws  of  the  land  do 
not  enjoin,  and  which  equity  and  good  conscience  do  not  demand.  In  some 
cases,  indeed,  which  did  not  appear  to  come  under  known  established  prin- 
ciples, or  to  be  embraced  by  former  decisions.  Chancellors  have  exercised 
their  ingenuity  in  raising  agreements  by  construction;  provided  neverthe- 
less, that  the  performance  of  the  thing,  thus  supposed  to  be  contracted  for, 
might  fairly  and  reasonably  be  demanded.  Hence  it  is  that  the  condition  of 
a  bond  to  pay  money  has  been  construed  an  agreement,  which  equity  ought 
to  enforce,  after  the  obligor  has  been  discharged  from  the  penalty  at  law. 
How  far  the  first  decision  in  such  case  was  right,  is  perhaps  questionable; 
for  this  plain  reason,  that  the  obligor  was  not,  and  could  not  be  apprized  of 
the  power,  which  equity  would  afterwards  assume,  of  compelling  him  to  do 
that,  which  he  never  in  any  manner  contracted  to  perform;  the  operation 
of  a  joint  bond  at  law  being  this,  that  during  the  life  of  both  obligors  it  is 
binding  on  both,  and,  after  the  death  of  one,  the  obligee  can  have  recourse 
to  the  other  only.  However,  the  determination  in  the  case  of  Bishop  and 
Churchy  2  Ves.  371,  cited  by  the  counsel  on  each  side,  must  now  be  recog- 
nized as  a  law  or  rule  for  this  Court;  and  whether  that  case  applies  suffi- 
ciently to  the  present  is  to  be  examined. 

The  two  cases  appear  to  agree  in  every  point,  except  one;  but  that  one 
point,  in  which  they  differ,  is  important.  In  the  former  case,  executors  of 
a  joint  obligor  were  called  on  to  pay  money  lent  to  the  testator  and  the 
other  obligor,  who  were  partners  in  trade,  and  the  constructive  agree- 
ment of  the  testator,  was  on  a  substantial  consideration.  But,  in  the  present 
case,  the  executors  are  called  on  to  pay  money  which  never  was,  or  intended 
to  be.  participated  by  their  testator.  The  constructive  agreement  therefore, 
on  which  alone  this  Court  could  decree  against  them,  was  voluntary,  and 
such  as,  without  special  circumstanc-es,  ought  not  to  be  enforced.  What 
then  are  the  special  circumstances  of  this  case?  To  say  nothing  of  the 
lapse  of  time,  and  the  neglect  of  the  complainant.  He  has  it  still  in  his 
power  to  obtain  the  debt  from  the  trustee  of  the  surviving  obligor.  In 
short,  it  appears  to  the  Chancellor,  that  a  decision  in  favor  of  the  complain- 
ant would  go  far  beyond  any  former  determination,  and  that  former  deter- 
minations, with  respect  to  joint  obligors,  have  gone  quite  far  enough.  On 
the  point  relative  to  the  Act  of  Limitations,  it  is  not  necessary  to  decide — 
Decreed,  that  the  bill  be  dismissed. 


t 
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Chase,  Ch.  J.  delivered  the  opinion  of  the  Court'.  The  Court 
have  considered  the  bill^  answer  and  proof,  in  this  case,  the  argu- 
ments of  counsel,  and  the  decree  of  the  Chancellor;  and  admittiug 
the  proof  to  be  sufficient  to  establish  a  partnership  between  Wil- 
liams and  Clarke  in  the  extent  charged  in  the  bill,  in  opposition  to 
the  answer  of  the  defendant,  and  admitting  also  that  the  bonds  men- 
tioned in  the  bill,  as  executed  by  Clarke,  under  the  signature  of 
Clarke  &  Co.  have  been  fully  proved,  it  appears  to  the  Court  that 
the  complainant  is  not  entitled  to  any  relief  in  equity,  and  that  the 
decree  of  the  Court  of  Chancery  ought  to  be  reversed. 

It  is  a  principle  recognized  by  the  Courts  of  law  and  equity,  that 
a  bond  given  by  one  partner  for  a  simple  contract  debt  due  from  the 
partners  to  the  creditor,  and  accepted  by  him,  is  by  operation  of  law 
a  release  of  the  other  partner,  and  an  extinction  of  the  simple  con- 
tract debt. 

It  is  also  established  by  the  Courts  of  law  and  equity,  that  igno- 
rance of  the  law,  as  to  the  legal  consequences  resulting  from  such  a 
bond,  cannot  excuse  or  form  a  ground  for  relief  in  equity,  on  the  sug- 
gestion and  proof  that  the  party  was  mistaken  as  to  the  legal  effects 
of  such  a  bond,  imagining  at  the  time  that  it  could  not  operate  as  a 
release  to  the  other  debtor,  and  that  his  responsibility  still  existed. 

The  Court  are  also  of  opinion,  that  the  bonds  set  forth  in  the  bill, 
although  not  binding  on  Williams,  are  obligatory  on  Clarke. 

On  these  grounds  the  Court  decide,  that  the  decree  of  the  Court 
of  Chancery  ought  to  be  reversed. 

Buchanan,  J.  I  consider  the  partnership,  alleged  in  this  case  to 
have  existed  between  the  defendants  below,  as  sufficiently  estab- 
lished to  the  extent  charged  in  the  bill,  and  that  the  delivery  of  the 
goods  and  merchandise,  said  to  have  been  sold  to  Clarke,  as  acting 
partner,  is  fully  proved. 

M^^  *  But  if  the  bonds  charged  in  the  bill  to  have  been  passed 
by  Clarke,  in  behalf  of  Williams  and  himself,  were  executed 
by  him  for  the  amount  of  those  goods,  the  simple  contract  debts 
were  not  thereby  severed,  and  continued  open  as  to  Williams,  and 
destroyed  as  to  Clarke,  (on  whom  such  bonds  would  be  obligatory;) 
but  being  respectively  joint,  they  became  in  law  extinguished  as  to 
both.  And  though  equity  will  interpose  its  aid  where  a  remedy  is 
wanting  at  law,  the  demand  continuing,  yet  it  cannot  revive  a  debt 
which  in  law  is  extinguished. 

If,  however,  such  a  bond  could  be  construed  to  extinguish  a  simple 
contract  debt  as  to  the  party  signing  it  only,  leaving  it  open  {is  to 
the  other  partner  for  the  interposition  of  a  Court  of  Chancery,  yet 
in  this  case  the  complainant  has  failed  in  proof  to  lay  a  foundation 
for  a  decree  against  Williams;  for,  as  against  him,  the  bonds  in  ques- 
tion which  are  set  up  in  the  bill  as  the  very  ground  of  the  relief 
prayed,  are  not  proven  by  any  legal  evidence  exhibited  in  the  record; 
and  it  cannot  be  seriously  contended,  that  in  the  absence  of  such 
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proof,  the  Chancellor  conld  hold  jarisdiction  over  the  case;  for  if  no 
such  bonds  were  executed  by  Clarke,  the  simple  contract  debt  re- 
mains unimpaired,  and  the  proper  remedy  is  in  a  Court  of  law. 

Upon  the  whole,  I  am  of  opinion  that  the  Chancellor's  decree,  how- 
ever consonant  to  strict  justice,  ought  to  be  reversed. 

Decree  reversed. 


Hajll  vs.  Griffith. 

An  administrator  must  comply  with  an  order  of  the  Orphans^  (Dourt  direct- 
ing a  sale  of  the  personal  estate  of  the  deceased  for  the  payment  of 
debts f  and  cannot  retain  the  property  at  the  appraised  value,  on  paying 
the  debts  out  of  his  own  funds  to  the  amount  of  the  appraisement,  (a) 

After  payment  of  the  debts  of  the  deceased,  and  all  legal  costs  and  charges 
attending  the  administration,  the  administrator  must  deliver  over  the 
residue  of  the  personal  estate  specifically  to  the  representatives  of  the 
deceased,  (b) 

Where  an  administrator  retained  a  part  of  the  personal  estate  of  the  de- 
ceased, at  the  appraised  value,  and  sold  a  i>art  for  the  benefit  of  the 
estate,  and  a  part  as  his  own  property— HeZd,  that  he  must  account  for 
the  increase  of  the  slaves,  and  for  the  use,  labor  and  hire  of  all  slaves 
retained  or  hired  by  him;  and  where  one  of  the  slaves  had  run  away, 
he  must  account  for  such  slave  at  the  appraised  value,  unless  he  used 
all  reasonable  endeavors  to  regain  possession  of  such  slave.  He  is  to 
be  allowed  for  money  expended  in  clothing  and  maintaining  suclif  of  the 
slaves  as  were  unable  to  work,  and  in  bringing  up,  clothing,  &c,  the 
increase  of  slaves,  so  long  as  they  continued  a  charge.  Also  for  all 
debts  paid;  for  his  commission,  and  all  legal  costs.  He  is  to  be  charged 
with  the  amount  of  the  inventory;  with  the  sum  gained  on  the  sales  of 
the  property,  and  with  the  debts  received,  (c) 

APPEAL  from  a  decree  of  the  Orphans'  Court  of  Harford  County. 
Griffith,  (the  appellee,)  together  with  his  wife  Cordelia,  since  de- 
ceased, representatives  of  John  B.  Hall,  deceased,  by  their  libel, 
exhibited  on  the  18th  of  September,  *  1805,  alleged  to  the  m^m 
Orphans'  Court  that  Aquilla  Hall,  (now  appellant,)  the  ad-  ^^'^ 
ministrator  d.  b.  n.  of  John  B.  Hall,  had  made  sales  of  sundry 
slaves,  and  other  articles,  belonging  to  the  estate  of  the  deceased, 
and  had  never  accounted  for  the  amount  of  the  sales,  but  only  for 
the  amount  of  the  appraisement.  That  the  sales  greatly  exceeded 
the  amount  of  the  appraisement.    That  he  retained  in  his  hand9  sun- 

(a)  Affirmed  in  Qavin  vs.  Carling,  55  Md.  535;  Haslett  vs.  Olenn.  7  H.  & 
J.  22,  and  Dennis  vs.  Dennis^  15  Md.  144,  holding  that  an  executor  cannot 
make  the  property  of  his  testator  his  own,  by  paying  the  debts  of  the  testa- 
tor out  of  his  own  funds  to  the  amount  of  the  appraisement. 

(b)  See  w^Uliama  vs.  Holmes,  9  Md.  290;  Evaiis  vs.  Iglehart,  6  G.  &  J.  192. 

(c)  Affirmed  in  Edeleii  vs.  Statey  4  G.  &  J.  280;  Oivynn  vs.  Dorsey,  Ibid, 
461. 
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dry  articles  belongiDg  to  the  estate,  and  has  had  the  use,  profit  and 
labor,  of  sundry  of  the  slaves,  for  which  he  never  accounted.  That 
sundry  of  the  slaves,  have  had  increase,  which  remain  in  his  posses- 
sion unaccounted  for.  Prayer  for  an  account,  &c.  Hall,  by  his 
answer,  stating  that  he  was  appointed  administrator  de  bonis  non  of 
John  B.  Hall,  some  time  in  the  year  1790,  admitted,  that  before  he 
obtained  an  order  from  the  Orphans'  Court  for  that  purpose,  he  had 
sold  sundry  articles  liable  to  waste,  &c.  on  a  credit,  amounting, 
according  to  the  appraisement,  to  £79  8  1,  and  according  to  the 
sales  to  £93  19  6,  a  part  of  which  he  had  not  received,  owing  to  the 
insolvency  of  the  purchasers.  He  admitted  that  he  received  sundry 
slaves,  and  other  articles,  as  stated  in  the  inventory,  amounting  to* 
£723  2  4.  That  he  obtained  an  order  from  the  Orphans'  Court  to 
sell  as  much  of  the  property  as  would  pay  the  debts  of  the  deceased, 
and  it  was  understood,  between  the  Court  and  him,  that  it  was  dis- 
cretionary to  sell  or  not,  owing  to  the  difficulty  of  selling  property 
at  that  time  for  cash,  and  the  order  did  not  authorize  him  to  sell 
upon  credit.  That  he  sold  some  of  the  slaves,  and  if  he  had  sold  all 
the  property  in  the  inventory  for  cash,  it  would  not  have  discharged 
the  debts  of  the  deceased ;  and  under  that  impression,  and  to  save 
the  real  estate  from  being  sold,  he  paid  the  debts  out  of  his  own 
money,  and  retained  the  personal  property  for  the  same.  That  upon 
settlement  of  his  accounts  with  the  Orphans'  Court,  they  would  not 
allow  him  to  charge  the  estate  with  any  interest,  after  18  months 
from  the  date  of  his  letters  of  administration,  although  he  paid  con- 
siderable sums  of  interest  after  that  time.  That  one  of  the  slaves 
had  run  away.  That  he  had  paid,  and  been  allowed  by  the  Orphans' 
Court,  debts  and  commissions  to  a  considerable  amount  more  than 
the  appraisement,  viz.  £820  13  11.  He  admitted  the  increase  of  some 
of  the  slaves,  and  that  such  increase  was  in  his  possession.  That 
he  wa«  at  considerable  expense  in  supporting  old,  infirm 
p  -ircio  •  slaves,  and  in  bringing  up,  maintaining  and  clothing,  the 

increase;  and  that  he  had  since  sold  sundry  of  the  slaves  as  his  own 
property.  The  Orphans'  Court  decreed,  that  Hall  ought  to  account 
for  the  sales  of  such  part  of  the  estate  of  the  deceased  as  he  had 
already  sold,  and  that  the  residue  of  the  estate,  as  contained  in  the 
inventory  returned,  he  could  not  retain  and  keep  at  the  appraise- 
ment, but  that  he  ought  to  pursue  the  order  of  the  Court  of  the  9th 
of  August,  1791,  which  directed  him  to  sell  so  much  of  the  personal 
estate  of  the  deceased,  as  might  be  sufficient  to  pay  the  debts. 
From  this  decree  Hall  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan,  Nich- 
olson, Gantt,  and  Eable,  JJ.  by 

Martin^  for  appellant;  and  Johnson,  (Attorney-General,)  for  ap- 
pellee. 
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Chase,  Oh.  J.  delivered  the  opinion  of  the  Court.    The  Court  are 
of  opinion,  that  the  appellant,  as  administrator  de  bonis  non  of  John 
B.  Hall,  ought  to  have  sold  at  public  sale,  pursuant  to  the  order  of 
the  Orphans'  Court  made  on  the  9th  of  August,  1791,  as  much  of  the 
X)ersonal  estate  of  the  deceased  as  would  have  been  sufficient  to  dis- 
charge and  satisfy  all  the  debts  of  the  deceased,  and  all  legal  costs 
and  charges  attending  the  administration,  and  ought  to  have  de- 
livered over  the  residue  of  the  personal  estate,  specifically  to  the 
representative  of  the  deceased,  the  libellant  in  this  suit ;  that  the 
appellant  had  no  right  to  retain  the  personal  estate  at  the  appraise- 
ment, on  his  paying  the  debts  of  the  deceased  to  the  amount  of  the 
appraisement.    That  the  appellant  account  for  the  increase  of  the 
negroes,  and  for  the  use,  labor  and  hire,  of  all  negroes  retained  or 
hired  out  by  him,  and  that  he  account  for  negro  Corbin,  (who  ran 
away,)  at  the  appraised  value,  unless  the  Orphans'  Court  shall  be 
satisfied  that  the  appellant  used  all  reasonable  endeavors  to  regain 
possession  of  that  negi'O.    That  he  be  allowed  all  sums  of  money 
nece8saril3'  expended  by  him  in  clothing  and  maintaining  such  of  the 
negroes,  named  in  the  inventory,  as  were  not  able  to  work  and  main- 
tain themselves,  and  in  bringing  up,  maintaining  and  clothing,  the 
increase  of  any  of  the  negroes,  so  long  as  they  continued  a  charge. 
That  he  be  allowed  all  sums  of  money  *  paid  by  him  to  the   ^^^ 
creditors  of  the  deceased,  his  commission,  and  all  legal  costs   ^^^ 
and  charges.    That  he  be  charged  with  the  amount  of  the  inven> 
tory,  exclusive  of  the  negroes — ^with  the  sum  gained  on  the  salea 
thereof;  with  the  amount  of  the  negroes  sold;  with  debts  received 
by  him;  and  that  an  account  be  taken  and  made  out  in  conformity 
to  the  principles  and  directions  herein  stated.    That  the  appellant 
proceed  to  sell  at  public  sale,  for  cash,  as  much  of  the  personal  estate 
as  may  be  necessary  to  defray  and  satisfy  any  balance  which  may  be 
due  to  the  creditors  of  the  deceased,  and  the  appellant,  on  a  settle- 
ment to  be  made  pursuant  to  the  principles  aforesaid. — Decreed^ 
that  the  decree  of  the  Orphans'  Court  be  reversed,  and  that  that 
Court  proceed,  without  delay,  to  compel  the  appellant,  as  administra- 
tor de  bonis  non  of  John  B.  Hall,  to  settle  the  estate  in  conformity  to 
the  principles  set  forth  herein,  and  that  the  appellant  deliver  over  to 
the  appellee,  the  negroes  which  may  remain  in  his  hands  after  set- 
tling the  estate  in  the  manner  above  directed ;  and  that  the  appellant 
pay  to  the  appellee  the  costs  by  him  incurred  in  this  Court. 

Decree  reversed,  d;c. 


Hoffman  vs.  Baker. 

Where  a  bill  was  filed  in  Chancery,  to  set  aside  and  annul  a  decree  before 
obtained  by  the  defendant  against  the  complainant,  on  the  ground  of 
fraud  practiced  by  the  defendant  in  obtaining  that  decree,  there  appear- 


^ 
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ing  to  be  no  evidence  of  fraud,  the  bill  was  dismissed,  but  without 
costs.  On  an  appeal  to  the  Court  of  Appeals  by  the  complainant,  that 
Court  affirmed  so  much  of  the  decree  as  dismissed  the  bill,  but  reversed 
that  part  of  it  which  directed  that  the  dismissal  should  be  without 
costs,  and  decreed  that  the  appellant  pay  to  the  appellee  his  costs  in- 
curred in  both  Courts. 

Appeal  from  the  Court  of  Chancery,  dismiBsiug  the  bill  of  the 
i^omplainant,  (now  appellant,)  which  was  filed  on  the  5th  of  April, 
1802.    The  object  and  nature  of  the  bill  is  stated  in  the  decree. 

Kilty,  C.  (July  Term,  1806.)  The  object  of  the  bill,  as  stated 
therein,  and  in  the  arguments  of  the  counsel  is  to  set  aside  and 
annul  the  decree  heretofore  obtained  by  the  defendant  against  the 
complainant,  in  this  Court  in  October,  1801,  on  the  ground  of  fraud 
practised  by  the  defendant  in  the  obtaining  that  decree^ 

It  becomes  necessary  therefore  to  examine  how  far  this  allegation 
is  supported  by  the  evidence  in  the  present  suit.  This  consists  of 
the  plot  returned,  by  which  the  complainant  contends,  that  it  ap- 
X>ear8  the  locations  of  the  lands  in  controversy  are  different  from 
what  they  were  represented  to  be  in  the  former  case.  But  this  cir- 
cumstance, supposing  it  to  be  clearly  established,  does  not  amount 
to  a  proof  of  fraud  as  to  the  former  decree.  One  part  of  the  testi- 
^  mony,  •  admitted  in  the  former  case,  was  the  deposition  of 
^^*  John  Foster,  which  the  complainant  alleges  was  repugnant  to 
the  truth;  and  another  was  the  certificate  of  Bell,  a«  an  assistant 
surveyor  to  Gist,  which  the  complainant  states  was  agreed  by  his 
counsel  to  be  admitted  as  evidence  upon  the  false  suggestion  of  the 
defendant.  Of  this  fact  there  appears  to  be  no  proof;  and  although 
fraud  may  be  inferred  from  a  variety  of  circumstances  combined  to- 
gether, it  is  not  to  be  presumed  merely  because  the  fact  may  on  the 
present  proof  be  different  from  what  the  evidence,  admitted  through 
mistake,  showed  it  to  be. 

It  is  not  necessary  or  proper  to  go  into  the  former  decree  on  the 
evidence  then  produced,  and  it  must  stand,  unless  it  can  be  set  aside 
according  to  the  known  and  established  principles  of  this  Court. 
Decreed,  that  the  bill  of  the  complainant  be  dismissed,  but  without 
costs.    From  this  decree  the  complainant  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Nicholson,  Gantt, 
and  Eable,  J  J.  by 

Johnson,  (Attorney-General,)  for  the  appellant;  Shaaff^  for  the 
appellee. 

The  Coubt  decreed,  that  so  much  of  the  decree  of  the  Court  of 
Ohancery  as  dismissed  the  bill  of  complaint  of  the  complainant  be 
affirmed;  and  that  that  part  of  the  decree  which  directs  that  the 
dismissal  of  the  bill  should  be  without  costs,  be  reversed;  andde- 
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creed  that  the  appellant  pay  to  the  appellee  all  the  costs  incurred  by 
the  appellee  in  the  Court  of  Chancery,  and  in  this  Coart. 

Decree  reversed^  cfcc. 


SiNGERY  v%.  The  Attobney-Genebal. 

Where  a  Court  of  law  admitted  evidence  to  prove  that  a  certificate  of  sur- 
vey was  forged,  such  evidence  could  have  been  deemed  admissible,  only 
on  the  ground,  that  if  the  certificate  was  proved  to  be  forged,  the  grant 
obtained  on  it  was  fraudulent,  and  could  have  no  operation  in  law  to 
pass  the  land  to  the  grantee. 

Fraud  may  be  inquired  into  as  well  at  law  as  in  equity;  and  where  frauds 
are  clearly  established,  the  Courts  of  law  and  of  equity  have  concur- 
rent jurisdiction,  (a) 

Where  the  fact  of  the  forgery  of  a  certificate  of  survey,  under  the  grant  on 
which  the  defendant  claimed,  came  before  the  Court  and  jury  collate- 
rally, and  was  not  directly  in  question,  the  issue  between  the  parties 
being,  who  had  the  right  of  possession  to  the  land  in  controversy,  the 
verdict  in  favor  of  the  defendant,  cannot  be  received  as  evidence  to  prove 
that  the  certificate  was  not  forged. 

The  Court  not  having  directed  the  jury  that  if  they  found  the  certificate 
forged,  that  nothing  passed  by  the  grant,  it  may  be  questioned,  whether 
the  verdict  could  conclude  the  plaintiff  if  the  fact  of  forgery  had  been 
directly  in  issue. 

On  a  bill  in  Chancery  for  vacating  a  certificate  of  survey  and  grant,  on  the 
ground  of  fraud,  committed  by  a  forgery  of  the  certificate — Hdd^  that 
the  Court  of  Chancery  had  jurisdiction,  although  the  question  of  for- 
gery of  the  same  certificate  had,  in  an  action  of  ejectment  between 
the  same  parties  come  collaterally  before  a  Court  of  law  and  jury,  and 
although  that  Court  admitted  evidence  to  establish  the  forgery,  and  the 
jury  gave  their  verdict  in  favor  of  the  defendant,  who  claimed  under 
the  certificate  alleged  to  be  forged. 

Although  on  a  bill  in  Chancery  charging  forgery,  the  defendant  cannot  be 
compelled  to  answer  any  fact  which  will  criminate  himself,  yet  that 
Court  has  jurisdiction  over  the  case;  and  on  proof  of  the  forgery,  by 
which  a  fraud  has  been  committed,  will  grant  relief  by  vacating  the 
grant,  &c.  from  whence  the  injury  has  arisen,  or  will  make  such  decree 
as  the  circumstances  of  the  case  render  necessary,  (h) 

The  forgery  of  a  certificate  of  survey,  and  the  fraud  consequent  thereon, 
being  fully  established.  Decreed,  by  the  Court  of  Chancery,  that  the 
defendant,  (claiming  under  such  certificate  and  the  grant  thereon,) 


(a)  In  Cook  vs.  Carroll^  6  Md.  118,  where  it  was  held  that  fraud  in  the 
obtention  of  a  patent  cannot  be  inquired  into  in  a  Court  of  law,  but  can 
only  be  determined  by  a  Court  of  equity  or  by  the  tribunal  that  issued  the 
patent,  the  Court  said  that,  although  a  majority  of  the  Court  in  the  case  in 
the  text  were  of  the  opinion  that  fraud  might  be  examined  into  in  a  Court 
of  law,  as  well  as  in  a  Court  of  equity,  yet  the  case  did  not  call  for  the 
expression  of  any  such  opinion,  it  being  an  appeal  from  a  decree  in  Chan- 
cery. 

(b)  See  Salmon  vs.  Clagett^  3  Bland,  145. 
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should  convey  to  the  complainant  all  that  part  of  the  land  held  by  the 
defendant  under  such  grant,  and  which  is  comprehended  in  the  lines  of 
of  the  tract  of  land  granted  to  the  complainant. 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  bill  filed 
^fifi  in  the  name  of  the  Attorney-General,  at  the  •  relation  of 
^^^  Ezekiel  Boreing,  on  the  19th  of  November,  1799,  stated, 
that  in  the  year  1770,  the  surveyor  of  Baltimore  County,  being 
directed  by  the  commissioners  of  the  Lord  Proprietary  to  sur. 
vey  and  lay  out,  for  any  persons  that  might  apply  to  him,  any  part 
of  the  Eeserve  land  in  that  county,  to  enable  them  to  contract  with 
the  commissioners  for  the  purchase  of  such  land,  James  Calder,  as 
surveyor  of  the  county,  by  virtue  of  the  power  and  authority  from 
the  commissioners,  did,  on  the  30th  of  September,  1770,  survey  and 
lay  out  for  Singery,  (the  appellant,)  a  tr'act  of  land  in  the  Eeserve 
called  Singery's  Trouting  Streams,  containing  178  acres,  and  included 
within  the  courses  and  distances  described  in  a  certificate  of  the 
courses,  taken  from  the  original  entry  in  the  surveyor's  books,  &c. 
"Beginning  at  two  bounded  white  oaks  standing  between  two  barren 
hills,  at  the  end  of  the  last  line  of  a  tract  called  Merryman's  Moun- 
tain, (included,)  and  about  W.  9  perches  from  George's  Run,  and 
running  thence,"  (nineteen  courses  and  distances,  without  calls,) 
"  and  thence  with  a  straight  line  to  the  beginning,  containing  178 
acres,  and  called  Singery's  Trouting  Streams,  September  30th,  1770." 
That  the  certificate  made  out  by  Calder,  as  surveyor  of  the  county, 
for  Singery's  Trouting  Streams,  to  be  returned  to  the  land  office, 
corresponded  in  all  respects  with  the  record  of  the  courses  kept  by 
the  surveyor  himself  as  above  described,  but  that  Singery  combin- 
ing, &c.  how  to  impose  upon  and  defraud  the  Proprietary  out  of  his 
land,  and  the  purchase  money  which  he  would  otherwise  be  entitled 
to,  returned  to  the  land  office  a  certificate  of  the  courses  of  Singery's 
Trouting  Streams  different  from  that  which  was  made  out  by  the  sur- 
veyor, as  will  more  fully  appear  by  the  certificate  and  plot  of  the  land 
recorded  in  the  land  office.  That  in  the  true  and  genuine  certificate 
of  Singery's  *  Trouting  Streams,  there  is  no  call  for  "  the  begin- 
489  njjjg  ^p^g  Qf  Petticoat's  Loose,"  but  that'  the  certificate  re- 
turned to  the  land  office  by  Singery,  has  this  expression,  which  the 
relator  expressly  states  was  forged  and  inserted  by  Singery  for  the 
purpose  of  extending  the  twelfth  line  of  the  tract  and  thereby  taking 
in  more  land  than  he  was  entitled  to.  That  by  the  certificate,  as 
made  out  by  Calder  before  mentioned,  Singery's  Trouting  Streams 
is  made  to  contain  178  acres,  but  that  by  the  certificate  returned  to 
the  land  office  by  Singery,  that  tract,  by  virtue  of  the  call  above 
mentioned,  contains  560  acres,  as  Singery  contends,  though  the  cer- 
tificate expresses  only  178  acres,  as  will  appear  by  a  plot  of  the 
land  exhibited,  and  which  was  made  out  and  returned  by  the  sur- 
veyor of  Baltimore  County  to  the  General  Court,  in  an  action  of 
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ejectment  therein  depending  for  the  land  between  the  relator's 
lessee  and  Singery.  That  Singery,  on  the  20th  of  April,  1775,  ob- 
tained a  patent  on  the  said  forged  certificate,  and  thereby  got  382 
acres  of  land  more  than  he  was  entitled  to,  or  compounded  for  with 
the  Proprietary,  or  his  agents.  That  by  virtue  of  two  special  war. 
rants  obtained  from  the  land  office  in  the  year  1793,  the  relator  had 
surveyed  for  him,  by  the  surveyor  of  Baltimore  County,  300  acres 
of  land,  called  Boreing's  Habitation  Eock,  and  returned  a  certificate 
thereof,  and  that  afterwards,  on  the  24th  of  April,  1795,  a  patent 
issued  to  him  for  the  same.  That  the  land  taken  up,  and  paid  for 
by  him,  called  Boreing's  Habitation  Eock,  is  claimed  by  Singery 
under  the  false  and  forged  certificate  and  patent  thereon,  as  will 
fully  appear  by  the  plot  before  referred  to;  and  that  Singery  has 
possession  of  the  land,  and  holds  it  as  being  within  the  lines  of  Sin* 
gery's  Trouting  St^-eams.  But  the  relator  expressly  charges,  that 
he  has  instituted  an  ejectment  in  the  General  Court  against  Singery 
to  recover  the  land,  and  obtained  a  verdict  and  judgment  in  his 
favor,  from  which  decision  Singery  has  appealed  to  the  Court  of 
Appeals  (a)  /  and  he  is  apprehensive  that  the  said  impositions  and 
forgery  will  be  productive  of  endless  controversies  and  disputes  be- 
tween him  and  Singery,  unless  it  can  be  corrected  by  this  Court. 
That  by  the  plot  returned  to  the  land  office,  with  the  certificate  on 
which  the  patent  issued,  it  is  obvious  that  Singery's  Trouting 
Streams,  (which  included  two  old  surveys,  namely  Petticoat's  Loose 
and  •  Merry  man's  Mountain  and  a  very  small  piece  of  vacancy,)  ^ 
conld  not  contain  more  than  178  acres,  as  mentioned  in  the  ^^^ 
certificate,  because  by  the  plot  it  appears  that  Petticoat's  Loose, 
and  Merryman's  Mountain,  were  almost  contiguous  and  adjoining 
tracts,  and  there  was  only  a  small  vacancy  between  them ;  but  by 
extending  the  twelfth  line  of  Singery's  Trouting  Streams  to  the 
surreptitious  "beginning  trees  of  Petticoat's  Loose,"  as  now  con- 
tended for  by  Singery,  there  will  be  created  a  vacancy  of  382  acres 
between  the  two  tracts,  which  the  relator  contends  is  not  the  fact, 
but  that  it  is  an  imposition  in  Singery.  That  at  the  time  Singery's 
Trouting  Streams  was  surveyed,  there  was  a  rule  or  law  of  the  land 
office  prohibiting  the  surveyors  from  expressing  calls  in  any  certifi- 
cates of  surveys  made  by  them  under  any  warrant  from  that  office, 
and  that  the  call  in  the  certificate  of  Singery's  Trouting  Streams,  is 
in  direct  violation  of  that  rule,  as  will  appear  by  recurring  to  the 
rules  of  the  land  office,  and  by  the  deposition  of  Calder,  the  sur- 
veyor, now  filed.  Prayer,  that  the  certificate  and  patent  of  Sin- 
gery's Trouting  Streams  may  be  vacated,  or  corrected  so  as  to  ex- 
clude the  call,  and  restrict  Singery  to  the  courses  and  distances 
specified  in  the  certificate,  and  for  further  relief,  &c.  The  answer 
•  of  Singery^  the  defendant,  states  that  commissioners  were  appointed 


(a)  Vide  4  H.  &  McH.  898. 
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by  the  Lord  Proprietary  to  make  sale  of  his  reserved  lands,  or  of 
parts  thereof;  and  the  defendant  being  in  possession  of  two  surreys 
within  the  reserves  of  Baltimore  County,  the  one  called  Merryman's 
Mountain,  and  the  other  called  Petticoat's  Loose,  purchased  the 
same  of  the  commissioners,  and  he  believes  the  two  parcels  of  land 
were  reduced  into  one  entire  tract  under  the  authority  of  Galder, 
but  not  by  him,  tor  the  defendant  states  that  his  survey  and  cer- 
tificate were  made  out  by  a  deputy  of  Galder,  who  usually  made 
the  surveys  in  the  reserves  of  Baltimore.  That  his  object  in  the 
purchase  and  survey  was  to  join  his  two  tracts;  and  a  survey  he 
admits  was  made  called  Singery's  Trouting  Streams,  and  returned 
to  the  office,  on  which  patent  afterwards  issued  to  the  defendant. 
That  he  does  not  know,  nor  was  he  ever  privy,  to  any  fraud  or  decep- 
tion in  making  the  survey  or  certificate  of  that  land;  nor  does  he 
know,  admit  or  believe,  there  was  any,  He  admits  the  call  in  the 
certificate  greatly  increases  the  quantity  of  his  land,  but  he  states 
the  call  was  essentially  ♦  necessary  to  join  his  two  tracts 
'*'^*  together,  which  was  the  object  of  his  purchase,  and  if  the  sur- 
veyor mistook  the  length  of  line,  or  quantity  of  acres,  it  was  not 
with  the  consent,  knowledge  or  privity,  of  the  defendant.  He  does 
not  believe  the  certificate  recorded  in  Galder's  book  to  be  a  true 
copy  of  his  certificate ;  and  that  Galder  is  grossly  mistaken  in  two 
important  facts,  and  those  facts  are  misconceived  and  mistaken  in 
the  bill  of  complaint.  That  Galder  never  did  make  out  or  sign  a 
certificate  of  Singery's  Trouting  Streams  for  the  office,  but  that  the 
same  was  made  out,  signed  and  returned,  by  the  deputy,  and  is  now 
in  the  office,  and  it  wa-s  usual  and  customary  for  Galder's  deputy  so 
to  do  with  his  assent,  as  will  appear  by  a  great  number  of  original 
certificates  in  the  land  office,  made  out  at  the  very  period  when  the 
defendant's  was,  and  some  of  them  on  surveys  made  in  the  reserves. 
That  the  certificate  returned  to  the  office  is  the  true  and  genuine 
certificate  of  Singery's  Trouting  Streams,  which  was  made  out  ibr, 
and  delivered  to  him  as  such,  by  Galder  in  person,  to  whom  the 
defendant  carried  it,  and  the  same  has  a  call  to  the  beginning  trees 
of  Petticoat's  Loose,  which  was  a  well  known  place,  and  intended 
to  be  run  to  and  called  for;  and  the  defendant  can  prove,  that  on 
the  original  survey  made,  the  beginning  trees  of  Petticoat's  Loose 
were  actually  run  to,  and  he  offered  such  evidence  on  the  trial  of 
the  ejectment  cause  referred  to  by  the  bill  of  complaint,  which  testi- 
mony the  General  Gourt  refused  to  admit.  The  defendant  does  not 
pretend  to  know  what  may  have  been  the  rules  of  the  land  office  at 
that  time  as  to  the  calls,  but  Galder  is  mistaken  in  his  deposition 
filed,  because  there  are  many  certificates  in  the  office  made  out  and 
signed  by  him,  of  surveys  at  that  time  of  reserve  lands  similar  to 
the  defendant's,  in  which  Galder  hath  inserted  calls.  The  defend- 
ant denies  all  fraud,  combination,  &c.  That  the  call  in  his  certifi- 
cate and  patent  were  of  such  notoriety,  and  his  possession  of,  and 
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the  beginning  trees  of  Petticoat's  Loose  were  so  well  known  to  the 
neighborhood,  and  to  the  surveyors  in  the  county,  that  younger  sur- 
veys were  made,  which  called  for  and  run  with  the  line  and  to  the 
caU  mentioned  in  the  defendant's  patent,  as  is  demonstrated  by  the 
location  of  the  tract  of  land  called  Horatio's  Lot,  on  the  plot  filed. 
That  the  defendant,  actuated  by  the  most  honest  principles,  made 
a  resurvey  on  his  land  in  ♦  1792,  and  included  the  whole  of  his  ^  ^ 
lands,  and  returned  a  certificate  to  the  office,  and  the  excess  ^^"^ 
of  the  number  of  acres  was  called 'surplus;  that  he  was  willing  to 
pay  for  it,  and  made  his  resurvey  with  that  intent,  but  by  reason  of 
the  Act  of  1785,  ch.  81,  the  treasurer  could  not  receive  such  payment, 
and  it  was  not  until  aft«r  this  transaction  that  the  relator,  combin- 
ing and  leaguing  with  GaJder,  who  to  cover  his  own  negligence  and 
malconduct  in  office,  combined  with  the  relator  to  cheat  the  defend- 
ant out  of  his  land,  and  recommended  the  relator  to  take  up  the 
surplus  as  vacancy,  which  Calder  was  to  support,  by  throwing  all 
blame  on  his  deputy,  although  the  records  of  the  land  office  falsify 
the  oath  of  Calder  in  two  essential  facts;  first,  they  show  that  it 
was  customary  for  his  deputies  to  make  out  certificates  and  sign  his 
name;  and  secondly,  that  he  himself,  in  certificates  made  out  and 
signed  by  him,  did  give  calls.  He  admits  the  action  of  ejectment 
instituted  in  the  General  Oourt  by  the  lessee  of  the  relator,  for  re- 
covery of  part  of  the  defendant's  land,  included  in  the  relator's  tract 
called  Boreing's  Habitation  Rock,  but  the  facts  never  came  to  issue ; 
that  the  case  was  determined  on  a  point  of  law,  to  which  a  bill  of 
exceptions  was  taken,  and  the  judgment  of  the  Court  was  appealed 
from,  and  the  appeal  will  go  up  to  the  Court  of  Appeals  in  June  next. 
He  does  not  believe  the  relator  is  entitled  in  any  C!ourt  of  law  or 
equity  to  a  vacation  of  the  defendant's  original  grant,  the  same  can 
only  originate  in  a  desire  to  ruin  and  oppress  the  defendant;  because 
if  the  relator  ultimately  succeeds  in  the  Court  of  Appeals,  a  decree 
to  convey  all  the  defendant's  right  and  title  to  the  relator,  in  fee^ 
of  all  the  land  contained  in  his  patent  of  Boreing's  Habitation  Rock^ 
will  be  sufficient.  He  further  states,  that  he  claims  the  whole  of  the 
land  included  in  his  patent  called  Singery's  Trouting  Streams;  that 
the  call  was  an  honest  one ;  that  the  tracts  of  land  called  Merry- 
mad's  Mountain  and  Petticoat's  Loose,  never  did  lay  contiguous  or 
close  to  each  other,  but  always  lay,  were  located  and  held,  as  by  the 
table  of  courses  thereof  on  the  plot  filed ;  that  the  survey  was  made 
by  a  deputy  of  Calder  named  James  Hall,  who  made  out  the  certifi- 
cate, as  wa&  common  with  Galder's  deputies  in  the  reserves,  and 
that  Calder  did  not  himself  make  the  same  out ;  and '  the  defendant 
believes  the  mistake  exists  on  Calder's  books;  that  the  entry  was 
made  therein  from  the  deputy's  field  notes,  *  and  the  call  ^^^ 
omitted  to  be  inserted ;  that  the  call  did  exist  in  the  original  ^^^ 
and  was  actually  bona  fide  run  to  at  the  time  of  the  survey;  and  the 
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<lefendant  ought  not  to  lose  his  land  from  the  fraud,  negligence  or 
mistake,  of  Galder  and  his  deputies. 

The  testimony  of  a  number  of  witnesses  was  taken  under  commis- 
-sions  and  returned.  The  defendant  afberwards  by  his  petition, 
{referring  to  the  proceedings  herein  set  forth,  and  to  the  action  of 
ejectment  depending  between  the  parties,)  stated  that  the  judgment 
of  the  General  Court  in  that  action  had  been  reversed  in  the  Court 
of  Appeals,  and  the  record  returned  to  the  General  Court,  with  a 
procedendo  directing  a  new  trial.  That  since  this  cause  has  been  set 
down  for  hearing  in  this  Court,  the  action  of  ejectment  i^manded  to 
the  General  Court  for  a  new  trial,  has  been  tried,  and  a  verdict  ren- 
dered in  favor  of  the  defendant,  {ante  455.)  That  on  that  trial,  the 
General  Court  gave  a  direction  to  the  jury,  that  if  the  certificate  of 
Singery's  Trouting  Streams  .was  forged,  that  the  patent  thereon 
issued  was  void,  or  an  opinion  to  that  effect.  But  on  a  full  and  fair 
trial  before  the  jury,  verdict  was  rendered  in  favor  of  the  defendant, 
by  which  the  fairness  of  the  certificate,  and  validity  of  the  patent 
was  ascertained.  That  inasmuch  as  these  facts  have  happened 
since  this  cause  has  been  set  down  for  hearing  in  this  Court,  he  is 
apprehensive  that  he  will  not  be  able  to  avail  himself  thereof,  with- 
out the  order  of  this  Court.  Prayer  for  liberty  to  exhibit  as  proof 
the  record  of  the  proceedings  in  the  ejectment,  and  that  the  same 
may  be  taken  as  part  of  the  proceedings  in  this  cause. 

Hanson,  C.  (December  6, 1805.)  The  Chancellor  has  considered 
the  petition  of  the  defendant.  It  appears  to  him  convenient  to  both 
parties  in  this  cause  to  grant  the  prayer  of  the  petition,  instead  of 
having  proceedings,  which  would  have  the  same  effect  as  is  proposed 
by  the  petition,  and  would  be  attended  with  delay  and  expense.  It 
is  therefore  ordered,  that  the  prayer  be  granted ;  and  that  the  record 
of  the  proceedings  in  the  ejectment,  stated  in  the  petition,  be  filed 
in  this  cause,  and  taken  as  part  of  the  proceedings  therein. 

The  record  was  accordingly  filed ;  and  the  case  was  argued,  and 
submitted  to  the  Chancellor  for  his  decision. 

♦  Kilty,  C.  (July  Term,  1806.)  The  object  of  the  bill  is, 
^^^  that  the  certificate  and  patent  of  Singery's  Trouting  Streams, 
therein  mentioned  to  have  been  fraudulently  obtained,  may  be 
vacated  and  annulled,  or  corrected  in  the  manner  stated. 

It  was  filed  on  the  19th  of  November,  1799,  at  which  time  as  the 
bill  states,  Boreing  had  obtained  a  verdict  and  judgment  in  his 
favor  in  an  ejectment  for  the  land,  from  which  Singery  h^ad  appealed. 

On  the  13th  of  November,  1805,  a  petition  was  presented  to  the 
late  Chancellor  by  Singery,  stating  the  verdict  and  appeal,  and  also 
stating  that  the  judgment  had  been  reversed,  and  that  on  the  suit 
being  again  tried,  a  verdict  was  rendered  in  his  favor,  and  praying 
that  the  record  of  the  proceeding  in  the  ejectment  might  be  taken  as 
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part  of  the  proceedings  in  this  cause ;  which  prayer  was  granted,  as 
appears  by  the  order  of  December  6th,  1805. 

The  proceedings  have  accordingly  been  filed,  and  from  their  con- 
nexion with  the  other  testimony,  the  Chancellor  has  felt  considerable 
difficulty  in  forming  his  opinion. 

He  was  at  first  persuaded  that  this  verdict  was  either  conclusive 
as  to  the  question  of  fraud,  or  of  such  weight  as  to  prevent  his  draw- 
ing a  diflereut  conclusion  from  the  whole  of  the  evidence.  The 
authorities  on  this  subject  are  not  very  clear.  The  case  most  in 
favor  of  this  position,  is  Underwood  vs.  Morduant^  2  Vernon^  238,  in 
which  the  Court  declared,  that  the  question  was,  whether  an  assign- 
ment was  fraudulent  or  not;  and  that  having  been  tried  at  law 
there  was  no  room  for  equity  to  interfere ;  that  if  they  should  relieve 
the  plaintiff,  they  must  declare  that  not  to  be  fraudulent  in  equity 
which  was  found  to  be  so  at  law. 

But  on  further  consideration  he  has  changed  his  opinion,  on  the 
following  grounds:  That  the  suit  in  this  case  referred  to,  having 
been  an  ejectment,  the  verdict  is  not  final  between  the  parties,  but 
another  ejectment  may  be  brought.  On  such  further  suit  the  ver- 
dict may  be  given  in  evidence  as  the  opinion  of  twelve  men  on  the 
fact,  but  it  cannot  be  conclusive,  as  that  would  be  to  defeat  the 
object  of  the  suit.  And  if  in  a  Court  of  law  the  question  of  fraud 
may  be  again  examined,  it  cannot  be  closed  against  a  Court  of 
equity,  in  which  fraud  is  the  great  subject  of  relief. 

It  must  be  admitted  also,  that  the  record,  which  is  thus  made  part 
of  the  proceedings,  cannot  have  a  greater  effect  in  bar  to  this  suit, 
than  if  it  had  been  used  as  a  plea. 

♦  A  decree  determining  the  rights  of  the  parties  might  be  -  - 
pleaded  to  this  bill,  and  so  might  a  judgment  of  a  Court  of  ^^^ 
law,  but  it  must  be  a  judgment  which  has  finally*  determined  the 
rights  of  the  parties. 

The  Chancellor,  considering  himseli'  thus  empowered  to  inquire 
into  the  fraud  alleged  in  the  bill,  is  satisfied  from  the  evidence,  (not- 
withstanding the  verdict  showing  the  opinion  of  the  jury  to  the  con- 
trary,) that  the  charge  is  established,  and  that  the  complainant  is 
entitled  to  relief. 

In  addition  to  the  particular  object  of  the  bill,  as  herein  before 
stated,  there  is  a  prayer  for  general  relief,  and  Boreing,  at  whose 
relation  the  bill  is  filed,  is  satisfied  that  Singery's  patent  should 
remain  valid  for  such  part  of  the  land  as  is  not  included  in  the  patent 
for  Boreing's  Habitation  Rock;  and  it  appears  that  for  so  much  the 
public  has  been  paid  by  Singery.  It  is  therefore  considered  proper  in 
this  case,  and  conibrmable  to  the  practice  in  similar  cases,  to  decree  a 
conveyance  from  Singery,  of  the  part  claimed  by  Boreing,  instead  of 
vacating  the  patent  to  Singery,  as  prayed.  Decreed  that  Singery  do, 
by  a  good  and  sufficient  deed,  &c.  give,  grant,  &c.  to  Boreing,  and  his 
heirs,  all  that  part  of  the  land  in  Baltimore  County,  now  held  by 
27  2  H.  &  J. 
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him  under  his  patent  for  a  tract  of  land  called  Singery's  Troating 
Streams,  which  is  comprehended  in  the  lines  of  a  tract  of  laud  called 
Boreing's  Habitation  Rock,  which  was  granted  by  this  State  to 
Ezekiel  Boreing  on  the  24th  of  April,  1795,  beginning,  &c.  with  all 
and  singular  the  appurtenances,  &c.  and  all  the  right,  title,  and  inter- 
est of  Singery ,  therein  and  thereto.  And  upon  the  due  execution  and 
acknowledgment  and  recording  of  the  deed,  Boreing  shall  be  entitled 
to  hold  the  same  free,  clear  and  discharged,  from  all  claim  of  the 
defendant.  And  that  the  defendant  pay  to  the  complainant  the 
costs  of  all  this  suit,  &c.  From  this  decree  the  defendant  appealed 
to  this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Gantt  and  Eable, 
JJ. 

Shaaff,  and  Johnson  (Attorney-General,)  for  the  appellant,  cited 
Underwood  vs.  Morduant,  2   Vern.  238 ;  Bright  vs.  EynoUj  1  Burr. 
376;  Fermorh  Case,  3  CokCj  78;  1  FonbL  13,  (notes;)  Moses  vs.  Mac- 
ferlaUj  2  Burr.  1009 ;  and  Negro  James  vs.  Oaither,  (ante  176.) 

*  j3tf artin  and  T.  Buchaiian^  for  the  appellee  cited  Gains- 
^^^  borough  vs.  Giffordj  2  F.  Wms.  425 ;  Kent  vs.  Bridgman^  Pre. 
in  Chan.  233;  Fauleomberg  vs.  Fierce^  Amhl.  210;  State  vs.  Mabbotij 
2  Ves.  552;  Mathews  vs.  Warner,  4  Ves.  206;  The  Froprietary  vs. 
Jennings,  1  H.  iSc  McH.  92 ;  Russell  (^  Lux  vs.  Falls,  3  H.i&  McH.  457 ; 
State  vs.  Reed,  4  H.  dj  McH.  6;  and  Oarretson  vs.  Cole,  1  H.  & 
J.  370. 

Chase,  Ch.  J-  delivered  the  opinion  of  the  Court.  In  the  eject- 
ment brought  by  the  lessee  of  Boreing,  for  Boreing's  Habitation 
Rock,  against  Singery,  the  question  in  issue  between  the  parties,  on 
the  different  locations  on  the  plots,  was,  who  was  entitled  to  that 
part  of  Boreing's  Habitation  Rock,  which  was  covered  by  or  included 
within  Singery's  Trouting  Streams  ?  This  question  might  have  been 
decided  on  the  different  certificates  and  grants  of  the  parties,  and 
such  evidence  as  might  have  ascertained  what  was  the  true  location 
of  the  respective  tracts  claimed  by  the  litigating  parties.  It  appears 
by  the  record  and  testimony  in  this  case,  that  the  certificate  and 
grant  of  Singery's  Trouting  Streams  are  older  than  the  certificate 
and  grant  of  Boreing's  Habitation  Rock,  and  would  have  a  preference, 
so  far  as  the  conflicting  grants  interfered. 

To  repel  the  defendant's  defence,  and  to  impeach  his  title,  the 
plaintiff  offered  to  prove,  that  the  certificate  of  Singery's  Trouting 
Streams  was  forged,  and  the  evidence  for  that  purpose  was  admitted 
by  the  Court ;  and  such  evidence  could  not  have  been  deemed  admis- 
sible by  the  Court,  only  on  the  ground  that  if  it  was  proved  to  be 
forged,  the  grant  obtained  on  it  was  fraudulent,  and  could  not  have 
any  operation  in  law  to  pass  the  land  to  the  defendant.  That 
decision  must  rest  on  the  principle,  that  what  commences  in  iniquity 
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must  transmit  its  impure  or  deleterious  quality  to  the  grant  which 
was  intended  to  perfect  or  complete  the  title  of  the  party,  and  will 
invalidate  it,  unless  the  Proprietary  was  apprised  of  the  malpractice 
before  the  issuing  the  grant.  The  evidence  in  a  Court  of  law,  and 
in  a  Court  of  Equity,  to  impeach  them,  is  the  same,  parol  evidence 
being  admissible  in  both — the  effect  and  final  result  is  the  same. 
In  Chancery  the  patent  is  vacated,  and  the  judgment  and  decree 
are  declared  to  be  nullities  and  the  party  is  enjoined  from  proceeding 
further  on  them.  •  In  a  Court  of  law,  the  judgment  is  that  ^  ^ 
they  cannot  and  do  not  transfer  or  pass  any  right  or  interest.  '*«^  • 
In  a  Court  of  law,  the  mode  of  examination  is  preferable,  because 
the  evidence  is  better  sifted,  and  more  critically  inquired  into,  and 
the  credit  of  the  witnesses  is  better  tested.  Where  frauds  are 
clearly  established,  the  Courts  of  law  and  a  Court  of  Chancery  have 
concurrent  jurisdiction.  In  some  cases  it  may  be  necessary  to  i*esort 
to  a  Court  of  Chancery  to  compel  a  discovery  of  facts  and  circum- 
stances, which  are  confined  to  the  knowledge  of  the  parties,  in 
order  to  prove  a  fraud ;  which,  it  is  believed,  is  the  only  reason  why 
the  applications  are  more  frequent,  in  cases  of  fraud,  to  the  Court  of 
Chancery,  than  to  a  Court  of  law.  If  the  evidence  was  improperly 
admitted  because  the  operation  of  a  grant  cannot  be  questioned  in  a 
Court  of  law  for  fraud  in  obtaining  it,  then  the  verdict  of  the  jury, 
finding  for  the  defendant,  cannot  conclude.the  plaintiff  as  to  the  fact 
whether  the  certificate  was  forged  or  not.  But  what  principle  is  it 
which  allows  a  Court  of  law  to  be  competent  to  inquire  into  fraud 
and  collusion  in  obtaining  a  judgment  or  decree,  and  to  declare  such 
judgment  or  decree  inoperative  to  pass  any  right  or  interest,  which 
does  not  extend  to  a  j)atent?  A  judgment  or  decree  must  stand  on 
as  high  authority  as  a  patent.  In  this  case  the  fact  of  forgery  came 
before  the  Court  and  jury  collaterally,  and  was  not  directly  in  ques- 
tion, the  issue  between  the  parties  being,  who  had  the  right  of  pos- 
session to  the  land  in  controvei-sy  f  and  therefore  the  verdict  cannot 
be  received  as  evidence  to  prove  th<it  the  certificate  was  not  forged. 
It  may  very  well  be  questioned,  as  the  Court  were  not  called  on,  and 
did  not  direct  the  jury  if  they  found  the  certificate  forged,  that  no- 
thing passed  by  the  patent ;  and  as  the  jury  might  suppose,  notwith- 
standing the  certificate  was  forged,  that  the  prior  grant  ought  to 
prevail,  and  could  not  be  affected  by  it,  whether  the  verdict  could 
conclude  the  plaintiff' if  the  fact  of  forgery  had  been  directly  in  issue. 
Although  on  a  bill  in  Chancery  charging  forgery,  the  defendant 
cannot  be  compelled  to  answer  any  fact  which  will  criminate  him- 
self, yet  the  Court  of  Chancery  has  jurisdiction  over  the  ciise ;  and 
on  proof  of  the  forgery,  by  which  a  fraud  has  been  committed,  will 
grant  relief  by  vacating  the  grant  or  deed  from  whence  the  injury 
has  arisen,  or  •  will  make  such  decree  as  the  circumstances  of 
the  case  render  necessary.  4rlfS 
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The  Court  are  of  opinion,  that  the  forgery  of  the  certificate  of 
Singery's  Trouting  Streams,  and  the  fraud  consequent  thereon,  have 
been  fully  established,  and  affirm  the  decree  of  the  Court  of  Chan- 
cery, with  costs  to  the  appellee. 

Gantt,  J.  dissented.  Decree  affirmed. 


HuNTT  &  Pabks  v8.  Gist  et  al. 

W.  being  seized  of  a  tract  of  land  called  P.  containing  275  acres,  executed' 
a  bond  of  conveyance  to  J.  conditioned  that  he  would  convey  to  him 
all  his  right,  &c.  ^^  of,  in  and  to,  120  acres  of  land  called  P.  situate,"'  &c. 
On  a  bill  in  Chanceiy  for  a  specific  performance,  &c.  HeZd, 

That  there  being  no  designation  of  the  120  acres  of  land,  nor  any  descrip- 
tion whereby  it  could  be  identified  and  located,  parol  evidence  is  not 
admissible  to  show  that  it  was  intended  by  the  parties  that  they  were  to 
be  laid  off  at  the  southernmost  part  of  the  tract.  That  the  bond  is  void 
for  uncertainty,  except  on  the  principle  of  election,  and  that  there  was 
no  evidence  to  prove  that  there  was  any  election  m^de  by  either  of  the 
parties  anterior  to  the  time  of  the  execution  of  the  deed  from  W.  for 
part  of  the  tract  described  by  metes  and  bounds,  to  one  of  the  defend- 
ants who  was  a  fair  and  bona  flde  purchaser  of  the  land  conveyed  to 
him,  without  notice  that  there  was  any  designation  of  the  120  acres, 
and  held  that  J.  was  entitled  to  120  acres  out  of  that  part  of  the  land 
not  conveyed  to  the  said  defendant,  (a) 

Appeal  from  a  decree  of  the  Court  of  Chanceiy.  The  bill  filed 
by  the  appellees  against  the  appellants,  on  the  16th  of  Janaaiy, 
1795,  stated  that  William  Parks,  deceased,  was  seized  and  possessed 
of  a  tract  of  land  in  Baltimore  County  called  Turkey  Cock  Alley, 
containing  50  acres,  which  by  virtue  of  a  special  warrant,  was  on 
the  10th  of  July,  1754,  resurveyed  for  him,  and  a  certificate  thereof 
returned  into  the  land  office,  by  which  he  caused  to  be  added  102 
acres  of  land  supposed  to  be  vacant,  and  consolidated  the  whole  into 
one  survey  by  the  same  name  of  Turkey  Cock  Alley.  That  Parks, 
neglecting  to  compound  for  the  added  vacancy  within  the  time  re- 
quired, a  proclamation  warrant  was  thereupon  granted  to  Edward 
Stevenson,  and  he,  on  the  22d  of  February,  1764,  assigned  the  same 
to  Parks,  who  by  virtue  of  the  wairant  of  proclamation  and  assign- 
ment, on  the  28th  of  the  same  month,  had  resurveyed  for  him  the 
added  vacancy  before  mentioned,  excluding  seven  acres  thereof  as 
being  within  the  lines  of  elder  surveys,  and  upon  the  resurvey  caused 
to  be  added  the  quantity  of  127  acres  of  vacant  land,  giving  to  the 
whole  the  name  of  Parks'  Death  £[not;  and  on  the  5th  of  March, 
1764,  he  obtained  a  patent  on  the  certificate.  That  on  the  14th  of 
April,  1764,  Parks  executed  and  delivered  to  Joshua  Cockey,  de- 

(a)  See  Hammond  vs.  Norris^  ante,  113,  note  (6);  Bladen  vs.  Wells ^  30  Md. 
577;  Marshall  vs.  Haney,  4  Md.  498. 
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-ceased,  a  bond  of  conveyance  for  120  acres  of  the  land  called  Parks' 
Death  Eiiot,  by  which  bond  it  was,  as  the  complainants  believe,  in- 
tended to  secure  to  Cockey  120  acres  of  the  vacancy  added  on  the 
proclamation  warrant,  forming  the  soathemmost  parts  of  Parks' 
•  Death  Knot.  That  before  Parks  obtained  the  assignment 
fix)m  Stevenson,  (which  was  procured  by  Cockey,)  or  at  the  '*®® 
time  of  such  assignment,  it  was  agreed  between  Parks  and  Cockey, 
that  as  Parks  was  unable  to  pay  the  caution  money  on  the  certifi- 
cate to  be  returned  in  virtue  of  the  assignment,  Cockey  should  pay 
the  same,  and  should  have,  for  such  payment,  120  acres  of  the  land, 
to  be  secured  by  the  certificate ;  in  consequence  whereof  Cockey  did 
pay  the  caution  money,  and  thereupon  patent  issued,  as  before 
stated,  to  Parks,  and  the  bond  of  conveyance  was  given  in  pursu- 
ance of  the  agreement.  That  Parks,  in  his  life-time,  although  he 
never  made  any  conveyance  in  pursuance  of  the  bond,  always 
acknowledged  the  right  of  Cockey,  and  always  was  ready  and  dis- 
posed to  make  the  conveyance.  That  Parks  died  about  10  years 
ago  intestate,  leaving  a  son  named  William  Parks,  (one  of  the  de- 
fendants,) of  full  age,  his  heir-at-law,  who  hath  also  at  different 
times  acknowledged  the  bond  of  conveyance,  and  the  equitable  right 
thereby  created.  That  Cockey  died  some  time  in  1765,  having  first 
duly  made  his  will,  dated  the  3d  of  December,  1764,  whereby,  among 
•other  things,  he  devised  as  follows:  <<Item.  I  give  and  bequeath  to 
my  eldest  daughter  Penelope  Deye  Cockey,  100  acres  of  land,  being 
part  of  a  tract  of  land  known  by  the  name  of  Parks'  Death  Knot, 
lying  in  the  county  aforesaid,  which  said  parcel  of  land  I  give  and 
devise  unto  her,  and  her  heirs  forever; "  and  of  the  said  will  consti- 
tuted and  appointed  Thomas  Cockey  Deye  sole  executor.  That 
-Joshua  Cockey  left  the  complainant,  Thomas  Deye  Cockey,  his  eldest 
•son  and  heir-at-law,  then  an  infant  under  the  age  of  21  years,  and 
also  the  other  children  mentioned  in  the  will.  And  that  after  the 
-death  of  Joshua  Cockey,  his  executor  proved  his  will,  and  took  out 
letters  thereon,  and,  among  other  papers  of  Joshua  Cockey,  came  to 
the  possession  of  the  bond  of  conveyance,  and  kept  the  same  in  his 
possession  until  the  4th  of  February,  1793,  when  he  delivered  it  to  the 
complainant,  T.  D.  Cockey,  as  heir-at-law  of  J.  Cockey.  That  Pen- 
elope Deye  Cockey,  afterwards  intermarried  with  Thomas  Gist,  and 
she  and  her  husband  are  two  of  the  complainants  in  this  cause. 
That  Thomas  Deye  Cockey,  one  of  the  complainants,  believing  that 
the  whole  of  the  land  intended  to  be  secured  by  the  bond  of  convey- 
ance was  meant  to  be  devised  to  Penelope  Deye  Cockey,  now  Gist, 
by  the  will  of  Joshua  Cockey,  although  ♦  only  100  acres  are  ^^^ 
therein  mentioned,  did  on  the  17th  of  January,  1794,  execute  ^"" 
a  bond  of  conveyance,  by  which  he  bound  himself  to  convey  to  her, 
in  fee,  all  his  right,  title  and  interest,  in  the  said  land.  That  on  the 
19th  of  December,  1789,  Parks,  the  younger,  sold  and  conveyed  part 
of  Parks'  Death  Knot  to  Job  Huntt,  (one  of  the  defendants;)  and 
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that  the  land  included,  within  the  metes  and  bounds  in  that  convey- 
ance, is  the  southeast  part  of  the  land  intended  to  be  secured  by  the 
bond  of  conveyance  before  mentioned ;  and  that  Huntt  had  full 
knowledge  of  the  bond,  and  had  seen  and  read  it,  and  well  knew  the 
premises  at  the  time  of  his  purchase,  and  before  the  making  of  the 
conveyance  to  him.  That  on  the  13th  of  March,  1790,  Parks,  for  the 
purpose  of  indemnifying  and  securing  Huntt  from  all  claims  against 
the  land  so  conveyed  to  him,  did  by  another  deed  convey  to  him  in 
fee  all  the  residue  of  Parks'  Death  Knot,  with  proviso  that  if  Parks 
should  indemnify  him  from  all  claims  against  the  land  first  conveyed 
to  Huntt,  the  last  mentioned  conveyance  should  be  void.  That  on 
the  10th  of  April,  1790,  Parks,  among  other  lands,  conveyed  to  Huntt 
in  fee  all  the  tract  called  Turkey  Cock  Alley,  with  an  exception  as  to 
a  small  part  thereof,  and  also  all  the  tract  called  Parks'  Death  Knot, 
excepting  31  acres  thereof  before  conveyed  to  Huntt  by  the  deed 
first  herein  referred  to,  and  also  excepting  120  acres  of  that  trjict,  for 
which  the  bond  of  conveyance  was  given.  That  Parks,  the  elder,  at 
sundry  times,  and  down  to  the  time  of  his  death,  applied  to  Deye,  aa 
executor  of  Cockey,  to  pay  various  assessments  and  charges  on  the 
120  acres  of  land  in  the  bond  of  conveyance  mentioned,  alleging, 
that  as  the  land  belonged  to  the  estate  of  Cockey,  all  charges  thereon 
ought  to  be  paid  out  of  his  estate ;  in  consequence  of  which  applica- 
tions Deye,  as  executor  of  Cockey,  paid  all  such  a^ssessments  and 
charges  as  were  exhibited  to  him  by  Parks,  who  acknowledged  the 
bond  of  conveyance,  and  that  the  consideration  of  the  bond  had  been 
duly  paid,  and  frequently  offered  to  Deye  to  make  him  a  conveyance 
of  the  land  mentioned  in  the  bond,  as  executor  of  Cockey,  &c-  That 
in  the  deed  of  conveyance  last  before  referred  to.  Parks,  the  younger, 
and  Huntt,  (the  defendants,)  have  both  acknowledged  the  bond  of 
conveyance,  and  an  existing  right  under  and  in  virtue  of  the  same. 
That  Huntt,  in  consequence  of  the  conveyances  to  him  from   Parks, 

^-  hath  ♦  entered  into  and  taken  possession  of  the  land  therein 
^"'  mentioned.  Prayer,  that  the  defendants  may  be  compelled 
to  convey  to  the  complainant,  Penelope  Deye  Gist,  in  fee  simple  or 
to  such  of  the  complainants  as  may  be  thereto  entitled,  the  120  a<?res 
of  land  bv  the  bond  of  convevance  meant  and  intended  to  be  con- 
veyed ;  and  for  other  and  further  relief,  &c. 

Exhibit,  (among  others.) — The  bond  of  conveyance  from  Parks 
and  wife,  to  Joshua  Cockey,  dated  the  14th  of  April,  1704,  in  the 
penal  sum  of  £500,  and  conditioned  as  follows :  The  condition  of  this 
obligation  is  such,  that  if  the  above  bounden  William  Parks,  and 
Eleanor  his  wife,  and  each  and  every  of  them,  and  each  and  every 
of  their  heirs,  executors,  administrators  and  assigns,  do  and  shall, 
upon  demand  and  at  the  request,  cost  and  charges,  of  the  above 
named  Joshua  Cockey,  his  heirs  or  assigns,  well  and  truly  convey 
and  assure,  or  cause  to  be  conveyed  and  assured  unto  him,  the  said 
Joshua  Cockey,  his  heirs  and  assigns,  for  ever,  all  the  e-state,  right, 
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title  and  interest,  of  thei|[i  the  said  William  Parks,  and  Eleanor,  his 
wife,  and  their  heirs,  and  each  and  every  of  them,  of,  in  and  to,  one 
hundred  and  twenty  acres  of  land  called  Parks'  Death  Knot,  situate, 
lying  and  being,  in  the  County  of  Baltimore  aforesaid,  with  the 
appurtenances  thereunto  belonging  or  appertaining,  now  in  the  pos- 
session or  occupation  of  them  the  said  William  Parks,  and  Eleanor 
his  wife,  by  such  sufficient  conveyances  and  assurances  in  the  law, 
as  by  the  said  Joshua  Cockey,  his  heirs  or  assigns,  or  his  or  their 
counsel  learned  in  the  law,  shall  advise  and  require;  then  the  said 
obligation  to  be  void  and  of  none  eflFect,  or  else  to  be  and  remain  in 
full  force  and  \irtue  in  law." 

The  answers  of  the  defendants  stated,  among  other  thiiigs  which 
it  is  not  material  to  notice,  that  they  were  totally  ignorant  Tor  what 
consideration  the  land  was  to  be  conveyed,  or  what  part  of  the  land 
was  intended  to  be  conveyed;  and  they  did  not  know  or  admit  that 
the  southernmost  or  south-easternmost  parts  was  intended  to  be  con- 
veyed under  the  bond  of  conveyance.  That  Cockey,  or  any  person 
claiming  under  him,  never  wa«  In  possession  of  any  part  of  the 
land — nor  did  they  ever  hear  at  any  time  that  Cockey  was,  by  vir- 
tue of  the  contract,  entitled  to  the  southernmost  or  south-eastern- 
most part.  That  Penelope,  one  of  •  the  complainants,  came  ^^„ 
of  full  age  15  years  past  or  moi^,  and  T.  D.  Cockey,  (one  other  ^^^ 
of  the  complainants,)  not  less  than  11  or  12  years  past.  That  Parks, 
the  grantor,  and  after  his  death.  Parks,  the  son,  were  willing  to 
comply  with  the  bond  of  conveyance,  and  convey  to  Cockey,  or  to 
whomsoever  wa«  entitled  under  the  bond,  whatever  land  they  were 
thereby  entitled  to  have  conveyed  to  them ;  but  no  person  chose  to 
come  forward  and  receive  a  conveyance,  or  ascertain  what  part  of 
the  land  he,  she  or  thej*^,  were  entitled  to  under  the  said  contract. 
That  on  the  23d  of  October,  1789,  Parks,  being  desirous  of  selling 
the  residue  of  the  land  to  extricate  himself  from  difficulties  under 
which  he  then  suffered,  did  advertise  publicly  in  the  Maryland 
Journal  and  Baltimore  Advertiser^  requesting  any  person  who  was 
entitled  to  the  benefit  of  the  bond  of  conveyance  to  appear,  prefer 
their  claim,  and  receive  a  conveyance  for  the  land  they  might  be 
entitled  to  thereby.  That  T.  D.  Cockey  and  Penelope  Deye  Gist, 
were  then  both  of  full  age,  and  that  neither  of  them  did  apply  to 
receive  the  conveyance,  although  thus  called  upon.  That  Parks 
was  at  that  time  under  execution,  and  had  no  method  of  freeing 
himself  therefrom  but  by  a  sale  of  some  part  of  his  lands.  That  he 
applied  to  Huntt,  and  proposed  to  sell  him  a  part  of  his  lands  in 
order  to  raise  money  to  free  himself  from  the  execution ;  and  in  con- 
sequence Huntt  purchased  from  Parks  the  lands  mentioned  in  the 
deed  of  the  19th  of  December,  1789,  which  was  then  supposed  to 
contain  31  acres,  for  which  Huntt  paid  six  dollars  per  acre.  That 
the  land  being  found  to  contain  eight  and  a  quarter  acres  more,  he 
paid  for  the  surplus  on  the  15th  of  March,  1791.    That  Huntt  was  in- 
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duced  to  purchase  the  particular  part  of  t^e  land  described  in  that 
deed,  because  it  lay  adjoining  to  lands  which  he  then  owned;  and 
the  greatest  part  thereof  actually  ran  in,  and  lay  between,  two 
tracts  of  land  owned  by  him.  That  Huntt  had  seen  and  knew  of 
the  bond  of  conveyance  which  had  been  so  executed  by  Parks,  the 
elder,  to  J.  Gockey,  and  had  advised  with  counsel  as  to  the  effect 
thereof,  and  it  was  by  the  advice  of  counsel  that  he  made  his  pur- 
chase. That  on  the  10th  of  April,  1790,  Parks  executed  a  deed  to 
Huntt  for  the  lands  therein  mentioned,  which  was  intended  to  secure 
to  Huntt  the  payment  of  £88  3  6,  then  due  to  him,  with  interest. 
Huntt  admitted,  that  on  the  13th  of  March,  1790,  Parks  •  ex- 
^^^  ecuted  in  due  form  of  law  another  conveyance  to  him,  the 
object  and  intention  of  which  was  to  secure  and  guarantee  to  him 
the  lands  first  sold  to  him;  that  after  deducting  the  lands  so  con- 
veyed by  Parks  to  Huntt  by  the  first  conveyance,  there  remained 
a  greater  quantity  of  Parks'  Death  Knot,  than  wa«  contracted  by 
the  bond  of  conveyance  to  be  conveyed  to  Oockey.  That  they  were 
instructed,  that  after  the  length  of  time  which  had  elapsed  since 
the  execution  of  the  bond  of  conveyance,  without  the  complainants 
either  possessing  the  land  so  alleged  to  have  been  contracted  to  be 
sold  to  their  father,  or  claiming  an  execution  of  the  contract,  the 
complainants  were  not,  nor  was  either  of  them,  entitled  to  the  aid 
of  this  Court  specifically  to  execute  the  contract  to  the  prejudice  of 
Huntt,  who  is  a  purchaser  for  a  valuable  and  bona  fide  consideration; 
and  they  claimed  the  benefit  of  the  laches  of  the  complainants,  and 
of  those  under  whom  they  claimed,  and  of  the  length  of  time,  as 
fully  and  to  all  intents  and  purposes  as  if  they  had  pleaded  the 
same,  and  relied  thereon  for  their  pleas. 

Testimony  was  taken  and  returned  under  a  commission ;  and  the 
lands  were  directed  to  be  surveyed,  and  a  plot  thereof  was  returned. 

Kllty,  C.  (July  Term,  1806.)  The  Chancellor  is  of  opinion  from 
the  evidence,  that  the  bond  of  conveyance  was  intended  to  secure 
120  acres  of  the  vacancy  added  on  the  proclamation  warrant  taken 
out  by  Edward  Stevenson,  and  assigned  to  William  Parks,  on  which  a 
survey  was  made  the  28th  of  February,  1764,  as  appears  by  the  certifi- 
cate returned  to  the  land  office,  being  in  the  whole  127  acres.  And 
also  that  it  was  intended  to  exclude  the  part  added  as  the  third 
vacancy,  although  the  third  vacancy  is  returned  as  containing  only 
six  acres.  The  first  and  second  vacancy  added  are  returned  as  con- 
taining, the  one  six,  and  the  other  115  acres,  making  together  121 
acres  instead  of  120,  which  it  may  be  inferred  from  the  evidence 
they  were  supposed  to  contain  by  the  parties  to  the  bond.  The  com- 
plainant, Penelope  Deye  Gist,  is  therefore  entitled  under  the  will, 
and  bond  of  conveyance  from  Thomas  Deye  Cockey,  which  are  not 
contested,  to  a  conveyance  ibr  that  part  of  Parks'  Death  Knot,  which 
is  claimed  by  the  bill.    The  part  of  Parks'  Death  Knot  which  was 
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conveyed  by  the  defendant  William  Parks,  to  the  other  defendant, 
*  Job  Hontt,  by  the  deed  of  the  19th  of  December,  1789,  was  mg^M 
stated  therein  to  contain  31  acres,  and  by  the  mortgage  of  ^^^ 
the  13th  of  March,  1790,  the  residue  is  also  conveyed  ta  him,  thereby 
vesting  in  him  the  legal  title  in  the  whole.  And  inasmuch  as  Parks 
has  an  equitable  title  to  the  residue,  and  by  joining  in  the  convey- 
ance for  the  part  conveyed  by  him  to  Huntt  will  not  be  bound  to 
make  a  general  warranty,  or  be  liable  to  any  risk  or  loss  thereby, 
it  is  considered  that  a  joint  deed  will  be  the  most  proper  to  vest  the 
legal  title  in  the  complainant,  Penelope  Deye  Gist,  according  to  the 
bonds — ^Decreed,  that  the  defendants  shall,  by  a  good  deed  to  be 
executed  by  them,  and  acknowledged  and  recorded  according  to  law, 
give,  grant,  &c.  to  the  complainant,  Penelope  Deye  Gist,  and  her 
heirs,  120  acres  of  land  called  Parks'  Death  Knot,  situate,  &c.  the  said 
120  acres  being  part  of  a  tract  of  land  resurveyed  for  William  Parks, 
deceased,  father  of  William  Parks,  one  of  the  defendants,  on  the 
assignment  of  Edward  Stevenson,  on  or  about  the  28th  of  February, 
1764,  and  patented  to  WiUiam  Parks,  deceased,  on  or  about  the 
15th  of  March,  1764;  to  be  laid  off  as  follows,  to  wit :  To  include  the 
whole  of  the  first  vacancy  described  in  the  certificate  of  the  resur- 
vey,  to  begin  at,  &c.  containing  six  acres;  to  include  also  the  second 
vacancy  described  in  the  certificate  of  the  resurvey,  to  begin,  &c. 
containing  115  acres,  except  one  acre  thereof,  which  one  acre  is  to 
be  taken  off  by  extending  reversely  the  16th  line  of  the  resurvey  on 
Turkey  Cock  Alley,  on  which  the  proclamation  warrant  was  taken 
out.  And  all  the  estate,  &c.  of  the  defendants  therein,  and  which 
was  in  William  Parks,  deceased,  and  all  and  singular  the  heredita- 
ments and  appurtenances  to  the  same  belonging,  or  in  any  manner 
appertaining.  And  upon  the  due  execution,  acknowledgment,  and 
recording  of  the  deed,  the  complainant,  Penelope  Deye  Gist,  her  heirs 
and  assigns,  shall  be  entitled  to  hold  the  said  land  free,  clear  and  dis- 
charged, from  all  claim  of  the  defendants,  or  either  of  them;  the  said 
conveyance  being  in  satisfaction  of  the  bonds  in  the  proceedings  men- 
tioned. Decreed  also,  that  the  defendants,  and  each  of  them,  deliver 
up  to  the  complainants,  Thomas  Gist,  and  Penelope  Deye  Gist  his  wife, 
the  quiet  and  peaceable  possession  of  the  land  hereby  decreed  to  be 
conveyed ;  and  that  they  pay  to  the  complainants  the  costs  •  of  -  ^ - 
this  suit,  &c.  From  this  decree  the  defendants  appealed  to  ^^^ 
this  Court. 

The  cause  was  argued  before  Chase,  Ch.  J.  Ga^tt  and  Eable, 
JJ. 

Martin  and  Brice^  for  the  appellants,  referred  to  Co.  Litt.  145;  2 
Bac.  Ab.  tit.  Ulectimj  (B)  443;  Taylor  vs.  Stehhert,  2  Ves.  Jr.  437; 
Moor.  72,  Case  197;  Hayward^s  CasCj  2  CokCj  36. 

Johnson^  (Attorney-General,)  and  Winder^  for  the  appellees. 
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Chase,  Cli.  J.  delivered  the  opinion  of  the  Court.  The  Court  are 
of  opinion,'  that  in  the  bond  of  conveyance  from  William  Parks, 
Senior,  to  Joshua  Cockey,  there  being  no  designation  of  the  120 
acres  of  land  to  be  conveyed  to  Cockey,  nor  any  description  whereby 
the  same  could  be  identified  and  located,  parol  evidence  is  not  ad-, 
missible  to  show  that  it  was  intended  by  the  parties  that  the  120 
acres  were  to  be  laid  oflF  at  the  southernmost  part  of  the  tract  of 
land  called  Parks'  Death  Knot.  That  the  bond  is  void  for  uncer- 
tainty, except  on  the  principle  of  election ;  and  there  is  no  evidence 
to  prove  that  there  was  any  election  made  by  either  of  the  parties, 
or  their  repi'esentatives,  anterior  to  the  time  of  the  execution  of  the 
deed  from  William  Parks,  Junior,  to  Job  Huntt,  on  the  19th  of 
December,  1789.  That  Huntt  was  a  fair  and  honafi^e  purchaser  of 
the  land  conveyed  to  him  by  that  deed,  without  notice  that  there 
wa«  any  designation  of  the  120  acres  to  be  conveyed  in  virtue  of  the 
bond  of  conveyance  to  Cockey,  or  his  heirs.  That  Penelope  Deye 
Gist  is  entitled  to  a  conveyance  of  120  acres  of  land,  part  of  the  222 
acres  of  vacancy  secured  by  the  proclamation  warrant  taken  out  by 
Edward  Stevenson,  and  assigned  to  Parks,  the  elder.  Decreed,  that 
the  decree  of  the  Court  of  Chanceiy  be  reversed,  with  costs  to  the 
appellants,  and  that  the  appellants,  by  a  sufficient  deed  or  deeds, 
convey  to  Penelope  Deye  Gist,  one  of  appellees,  and  her  heirs,  120 
acres  of  the  vacancy  of  222  acres,  to  be  laid  off  together  in  one 
body,  if  practicable,  if  not,  so  as  to  be  most  convenient,  exclusive  of 
the  land  ccmveyed  to  Huntt  by  Parks,  the  younger,  by  the  deed  of 
the  19th  of  December,  1789,  ♦  and  exclusive  of  the  land  con- 
oOo  veyed  by  Parks  to  Arabella  Worrell.  That  the  Court  of  Chan- 
cery make  all  necessary  orders,  and  take  measures  for  having  this 
decree  carried  into  full  and  complete  effect.       Decree  reversed^  d'c. 


Thomas  v^.  Thomas. 

In  an  action  of  trespass  q.  c.  f.  the  Court  refused  to  direct  the  jury,  that  if 
the  plaintiff.  20  years  before  bringing  the  action,  ran  his  land  in  the 
presence  of  the  defendant  to  a  point,  marked  on  the  plots  in  the  cause, 
as  a  boundary  between  his  land  and  the  land  of  the  defendant,  and  the 
several  lines  from  that  point  to  certain  other  points,  also  marked  on  the 
plots,  as  divisional  lines  between  them;  and  if  the  defendant  has  at  no 
time  committed  any  tresjiass  over  said  divisional  lines,  in  such  case  he 
is  not  a  trespasser,  and  not  liable  to  the  action,  unless  he  was  previously 
warned  or  forbidden  to  come  to  said  lines. 

Appeal  from  Frederick  County  Court.  Trespass  for  breaking 
and  entering  the  close  of  the  plaintiff,  (now  api^eliee,)  called  The 
Eesurvey  on  Hazzard.  The  defendant,  (the  appellant,)  pleaded  the 
general  issue.    A  warrant  of  resurvey  was  ordered  and  issued,  and 
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the  lands  in  dispute  were  located  and  plots  returned.    The  plaintifT 
at  the  trial  in  August,  1806,  offered  in  evidence  the  patent  of  The 
liesurvey  on  Hazzard,  granted  to  Kotley  Thomas,  on  the  14th  of 
February,  1754;  that  the  patentee  entered  and  died  seized,  and  that 
the  plaintiff  is  his  heir  at  law,  and  entered,  &c.    He  farther  offered 
in  evidence  the  plots  and  explanations,  and  the  patents  for  the  seve- 
ral tracts  of  land  located  thereon  by  him,  and  that  the  same  are 
truly  located  by  him  on  the  plots.    He  also  offered  evidence,  that  the 
defendant  had  cut  down,  cleared  and  cultivated,  part  of  the  land 
within  said  locations ;  that  the  plaintiff  in  1800,  before  this  suit  was^ 
brought,  forewarned  a  person  who  was  working  under  the  direction 
of  the  defendant  within  said  locations,  not  to  cut  on  his  land,  and 
which  person,  having  given  the  information  to  the  defendant,  was 
directed  by  him  to  cease  cutting  there.    He  also  offered  evidence,  that 
he  had  at  two  different  times  told  different  persons  that  he  expected 
one  day  to  get  the  land  now  in  controversy,  but  the  defendant  was 
not  present  at  either  of  those  conversations,  and  did  not  appear  ever 
to  have  heard  of  this  claim.'    The  defendant  then  read  in  evidence 
the  patent  of  a  tract  of  land  called  Morelaud,  granted  to  him  on  the 
28th  of  June,  1784.    He  also  gave  in  evidence  the  plots  and  expla- 
nations, with  the  several  locations  by  him  made  thereon,  and  offered 
to  prove  that  such  locations  were  truly  made.    He  also  read  in  evi- 
dence a  record,  with  the  plots  and  explanations  belonging  thereto, 
of  an  action  of  trespass  instituted  in  Frederick  County  Court  by  the 
plaintiff,  against  him  the  defendant,  for  breaking  and  entering  the 
close  of  ♦  the  plaintiff'  called  The  Eesurvey  on  Hazzard,  to    -^,y 
which  the  defendant  appeared  and  pleaded  the  general  issue,  ^^  • 
and  a  warrant  of  resurvey  issued,  and  the  lands  in  dispute  were 
located  on  plots  made  and  returned  in  that  action.    At  the  trial  in 
that  suit,  the  jury  gave  their  verdict  that  the  defendant  was  not 
guilty  of  the  trespass  complained  of,  and  the  plaintiff  was  non-suited. 
He  also  offered  evidence,  that  the  plaintiff'  and  defendant  in  that 
action,  and  in  the  present  action,  are  the  same  persons,  and  that  the 
tracts  of  land,  so  far  {is  in  that  record  located,  are  the  same  as 
located  in  the  present  suit.    That  the  pretensions  and  locations  of 
the  plaintiff  on  the  plots  in  that  record,  of  the  land  called  The  Ee- 
survey on  Hobson's  Choice,  from  the  end  of  the  41st  line  thereof  to 
the  end  of  the  44th  line,  correspond  with  the  location  as  made  by 
the  defendant  on  the  plots  in  this  cause.    He  also  offered  evidence, 
that  the  plaintiff  in  1782  acted  as  surveyor  to  run  the  division  lines 
between  the  plaintiff  and  defendant,  and  that  the  lines  were  run, 
and  an  apple  tree  was  marked  at  the  end  of  the  41st  line  of  The 
Eesurvey  on  Hobson's  Choice,  in  the  presence  of  the  plaintiff'  and 
defendant,  as  a  comer  between  them.    That  from  the  apple  tree  so- 
marked,  the  plaintiff  run,  as  divisional  lines  between  himself  and 
the  plaintiff,  the  lines  located  by  him  on  the  plots ;  and  that  the 
defendant  has  ever  since  that  running  been  cutting  and  clearing  the 
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land  on  the  west  side  of  the  said  divisional  lines.  Other  evidence 
was  given  by  the  defendant,  which  it  is  unnecessary  to  notice,  it 
having  no  relation  to  the  point  decided  by  the  Court.  The  defend- 
ant then  prayed  the  opinion  of  the  Coart,  and  their  direction  to  the 
jury,  that  if  from  the  evidence  they  find  that  the  plaintiff,  twenty 
years  before  the  institution  of  this  suit,  run  his  land  in  presence  of 
the  defendant  to  the  aforesaid  apple  tree,  as  a  boundary  between  his 
lands  and  the  lands  of  the  defendant,  and  the  several  lines  located 
by  him  as  divisional  lines  between  them ;  and  if  the  defendant  has  at 
no  time  committed  any  trespass  over  said  divisional  lines,  that  in 
such  case  the  defendant  is  not  a  trespasser,  and  not  liable  to  this 
suit,  unless  he  was  previously  warned  or  forbid  to  come  to  said  lines. 
But  the  County  Court,  [Buchanan,  Ch.  J.  CLAaEXT  and  Shbiver, 
A.  J.]  refused  to  give  the  direction  as  prayed.  The  defendant  ex- 
cepted; and  the  verdict  and  judgment  being  against  him,  he  ap- 
pealed to  this  Court. 

mg^^      *  The  cause  was  argued  before  Chase,  Ch.  J.  Nicholson, 
"^"^  Gantt,  and  Eable,  JJ.  by 
Harper  J  for  appellant;  and  SJuMffj  for  appellee. 

Judgment  affirmed. 


Bebby,  use  of  BusaESs'  Adm'r  V8.  Nicholls. 

A  judgment  having  been  obtained  by  B.  against  E.  and  C.  his  surety,  a  fi. 
fa.  issued  thereon  against  E.  who  survived  C.  and  was  laid  on  E's  lands. 
The  administrator  of  C.  paid  the  amount  of  the  judgment  to  B.  who 
directed  the  judgment  to  be  entered  for  the  use  of  the  administrator  of 
C.  A  venditioni  exponas^  issued  for  the  use  of  the  administrator  of  C. 
for  a  sale  of  the  lands,  was  returned  unsold,  and  was,  on  motion  of  the 
defendant,  quashed,  (a) 

Yenditioni  Exponas.  A  judgment  was  rendered  in  the  late 
General  Court  at  May  Term,  1791,  in  favor  of  Z.  Berry  against  E. 
Nicholls  and  C.  Burgess,  on  which  writs  of  execution  regularly  issued, 
but  were  not  executed,  until  the  14th  of  July,  1806,  when  a  writ  of 
Jieri  foicias  was  issued,  returnable  to  this  Court,  against  Mcholls  as 
survivor  of  Burgess,  whQse  death  was  suggested,  and  was  retiu*ned 
by  the  sheriflF,  "  laid  as  pr.  schedule,  not  sold,  &c."  The  schedule 
described  the  property  as  follow:  viz.  "one  house  and  lot  in  the 
town  of  Upper  Marlborough,  in  the  possession  of  John  Hodges  of 
Thomas ;  and  one  house  and  lot  in  the  Town  of  Upper  Marlborough, 
occupied  by  Philip  T.  Baker,  Esquire."  The  plaintiff  gave  direc- 
tions in  writing  to  the  clerk  of  this  Court,  dated  the  19th  of  August, 
1809,  to  have  the  judgment  he  had  obtained  against  E.  Kicholls,  and 


(a)  See  Noncood  vs.  Norwood^  ante^  208,  note. 


BERET  V8.  NIOHOLLS.— 2  H.  &  J.  429 

C  Burgess  as  security,  entered  for  the  use  of  Dennis  M.  Burgess, 
adm'r  of  G.  Burgess,  the  money  having  been  paid  to  him  by  said 
Burgess.  On  the  10th  of  November,  1809,  the  present  writ  of  vendi- 
tioni exponas  issued  for  a  sale  of  the  above  property,  and  was  en- 
dorsed for  the  use  of  Dennis  M.  Burgess,  administrator  of  Charles 
Burgess,  and  was  returned  by  the  sheriff,  that  the  property  remained 
unsold,  &c. 

Motion  on  the  part  of  tlie  defendant  to  quash  the  writ  of  vendi- 
tioni expaneui,  for  the  following  reasons :  1.  Because,  in  the  descrip- 
tion of  the  property,  taken  under  the  fieri  fadasy  there  was  not  such 
certainty  as  the  law  requires.  2.  Because  the  judgment,  whereon 
the  execution  issued,  was  obtained  against  the  defendant  and  G. 
Burgess,  and  by  the  endorsement  on  the  execution,  and  the  note  of 
the  plaintiff  to  the  clerk,  filed  in  Gourt,  it  appeared,  that  before  issu- 
ing the  fieri  fcicias  the  judgment  was  satisfied,  and  the  execution  was 
issued  for  the  use  of  •  the  administrator  of  one  of  the  origi-  - ^-^ 
nal  defendants  against  the  other.  oW 

The  motion  was  argued  before  Ghase,  Gh.  J.  Nicholson,  Gantt, 
and  Eable,  JJ.  by 
MttgmdeTy  for  the  motion ;  and  Clagetty  contra. 

The  Gottbt  sustained  the  motion,  and 

Venditioni  Exponas  quashed. 
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ABATEMENT. 

An  appeal  or  writ  of  error  standing  under  rule  argument  does  not  abate 

by  the  death  of  either  party.    D^nch  vs.  Colegate,  27. 
See  Ejectment.  6. 

Equity,  18. 

Executors  and  Administrators,  5. 

ACKNOWLEDGMENT  OF  DEEDS. 
See  Deeds. 

ACTION. 

When  A.  and  B.  by  an  agreement  under  seal  agreed  to  enter  into  a 
copartnership  for  the  period  of  ten  years  from  the  time  when  a  mill 
was  to  be  completed  of  ^which  B.  was  to  have  the  management,  and 
A.  and  B.  were  to  share  equally  the  profits  of  the  partnership,  and 
the  mill  was  completed  on  June  2l8t,  1798,  and  B.  was  dispossessed 
thereof  by  A.  on  January  81st,  1799,  who  from  that  time  withheld 
from  B.  any  share  in  the  profits;  Held: 
That  at  the  time  of  bringing  the  action;  the  plaintiff  had  a  cause 

of  action,  being  deprived  of  the  benefits  under  the  contract. 
That  the  covenant  on  the  part  of  the  defendant,  that  the  plaintiff 
should  receive  one-half  of  the  profits  of  the  mill,  is  an  inde- 
pendent covenant;  and  that  it  was  not  incumbent  on  the  plain- 
tiff, to  entitle  himself  to  a  recovery,  to  prove  a  compliance  with 
or  fulfilment  of  every  stipulation  in  the  covenant  on  his  part  to 
be  performed. 
That  it  was  not  necessary  for  the  plaintiff,  in  order  to  support  his 
action,  to  prove  that  he  took  up  his  residence  at  the  mill,  and 
superintended  the  same  as  miller,  and  devoted  his  time  and 
attention  to  the  mill,  in  such  manner  as  is  usual  for  men  under 
wages  to  do  particular  work;  that  he  kept  a  regular  set  of  books, 
in  which  were  contained  all  the  transactions  of  the  copartner- 
ship, and  that  he  effected  a  settlement  of  the  partnership  ac- 
counts at  the  end  of  the  year  1798,  or  that  he  was  prevented 
from  doing  so  by  the  defendant.  That  it  was  only  necessary 
for  the  plaintiff  to  prove  that  he  did  enter  upon  the  manage- 
ment and  superintendence  of  the  mill  according  to  the  covenant, 
and  did  work  and  manage  the  same. 
Tliat  for  withholding  from  the  plaintiff  the  one-half  of  the  profits 
of  the  mill,  he  could  only  recover  therefor  from  the  time  when 
such  withholding  of  the  profits  first  commenced  down  to  the 
time  when  the  action  was  brought. 


!■ 
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That  the  plaintiff  might  recover  damages  for  one-half  of  the  net 
profits  of  the  mill,  down  to  the  time  of  bringing  the  action 
only;  and  damages  for  the  ejecting  and  turning  him  out  of  the 
possession  of  the  mill,  and  for  all  advantages  and  benefits  which 
might  attend  or  result  from  the  possession  thereof,  during  the 
unexpired  term  of  ten  years,  not  comprehended  within  the  net 
profits  of  the  mill;  and  that  an  action  or  actions  may  be  brought 
by  the  plaintiff  against  the  defendant,  for  one-half  of  the  net 
profits  which  might  have  been  made,  or  may  be  made,  from 
working  the  mill  under  the  contract,  from  the  11th  of  February, 
1799,  during  the  continuance  of  the  partnership  under  the  same. 

That  this  being  an  action  founded  on  contract,  the  plaintiff  had 
only  a  right  to  recover  damages  for  the  actual  loss,  injury  and 
inconvenience,  by  him  sustained  by  occasion  of  the  breaches  of 
covenant  assigned  by  him,  (exclusive  of  his  part  of  the  profits 
of  the  mill,)  according  to  the  whole  of  the  circumstances  exist- 
ing in  the  case,  without  reference  to  the  force,  if  any,  with 
which  the  plaintiff  was  dispossessed.  Morrison  vs.  OaUoioay^  887. 
See  Assumpsit,  8. 
CoNTRAcrr,  3. 

EVIDENCB,  2,  24. 

ADVERSARY  POSSESSION. 
See  Ejectment. 

APPEAL  AND  ERROR. 

1.  The  Appellate  Court  cannot  travel  out  of  the  record,  but  will  make 

every  necessary  intendment  in  support  of  the  judgment  of  the 
inferior  Court.    M^Mechen  vs.  The  Mayor^  <fcc.  85. 

2.  Procedendo  awarded  where  the  Court  of  Appeals  concurred  with  the 

Court  below  in  the  opinion  expressed  in  the  bill  of  exceptions,  but 
reversed  the  judgment,  because  of  a  defective  count  in  the  declara- 
tion. Grant  vs.  RidsdaHe^  160. 
8.  A  paper  certified  in  a  record  transmitted  on  appeal,  purporting  to  be 
a  bill  of  exceptions  taken  at  the  trial,  was  held  not  to  be  a  bill  of 
exceptions  in  the  case,  it  not  appearing  that  the  seals  of  the  Judges 
of  the  Court  below  had  been  affixed  to  it.    Dcuvis  vs.  TTibon,  294. 

4.  The  Court  of  Appeals  having  reversed  a  judgment  of  the  Court  below, 

on  the  form  of  proceeding,  there  being  a  material  variance  between 
the  writ  and  the  declaration  refused  to  remit  the  record  with  a 
procedendo.    Ibid. 

5.  The  Court  of  Appeals,  having  concurred  in  the  opinion  expressed  by 

the  County  Court  in  the  bill  of  exceptions,  but  reversed  the  judg- 
ment on  the  form  of  proceedings,  awarded  a  procedendo.  Smith  vs. 
Gorton,  315. 

6.  As  a  matter  of  practice,  the  evidence  offered  to  the  jury  on  which  the 

opinion  of  the  Court  is  prayed,  ought  to  be  stated  in  the  bill  of 
exceptions.  The  Court  of  Appeals,  however,  will  retain  a  bill  of 
exceptions  where  the  Court  below  was  called  on  and  did  give  a 
direction  to  the  jury,  although  no  facts  are  stated  therein.  Barnes 
vs.  Blackiston^  828. 
See  Abatement. 
Costs,  1. 
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APPEAL  AND  ERROR.— Continued, 
See  Dower,  1. 
Execution,  1. 
Pleading,  2. 

ARREST  OF  JUDGMENT. 
See  Judgment. 

ASSIGNMENT. 

See  Equity,  6, 11. 
Mortgage,  1. 
ASSUMPSIT. 

1.  In  assumpsit  for  one  yearns  services  as  an  overseer,  and  a  quantum 

meruit  for  the  same  services — He!d^  that  if  there  was  a  special  agree- 
ment between  the  plaintiff  and  defendant  for  the  plaintiff's  services 
as  an  overseer,  the  plaintiff  could  not  recover  upon  his  declaration. 
Cushman  vs.  Sim,  301. 

2.  The  amount  expressed  in  a  note,  purporting  to  be  a  genuine  bank 

note,  but  which  was  proved  to  be  forged,  may  be  recovered  in  an 
action  of  assumpsit  by  the  holder  of  the  note  from  the  person  of 
whom  he  received  it,  although  at  the  time  of  its  receipt,  neither 
party  knew  it  not  to  be  genuine,  and  the  defendant  did  not  warrant 
it  to  be  genuine,  or  endorse  it.     Mudd  vs.  Reeves^  316. 

3.  B.  sold  and  delivered  to  H.  a  quantity  of  sugar,  under  a  parol  agree- 

ment with  R.  that  R.  would  i)ay  for  the  sugar  if  H.  did  not.    R. 
paid  B.  for  the  sugar;  and  an  action  of  assumpsit  was  brought 
in  the  name  of  B.  for  the  use  of  R. — Held^  that  it  could  not  be 
sustained.    Barnes  vs.  Blachiston^  823. 
See  Bills  of  Exchange. 
Evidence,  10. 

ATTACHMENT. 

The  plaintiff  in  a  judgment  of  condemnation  on  an  attachment  on  judg- 
ment, where  there  was  no  fieri  facias  and  sale  of  the  land  condemned, 
does  not  acquire  a  legal  estate  in  the  land  by  virtue  of  the  judg- 
ment, attachment  and  condemnation.  Owings  vs.  Norivood^  82. 

See  Executors  and  Administrators,  3. 

ATTORNEY. 
See  Bond,  1. 

Evidence,  16,  23. 

AUCTION  AND  AUCTIONEER. 

A  person  who  entrusted  an  auctioneer  with  the  sale  of  goods,  and  has 
a  claim  against  him  for  money  arising  on  the  sale,  has  a  right  to 
apply  for  and  direct  a  suit  on  the  auctioneer's  bond  for  the  recovery 
of  his  claim.    M'^Mechen  vs.  T?ie  Mayor^  &c.  35. 
See  Evidence,  19. 
Pleading,  J. 
BILLS  OF  EXCHANGE. 

In  assumpsit  on  a  foreign  bill  of  exchange,  the  plaintiff  is  to  recover  as 
much  money  as  will,  at  the  time  of  the  verdict,  purchase  a  similar 
bill.    Bryden  vs.  Taylor^  340. 
See  Conflict  of  Laws. 
BILLS  OF  REVIEW. 
See  Equity. 
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BILLS  OF  SALE. 
See  Sale. 

BOND. 

1.  In  an  action  on  a  bond  given  to  the  Mayor,  &c.  of  Baltimore,  in  the 

name  of  the  corporation  for  the  use  of  A.  where  judgment  was  con- 
fessed, it  should  be  considered  that  the  suit  was  brought  bj  the 
authority  of  the  corporation,  and  a  warrant  of  attorney  need  not  be 
spread  upon  the  record.    M'^Mechen  vs.  Mayor^  Ac,  85. 

2.  The  Court  will  not  so  construe  the  recital  in  a  bond  as  to  defeat  its 

operation  and  render  it  a  nullity.     Ibid. 
See  Auction  and  AucnoNEER. 
Equity,  11, 17. 
Evidence,  11,  20,  25. 
Judgment,  1. 
Pleading,  1. 

CLERK  OF  COURT. 

The  clerk  of  a  Court  has  no  authority  by  law  to  certify  a  fact  under 
seal;  his  duty  is  to  grant  exemplifications.  Hammond  vs.  Norris^ 
111. 

CONFLICT  OF  LAWS. 

The  minutes  of  the  proceedings  of  a  notary  public  of  a  foreign  country^ 
are  to  be  considered  as  records,  under  the  courtesy  of  nations;  and 
a  copy  under  the  hand  and  notarial  seal  of  a  notary  is  sufficient  evi- 
dence of  the  protest  of  a  foreign  bill  of  exchange.  Brydm  vs. 
Taylor,  340. 
See  Contract,  2. 

Debtor  aj^ d  Creditor,  3. 
Distribution,  1. 

CONSTITUTIONAL  LAW. 

A  repealing  ordinance  cannot  destroy  or  affect  any  right  which  was  ac- 
quired by  any  person  under  the  first  ordinance  before  its  repeal. 
WMechen  vs.  The  Mayor^  <Stc.  25. 

CONTRACT. 

1.  A  parol  contract  between  a  father-in-law,  and  son-in-law,  that  the 

father-in-law  would  give  a  real  estate  to  his  grand-son,  in  con- 
sideration of  the  son-in-law  paying  one-half  of  the  value  of  the 
land-;-Not  enforced,  though  possession  was  held  by  the  son-in-law, 
and  a  part  of  the  purchase  money  paid.     Wingate  vs.  Dafl,  65. 

2.  If  a  contract  is  in  writing  it  will  itself  show  where  it  is  to  be  executed: 

but  if  it  does  not  appear  on  the  face  of  it,  the  presumption  is  that 
it  is  to  be  executed  in  the  country  where  it  was  made.  If  it  does 
appear  that  it  has  a  view  to  be  executed  in  a  particular  country, 
it  must  be  carried  into  effect  pursuant  to  the  laws  of  that  country. 
De  Sohnj  vs.  De  Laistre,  164. 

A  contract  made  in  a  foreign  country  must  be  governed  by  the  laws  of 
that  country,  and  no  acknowledgment  of  the  debt  in  another 
country  can  change  the  original  nature  of  the  debt.     Ibid. 

If  an  heir  pure  and  simple,  heir  with  benefit  of  inventory,  or  bene- 
ficiary heir,  has  not  intermeddled  with  the  estate  or  succession  of 
a   person  dying  in  France,  so  as  to  prevent  his  recovery  as  such 


IKDEX.— 2  H.  &  J.  436 

CONTRACT.— ConfwiMcd. 

under  the  laws  of  France,  he  can  recover  in  the  Courts  of  this  State 
on  a  contract  made  in  France.    Ibid, 

It  is  a  general  principle,  which  admits  of  few  exceptions,  that  in  con- 
struing contracts  made  in  a  foreign  country,  the  Courts  are  governed 
by  the  lex  loci  as  to  what  respects  the  essence  of  the  contract; 
that  is,  the  rights  acquired  and  the  obligations  created  by  it;  and 
the  remedy  or  mode  of  enforcing  it  is  to  be  conformable  to  the  laws 
of  the  country  where  the  action  is  instituted.    Ibid. 

Where  by  the  terms  of  a  contract  it  is  to  be  executed  in  another 
country,  there  the  parties  to  it  by  common  consent  adopt  the  laws  of 
that  country  as  the  rule  of  decision.     Ibid. 

Where  a  contract  is  contra  bonos  mor&t^  as  for  the  price  of  prostitution, 
such  a  contract,  though  legal  in  some  countries  would  not  be  en- 
forced in  this  State.     Ibid. 

3.  N.  H.  for  a  valuable  consideration,  contracted  with,  and  conveyed 
to  J.  S.  by  metes  and  bounds,  800  acres,  part  of  a  tract  of  land, 
'^  situate,  lying  and  being,  in  the  State  of  Kentucky,  in  the  County 
of  Bourbon,  and  on  the  main  branch  of  Licking.'^    A  grant  of  the 
land  described  it  as  ^^  lying  and  being  in  the  County  of  Bourbon, 
on  the  main  branch  of  Licking,  in  the  State  of  Virginia.'^    After 
the  grant  of  the  land,  a  new  State,  by  the  name  of  Kentucky,  was 
formed  from  Virginia,  and  the  County  of  Bourbon,  became  a  part 
of  Kentucky,  which  county  was  afterwards  divided,  and  two  new 
counties  erected,  called  Clarke  and  Mason  Counties,  and  the  land 
now  lies  in  those  two  counties.    J.  S.  filed  his  bill  in  Chancery  to 
have  the  contract  vacated,  and  the  consideration  money  repaid  to 
him,  &c.    Decreed,  that  his  bill  be  dismissed.    Hammond  vs.  Sap- 
pington^  377. 
See  Action. 
Assumpsit,  1. 
Debtor  and  Creditor,  3. 
Equity,  3,  14. 
Evidence,  10. 

COSTS. 

1.  A  decree  in  favor  of  the  complainant,  but  without  costs,  was  on 

appeal  by  the  defendant,  reversed  as  to  costs,  and  affirmed  as  to  the 
residue;  and  decreed  that  the  complainant  should  recover  his  costs 
in  both  Courts.  Haffner  vs.  Dickson,  39;  Worthington  vs.  Bicknell, 
49. 

2.  Where  a  bill  was  filed  in  Chancery,  to  set  aside  and  annul  a  decree 

before  obtained  by  the  defendant  against  the  complainant,  on  the 
ground  of  fraud  practiced  by  the  defendant  in  obtaining  that  decree, 
there  appearing  to  be  no  evidence  of  fraud,  the  bill  was  dismissed, 
but  without  costs.  On  an  appeal  to  the  Court  of  Appeals  by  the 
complainant,  that  Court  affirmed  so  much  of  the  decree  as  dismissed 
the  bill,  but  reversed  that  part  of  it  which  directed  that  the  dis- 
missal should  be  without  costs,  and  decreed  that  the  api)ellant  pay 
to  the  api)ellee  his  costs  incurred  in  both  Courts.  Hoffman  vs. 
Baker,  409. 
See  Dower,  2. 
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BILLS  OF  SALE. 
See  Sale. 

BOND. 

1.  In  an  action  on  a  bond  given  to  the  Mayor,  &c.  of  Baltimore,  in  the 

name  of  the  corporation  for  the  use  of  A.  where  judgment  was  con- 
fessed, it  should  be  c^onsidered  that  the  suit  was  brought  by  the 
authority  of  the  corporation,  and  a  warrant  of  attorney  need  not  be 
spread  upon  the  record.    M^Mechen  vs.  Mayor ^  <fcc.  85. 

2.  The  Court  will  not  so  construe  the  recital  in  a  bond  as  to  defeat  its 

operation  and  render  it  a  nullity.    Ibid. 
See  Auction  and  AucrriONEER. 
Equity,  11, 17. 
Evidence,  11,  20,  25. 
Judgment,  1. 
Pleading,  1. 

CLERK  OF  COURT. 

The  clerk  of  a  Court  has  no  authority  by  law  to  certify  a  fact  under 
seal;  his  duty  is  to  grant  exemplifications.  Hammond  vs.  Norris^ 
111. 

CONFLICT  OF  LAWS. 

The  minutes  of  the  proceedings  of  a  notary  public  of  a  foreign  country^ 
are  to  be  considered  as  records,  under  the  courtesy  of  nations;  and 
a  copy  under  the  hand  and  notarial  seal  of  a  notary  is  sufficient  evi- 
dence of  the  protest  of  a  foreign  bill  of  exchange.  Bryden  vs. 
Taylor.  340. 
5ee  Contract,  2. 

Debtor  and  Creditor,  8. 
Distribution,  1. 

CONSTITUTIONAL  LAW. 

A  repealing  ordinance  cannot  destroy  or  affect  any  right  which  was  ac- 
quired by  any  person  under  the  first  ordinance  before  its  repeal. 
HTMechen  vs.  The  Mayor^  &c,  25. 

CONTRACT, 

1.  A  parol  contract  between  a  father-in-law,  and  son-in-law,  that  the 

father-in-law  would  give  a  real  estate  to  his  grand-son,  in  con- 
sideration of  the  son-in-law  paying  one-half  of  the  value  of  the 
land-^Not  enforced,  though  possession  was  held  by  the  son-in-law, 
and  a  part  of  the  purchase  money  paid.     Wingate  vs.  DaU.  65. 

2.  If  a  contract  is  in  writing  it  will  itself  show  where  it  is  to  be  executed; 

but  if  it  does  not  appear  on  the  face  of  it,  the  presumption  is  that 
it  is  to  be  executed  in  the  country  where  it  was  made.  If  it  does 
appear  that  it  has  a  view  to  be  executed  in  a  particular  country, 
it  must  be  carried  into  effect  pursuant  to  the  laws  of  that  country. 
De  Sobry  vs.  De  Laistre.  164. 

A  contract  made  in  a  foreign  country  must  be  governed  by  the  laws  of 
that  country,  and  no  acknowledgment  of  the  debt  in  another 
country  can  change  the  original  nature  of  the  debt.    Ibid. 

If  an  heir  pure  and  simple,  heir  with  benefit  of  inventor^',  or  bene- 
ficiary heir,  has  not  intermeddled  with  the  estate  or  succession  of 
a    person  dying  in  France,  so  as  to  prevent  his  recovery  as  such 
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under  the  laws  of  France,  he  can  recover  in  the  Courts  of  this  State 
on  a  contract  made  in  France.    Ibid, 

It  is  a  general  principle,  which  admits  of  few  exceptions,  that  in  con- 
struing contracts  made  in  a  foreign  country,  the  Courts  are  governed 
by  the  lejc  loci  as  to  what  respects  the  essence  of  the  contract; 
that  is,  the  rights  acquired  and  the  obligations  created  by  it;  and 
the  remedy  or  mode  of  enforcing  it  is  to  be  conformable  to  the  laws 
of  the  country  where  the  action  is  instituted.    Ibid. 

Where  by  the  terms  of  a  contract  it  is  to  be  executed  in  another 
country,  there  the  parties  to  it  by  common  consent  adopt  the  laws  of 
that  country  as  the  rule  of  decision.     Ibid, 

Where  a  contract  is  contra  bonos  mores ^  as  for  the  price  of  prostitution, 
such  a  contract,  though  legal  in  some  countries  would  not  be  en- 
forced in  this  State.    Ibid, 

3.  N.  H.  for  a  valuable  consideration,  contracted  with,  and  conveyed 
to  J.  S.  by  metes  and  bounds,  800  acres,  part  of  a  tract  of  land, 
'^  situate,  lying  and  being,  in  the  State  of  Kentucky,  in  the  County 
of  Bourbon,  and  on  the  main  branch  of  Licking. '^    A  grant  of  the 
land  described  it  as  ^^  lying  and  being  in  the  County  of  Bourbon, 
on  the  main  branch  of  Licking,  in  the  State  of  Virginia.'^    After 
the  grant  of  the  land,  a  new  State,  by  the  name  of  Kentucky,  was 
formed  from  Virginia,  and  the  County  of  Bourbon,  became  a  part 
of  Kentucky,  which  county  was  afterwards  divided,  and  two  new 
counties  erected,  called  Clarke  and  Mason  Counties,  and  the  land 
now  lies  in  those  two  counties.    J.  S.  filed  his  bill  in  Chancery  to 
have  the  contract  vacated,  and  the  consideration  money  repaid  to 
him,  &c.    Decreed,  that  his  bill  be  dismissed.    Hammond  vs.  Sap- 
pington^  377. 
See  Action. 
Assumpsit,  1. 
Debtor  and  Creditor,  3. 
Equity,  3,  14. 
Evidence,  10. 

COSTS. 

1.  A  decree  in  favor  of  the  complainant,   but  without  costs,  was  on 

appeal  by  the  defendant,  reversed  as  to  costs,  and  affirmed  as  to  the 
residue;  and  decreed  that  the  complainant  should  recover  his  costs 
in  both  Courts.  Haffner  vs.  Dickson,  39;  Worthington  vs.  Bickiiell, 
49. 

2.  Where  a  bill  was  filed  in  Chancery,  to  set  aside  and  annul  a  decree 

before  obtained  by  the  defendant  against  the  complainant,  on  the 
ground  of  fraud  practiced  by  the  defendant  in  obtaining  that  decree, 
tliere  appearing  to  be  no  evidence  of  fraud,  the  bill  was  dismissed, 
but  without  costs.  On  an  appeal  to  the  Court  of  Appeals  by  the 
complainant,  that  Court  affirmed  so  much  of  the  decree  as  dismissed 
the  bill,  but  reversed  that  part  of  it  which  directed  that  the  dis- 
missal should  be  without  costs,  and  decreed  that  the  appellant  pay 
to  the  api)ellee  his  costs  incurred  in  both  Courts.  Hoffman  vs. 
Baket\  409. 
See  Dower,  2. 
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CRIMINAL  LAW. 

1.  A  faro  table  set  up  in  a  house,  not  a  dwelling-house,  out-house,  or 

place  occupied  by  a  tavern-keeper,  retailer.  <&c.  is  not  an  offence 
under  the  Act  of  1797,  ch.  110,  which  directs  that  ''no  faro  table," 
&G.  '^  shall  be  set  up.  kept  or  maintained  in  any  dwelling-house, 
out-house,  or  place  occupied  by  any  tavern-keeper,  retailer,"'  &c. 
Baker  vs.  The  Sfate^  5. 

2.  An  indictment  containing  two  counts,  one  charging  felony,  and  the 

other  a  misdemeanor,  was  held  to  be  good.    Burk  i*8.  State ^  365. 

After  a  prisoner  has  pleaded  generally  to  an  indictment,  having  two 
counts,  the  jury  may  be  sworn  and  charged  upon  one  of  the  counts 
only,  to  the  exclusion  of  the  other.    Ibicl, 

When  nine  jurors  are  sworn  in  a  criminal  case,  and  the  rest  of  the 
original  panel  is  exhausted  by  peremptory  challenges,  the  Court 
can  legally  award  an  order  for  the  summoning  only  three  tales- 
men, and  when  eleven  are  sworn,  to  summon  but  one.     Ibid. 

As  to  the  manner  of  awarding  a  r}enire  for  summoning  talesmen  in 
criminal  cases,  capital.    Ibid, 

As  to  the  joinder  of  offences  in  criminal  cases,  and  the  joinder  of  causes 
of  actions  in  civil  cases.     IbicL 

DAMAGES. 
See  Action. 
Dower,  1. 2. 
Replevin,  1,  2. 

DEBTOR  AND  CREDITOR. 

1.  S.  B.  sold  and  transferred  to  E.  S.  80  shares  of  bank  stock,  and  took 

his  notes  therefor.  Two  days  thereafter  E.  S.  became  insolvent,  and 
transferred  all  his  property  to  trustees,  for  the  benefit  of  his  credi- 
tors. The  trustees  sold  the  stock,  and  received  the  proceeds.  On  a 
bill  filed  by  S.  B.  against  E.  S.  and  the  trustees,  claiming  to  be 
paid  the  notes  out  of  the  proceeds  of  the  sale  of  the  stock,  in 
preference  to  the  other  creditors,  it  seems  that  he  was  not  entitled 
to  such  preference.  Winchester  vs.  Brooke^  1. 
Where  a  preference  is  claimed  by  one  of  the  creditors,  it  should  appear 
by  the  proceedings,  that  there  were  other  creditors  whose  claims  are 
proved  and  allowed;  also  the  amount  of  the  estate  and  claims  should 
appear,  so  as  to  show  the  proportion  which  the  creditor,  claiming  the 
preference,  is  entitled  to,  in  case  he  had  no  right  to  a  preference. 
Ibid, 

2.  A  devise  of  lands  to  a  creditor  does  not  extinguish  a  debt  or  claim 

which  he  has  against  the  testator.     Partridge  vs.  Partridge,  58. 

3.  Whatever  fund  in  this  State  is  answerable  for  debts,  is  answerable 

to  all  creditors  alike  according  to  the  laws  of  the  State.     De  Sobry 

vs.  De  Laistre^  164. 
If  the  laws  of  this  State  give  a  preference  to  its  citizens  in  the  payment 

of  the  debts  of  a  deceased,  the  defendant,  if  sued  by  a  foreign 

creditor,  must  plead  such  preference.    Ibid, 
Unless  the  jury  are  satisfied  according  to  the  laws  of  France,  that  a 

co-heir  with  benefit  of  inventory,  who  is  also  a  creditor,  cannot 

recover  in  the  quality  of  creditor,  without  renouncing,  then  such 

co-heir  is  entitled  to  recover  as  a  creditor  whatever  the  jury  may 
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find  due    on  a  contract  made  in  France,  according  to  the  laws  of 

France.    Ibid. 
If  a  contract  is  made  in  this  State  between  foreigners,  and  the  debtor 

dies  in  a  foreign  country,  the  creditor  may  recover  in  the  Courts 

of  this  State,  according  to  the  laws  of  this  State.    Ibid. 
See  Distribution. 

Equity,  6. 

Executors  and  Administrators,  1. 

Judgment,  2. 

Law  and  Fact,  2. 

DEED. 

1.  Where  a  conveyance  had  been  acknowledged  by  husband  and  wife, 

of  the  wife's  land,  and  the  certificate  by  the  Justices  stated,  that 
the  wife  "being  first  privately  examined  by  us  separate  and  part 
from  her  husband,  whether  she  did  the  same  freely,  voluntarily, 
and  of  her  own  accord,  without  being  induced  thereto  by  the  ill- 
usage  or  threats  of  her  husband,  or  fear  of  his  displeasure,  and 
having  assured  us  she  acknowledged  the  said  deed  freely  and 
voluntarily,  according  to  the  Act  of  Assembly  in  such  case  lately 
made  and  provided,  &c.^'  was  held  not  to  pass  the  estate  of  the 
feme  covert  in  the  land  to  the  grantee.     Greene  vs.  Muse.,  52. 

2.  A  memorandum  made  by  a  clerk  in  the  record  of  8k  deed,  stating 

that  the  date  had  been  altered,  &c.  is  not  evidence,  being  an  act 
done  without  authority,  and  will  not  invalidate  the  deed.  Oicings 
vs.  Norwood^  82. 

3.  The  acknowledgment  of  a  deed  by  a/ewie  covert  grantor,  held  to  be 

defective,  the  word  ''fear'"^  being  omitted  in  the  certificate  of 
acknowledgment,  and  no  word  of  similar  import  or  meaning 
substituted  in  its  place;  but  held  to  be  cured  by  the  Act  of  1807, 
ch.  52,  and, 
A  literal  adherence  to  the  form  of  such  certificate  is  not  essentially 
requisite;  and  the  omission  of  words  deemed  essential  can  be  sup- 
plied by  the  substitution  of  words  equipollent,  or  of  similar  import 
and  signification.     Hollingsworth  vs.  Hf  Donald,  197. 

4.  If  a  grantor  of  land,  residing  in  a  particular  county,  and  having  a 

temporary  residence  in  another  county,  in  neither  of  which  counties 
does  the  land  lie,  acknowledges  the  deed  in  the  county  in  which  his 
temporary  residence  is,  such  deed  is  not  good  and  valid  in  law  to 
pass  and  transfer  the  grantor's  interest  in  the  land.  Hcdl  vs.  Oit- 
titigs.  326. 

A  temporary  residence  in  any  county  of  the  State  is  not  sufficient  to 
enable  a  grantor,  being  a  citizen  of  the  State,  to  acknowledge  a 
deed,  during  such  temporary  residence,  for  land  lying  in  any  other 
county  of  the  State.    Ibid. 

The  words  '* legally  authorized  and  assigned,"  in  a  certificate  of  the 
clerk  of  a  County  Court  to  a  deed  acknowledged  before  two  Justices 
of  the  Peace  of  that  county,  is  a  substantial  compliance  with  the 
directions,  and  within  the  meaning  of  the  Act  of  November,  1766, 
ch.  14.  and  are  words  of  the  same  import  as  '"duly  commissioned 
and  sworn."    Ibid. 
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To  lay  the  foundation  for  proving  an  original  deed  lost,  the  evidence 

must  be  given  to  the  Court.    Dorsey  vs.  Oassaway^  345. 
Proof  being  made  of  the  loss  of  an  original  deed  of  mortgage  of  land 

and  slaves,  dated  in  1763,  the  inspeximus  was  admitted  to  be  read 

as  legal  evidence,  although  the  deed  was  not  recorded  in  the  manner 

prescribed  by  law,  so  far  as  respected  the  slaves  in  dispute.    Ibid. 
Where  a  deed  is  lost,  or  not  in  the  jwwer  of  the  party  to  produce  it,  it 

is  only  necessary  to  show  an  examined  copy,  or  prove  the  contents 

of  the  deed.    Ibid, 
See  CJoNTRAcrr,  3. 

Estates  Tail,  2,  8. 

Evidence,  7, 19,  21. 

Husband  and  Wife. 

DEPOSITION. 

1.  In  executing  a  commission  issued  to  a  foreign  country,  for  the  pur- 

pose of  taking  testimony,  notice  is  not  necessary,  but  time  should 
be  given,  that  the  opposite  party  might  exhibit  cross-interroga- 
tories.    Oivings  vs.  Norwood^  82. 

2.  As  to  the  manner  of  striking  commissioners  and  issuing  commissions 

to  a  foreign  country  to  take  testimony.    De  Scbry  vs.  De  Laistre,  164. 

3.  A  permanent  residence  of  a  witness  is  not  necessary  for  the  purpose 

of  taking  his  deposition  under  the  Act  of  July,  1779,  ch.  8,  to  per- 
petuate testimony;  but  a  temporary  or  transient  residence  is  suffi- 
cient. The  fact  of  residence  need  not  be  placed  on  record.  Bryden 
vs.  Taylor,  340. 

4.  In  executing  a  commission  to  take  testimony,  it  is  not  necessary  that 

the  commissioners  should  appoint  a  clerk.    Beard  vs.  Heide,  374. 

5.  Depositions  returned  under  a  commission  issued  to  PennBylvania,  to 

take  testimony  in  the  cause,  were  not  permitted  by  the  Greneral 
Court  to  be  read  in  evidence,  it  not  appearing,  by  the  return  of  the 
commissioners,  that  they  had  given  any  notice,  or  that  proper  notice 
had  been  given.    Boremg  vs.  Singery,  382. 

Depositions  similarly  taken  were  not  permitted  to  be  read  in  evidence, 
although  offered  in  evidence  by  the  opposite  party.    Ibid. 

See  Evidence,  10, 14,  22. 

DISTRIBUTION. 

Personal  property  adheres  to  the  person;  and  wherever  the  testator  is 
domiciled  at  the  time  of  his  death,  the  property  is  to  be  distributed 
according  to  the  laws  of  that  country.  De  Sobry  vs.  De  Laistre, 
164. 

No  part  of  the  personal  estate  of  a  testator  dying  in  France,  is  subject 
to  distribution  among  his  co-heirs,  but  the  surplus  or  residuum  re- 
maining after  the  payment  of  all  his  debts  and  legacies;  and  a  debt 
due  to  one  of  the  co-heirs  is  as  much  entitled  to  payment  as  a  debt 
due  to  a  stranger,  unless  there  is  proof  that  there  is  a  law  of 
France  which  extinguishes  the  right  or  claim  of  the  co-heir  creditor 
with  benefit  of  inventory,  if  he  does  not  renounce  as  co-heir.  Ibid. 
See  Debtor  and  Creditor,  3. 

Executors  and  Administrators,  1. 
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DOWER. 

1.  In  an  action  of  dower  it  is  not  necessary  to  lay  any  damages  in  the 

declaration.    Keefer  vs.  Young ^  45. 

2.  In  an  action  of  dower  a  judgment  was  confessed  for  the  demandant's 

dower  claimed  in  the  lands.  A  writ  of  habere  facias  seisinam 
issued,  and  the  demandant ^s  dower  laid  off.  On  the  retui*n  of  the 
writ,  the  County  Court  entered  judgment  for  nominal  damages, 
and  costs.  On  appeal,  the  judgment  for  the  damages  and  costs  was 
reversed.  Hammond  vs.  Higgins^  375. 
See  EviDBNCB,  2. 

EJECTMENT. 

1.  An  equitable  title   in  the  defendant  to  lands,  will  not  prevent  a 

recovery  against  him  in  an  action  of  ejectment  brought  by  a  person 
having  the  legal  title,    Saunders  et  ux,  vs.  Simpson  et  ux.  70. 

2.  Where  the  plaintiff  with  title,  having  possession  by  enclosure  and 

cultivation  of  a  part  of  a  tract  of  land,  claiming  the  whole,  and  the 
defendant,  without  title,  having  possession  by  enclosure  of  a  part  of 
the  same  tract,  with  the  use  (by  cutting  timber,  &c.)  of  the  other 
parts  not  enclosed,  the  plaintiff  is  bound  by  the  Act  of  Limita- 
tions, as  to  that  part  of  the  land  which  is  in  the  possession  of  the 
defendant  by  actual  enclosure  for  more  than  20  years  next  preced- 
ing the  bringing  his  ejectment,  but  not  as  to  the  parts  used  by  the 
defendant  exterior  to  the  enclosure.    Cheney  vs.  Ringgold^  75. 

When  two  are  in  mixed  possession  of  the  same  land,  one  by  title,  and 
the  other  by  wrong,  the  law  considers  him,  having  the  title,  as  in 
possession  to  the  extent  of  his  right.    Ibid, 

The  Act  of  Limitations  did  not  attach  or  run  against  the  Lord  Proprie- 
tary on  any  xK>6session  of  vacant  lands.    Ibid. 

3.  If  two  persons  are  in  possession  of  land,  the  one  by  right,  and  the 

other  by  wrong,  it  is  the  possession  of  him  who  is  in  by  right.  Hall 
vs.  Uittings^  96. 

The  jury  were  directed  on  certain  evidence  of  title  and  descent,  that  if 
true,  then  land  which  had  been  granted  as  escheat  land  was  not 
escheatable,  although  for  upwards  of  100  years  no  person  ever 
claimed  the  land  under  the  original  grantee.    Ibid, 

In  ejectment  the  plaintiff  must  recover  on  the  strength  of  his  own 
title.  The  defendant  may  prevent  his  recovery,  by  showing  a  title 
in  himself,  or  a  clear  subsisting  title  in  a  stranger.    Ibid, 

Possession  is  presumptive  evidence  of  right,  and  the  defendant  cannot 
be  deprived  of  his  possession  by  any  person  but  the  rightful  owner 
of  the  land,  *.  e.  he  who  hath  the  jus  possessionis.    Ibid, 

A  clear  subsisting  title,  outstanding  in  another,  means  such  a  title  as 
the  stranger  could  recover  on  in  ejectment  against  either  of  the  con- 
tending parties.    Ibid. 

No  adversary  possession  of  land  can  avail  against  the  State.    Ibid. 

4.  Where  the  plaintiff  has  made  but  one  location  on  the  plots  of  the  be- 

ginning of  the  laud  for  which  the  ejectment  is  brought,  and  that 
is  counter-located,  the  jury  cannot  find  a  beginning  for  the  plaintiff 
different  from  that  located  by  him.      Hcmvmond  vs.  Norris^  111. 

The  plaintiff  must  make  such  locations  of  the  land  upon  the  plots  as 
will  suit  his  case.     Ibid, 

The  jury  cannot  find  a  location  of  their  own,  but  must  find  some  one  of 
the  plaintiff's;  if  they  find  for  him.     Ibid. 
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If  the  beginning  of  a  tract  of  land  is  lost  or  cannot  be  proved,  then 
the  beginning  is  to  be  found  by  reversing  the  lines  of  the  tract 
from  the  first  knov^n  and  established  boundary.     Ibid. 

5.  A  naked  possession,  (possession  without  right,)  is  adversary  only 

to  the  extent  of  actual  enclosures.  Hammond  vs.  Warfield^  180. 
Where  the  plaintiff's  grant  operated  by  relation  to  the  date  of  the  certifi- 
cate, and  overreached  the  defendant's  elder  grant  for  the  same  land, 
the  entry  of  the  grantee,  under  such  elder  grant,  and  the  posses- 
sion  by  him,  and  those  claiming  under  him,  was  without  right,  and 
cannot  bar  the  plaintiff's  recovery,  unless  such  possession  was  by 
actual  enclosures  for  20  years  prior  to  the  bringing  the  ejectment. 
Ibid. 

6.  The  death  of   one  of   the  lessors  of   the  plaintiff,   in  an  action  of 

ejectment,  may  be  suggested  after  the  jury  are  sworn,  and  his  heir, 
&c.  need  not  appear,  or  be  made  a  party.    Ho^nard  vs.  Moale^  218. 

The  Court  directed  the  jury,  that  they  might  find  the  true  location  of 
D.  F.  for  which  the  ejectment  was  brought,  by  a  greater  or  less 
variation  of  the  compass,  as  might  appear  to  them  projier  from  the 
evidence;  provided  that  by  such  allowance  of  variation  they  did 
not  enlarge  or  extend  the  plaintiff's  pretensions  beyond  the  loca- 
tion of  his  pretensions  made  on  the  plots,  or  beyond  a  straight  line 
to  be  drawn  from  the  letter  V,  to  the  head  of  Howard's  Branch. 
Ibid. 

The  Court  directed  the  jury,  that  the  plaintiff  could  not  recover  any 
land  which  should  be  found  to  lie  without  and  beyond  a  straight 
line  to  be  drawn  from  the  letter  V,  to  the  head  of  Howard's  Branch, 
(he  having  located  that  line  of  his  grant  in  that  manner,)  although 
those  lands  should  lie  within  the  lines  of  the  tract  of  land  for  which 
the  ejectment  is  brought,  and  also  within  the  lines  of  the  plaintiff  *8 
pretensions,  as  located  on  the  plots.     Ibid. 

The  Court  refused  to  direct  the  jury,  that  if  the  plaintiff  is  estopped 
from  showing  the  true  location  of  the  land,  for  which  the  ejectment 
is  brought  different  from  what  is  located  by  him  for  his  pretensions, 
so  as  to  prevent  him  from  recovering  what  is  contained  in  his  pre- 
tensions within  the  true  location,  the  defendant  is  also  estopped 
from  saying  that  the  true  location  is  different  from  the  location 
given  by  the  plaintiff.     Ibid. 

The  jury,  by  their  verdict,  in  an  action  of  ejei^tment,  having  found  the 
true  location  of  the  land,  for  which  the  ejectment  was  brought,  to 
be  from  A  to  a,  to  3,  to  four  perches  below  big  F,  the  head  of 
Howard's  Branch,  and  then  to  A;  they  also  found  for  the  plaintiff 
his  pretensions,  (not  being  to  the  extent  of  the  said  location,)  to 
be  from  ^  to  a,  to  F,  to  four  perches  below  big  F^  the  head  of 
Howard's  Branch,  and  then  to  A^  and  that  the  defendant  was 
guilty  of  the  trespass  complained  of  within  the  said  pretensions, 
and  not  guilty  as  to  the  residue  of  the  trespass  complained  of  in 
the  residue  of  the  land.  iJeZd,  that  there  was  no  uncertainty  in 
the  verdict.     Ibid. 

7.  Where  the  defendant  in  an  action  of  ejectment,  was  in  x)osse88ion 

of  100  acres  of  land,  by  enclosures  and  cultivation,  for  15  years. 
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and  then  enlarged  his  enclosures  so  as  to  include  150  acres,  and  he 
possessed  the  same,  so  enlarged,  by  enclosures  for  six  years  there- 
after, claiming  the  same  as  his  own — Held^  that  he  had  title  to  the 
100  acres  by  adversary  possession.     Hall  vs.  Oittings^  826. 

Where  the  expressions  used  in  a  grant  of  land  describe  it  as  ^'  lying  on 
the  ridge  of  Gunpowder  River,  beginning  at  a  bounded  oak,  being 
the  westermost  bounds  of  a  tract  of  land  laid  out  for  M.  S.  and 
running  west  500  ps.  to  a  bounded  oak  standing  by  the  Great  Falls, 
and  running  N.  from  the  said  oak,''  &c.— fie/d,  that  they  do  not 
operate  to  bind  the  first  line  to  terminate  at  the  Great  Falls,  although 
no  evidence  be  given  of  the  tree  or  place  where  it  stood.    Ibid. 

The  declarations  by  a  deceased  person,  then  seized  of  a  particular  tract 
of  land  not  located  on  the  plots  in  the  cause,  were  offered  in  evi- 
dence by  the  defendant  in  an  action  of  ejectment,  to  prove  the  end 
of  the  first  line  of  that  tract,  which  was  the  beginning  of  the  land 
claimed  and  located  on  the  plots  by  the  defendant. — Hdd^  that  the 
declarations  were  not  admissible  in  evidence.    Ibid. 

In  an  action  of  ejectment  for  50  acres  of  arable  land,  10  acres  of 
meadow,  and  100  acres  of  woodland,  part  of  a  tract  of  land  called 
H.  F.  the  jury,  by  their  verdict,  found  the  true  location  of  that 
tract,  and  also  the  locations  of  other  tracts  of  land  for  which  the 
defendant  took  defence.  They  also  found  for  the  plaintiff  all  the 
land  called  H.  F.  as  located  by  them,  which  lies  clear  of  the  other 
tracts,  so  located  by  them,  and  which  lies  to  the  eastward  of  a 
division  line  between  the  plaintiff's  lessor  and  J.  S.  from  a  particu- 
lar point  to  another. — Held,  that  the  verdict,  and  the  judgment 
thereon  rendered,  were  not  uncertain ^  and  were  not  for  more  land 
than  the  plaintiff  claimed  in  his  action.    Ibid. 

See  Deed,  4. 

Evidence,  7, 13,  14,  15, 19. 
Grant,  2,  6. 
Mortgage,  3. 
Statutes,  I,  2. 

ELECTION. 

See  Evidence,  25. 

EQUITY. 

1.  Whenever,  on  motion  to  dissolve  an  injunction,  it  appears  from  the 
answer  that  the  complainant  was  entitled  to  an  injunction  at  the 
time  of  obtaining  it,  the  same  shall  continue  until  final  hearing, 
or  further  order,  unless  the  defendant  admits  everything  alleged  in 
the  bill,  on  account  of  which  the  injunction  was  obtained.  When 
that  admission  is  made,  and  the  injunction  has  been  to  stay  execu- 
tion at  law,  the  injunction  may  be  dissolved,  with  a  proviso  that 
not  more  be  levied  than  remains  due  after  allowing  everything 
claimed  by  the  complainant.  But  when  a  proper  ground  for  the' 
injunction  is  admitted  by  the  answer,  and  there  still  remains  a 
dispute  between  the  parties,  the  injunction  is  invariably  continued 
until  final  hearing,  or  further  order.     Lf/nch  vs.  Colegate,  27. 

A.  purchased  land  from  B.  and  gave  to  B.  his  bond  for  the  purchase 
money  in  which  C.  joined  as  surety.  C.  became  surety  under  the 
impression,  which  he  derived  from  B.   that  the  purchase  money 
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would  be  realized  from  the  sale  of  the  wood  growing  on  the  land. 
The  first  instalment  of  the  purchase  money  not  being  paid,  B. 
obtained  judgment  on  the  bond  against  A.  and  C.  and  also  obtained 
an  injunction  restraining  A.  from  cutting  any  more  wood  on  the 
land.  On  a  bill  by  C.  a  perpetual  injunction  was  granted  restrain- 
ing B.  from  enforcing  his  judgment  against  0.    Ibid, 

2.  The  specific  performance  of  a  bond  for  conveying  a  tract  of  land 

executed  in  1764,  decreed  on  a  bill  filed  in  1792.  Haffner  vs.  DtcAr- 
8on,  89. 

3.  Where  a  person,  having  the  equitable  interest  in  land,  is  in  possession, 

yet  if  such  interest  is  not  known,  it  will  not  prevail,  if  established, 
over  the  legal  estate  commencing  subsequent  to  the  equitable  inte- 
rest.   Dannison  vs.  Robinett^  47. 

4.  A.  executed  a  mortgage  to  B.  of  real  and  personal  property,  to  secure 

the  payment  of  a  sum  in  the  then  current  money,  and  it  was  after- 
wards agreed  between  them,  that  the  personal  property  should  be 
released,  on  A^s  endorsing  on  the  mortgage  that  it  was  a  specie  debt. 
A.  afterwards  conveyed  his  equity  of  redemption  in  the  real  estate 
to  0.  who,  on  the  representations  of  B.  of  the  sum  due  on  the  mort- 
gage, and  that  it  should  not  be  released  unless  C.  executed  to  him 
his  bond  for  that  sum,  did  accordingly  execute  such  bond;  on  which 
a  suit  at  law  was  brought,  and  judgment  rendered  thereon.  On 
a  bill  in  Chancery  by  C.  an  injunction  was  obtained  to  stay  pro- 
ceedings at  law.  The  auditor  was  ordered  to  state  the  mortgage 
debt  in  continental  money,  reducing  it  into  specie  at  5  for  1,  with 
interest,  and  credit  the  payments  made;  and  on  such  statement  it 
appeared  that  the  debt  was  overpaid.  Decreed,  that  the  injunction 
be  perpetual.     Worthington  vs.  BickneU^  49. 

5.  A  contract  for  the  purchase  of  land,  bona  fide  made  for  a  valuable 

consideration,  vests  the  equitable  interest  in  the  vendee  from  the 
time  of  the  execution  of  the  contract,  although  the  money  is  not 
paid  at  that  time.    Hampson  vs.  Edelen^  55. 

6.  Where  A.  in  consideration  of  a  debt  due  from  him  to  B.  assigns  to 

him  (not  under  the  Act  of  1763,  ch.  28,  s.  9, 10,)  the  bond  of  C. 
and  0.  is  or  becomes  insolvent — On  a  bill  liy  B.  against  A.  to  compel 
payment  of  the  bond  so  assigned — ^Decreed,  that  the  Court  of  Chan- 
cery has  no  jurisdiction ;  that  if  the  assignment  was  an  extinguish- 
ment of  the  original  debt,  the  complainant  was  not  entitled  to  relief 
either  at  law  or  in  equity;  and  if  the  assignment  was  not  an  extin- 
guishment of  the  original  debt,  the  complainant  had  his  remedy  at 
law  on  the  original  contract,  there  being  no  circumstances  disclosed 
in  the  bill  to  make  it  necessary  for  him  to  resort  to  a  Court  of 
equity.     Gover  vs.  Christie^  57. 

7.  A  specific  performance  of  a  bond  for  the  conveying  of  lands,  exe- 

cuted iA  1777  by  a  father,  in  favor  of  his  daughter,  decreed,  on  a 
bill  filed  in  1797,  although  strongly  contested  on  the  ground  that 
the  bond  was  never  executed,  or  if  executed,  that  it  was  obtained 
by  fraud.  Samidera  et  itx.  vs.  Simpson  et  vx.  70. 
S.  If  a  grant  is  for  more  land  than  is  contained  in  the  certificate  of  sur- 
vey, it  may  be  vacated  in  the  Court  of  Chancery:   and  if  it  is  for 
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less  land,  the  grantee ^s  remedy,  if  any,  is  in  equity.  Tolson  vs. 
Ixmham^  150. 
9.  On  a  bill  in  Chancery  to  be  relieved  against  a  verdict  and  judg- 
ment, it  appeared  that  the  application  in  effect  was,  that  the  Chan- 
cellor act  as  a  tribunal  of  appeal  from  the  verdict.  There  was 
stated  no  surprise  on  the  complainant  whilst  defendant  at  law; 
no  discovery  of  testimony  since  the  trial,  and  no  sufficient  proof 
of  fraud.  Decreed,  that  the  facts  set  forth  in  the  bill  were  not 
sufficient  to  warrant  the  Court  to  interpose  and  grant  the  relief 
prayed.    Contee  vs.  Cooke^  154. 

10.  A  decree  of  the  Chancellor  is  subject  to  his  control,  only  upon  a 

bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review.  HoUings- 
tvorth  vs.  AT  Donald,  197. 

A  bill  of  review  lies  after  the  decree  is  signed  and  enrolled.    Ibid, 

A  bill  in  the  nature  of  a  bill  of  review  lies  after  the  decree  is  made, 
but  before  enrolment.    Ibid. 

A  decree  must  be  considered  as  enrolled  after  it  is  signed  by  the  Chan- 
cellor and  filed  by  the  register.    Ibid. 

A  bill  of  review  will  only  lie  for  two  causes:  Error  apparent  on  the  de- 
cree, or  for  some  matter  relevant,  existing  at  the  time  of  the  de- 
cree, and  discovered  since.    Ibid. 

A  bill  of  review  cannot  be  supx>orted  for  matter  existing  at  the  time  of 
the  decree  and  discovered  since ^  without  affidavit  of  such  matter, 
and  the  existence  of  it  at  the  time  of  the  decree,  to  lay  a  founda- 
tion for  applying  to  the  Chancellor  for  his  leave  to  file  a  bill  of  re- 
view, and  obtaining  such  leave.    Ibid. 

On  petition  suggesting  proper  matter  supported  by  affidavit  as  the 
ground  for  ^ng  a  bill  of  review,  the  Chancellor  exercises  his  judg- 
ment on  the  propriety  of  interfering  or  meddling  with  his  decree 
for  the  cause  disclosed,  and  grants  or  rejects  the  application  accord- 
ingly.   Ibid. 

11.  A.  and  B.  entered  into  a  bond  to  C.  on  which  separate  suits  were 

brought,  and  judgments  recovered.  B.  pays  both  judgments,  and, 
as  the  surety,  obtains  an  assignment  of  the  judgment  against  A. 
from  the  attorney  of  C.  and  issued  an  execution  in  his  own  name  as 
assignee  of  C.  against  A.  on  the  judgment  against  him,  for  the 
whole  sum  of  money  recovered.  A.  filed  a  bill  in  Chancery  against 
B.  charging  that  the  bond  was  for  a  joint  debt  due  from  both  of 
them;  that  he  had  paid  nearly  one-half  of  the  debt,  and  that  B. 
was'  liable  for  the  other  half — ^also,  that  B.  was  indebted  to  him  in 
a  sum  of  money  recovered  by  a  decree  in  Chancery,  which  he 
refused  to  discount.  Prayer  for  general  relief,  and  for  an  injunc- 
tion to  stay  the  execution.  Injunction  granted.  B.  by  his  answer, 
denied  that  the  debt  was  a  joint  one;  that  he  was  the  surety  of  A.  in 
the  bond.  He  admitted  the  decree  obtained,  but  that  he  had  appealed 
therefrom,  which  appeal  was  depending  and  undetermined.  De- 
cre^l^  that  B.  was  a  co-principal  with  A.  in  the  bond  to  C.  on  the 
ground  that  he  received,  in  specifics,  as  his  share  of  the  personal 
estate  of  his  father,  (for  whose  debt  the  bond  was  given,)  as  a  con- 
sideration for  his  becoming  a  principal  in  the  bond  with  A;  that 
the  injunction  be  dissolved,  and  that  B.  be  permitted  to  take  out 
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execution  against  A.  on  the  judgment  at  law,  for  a  balance  found 
to  be  due  from  A.  to  B.  with  interest,  &c.  and  that  the  execution  be 
sued  out  in  the  name  of  C.  for  the  use  of  B.  Norwood  vs.  Norwoods 
207. 

12.  The  Court  of  Chancery  cannot  decree  that  a  deed  of  conveyance, 
executed  by  a  tenant  in  tail,  may  be  recorded  after  the  expiration 
of  the  time  limited  by  law  for  the  recording  of  deeds — an  estate 
tail  not  being  within  the  provision  of  the  Act  of  1785.  ch.  72,  s.  11. 
Jones  vs.  Jones.  245. 

18.  The  Act  of  1797,  ch.  114,  s.  4,  directing,  i'that  if  a  cause  in  the 
Court  of  Chancery  is  set  down  regularly  £or  hearing,  or  submitted 
to  the  Chancellor,  and  one  of  the  parties  dies  thereafter,  and  before 
a  decree  passed,  the  cause  shall  not  abate,  and  the  Chancellor  may- 
decree  as  if  such  party  were  alive,''  cannot  take  effect  in  a  cause 
where  there  might  be  a  decree  for  a  reconveyance  of  land  to  the 
party  dead,  on  paying  or  bringing  money  into  Court.  Brogden  vs- 
Walker,  248. 
The  relief  which  may  have  been  obtained  by  a  complainant  who  haft 
died,  may  be  granted  to  his  representatives  reviving  the  suit.  Ibid, 
A  representative,  instituting  an  original  suit,  may  have  the  same  relief 
which  his  ancestor,  devisor,  testator.  &c.  might  have  had.     Ibid. 

14.  Where  a  bill  had  been  filed  in  the  Court  of  Chancery  under  which 

testimony  was  taken  and  returned,  and  the  bill  afterwards  dismissed 
by  the  complainant,  who  filed  a  new  bill  against  the  same  defendants 
to  obtain  the  same  relief  for  which  the  former  bill  had  been  filed — 
on  the  petition  of  the  defendant,  Held  by  Hanson,  Chancellor,  that 
the  testimony  so  taken  in  the  former  suit  be  received  and  read  in 
evidence  in  the  new  suit.    Hopkins  vs.  Stump^  262. 

The  Court  of  Chancery  will  not  enforce  a  speculating  contract  for  con- 
tinental money.    Per  Hanson,  C.    Ibid. 

An  answer  to  a  bill  in  Chancery  will  prevail,  unless  refuted  by  the 
testimony  of  two  witnesses,  or  of  one  witness,  with  equitable  circum- 
stances.    /  bid. 

If  interrogatories  stated  in  a  bill  are  not  answered,  the  complainant  has 
a  right  to  except  to  the  answer,  and  if  the  interrogatories  are  proper, 
the  defendant  will  be  compelled  to  answer  plainly,  fully  and  ex- 
plicitly. If  then,  any  material  matter,  charged  in  the  bill,  has  been 
neither  denied  nor  admitted  by  the  answer,  it  stands  on  hearing  of 
the  cause  for  naught.    Per  Hanson,  C.     Ibid. 

If  A.  has  purchased  land  from  B.  and  paid  for  it  without  receiving  a 
conveyance,  or  if  B.  holds  in  trust  for  A.  in  either  case  A.  has  an 
interest  liable  to  be  taken  and  sold  on  a  fieri  facias^  and  the  pur- 
chaser is  entitled  to  the  aid  of  the  Court  of  Chancery  to  obtain  the 
legal  title.     Ibid. 

15.  A.  R.  being  indebted,  as  deputy  sheriff  and  deputy  collector,  to  R. 

A.  suits  were  brought  on  his  bonds  as  such,  and  judgments  obtained 
thereon.  A  few  days  before  the  judgments  were  obtained,  A.  R. 
conveyed  the  whole  of  his  real  and  personal  estate  to  A.  J.  and 
R.  B.  who  were  sureties  for  him  in  the  bonds  before  mentioned. 
R.  A.  filed  a  bill  against  A.  R.  A.  J.  and  R.  B.  charging  that  the 
conveyance  was  fraudulently  executed,  with  intent  to  deceive  and 


INDEX.— 2  H.  &  J.  445 

EQUITY.— Cotifint/ed. 

injure  him.  and  though  apparently  for  the  consideration  of  £200, 
was  in  truth  executed  without  consideration  of  money,  but  intended 
to  guarantee  and  indemnify  A.  J.  and  R.  B.  as  sureties  in  the  bond; 
that  A.  R.  retains  possession  of  the  property,  and  has  sold  a  part 
thereof  for  his  own  benefit.  Prayer  for  a  disclosure  of  the  trusts, 
and  vacation  of  the  deed,  and  for  general  relief.  A.  J.  in  his  answer, 
stated  that  A.  R.  was  indebted  to  him  for  money  paid  as  his  surety 
to  other  persons,  and  also  indebted  to  him  on  open  account,  and  for 
money  lent.  Held  that  the  real  and  personal  property,  and  increase, 
if  any.  remaining  in  the  hands  of  A.  R.  A.  J.  and  R.  6.  or  any  of 
them,  be  sold  for  the  purpose  of  paying,  in  the  first  place,  the  sum 
of  money  due  to  R.  A.     Amoss  vs.  Robinson^  274. 

16.  Specific  performance  of  a  contract  for  the  sale  of  land  made  by  an 

intoxicated  person  refused.    Reinicker  vs.  Smith,  361. 

17.  Ignorance  of  the  law,  as  to  the  consequences  of  a  creditor's  accept- 

ing the  bond  of  one  of  the  partners  for  a  simple  contract  debt,  due 

from  the  partnership,  is  not  a  ground  for  relief  in  equity.    WUlianis 

vs.  Hodgson^  399. 
Such  a  bond,  although  not  binding  on  the  partner  who  does  not  execute 

it,  is  obligatory  on  the  one  executing  it.     I  bid, 
A  complainant  is  not  entitled  to  relief  in  Chancery  against  the  executors 

of  a  joint  obligor,  who  was  a  surety  in  the  bond.     Per  Hanson,  C. 

Ibid. 

18.  On  a  bill  in  Chancery  for  vacating  a  certificate  of  survey  and  grant, 

on  the  ground  of  fraud,  committed  by  a  forgery  of  the  certificate — 
fields  that  the  Court  of  Chancery  had  jurisdiction,  although  the 
question  of  forgery  of  the  same  certificate  had.  in  an  action  of 
ejectment  between  the  same  parties  come  collaterally  before  a  Court 
of  law  and  jury,  and  although  that  Couiii  admitted  evidence  to 
establish  the  forgery,  and  the  jury  gave  their  verdict  in  favor  of 
the  defendant,  who  claimed  under  the  certificate  alleged  to  be 
forged.    Sirigery  vs.  Atiy-Gen.  411. 

Although  on  a  bill  in  Chancery  charging  forgery,  the  defendant  cannot 
be  compelled  to  answer  any  fact  which  will  criminate  himself,  yet 
that  Court  has  jurisdiction  over  the  case;  and  on  proof  of  the  for- 
gery, by  which  a  fraud  has  been  committed,  will  grant  relief  by 
vacating  the  grant,  &c.  from  whence  the  injury  has  arisen,  or  will 
make  such  decree  as  the  circumstances  of  the  case  render  necessary. 
IbUl 

See  Bond,  2. 

Contract,  1,  3. 

Ejectment,  1. 

Escheat  and  Confiscation,  3. 

Evidence,  23,  25. 

Fraud,  2. 

Judgment.  2. 

Mortgage,  5. 

Statute  of  Frauds. 

ESCHEAT  AND  CONFISCATION. 

1.  If  the  heirs  of  J.  S.  in  whom  was  the  title  to  land,  were  living  in 
Great  Britain  at  the  passage  of  the  Acts  of  Confiscation,  then  an 
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escheat  warrant,  issued  to  E.  N.  for  the  said  land,  issued  without 

authority  of  law.     Owings  vs.  Norwood,  82. 
But  a  grant  to  him  for  the  land  surveyed  under  that  warrant,  came 

within  the  provisions  of  the  Sth  section  of  the  Act  of  November, 

1781,  ch.  20.     Ibid, 
Such  grant  is  valid  to  pass  the  land  to  E.  N.  notwithstanding  he  had  not 

paid  more  than  two-thirds  of  the  appraised  value  of  the  land.    Ibid. 
Land  liable  to  confiscation,  may  be  granted  by  the  State,  under  an 

escheat  warrant.    Ibid, 
Such  escheat  grant  will  operate  by  relation,  so  as  to  give  title  from  the 

date  of  the  warrant  or  escheat.    Ibid, 
The  8th  section  of  the  Act  of  November.  1781,  ch.  20,  secured  the  land 

so  escheated  to  the  party,  on  his  paying  two-thirds  of  the  value. 

Ibid. 
The  Court  would  not  direct  the  jury  that  the  plaintiff  ^s  escheat  grant  did 

not  pass  the  land,  the  defendant  claiming  the  same  under  a  defective 

title.    Ibid. 
The  State,  by  its  commissioners,  was  in  possession  of  all  British  prop- 
erty within  the  limits  of  the  State,  under  and  by  virtue  of  the  Acts 

of  Confiscation.    Ibid. 

2.  Lands  which  escheated  to  the  Lord  Proprietary,  were  by  the  Acts  of 

October,  1780,  ch.  45,  and  ch.  49,  confiscated  to  and  vested  in  the 
State,  without  office  found,  or  an  actual  entry.    Hall  vs.  CHtthigs.  96. 

If  land  liable  to  escheat  is  included  in  a  survey  and  grant  under  an 
escheat  warrant  on  another  tract  of  land,  such  grant  will  operate  to 
pass  a  good  title  to  the  land  so  included,  if  there  has  been  pqpsessioii 
and  payment  of  quit  rents  for  more  than  20  years  before  the  Act  of 
Confiscation.    Ibid. 

Land  not  liable  to  escheat  at  the  time  it  was  included  in  a  grant  on  a  sur- 
vey made  in  virtue  of  an  escheat  warrant  on  another  tract,  but 
which  afterwards  became  escheat,  will  not  pass  under  such  grant, 
and  the  State  is  not  estopped  from  granting  it  to  any  other  person. 
Ibid. 

An  escheat  grant  relates  to,  and  operates  to  pass  the  whole  of  the 
original  tract  escheated.     Ibid, 

Land  is  not  escheatable  as  long  as  there  are  heirs  of  the  original  tenant 
or  grantee.     Ibid. 

Escheat  is  that  possibility  of  interest  which  reverts  to  or  devolves  on 
the  lord  upon  the  failure  of  heirs  of  the  original  grantee,  and  he 
cannot  grant  the  land  again  until  that  event  happens;  and  if  he  does 
his  grant  will  pass  nothing.     Ibid. 

An  escheat  grant  is  prima  ftvcie  evidence  of  title;  but  being  only  a  pre- 
sumption of  right  in  the  Proprietary,  it  only  exists  until  the  con- 
trary is  proved.     Ibid. 

The  Act  of  October,  17^0,  ch.  49,  vested  the  seisin  and  x>ossesHion  of  all 
lands  liable  to  confiscation  in  the  commissioners,  on  behalf  of  the 
State,  and  divested  the  possession  of  all  other  persons.     Ibid. 

An  adversary  possession  commencing  against  the  Proprietary,  ceased 
to  operate  against  the  State  after  the  Act  of  Confiscation.     Ibid. 

3.  By  the  Acts  of  Confiscation,  the  equitable  interests  of  British  sub- 

jects, in  lands  in  this  State,  were  confiscated  without  oflice  found. 
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or  entry,  or  other  act  done,  and  although  such  equitable  interests 
were  not  discovered  until  long  after  the  treaty  of  peace.    Smith  vs. 
The  State,  896. 
S^ee  Grant,  5. 

MORTOAQE,  4. 
ESTATES  TAIL. 

1.  A  devise  held  to  create  an  estate  tail.    LaicUer  vs.  Young,  59. 

Under  the  Act  of  November,  1782,  ch.  23,  a  tenant  in  tail  may  defeat 
the  estate  tail  altogether,  or  convey  only  a  limited  or  qualified 
estate.  A  common  deed  of  bargain  and  sale  operates  to  convey  the 
estate  and  vest  a  fee  simple  in  the  grantee.    J&id. 

If  a  limited  interest  is  conveyed  by  a  tenant  in  tail,  upon  the  expira- 
tion of  the  particular  interest,  the  tenant  in  tail  again  takes  the 
estate  tail  as  originally  held.    Ibid, 

An  estate  tail  cannot  be  devised  under  the  Act  of  1782,  ch.  28.    Ibid, 

2.  The  habendum  of  a  conveyance  in  trust,  after  vesting  a  life  estate  in 

R.  P.  uses  the  following  expressions:  ^^And  from  and  after  her 
decease,  that  T.  P.  and  his  heirs,  forever,  shall  have  and  possess 
the  said  land  and  premises;  and  in  case  of  his,  the  said  T.  P^s  death, 
without  lawful  issue,  the  said  lands  shall  revert  to,  and  be  vested 
in,  the  said  R.  P.  and  her  heirs,  forever" — Held,  T.  P.  took  a  fee 
tail,  with  a  reversion  in  fee  to  R.  P.  HoUingsworth  vs.  Jl/T Donald^ 
197. 

In  a  conveyance  of  a  freehold  or  legal  estate,  technical  words  are 
appropriated  by  law  to  the  creation  or  limitation  of  particular 
estates.    Ibid. 

8.  A  deed  of  conveyance,  executed  by  a  tenant  in  tail,  and  not  enrolled 
within  the  time  prescribed  by  law,  but  enrolled  thereafter,  and  after 
the  death  of  the  tenant  in  tail,  under  a  decree  of  the  Court  of 
Chancery  for  that  purpose,  cannot  operate  against  the  issue  in  tail. 
Jones  vs.  Jones,  245. 

4.  An  estate  tail  held  to  be  docked  by  a  conveyance.  Brogden  vs. 
Walker,  248. 

0.  T.  T.  by  his  will  dated  in  1795,  devised  his  lands  to  be  equally 
divided  between  his  two  nephews,  W.  C.  and  W.  S.  to  them  and 
their  heirs  forever;  and  in  case  W.  C.  died  without  lawful  issue^ 
then  he  devised  one-half  of  the  lands  to  his  nephew  G.  S.  to  him 
and  his  heirs  forever.  Held,  as  to  a  moiety  of  the  lands  devised 
to  W.  C.  that  on  his  death  without  lawful  issue,  the  estate  tail 
became  extinct — and  the  limitation  over  to  G.  S.  took  effect,  and 
one  moiety  of  the  lands  vested  in  him  in  fee  simple.  Smith  vs. 
Smim.  271. 

The  Act  of  1786,  ch.  45,  to  direct  descents,  as  to  estates  tail  general,  and 
for  transmitting  the  tenancy  in  tail  to  the  issue  of  the  tenant,  is 
altered  or  changed  only,  by  making  the  land  descendible  to  all  the 
children  of  the  tenant  in  tail  and  their  respective  issue  indefinitely. 
Ibid. 

6.  A  devise  held  to  create  an  estate-tail  general.  Keys  vs.  (wolddxyroughy 
317, 
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No  person  will  be  permitted  to  disaffirm  his  own  sale.     He  cannot  set 

up  his  discharge  under  an  insolvent  law,  to  disaffirm  his  prior  acts. 

Dorset/  vs.  Gassau^y.  345. 
See  Ejectment,*  6. 

EVIDENCE. 

1.  In  an  action  on  an  administration  bond,  the   defendant  pleaded  per- 

fonnance^  to  which  the  plaintiff  replied  non-performance^  assigning 
as  a  breach  the  non-payment  of  a  legacy  bequeathed  to  the  plaintiff. 
The  defendant  rejoined  no  assets  and  payment,  to  which  the  plaintiff 
sur-rejoined  assets  and  non-payment.  The  defendant  offered  evi- 
dence to  show  that  the  testator,  at  the  time  of  his  death,  had  due 
to  him  about  1,000^  the  principal  part  of  his  personal  estate,  which 
sum  was  afterwards  paid  to  the  defendant,  his  executor,  in  depre- 
ciated continental  currency,  whereby  a  large  part  of  the  estate  was 
lost;  and  the  defendant  further  offered  to  show  that  he  had  pro- 
portionably,  or  nearly  so,  distributed  the  residue  of  the  personal 
estate,  among  the  legatees  named  in  the  will,  Held^  that  such  evi- 
dence was  inadmissible.  Morgan  vs.  Slade^  33. 
In  such  an  action,  the  burden  of  proof  is  on  the  plaintiff  to  show  that 
the  defendant  had  received  assets.     Ihid. 

2.  Parol  evidence  admitted  to  prove  that  the  land  granted  to  the  husband 

of  a  demandant,  is  the  same  land  of  which  dower  is  demanded. 
Keefer  vs.  Young ^  45. 
8.  Parol  evidence  admitted  to  prove,  that  a  debt  secured  by  a  mortgage 
was  continental  money,  although  expressed  to  be  a  specie  debt. 
Worthiagton  vs.  Bickndl^  49. 

4.  Unless  the  contrary  is  proved,  it  is  presumptive  evidence  that  a  clerk, 
who  is  dead,  and  who  made  certain  entries  on  the  books  of  his 
employer,  delivered  the  goods,  as  charged.    Clarke  vs.  Magnider^  66. 

o.  Ancient  deeds  and  release,  not  necessary  to  be  recorded,  may  be  read 
in  evidence.     Owings  vs.  Norwood^  82. 

The  Court  would  not  direct  the  jury  to  presume  a  title  had  been  per- 
fected, deeds  having  been  produced  showing  a  defective  title  had 
been  transferred.     IbUL 

6.  If  the  testimony  of  a  witness  is  intended  to  be  objected  to  because 

of  his  holding  adjoining  lands,  &c.  his  interest  must  be  located  on 
the  plots.  Hall  vs.  Gittings,  96. 
The  declaration  of  a  former  holder  of  the  adjoining  lands,  as  to  the 
bounds  of  the  land  in  dispute,  admitted  in  evidence,  it  not  appearing 
by  the  plots  that  he  was  interested  in  establishing  the  truth  of  the 
facts  related  by  him.     Ibid. 

7.  A  deed  located  on  the  plots,  and  not  counter-located  by  the  opposite 

party  may  be  read  by  the  party  locating  it,  to  show  how  it  is 
located,  but  when  its  validity  comes  in  question  if  it  is  bad.  it  is  to 
have  no  effect.     Hammond  vs.  Norris,  111. 

Parol  evidence  is  not  admitted  to  prove  that  a  tract  of  land  included 
in  a  certificate  of  survey,  never  was  actually  surveyed  by  the  sur- 
veyor.    Ihid. 

Parol  evidence  admitted  with  the  consent  of  the  parties,  to  prove  the 
law,  practice  and  usages,  of  the  land  office,  before  the  Revolution. 
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A  deed  for  86  acres  of  land,  (being  part  of  a  tract.)  without  courses  or 

distances,  but  referring  to  another  deed,  (not  produced,)  to  ascertain 

the  same,  is  not  legal  evidence  to  show  title,  or  to  support  the 

location  thereof  on  the  plots,  without  producing  the  deed  to  which 

I  it  refers.     Ibid. 

Nor  were  certain  facts  and  circumstances  admissible  to  prove  the  loca- 
tion of  the  86  acres,  or  to  show  title  thereto,  or  that  the  deed  referred 
to,  or  some  bond  or  contract  for  conveying  the  86  acres  by  metes  and 
bounds,  &c.  as  located  on  the  plots,  had  ever  been  executed.    Ibid. 

H.  The  rules  of  the  land  oflBce  cannot  be  proved  by  witnesses;  they  are 
to  be  found  on  the  records  of  that  office,  and  in  the  proclamations 
of  the  Proprietary.    Hammond  vs.  Warfield,  ISO. 

A  petition  to  the  Judges  of  the  land  office  by  T.  D.  with  certain  altera- 
tions made  therein  in  the  hand- writing  of  a  clerk  in  that  office, 
(now  dead.)  stating  when  a  certificate  was  returned,  not  permitted 
to  be  given  in  evidence,  as  a  circumstance  to  prove  at  what  time 
the  certificate  was  returned,  or  to  prove  it  was  returned  before  a 
certain  period,  as  the  party  against  whom  the  testimony  is  intended 
to  operate  does  not  derive  any  interest  in  the  land  in  question  under 
T.  D.     Ibul. 

9.  Parol  evidence  is  not  admissible  to  prove  that  a  deed  of  manumis- 
sion was  attested  in  the  presence  of  two  witnesses,  only  one  having 
signed  the  same.    Negro  James  vs.  Oaither^  151. 

10.  Parol  evidence  admitted  to  prove  the  manner  in  which  wills  are 
made  and  proved  in  France.     De  Sobry  vs.  De  Laistre,  164. 

A  copy  of  a  will  executed  in  Philadelphia  and  transmitted  to  the  Island 
of  Martinique  by  the  testator,  certified  by  a  notary  public  of  that 
Island,  and  returned  under  a  commission  issued  to  take  testimony, 
is  sufficiently  authenticated  by  having  the  certificate  of  the  chief 
colonial  officer  as  to  the  signature  of  the  notary  public;  and  which, 
with  the  testimony  of  the  testamentary  executor,  returned  under 
the  commission,  is  sufficiently  proved,  and  may  be  read  in  evidence 
as  the  will  of  the  deceased.  Ibid. 
hid  Proof  of  the  French  laws  in  testamentary  affairs,  returned  under  com- 

missions issued  to  take  testimony,  and  admitted  in  evidence.    Ibid. 

The  seal  of  the  Court  of  a  foreign  country  does  not  prove  itself;  but  it 
must  be  proved  by  testimony.     Ibid. 

Parol  evidence  admitted  to  prove  the  seal  of  the  Court  of  a  foreign 
country.     Ibid. 

The  letters  of  a  witness  permitted  to  be  read  in  evidence  to  impeach 
his  credit  as  to  what  he  had  sworn  upon  his  examination  taken 
under  a  commission,  contradictory  to  the  contents  of  the  letters, 
but  not  to  prove  any  other  fact.     Ibid. 

If  a  contract  is  by  parol,  the  party  is  at  liberty  to  go  into  e^  idencci  to 
prove  the  intention  of  the  parties  as  to  where  it  was  to, be  executed. 
Ibid. 

If  the  plaintiff  in  an  action  of  OHsumpsit  files  an  account  in  Court 
containing  the  items  of  his  claim  against  the  defendant,  he  is  pre- 
cluded from  going  into  evidence  to  establish  his  claim  in  a  manner 
different  from  that  he  had  elected  by  his  account  to  consider  the 
defendant  his  debtor.     Ibid. 

29  2  H.  iV  J. 
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11.  In  an  action  of  debt  upon  a  guardian's  bond,  dated  in  1797.  the 
plaintiff  proved  by  a  witness,  that  land  of  the  plaintiff  was  during 
his  minority,  rented  by  the  guardian  to  the  witness,  in  1791,  and 
that  the  rent  was  afterwards  lessened,  in  consequence  of  an  agree- 
ment between  them,  that  the  witness  should  take  charge  of  the 
defendant's  stock  upon  the  land — Held,  that  such  evidence  was 
inadmissible.     Gunby  vs.  Selby^  213. 

12.  A  copy  of  a  paper,  purporting  to  be  an  additional  inventory  to  the 
inventory  of  the  estate  of  the  deceased,  certified  under  the  hand 
and  seal  of  the  Register  of  Wills  to  be  a  true  copy  taken  from  the 
original  additional  inventory  offered,  (not  proved,)  by  the  adminis- 
trator, and  lodged  in  the  office  of  the  register — Held  not  to  be  com- 
petent evidence  to  charge  the  administrator  with  the  amount  of 
the  goods  and  chattels  therein  mentioned.  Emory  vs.  T?iompson, 
218. 

An  original  paper,  purporting  to  be  an  *' additional  inventory  to  the 
inventory  of  the  deceased,  offered  by  the  administrator.*-  proved  to 
be  in  the  hand -writing  of  a  person  who  acted  as  a  clerk  for  the 
administrator,  and  endorsed  ''additional  inventory,*' in  the  hand- 
writing of  the  administrator,  found  among  the -papers  in  the  office 
of  the  Register  of  Wills,  wrapped  up  in  the  original  inventory  of 
the  estate  of  the  deceased — Held  to  be  competent  evidence  to  charge 
the  administrator  with  the  several  sums  of  money  specified  in  the 
said  paper,  as  part  of  the  goods  and  chattels  of  the  deceased.    Ibid. 

13.  Entries  in  a  book  purporting  to  be.  and  proved  by  a  witness  who 
was  formerly  register  of  the  vestry,  to  be  handed  down  to  him  as 
the  vestry  book  of  the  parish,  held  inadmissible  to  prove  title  in  an 
action  of  ejectment.    Martin  vs.  (runby,  217. 

14.  A  deposition  taken  on  the  survey  of  a  witness,  who  was  absemt 
from  the  State  at  the  time  of  the  trial,  was  permitted  to  be  read  in 
evidence,  due  diligence  having  been  used  to  obtain  the  attendance 
of  the  witness.    Howard  v».  Moale^  218. 

15.  Where  the  facts  offered  in  evidence  by  the  plaintiff  were  not  suffi- 
cient and  legal  evidence  to  warrant  the  jury  in  finding  that  a 
person,  under  whom  the  plaintiff  claimed,  died  seized  of  the  land 
for  which  the  ejectment  was  brought,  in  opposition  to  60  years 
possession  of  the  defendant — The  strongest  presumption  of  a  good 
title,  being  in  favor  of  the  defendant.    Davis  vs.  Davis.  257. 

16.  Where  the  attorney  of  the  plaintiff  had  given  the  defendant  a 
receipt  for  a  sum  of  money,  stated  to  be  in  full  of  the  judgment, 
but  which  was  for  a  less  sum  than  the  amount  due — Held,  that  the 
receipt  was  not  conclusive  evidence  that  the  judgment  was  satisfied 
so  far  as  to  prevent  the  plaintiff  from  taking  out  execution  on  the 
judgment  for  any  balance  which  might  be  actually  due  thereon. 
Hughes  vs.  O'DcmneU.  277. 

17.  In  an  action  of  trespass  q.  c.f.  the  plaintiff  offered  to  prove  that  he 
was  in  possession  of  the  land  on  which  the  trespass  was  alleged  to 
have  been  committed,  and  that  the  defendant  committed  the  tres- 
pass complained  of  on  the  land  so  in  possession  of  the  plaintiff,  at 
the  place  by  him  located  on  the  plots  in  the  cause — Held,  that  such 
evidence  was  admissible.     Hogmire  vs.  McCoy ^  300. 


INDEX.— 2  H.  &  J.  461 

EVIDENCE— ConfmM«d. 

The  plaintiff  proved  by  a  witness  that  he  was  present  when  the  land, 
on  which  the  trespass  was  alleged  to  have  been  committed,  was 
originally  located  or  taken  up,  and  that  it  was  then  located,  as  it 
now  is,  on  the  plots, — Hdd^  that  the  evidence  was  admissible  to 
prove  the  original  beginning  and  location  of  the  tract  of  land.    Ibid. 

18.  In  a  petition  for  freedom,  the  following  part  of  the  deposition  of  a 
witness  was  held  to  be  competent  evidence — ''and  always  under- 
stood she,  (the  ancestor  of  the  petitioner)  came  from  R.  N.  but  did 
not  know  it  of  his  own  knowledge,  and  heard  that  she  went  by 
the  name  of  P.  S.  ^  ^  As  also  this  part  of  the  deposition  of  another 
witness,  ''  That  his  mother,  in  her  life-time,  told  him  it  was  gener- 
ally reported,  and  she  always  understood,  that  a  woman  named  P. 
S.  came  to  the  family  of  J.  L.  from  the  family  of  R.  N.'-  Shortei' 
vs.  Boswdly  308. 

A  record  book  of  Charles  County  Court,  containing  the  certificate  and 
affidavit  of  a  priest  in  1702,  that  he  had,  in  1681,  in  Saint  Mary 'S 
County,  married  a  negro  man  named  L.  R.  to  a  white  woman 
named  E.  S.  both  servants  of  W.  R.  an  affidavit  of  a  person  who 
was  present  at  the  marriage,  proving  the  same,  as  also  the  issue  by 
the  marriage,  and  an  entry  from  the  parish  register  of  the  latter 
county,  stating  that  the  above  were  therein  recorded  in  1702,  and 
the  whole  recorded  in  the  above  record  book  in  1703,  the  entry 
thereof  in  the  record  book,  (there  being  proof  of  the  loss  of  the 
originals  and  of  the  parish  register)  was  offered  in  evidence,  in  a 
petition  for  freedom,  by  a  person  claiming  as  a  descendant  from 
E.  S.  to  prove  the  existence  of  a  free  white  woman  named  E.  S.  in 
the  family  of  W.  R.  her  marriage,  and  the  issue  by  that  marriage, 
and  was  held  to  be  admissible  evidence.     Ibid. 

19.  A.  P.  by  his  will,  devised  to  C.  C.  &  A.  M.  all  his  real  estate,  to  be 
sold  by  them  for  the  payment  of  his  debts.    Evidence  of  a  sale  made 

,  at  auction  by  them  to  W.  G.  of  a  part  of  the  real  estate,  together 
with  a  memorandum  of  the  sale,  subscribed  by  the  auctioneer,  and 
a  receipt  given  by  them  for  the  purchase  money — Held  to  be  admissi- 
ble evidence  to  show  a  title  at  law  in  W.  G.  without  a  deed  of 
bargain  and  sale,  or  other  conveyance,  to  him  from  the  trustees, 
and  to  be  sufficient  to  enable  his  lessee  to  recover  such  real  estate 
in  an  action  of  ejectment.    Keys  vs.  Ooldsborough^  317. 

20.  The  defendant,  as  surety  for  F.  B.  on  a  bond  for  the  payment  of 
money  given  to  the  plaintiff  as  trustee  for  the  sale  of  an  estate, 
having  pleaded  payment,  at  the  trial  offered  to  file  an  account  in 
bar,  claiming  in  the  name  of  F.  6.  a  sum  of  money  due  to  him 
as  his  proportion  of  the  amount  of  the  sales  of  the  said  estate— 
Held,  that  the  account  could  not  be  filed.     Oantt  vs.  Boivie^  321. 

To  establish  the  above  account  in  bar,  the  defendant  offered  to  read 
a  copy,  under  seal,  of  a  decree  of  the  Court  of  Chancery,  for  the 
sale  of  the  estate  of  J.  E.  and  the  appointment  of  the  plaintiff  trus- 
tee to  make  the  sale,  and  the  trustee's  report  of  the  sale  and  ratifica- 
tion by  the  Chancellor,  together  with  the  auditor ^s  statement  and 
ratification  thereof  showing  the  proportion  due  to  the  creditors, 
and  among  others  of  the  sum  due  to  F.    B.   above  named,  and 
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claimed  to  be  set  off — Held,  that  such  evidence  waS  inadmissible. 
Ilrid. 
The  plaintiff  to  show  that  F.  B.  was  not  entitled  to  the  proportion 
adjudged  to  him  out  of  the  proceeds  of  the  sale  of  the  real  estate  of 
J.  E.;  and  to  prove  that  F.  B.  was  one  of  the  sureties  in  the 
administration  on  the  personal  estate  of  J.  E.  and  that  it  had  been 
misapplied,  and  not  legally  administered,  offered  in  evidence  the 
administration  bond,  and  an  account  signed  by  F.  B.  for  the  ad- 
ministratrix— Held,  that  the  evidence  was  not  admissible.     Ibid. 

21.  If  the  possession  of  land  lias  gone  agreeably  to  an  ancient  deed, 
which  needed  no  enrolment,  the  ifisjyeximus  of  the  deed  may  be 
read  in  evidence,  and  is  effectual  to  pass  the  land.  Hall  vs.  Git- 
tings,  826. 

Where  a  deed  for  part  of  a  tract  of  land  has  not  been  particularly 
located  on  the  plots  in  the  cause,  it  may  be  read  in  evidence  if  the 
whole  tract  is  united  in  the  same  person,  and  the  whole  has  been 
located.     Ibid. 

A  feme  ccnrert,  one  of  the  grantors  in  a  deed  conveying  a  tract  of  land, 
the  acknowledgment  of  which  by  her  having  been  declared  defec- 
tive, was  admitted  to  give  evidence  on  the  part  of  the  defendant 
in  an  action  of  ejectment  brought  for  the  same  land  by  a  person 
claiming  under  her  deed.     Ibid. 

22.  What  is  alleged  as  a  motive  or  inducement  in  the  deposition  made 
by  a  witness,  may  be  read  in  evidence.    Bryden  vs.  Taylor^  340. 

28.  The  admissions  by  counsel  of  certain  facts  in  a  special  verdict  taken 
at  a  former  trial  between  the  same  parties  in  the  same  action,  are 
not  evidence  at  a  new  trial  of  the  same  cause.  Dorsey  vs.  Gassa- 
tray.  845. 

Certain  facts  refused  to  be  admitted  in  evidence  to  prove,  that  a  person 
who  purchased  certain  slaves,  and  had  made  a  voluntary  gift  of 
them,  never  paid  any  consideration  for  the  slaves.     Ibid. 

Certain  acts  and  declarations  of  the  defendant,  subsequent  to  his  sale 
of  the  slaves  for  which  an  action  of  replevin  was  brought,  and 
•     before  his  insolvency,  are  not  evidence  to  defeat  the  claim  of  the 
plaintiff.     Ibid. 

An  affidavit  made  by  a  debtor,  and  payment  into  the  treasury  under 
the  tender  law,  admitted  in  evidence  to  prove  the  person  was  in- 
debted, and  made  the  payment  into  the  treasury.     Ibid. 

Proceedings  in  Chancery  under  an  insolvent  law,  are  not  evidence  in 
favor  of  the  person  who  had  obtained  the  benefit  of  that  law,  to 
prove  an  acknowledgment  and  admission  by  him  on  his  application 
for  the  benefit  of  that  law.     Ibid. 

A  bill  in  Chancery,  with  all  the  proceedings  and  decree  thereon,  cannot 
be  read  in  evidence  in  an  action  between  different  parties  from 
those  named  in  the  proceedings.     Ilwl. 

An  answer  in  Chancery,  made  by  the  resywndents  from  information 
derived  from  the  present  defendant,  is  not  admissible  in  evidence. 
But  the  declarations  of  the  defendant  are  admissible  evidence:  and 
a  witness  may  recur  to  the  answer  to  refresh  his  memory  as  to  the 
declarations  made  to  him  bv  the  defendant.     Ibid. 
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Declarations  made  by  the  defendant  before  and  after  his  discharge  under 
an  insolvent  law,  may  be  given  in  evidence  against  him.     Ibid. 

24.  Parol  evidence  may  be  admitted  to  explain  the  doubtful  parts  of  an 
agreement  reduced  to  writing;  but  not  to  prove  a  different  or  addi- 
tional agreement.     MonHsaii  vs.  Galloway^  8H7. 

See  Action. 

25.  W.  being  seized  of  a  tract  of  land  called  P.  containing  275  acres, 
executed  a  bond  of  conveyance  to  J.  conditioned  that  he  would 
convey  to  him  all  his  right,  &c.  "of,  in  and  to,  120  acres  of  land 
called  P.  situate,*'  &c.  On  a  bill  in  Chancery  for  a  specific  perform- 
ance. &c.  Held, 

That  there  being  no  designation  of  the  120  acres  of  land,  nor  &ny 
description  whereby  it  could  be  identified  and  located,  parol 
evidence  is  not  admissible  to  show  that  it  was  intended  by  the 
parties  that  they  were  to  be  laid  off  at  the  southernmost  part 
of  the  tract.  That  the  bond  is  void  for  uncertainty,  except  on 
the  principle  of  election,  and  that  there  was  no  evidence  to 
prove  that  there  was  any  election  made  by  either  of  the  parties 
anterior  to  the  time  of  the  execution  of  the  deed  from  W.  for 
part  of  the  tract  described  by  metes  and  bounds,  to  one  of  the 
defendants  who  was  a  fair  and  bona  fide  purchaser  of  the  land 
conveyed  to  him,  without  notice  that  there  was  any  designa- 
tion of  the  120  acres,  and  held  that  J.  was  entitled  to  120  acres 
out  of  that  part  of  the  land  not  conveyed  to  the  said  defendant. 
Huntt  vs.  Gist,  420. 
See  Conflict  of  Laws. 

Deed,  2. 

Deposition,  5. 

Ejectment,  7. 

Equity,  14. 

Executors  and  Administrators,  4. 

Grant,  5.  6,  H. 

Justice  of  the  Peace. 

Law  and  Fact,  2. 

Mortgage.  2. 

Partnership,  1. 

Replevin,  1. 

Sale,  3. 

Trespass,  1. 

Wills,  1. 

EXECUTION. 

1.  Alter  a.  flen  facias  has  been  laid,  and  before  a  sale  of  the  property 

seized  tliereunder,  a  writ  of  error,  (bond  with  surety  having  been 
approved)  does  not  operate  to  stay  further  proceedings  under  the 
fieri  fajciiw.     Beatty  vs.  ChajMne,  7. 

2.  A  judgment  having  been  obtained  by  B.  against  E.  and  C.  his  surety, 

a  ft,  fa.  issued  thereon  against  E.  who  survived  C.  and  w^as  laid  on 
E's  lands.  Tlie  administrator  of  C.  paid  the  amount  of  the  judg- 
ment to  B.  w^ho  directed  the  judgment  to  be  entered  for  the  use  of 
the  administrator  of  C.  A  venditioni  exponas,  issued  for  the  use 
of  the  administrator  of  C.  for  a  sale  of  the  lands,  was  returned 
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unsold,  and  was,  on  motion  of  the  defendant,  quashed.    Berry  vs. 
NichoUs,  428. 
See  Attachment,  1. 
Equity,  11. 
Evidence,  16. 
Insolvent. 
Scire  Facias. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Any  creditor  may  sue  an  executor  pro  fonna,  provided  he  shows 

himself  to  be  a  creditor  under  the  laws  of  the  country  where  the 
contract  was  made;  and  as  long  as  assets  remain  in  the  hands  of 
such  executor,  he  is  answerable  to  the  creditors;  and  if  there  is  any 
surplus,  it  is  to  go  into  the  mass  of  the  succession,  to  be  distributed 
according  to  the  laws  of  the  country  where  the  testator  was  domi- 
ciled, f 
An  executor  pro  forma  is  accountable  to  the  testamentary  executor 
only  for  the  surplus  remaining  after  payment  of  debts.  De  Sdbry 
vs.  De  Laistre^  164. 

2.  On  the  issue,  joined  to  a  plea  of  plene  administravity  the  plaintiff 

did  not  offer  evidence  of  any  assets  which  had  come  to  the  hands  of 
the  defendants,  (the  executors) — fleZd,  that  it  was  necessary  for  the 
plaintiff  to  show  that  assets  had  come  to  the  hands  of  the  execu- 
tors, and  that  the  plea  was  not  an  admission  of  assets  to  the 
amount  of  the  plaintiff  ^s  claim,  although  the  executors  did  not 
prove  the  contrary  by  the  production  of  the  inventory,  or  by  other 
evidence.  Wilson  vs.  Slade,  244. 
8.  An  administrator  may  issue  an  attachment  on  warrant  under  the  Act 
of  1795,  ch.  56.     M'Coy  vs.  Stvan,  293. 

4.  The  not  returning  an  inventory  on  the  estate  of  an  intestate  by  his 

administrator,  is  not  sufficient  evidence  to  charge  the  administrator 
with  a  debt  of  the  intestate.    Leeke  vs.  Beanes,  321. 

5.  On  the  death  of  a  defendant  in  an  action  of  debt,  &c.  a  summons 

may  issue  to  an  executor  de  son  tort^  (there  being  no  legal  executor 
or  administrator  of  the  deceased,)  to  appear  to  and  defend  the 
action.    Norfolk  vs.  Qantt^  373.  ♦ 

Where  an  executor  de  son  tort^  being  summoned,  appeared  to  an  action 
of  debt  brought  against  the  deceased,  and  confessed  ihe  action,  and 
admitted  the  debt  was  due  to  the  plaintiff;  an  auditor  was  then 
appointed  to  ascertain  the  sum  for  which  judgment  should  be  ren- 
dered, regard  being  had  to  the  assets,  &c.  according  to  the  Act  of 
1798,  ch.  101,  sub-ch.  8,  s.  9.  This  appointment  of  auditor  was  after- 
wards stricken  out  by  the  County  Court,  and  a  judgment  was  ren- 
dered on  the  confession  above  mentioned,  for  the  debt  and  costs 
de  bonis  testatoris^  si  non  de  bonis  propHis  as  to  costs.  Error  being^ 
brought,  the  judgment  was  reversed  by  the  Court  of  Appeals. 
Norfolk  vs.  Oantt,  373. 

6.  An  administrator  must  comply  with  an  order  of  the  Orphans'  Court 

directing  a  sale  of  the  personal  estate  of  the  deceased  for  the 
payment  of  debts,  and  cannot  retain  the  property  at  the  appraised 
value,  on  paying  the  debts  out  of  his  own  funds  to  the  amount  of 
the  appraisement.    Hall  vs.  Oriffith^  407. 
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After  payment  of  the  debts  of  the  deceased,  and  all  legal  costs  and 
charges  attending  the  administration,  the  administrator  must  de- 
liver over  the  residue  of  the  personal  estate  specifically  to  the  repre- 
sentatives of  the  deceased.    Ibid. 

Where  an  administrator  retained  a  part  of  the  personal  estate  of  the 
deceased,  at  the  appraised  value,  and  sold  a  part  for  the  benefit  of 
the  estate,  and  a  part  as  his  own  property— He^d,  that  he  must  ac- 
count for  the  increase  of  the  slaves,  and  for  the  use,  labor  and  hire 
of  all  slaves  retained  or  hired  by  him;  and  where  one  of  the  slaves 
had  run  away,  he  must  account  for  such  slave  at  the  appraised 
value,  unless  he  used  all  reasonable  endeavors  to  regain  possession 
of  such  slave.  He  is  to  be  allowed  for  money  expended  in  clothing 
and  maintaining  such  of  the  slaves  as  were  unable  to  work,  and  in 
bringing  up.  clothing.  &c.  the  increase  of  slaves,  so  long  as  they 
continued  a  charge.  Also  for  all  debts  paid;  for  his  commission, 
and  all  legal  costs.  He  is  to  be  charged  with  the  amount  of  the 
inventory;  with  the  sum  gained  on  the  sales  of  the  property,  and 
with  the  debts  received.    Ibid. 

See  Evidence,  1, 12. 

FRAUD. 

1 .  Fraud  is  not  to  be  considered  as  a  single  fact,  but  a  conclusion  to  be 

drawn  from  all  the  circumstances  of  the  case.  Brogden  vs.  Walker^ 
218. 

2.  A  bill  to  vacate  a  conveyance  on  the  ground  of  fraud,  filed  after  the 

lapse  of  many  years,  dismissed.    Hamilton  vs.  Beall^  356. 
See  Equity,  15,  18. 
Grant,  6,  8. 
Mortgage,  6. 

GRANT. 

1.  If  there  are  two  descriptions  of  the  land  conveyed,  the  one  by  name, 

and  the  other  by  metes  and  bounds.  &c.  the  grant  will  operate  to 
pass  the  land  according  to  that  description  which  is  most  beneficial 
to  the  grantee.    Hall  vs.  Oittiiigs,  96. 

2.  The  efficient  qualities  of  the  different  kinds  of  warrants  used  to  take 

up  vacant  lands,  set  out.  Hammond  vs.  Norris^  111. 
A  person  who  takes  out  a  warrant  of  resurvey,  without  having  a  title  to 
the  original  tract  resurveyed,  acquires  an  equitable  interest  in  the 
vacant  land  added,  when  the  composition  money  is  paid;  and  his 
grant  therefor  will  relate  to  the  date  of  the  certificate  of  resurvey, 
if  it  appears  that  his  certificate  was  returned  to  the  land  office  pre- 
vious to  the  time  when  a  prior  grant  for  the  same  land  issued  on  a 
junior  certificate  of  survey,  made  and  compounded  on  after  the 
composition  money  was  paid  upon  his  certificate,  and  unless  it  was 
so  returned,  the  prior  grantee  was  a  fair  purchaser  without  notice 
of  such  equitable  interest,  and  his  grant  cannot  be  overreached  or 
defeated  by  relation.     1  bid, 

3.  Where  a  warrant  of  resurvey,  taken  out  by  J.  H.  who  was  not  seized 

of  the  original  tract  resurveyed,  was  located  on  vacant  land  not 
contiguous  to  such  original  tract,  his  grant  therefor  will  operate  by 
relation  to  the  date  of  the  certificate  of  resurvey,  if  the  composition 
money  was  paid  in  time,  and  the  certificate  of  resurvey  was  returned 
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to  and  in  the  land  office,  when  a  warrant  of  resurvey  issued  to  J. 
C.  to  affect  the  vacant  land  included  in  J.  H*s  oertificate;  or  if  the 
composition  money  was  not  paid  in  time  by  J.  C.  on  his  resurvey. 
and  J.  H's  certificate  was  in  the  office  when  J.  C.  did  compound, 
the  grant  to  J.  H.  will  relate  to  the  date  of  the  certificate.  Ham- 
vxcyiid  vs.  War  field,  130. 

But  if  J.  H's  certificate  was  not  in  the  office  when  the  warrant  issued 
to  J.  C.  and  J.  C.  compounded  on  his  resurvey  in  time:  or  if  J.  H"s 
certificate  was  not  in  the  office  when  J.  C.  did  compound,  though 
not  in  time,  and  obtained  his  grant,  then  J.  C.  was  a  fair  purchaser 
for  a  valuable  consideration  without  notice  of  the  equitable  interest 
of  J.  H.  and  the  grant  to  J.  C.  cannot  be  overreached  by  relation. 
Ibid. 

If  vacant  land,  not  contiguous  to  the  original  tract  resurveyed.  is  in- 
cluded in  the  certificate  of  resurvey,  it  is  not  legal  notice  of  the 
location  of  the  w^arrant,  until  the  certificate  is  returned  to  the  land 
office.    Ibid. 

If  an  assigned  land  warrant  was  applied  in  time  to  the  payment  of 
composition  money  on  vacant  land  included  in  a  certificate  of  resur- 
vey, such  application  will  be  equivalent  to  the  payment  of  so  much 
money.     Ibid. 

4.  A  grant  of  land  is  to  be  construed  most  favorably  for  the  grantee. 

Tolson  vs.  Lanham^  150. 

Land  included  in  a  grant,  but  excluded  from  the  certificate  of  survey 
on  which  the  grant  issued,  cannot  be  taken  up  as  vacant  land.    Ibid. 

A  grant  of  land  cannot  be  corrected  or  controlled  by  the  certificate  of  sur- 
vey, but  will  pass  the  land  comprehended  within  the  courses  and 
distances  expressed  in  the  grant.     Ibid. 

5.  No  interest  in  the  nature  of  a  trust  estate  ever  was  vested  either  in 

the  Proprietary,  or  in  the  State  in  the  place  of  the  Proprietary,  no 
act  having  been  done  which  could  create  a  trust  in  either;  and  they 
could  only  be  considered  as  parties  having  a  reversionary  interest 
expectant  on  the  determination  of  an  estate  tail.  Howard  vs.  Moale. 
218. 

The  jura  regalia^  as  attached  to  the  person  of  the  King  of  England, 
never  did  attach  to  the  Lord  Proprietary  of  Maryland.     Ibid. 

The  Proprietary  held  the  dominion  of  Maryland,  and  property  ol  the 
soil,  which  he  could  sell  and  dispose  of  in  the  same  manner,  as 
any  other  person,  and  subject  to  the  same  beneficiary,  legal  and 
equitable  rights,  as  in  the  hands  of  any  other  person.     Ibifl. 

On  an  equitable  interest  being  obtained  in  land  agreeably  to  the  rules  of 
the  land  office,  the  party  became  entitled  to  a  grant  which  he  could 
compel  of  the  Proprietary.     Ibid. 

The  reversionary  interest  of  the  Proprietary  reserved  in  lands  granted 
by  him,  might  be  destroyed  by  deed  made  by  the  tenant  in  tail, 
under  the  Act  of  June.  1773.  ch.  1.  as  effectually  as  the  reversionary 
right  of  any  individual.     Ibid. 

The  State  held  the  Proprietary's  reversionary  interest  merely  by  substitu- 
tion in  his  place,  and  a  deed  since  the  Act  of  November,  1782.  ch. 
23,  was  competent  to  bar  and  extinguish  the  reversionary  interest  of 
the  State.     Ibid. 
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A  grant  for  escheat  land  will  relate  back  to  the  original  grant.     Il)i4. 

A  subsequent  grant,  covering  land  in  which  the  Proprietary  had  a  rever- 
sionary interest,  will  operate  to  pass  such  reversionary  interest.    /  bid. 

A  grant  of  land  surveyed  under  a  common  warrant,  will  not  pass  land 
not  then  liable  to  escheat,  but  which  afterwards  became  escheat,  and 
as  such  granted  to  a  third  person.     Ibid. 

An  escheat  certificate  and  grant  do,  by  operation  of  law,  relate  to  the 
original  tract.     Ibid. 

Where  a  junior  survey  calls  to  a  tree  as  the  beginning  of  another  tract, 
and  then  to  run  with  it  to  the  2nd  and  3rd  boundaries  of  the  original 
tract,  such  junior  survey  must  run  to,  and  be  governed  by,  the 
lines  of  the  original  tract,  if  the  bounds  thereof  are  known,  as  they 
are  also  the  bounds  of  the  junior  survey;  but  if  thej*^  are  not  known, 
the  junior  survey  must  then  be  governed  by  the  legal  location  of 
the  elder  tract,  as  the  same  can  be  ascertained  at  the  trial.     Ibid. 

Where  the  plaintiff  has  not  located  his  esch^t  grant  on  the  plots  in 
the  cause  co-extensive  with  the  location  of  the  original  tract,  he 
cannot  give  evidence  to  extend  his  pretensions  beyond  the  lines  and 
limits  he  has  given  to  the  escheat  grant.     Ibid. 

The  plaintiff  cannot  give  any  evidence  of  the  lines  of  his  escheat  grant, 
running  otherw^ise  than  he  has  located  them  on  the  plots  in  the  cause 
as  his  pretensions;  but  he  is  not  precluded  from  giving  evidence  of 
any  other  lines,  as  the  lines  of  the  original  tract,  by  way  of  illustra- 
tion; and  he  may  support  the  location  of  his  pretensions,  so  far  as 
he  can  show  that  they  are  located  within  the  limits  of  the  original 
tract.     Ibid. 

From  the  place  where  the  second  line  of  a  tract  of  land  terminated, 
the  third  line  thereof,  viz.  '*Then  N.  N.  W.  86  ps.  to  a  bounded 
red  oak,  then,*'  &c.  must  run  the  number  of  perches  expressed  in 
the  grant,  and  cannot  in  its  length  be  increased  or  diminished, 
unless  proof  is  made  of  the  tree  called  for,  or  the  place  where  it 
stood.     Ibid. 

A  private  plot  of  the  lands  in  dispute,  permitted,  under  certain  circum- 
stances, to  be  read  in  evidence.     Ibid. 

The  course  and  distance  expressed  in  a  grant  of  land,  must  always  be 
controlled  by  a  call  expressed  therein  as  the  termination  of  the 
course.     Ibid. 

The  Court  refused  to  direct  the  jury,  that  the  second  line  of  a  tract  of 
land,  must  terminate  at  the  end  of  150  ps.  from  the  beginning 
thereof,  it  being  a  matter  of  fact  to  be  left  to  the  determination  of 
the  jury.     Ibid. 

The  Court  refused  to  direct  the  jury,  that  an  escheat  grant  did  not  pass 
any  land  included  in  the  original  grant,  except  the  same  was  in- 
cluded within  the  metes  and  bounds  of  the  escheat  grant,  as  par- 
ticularly described;  and  that  the  escheat  grant  did  not,  by  legal 
operation,  convey  all  the  land  included  within  the  original  grant, 
unless  the  particular  metes  and  bounds  of  the  escheat  grant  did  also 
include  the  same.     Ibid. 

6.  A  surveyor's  original  book  of  surveys,  and  his  parol  testimony, 
admitted  by  the  General  Court,  in  an  action  of  ejectment,  as  com- 
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petent  evidence  to  prove  that  a  certificate  of  survey  returned  to  the 
land  office,  was  forged.     Boreing  vs.  Singery,,  382. 

The  General  Court  refused  to  direct  the  jury,  that  it  is  not  competent  in 
a  Court  of  law  to  give  evidence  to  the  jury,  or  to  go  into  any  parol 
examination  of  the  surveyor,  or  his  books,  to  vacate  a  grant,  or  to 
prove  that  the  certificate  of  survey  returned  to  the  land  office  as  a 
foundation  for  the  grant,  was  forged  or  fraudulent,  and  not  made 
out  by  him  or  his  authority.    Ibid, 

The  Proprietary  instructions,  requiring  a  survey  to  be  made  of  reserved 
lands.  &c.  read  in  evidence.     Ibid, 

7.  A  bill  in  Chancery  to  vacate  a  grant  dismissed.    Atty-Qen,  vs.  Jar- 

mtt,  397. 

8.  Fraud  may  be  inquired  into  as  well  at  law  as  in  equity;  and  where 

frauds  are  clearly  established,  the  Courts  of  law  and  of  equity  have 
concurrent  jurisdiction.    Singery  vs.  Atty-Oeti.  411. 

Where  the  fact  of  the  forgery  of  a  certificate  of  survey,  under  the  grant 
on  which  the  defendant  claimed,  came  before  the  Court  and  jury 
collaterally,  the  verdict  in  favor  of  the  defendant,  cannot  be  received 
as  evidence  to  prove  that  the  certificate  was  not  forged.    Ibid, 

See  Ejectment,  5,  7. 
Equity,  8. 

Escheat  and  Confiscation,  l,  2. 
Evidence,  8. 
Law  and  Fact,  1. 

GUARANTY. 

D.  G.  in  a  letter  of  credit  to  R.  and  B.  in  favor  of  H.  and  G.  used  the 
following  expressions:  ^^I  will  guarantee  their  engagements,  should 
you  think  it  necessary,  for  any  transaction  they  may  have  with  your 
house."'  Held,  that  the  guaranty  was  an  absolute  one,  and  to  con- 
tinue until  countermanded  by  D.  G.     Grant  vs.  Ridsdale^  160. 

GUARDIAN  AND  WARD. 

See  Evidence,  11. 
Trover.  1. 

HUSBAND  AND  WIFE. 

A  feme  covert  cannot  transfer  or  pass  her  interest  in  land  to  another, 
unless  by  fine,  common  recovery  or  deed  executed  and  acknow- 
ledged according  to  the  mode  prescribed  by  the  Act  of  1715,  eh.  47. 
Hollingsworth  vs.  M'Dondld^  197. 

See  Deeds,  1.  3. 
Evidence,  18. 

INDICTMENT. 

See  Criminal  Law. 

INSOLVENT. 

Property  acquired  by  an  insolvent  debtor,  after  he  has  been  legally 
discharged  under  the  insolvent  law  of  1774,  ch.  28,  otherwise  than 
*'by  descent,  gift,  devise,  bequest  or  in  a  course  of  distribution,.'"  is 
not  liable  for  debts  contracted  prior  to  his  discharge;  and  if  it  is 
liable,  it  cannot  be  affected  by  a  fieri  facias^  without  a  scire  facias 
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having  previously  iBSued,  if  a  year  and  a  day  has  elapsed.    PoUitt 
vs.  Parsons^  52. 
See  Estoppel. 
Evidence,  23. 
mortqaob,  6. 

JUDGMENT. 

1.  A  judgment  by  confession  is  an  admission  of  the  right  of  the  nominal 

plaintiff  to  recover  the  penalty  of  a  bond  having  a  collateral  con- 
dition; and  whether  the  judgment  is  in  the  right  of  the  plaintiff, 
or  for  the  use  of  another,  is  not  material,  and  canhot  be  a  cause  for 
reversing  it.     JiTMechen  vs.  The  Mayor^  <frc.  35. 

2.  When  the  money  is  paid,  the  vendee  is  entitled  to  a  conveyance.     A 

judgment  obtained  by  a  third  person  against  the  vendor  mesne  the 
making  the  contract  and  payment  of  the  money,  cannot  defeat  the 
equitable  interest  thus  acquired,  nor  is  it  a  lien  on  the  land  to  affect 
the  right  of  such  cestui  que  trust,    Hampsmi  vs.  Edelen,  55. 

A  judgment  is  a  lien  on  the  land  of  the  debtor,  and  attaches  on  it  as  a 
fund  for  its  payment.  But  the  legal  estate  in  the  land  is  not  vested 
in  the  judgment  creditor,  although  he  can  convert  it  into  money  to 
satisfy  his  debt,  by  pursuing  the  proper  means.     IbirL 

See  Attachment,  1. 
Dower,  2. 
Ejectment,  7. 
Equity,  11. 
Evidence,  16. 

Executors  and  Administrators,  5. 
Scire  Facias. 
Slander,  1. 

JUSTICE  OF  THE  PEACE. 

When  a  person  acted  in  the  character  of  a  Justice  of  the  Peace,  although 
he  did  not  so  style  himself,  yet  it  is  prima  facie  evidence  that  he  had 
authority  to  act  as  such.     Bryden  vs.  Taylor,  340. 

LAW  AND  FACT. 

1.  The  Courts  will  take  notice  of  the  rules  of  the  land  office  as  forming 

regulations  relative  to  property,  and  will  direct  the  jury  as  to  the 
law  arising  from  such  rules. 
The  time  when  a  certificate  was  returned  to  the  land  office,  is  a  matter 
of  fact  determinable  by  the  jury,  and  the  jury  are  to  find  when  the 
composition  money  was  paid  on  a  certificate  of  survey.     Hammond^ 
et  cd.  vs.  Warfleld.  180. 

2.  The  laws  of  a  foreign  country  are  to  be  proved  by  evidence,  and  the 

Court  are  to  decide  what  is  proper  evidence  of  such  laws,  and  to 

construe  them,  and  judge  of    their  applicability  to  the  question 

before  the  Court.     De  Sobry  vs.  De  Laistre.  164. 
The  laws  of  France  are  matters  of  fact  to  be  found  by  the  jury  upon 

evidence  to  be  produced  to  them.     Ibid. 
See  Evidence,  24. 

Grant,  3,  6. 

Sale,  3. 
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LIMITATIONS. 

1.  In  wfsumpsit  for  work  and  labor,  the  Act  of  Limitations  was  pleaded — 

Held  that  evidence  of  an  acknowledgment  by  the  defendant  that  the 
plaintiff  had  performed  work  for  him,  but  that  he  had  an  account 
in  bar,  and  when  a  person  who  was  then  up  the  bay  should  come 
to  town  he  would  have  the  business  settled,  w^as  sufficient  t-o  defeat 
the  operation  of  the  Act  of  Limitations.     Poe  vs.  Conuxty^  268. 

2.  Where  the  defendant  was  in  possession  of,  and  holding  a  slave,  for 

the  space  of  three  years  antecedent  to  the  institution  of  an  action 
of  replevin  against  him  for  the  slave — Held^  that  the  Statute  of 
Limitations  was  a  bar  to  the  plaintiff's  recovery,  notwithstanding 
the  property  in  the  slave  had  been  in  the  plaintiff,  and  the  slave 
was  by  him  loaned  for  an  indefinite  time  to  J.  S.  who  during  that 
loan  sold  the  slave  to  the  defendant;  and  although  the  suit  was 
brought  within  three  years  from  the  time  the  plaintiff  knew  of 
such  sale.  Rafrie  vs.  Sanders,  279. 
See  Ejectment.  2. 

LORD  PROPRIETARY. 
See  Ejectment,  2. 
Grant,  5. 

MARKET-OVERT. 
See  Sale.  1. 

MORTGAGE. 

1.  The  assignee  of  a  mortgage  is  entitled  to  the  same  i-elief  that  the 

mortgagor  would  have  been  entitled  to  against  the  mortgagee. 
Worthingtoti  vs.  BicktielL^  49. 

2.  Where  certain  facts  would  not  warrant  the  presuming  a  mortgage 

made  in  1706,  was  satisfied  before  1780,  the  mortgagee  being  a  resi- 
dent of  Great  Britain,  and  although  he  was  never  in  possession  of 
the  mortgaged  premises — the  party  not  showing  any  title  under  the 
mortgagor.  Omtigs  vs.  Norwood^  82. 
Where  lands  were  mortgaged  to  a  British  subject,  on  failure  of  payment 
of  the  mortgage  money,  a  complete  legal  estate  vested  in  the  mort- 
gagee, liable  to  confiscation,  and  was  vested  in  the  State  under  the 
Acts  of  Confiscation,  subject  to  the  right  of  redemption;  and  the 
British  treaty  cannot  operate  on  such  a  case.     Ibid. 

3.  A  mortgagor  cannot  support  an  ejectment  for  the  land  mortgaged, 

unless  he  can  show  that  the  mortgage  had  been  satisfied  previous 
to  the  bringing  the  ejectment.     Beall  vs.  Harwood^  144. 

4.  A  mortgage  of  lands  to  a  British  subject  before  the  Revolution,  was 

not  thereafter  defeated  by  the  Act  of  Confiscation,  but  it  was  pro- 
tected by  the  British  treaty,  and  the  mortgage  property  was  decreed 
to  be  sold  to  pay  the  mortgage  debt.    Howard  vs.  MoaJe^  218. 

5.  Where  a  weak  and  intemperate  young  man,  who  was  conscious  of 

his  inability  to  manage  his  own  concerns,  made  an  absolute  deed  of 
all  his  property,  real  and  personal,  to  a  relation  to  whom  he  was 
indebted  in  a  sum  much  less  than  the  value  of  the  property  con- 
veyed, the  deed  was  held,  on  a  bill  filed  in  equity,  by  the  grantor 
against  the  grantee,  to  be  a  mortgage,  although  the  answer  denied 
all  fraud  and  maintained  that  the  deed  was  intended  as  an  absolute 
conveyance,  and  no  fraud  was  proved  in  the  case.  Brogden  vs. 
Wdlker.  248. 
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6.  If  a  mortgage  of  slaves  was  subsisting,  and  the  mortgagor  claiming 
the  absolute  ownership  of  them,  sold  them  for  a  full  consideration, 
although  as  to  the  mortgage,  the  sale  would  transfer  only  the  equit- 
able interest,  yet  as  between  the  vendor  and  vendee,  the  operation 
of  the  contract  would  be  to  pass  the  absolute  ownership  in  the 
jlaves  to  the  vendee,  and  notwithstanding  the  after  discharge  of 
the  vendor,  under  an  insolvent  law,  and  his  purchase  of  the  slaves 
from  the  mortgagee,  his  subsequent  acts,  in  perfecting  his  title  to 
the  slaves,  will  enure  in  law  to  confirm,  and  not  to  defeat,  his 
contract  with  the  vendee.     Dorsey  vs.  Gassaway^  345. 

If  a  debt  is  due  on  mortgage- and  on  open  account,  and  partial  payments 
are  made  by  the  debtor,  without  any  application,  the  law  will  apply 
the  payments  to  the  mortgage  debt.     Ibid. 

Payments  made  by  a  mortgagor  are  not  to  be  applied  to  discharge  a 
debt  due  on  the  mortgage,  in  favor  of  a  purchaser  of  part  of  the 
property  mortgaged,  who  had  not  paid  for  it,  and  who  had  made  a 
gift  thereof  to  his  son.  to  defraud  his  creditors.     Ibid. 

See  Equity,  4. 

Estates  Tail,  1. 
Evidence,  3. 

PARTNERSHIP. 

1 .  Where  a  person  was  frequently  seen  in  the  counting  house  of  the 

plaintiff,  transacting  business  as  a  principal,  and  was  generally  sup- 
posed, believed  and  understood  in  the  town,  to  be  a  partner  in  the 
house  of  the  plaintiff,  held  not  sufficient  evidence  to  prove  that  such 
person  was  a  partner  of  the  house  of  the  plaintiff.  Bryden  vs.  Tay- 
lor, 340. 

2.  A  bond  given  by  one  partner  for  a  simple  contract  debt  due  from 

the  partners  to  a  creditor,  and  accepted  by  him,  is  by  operation  of 
law  a  release  of  the  other  partner,  and  an  extinction  of  the  simple 
contract  debt,  at  law  and  in  equity.     Williams  vs.  Hodgson^  399. 
See  Action,  1. 
Equity,  17. 
Evidence,  24. 
Trover,  2. 

PAYMENT. 

See  Mortgage,  6. 

PLEADING. 

1 .  Wliere  a  defendant,  having  pleaded  general  performance  to  a  bond 

with  a  collateral  condition,  and  without  a  replication  on  the  part  of 
the  plaintiff  assigning  breaches,  withdrew  his  plea,  and  confessed 
judgment — Held,  that  such  judgment  admits  the  plaintiff's  claim 
to  the  extent  of  the  penalty  of  the  bond  on  which  the  action  was 
brought.     M'Mechen  vs.  The  Mayor.  fStc.  35. 

2.  Where  the  judgment  of  the  General  Court,  after  a  general  verdict  in 

assit mpnt .  was  reversed,  because  of  a  defective  count  in  the  declara- 
tion.    Grant  vs.  RuUdale,  160. 
See  Appeal  and  Error,  4. 
Criminal  Law,  2. 
Debtor  and  Creditor.  3. 
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PLEADING.— Conf Mi  Med. 
See  Equity,  14. 
Ejectment,  6. 

Executors  and  Administrators,  2. 
Replevin,  1. 
Slander,  2. 

PRINCIPAL  AND  SURETY. 

A  surety  is  not  answerable  beyond  his  engagement.    M'MecJien  vs.  The 

Mayor,  ct>c.  35. 
See  Equity.  1,   11,  15,  17. 

REPLEVIN. 

1.  If  the  declaration  in  an  action  of  replevin  does  not  allege  damage 

to  have  been  sustained,  it  is  fatal. 
Where  the  declaration  in  replevin  stated  the  taking  of  the  property  to 
be  in  Gay  street,  from  the  dwelling-hoiise  of  the  plaintiff — Held, 
that  evidence  of  the  defendant's  having  taken  the  property  in  Gay 
street,  was  sufficient  without  proving  that  he  took  it  from  the 
dwelling-house  of  the  plaintiff.    Faget  vs.  Brayton^  299. 

2.  In  an  action  of  replevin^  the  jury  may  give  such  damages  a4S  they 

think  the  plaintiff  is  justly  entitled  to,  as  an  equivalent  for  the  injury 
sustained.     Dorsey  vs.  Oassaway^  345. 
See  Evidence,  23. 

SALE. 

1.  The  purchasing  a  horse  at  a  public  market  established  by  law  for  the 

sale  of  horses,  &c.  does  not  entitle  the  purchaser  to  hold  the  horse 
against  the  claim  of  the  true  owner. 
There  is  no  market-overt  in  this  State.     Browning  vs.  MagilL  269. 

2.  If  the  seller  of  goods  affirms  them  to  be  of  a  particular  quality,  and 

the  buyer  receives  them  upon  the  credit  of  such  affirmation,  and 
they  afterwards  appear  to  be  different,  the  purchaser  may  return 
the  goods,  and  recover  back  the  money,  in  an  action  for  money  had 
and  received;  or  he  may  have  his  action  without  a  return  of  the 
goods,  if  he  give  notice  to  the  seller  where  they  are  deposited. 
Rutter  vs.  Blake.  302. 

3.  If  slaves  remain  in  the  possession  of  the  vendor,  the  bill  of  sale  must 

be  recorded;  and  whether  they  remained  in  his  possession,  is  a 
matter  of  fact  for  the  jury;  if  they  find  they  were  not  in  his  pos- 
session, the  bill  of  sale  is  not  required  to  be  recorded;  and  it  is  not 
evidence,  although  it  was  recorded,  unless  the  execution  of  it  is 
proved.     Dorsey  vs.  Gassaway,  345. 
See  Debtor  and  Creditor,  1. 
Evidence,  19,  23. 
Execution,  2. 

SCIRE  FACIAS. 

If  the  defendant  during  the  pendency  of  a  scire  facias,  on  a  judgment 
against  him,  aliens  his  lands,  the  plaintiff,  after  a  Jlat  on  the  scire 
facias  may  issue  a  fieri  facias,  and  levy  it  on  the  lands  so  aliened, 
without  proceeding  against  the  alienees.     ^VElderry  vs.  Smith,  62. 

See  Insolvent. 
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SET-OFF. 

The  defendant  may  set-off,  against  the  plaintiff's  demand,  a  note  of 
the  plaintiff's  accrued  subsequent  to  the  commencement  of  the 
action.     Clarice  vs.  Magnider^  67. 

SLANDER. 

1.  In  an  action  of  slander  for  words  spoken,  it  was  alleged  that  the 

defendant  had  charged  the  plaintiff  with  poisoning  his,  the  defend- 
ant's horse — Hdd^  that  the  words  were  not  actionable.  Chopin  vs. 
Cniikshanks^  215. 

The  Court  refused  to  direct  the  jury,  that  if  the  horse  was  alive,  the 
words  laid  in  the  declaration  were  not  actionable,  the  same  being 
irrelevant  to  the  issue.     Ibid, 

The  Court  also  refused  to  direct  the  jury,  that  if  the  words  spoken  did 
not  amount  to  an  offence  for  which  the  plaintiff  might  be  indicted, 
they  were  not  actionable,  as  the  defendant  might  take  advantage 
of  it  in  arrest  of  judgment.    Ibid. 

2.  In  an  action  of  slander,  the  words  charged  to  have  been  spoken  were, 

that  *'he  the  said  J.  swore  false,  and  swore  to  a  lie'"' — innuendo, 
''meaning  that  the  said  J.  had  committed  perjury;  that  the  said 
J.  had  taken  a  false  oath  before  a  magistrate^' — Held  not  to  be 
actionable.    Sheely  vs.  Biggs ^  311. 

No  words  are  actionable  unless  they  impute  a  crime  to  the  plaintiff 
which  subjects  him  to  punishment.     Ibid. 

The  office  of  the  innuendo  is  to  explain  doubtful  words,  where  there 
is  matter  sufficient  in  the  declaration  to  maintain  the  action;  but 
if  the  words  in  themselves  are  not  actionable,  their  meaning  can- 
not be  extended  by  the  innuendo  to  make  them  actionable.     Ibid. 

If  the  words  may  be  understood  in  a  sense  not  criminal,  there  must 
be  a  colloquium  in  the  introductory-  part,  to  bhow  they  were  spoken 
in  a  criminal  sense,  or  they  are  not  actionable.     Ibid. 

To  make  the  word  forsworn,  slander,  it  must  be  introduced  by  a 
colloquium,  setting  forth  «*orae  judicial  proceeding,  in  which  the 
party  was  sworn.     Ibid. 

SLAVES. 

1.  A  deed  of  manumission  under  the  Act  of  1752,  ch.  1,  s.  5,  executed 

in  the  presence  of  only  one  witness,  will  not  operate  to  give  freedom 
to  the  slaves  mentioned  therein.     Negro  Jame.H  vs.  Oaither,  151. 

2.  A  slave  sold  by  parol  for  a  term  of  seven  years  with  an  agreement 

between  the  vendor  and  vendee  that  at  the  end  of  the  seven  years 
he  was  to  be  manumitted,  by  the  vendee.  At  the  end  of  that  time 
the  vendee  executed  a  deed  of  manumission.  Held,  that  the  slave 
was  free.     Negro  Cato  vs.  Hoicard,  296. 

3.  On  the  death  of  S.  E.  a  resident  of  this  State,  a  slave  belonging  to  his 

estate,  was,  by  a  bill  of  sale  executed  by  his  administrator  in  1793, 
sold  to  G.  D.  also  a  resident  of  this  State,  but  who  immediately 
afterwards  removed  to  Virginia,  and  took  the  slave  with  him.  On 
a  petition  filed  by  the  slave  against  G.  D.  for  his  freedom — Held, 
that  he  was  not  entitled  to  freedom.  Negro  George  vs.  Dennis.  381. 
See  Evidence,  9,  18. 
Trover,  1. 
Wills,  3. 


464  INDEX.— 2  H.  &  J. 

SPECIFIC  PERFORMANCE. 
See  Equity. 

STATUTES, 

I.  Construction  and  Effect. 

The  inteotion  and  meaning  of  the  Legislature  are  to  be  collected  from 
the  law  itself,  and  they  are  not  to  be  restrained  by  anything  in  the 
preamble.     Laidler  vs.  Young,  59. 

In  the  construction  of  an  Act  of  Assembly,  the  intention  of  the  Legisla- 
ture is  to  prevail,  and  is  to  be  collected  from  the  whole  of  the  law, 
and  the  circumstances  which  produced  it.     Ibid, 

Where  a  statute  recited  that  A.  who  was  living,  had  only  female  heirs, 
and  proceeded  to  \est  an  estate  in  said  female  heirs,  and  it  appeared 
that  A.  had  two  daughters  named  B.  and  C.  and  no  other  children. 
Held^  that  by  the  words  female  heirs  were  meant  the  two  daughters 
of  A.     Beall  vs.  Harwood^  144. 

II.  Acts  of  Assembly. 

1715,  c.    47.    Hollingsworth  vs.  W Donald,  197. 
Negro  James  vs.  Gaitker,  151. 
Hall  vs.  Gittingn,  326. 
Hoieard  vs.  Moale,  218. 
Pollitt  vs.  Parsons,  52. 
Bryden  vs.  Taylor^  840. 
Smith  vs.  The  State,  396. 
Otdngs  vs.  Norwood,  82;  Hall  vs.  Gittings,  96. 
Owings  vs.  Norwood,  82. 
Laidler  vs.  Yoii^ig,  59. 
Jones  vs.  Jones,  245. 

Smith  vs.  Srnith^  271:  Reinicker  vs.  Smith,  361. 
M'Coy  vs.  Sican.  293. 
Baker  vs.  The  State,  5. 
Brogden  vs.  Walke7\  248. 
Norfolk  vs.  Gantt,  373. 
Hollingsworth  vs.  M^ Donald^  197. 

TENANCY  IN  COMMON. 

A  tenant  in  common,  under  the  Act  to  Direct  Descents,  may  dispose  of 
his  interest  in  any  particular  portion  of  the  estate  so  held  in  com- 
mon.    Peinicker  vs.  Smith.  3Q1. 

TRESPASS. 

1 .  In  an  action  of  trespass  q.  c.  /.  on  a  tract  of  land  called  G.  D.  the 

defendant  took  defence  for  a  tract  of  land  called  A.  on  a  part  of 
which  the  alleged  trespass  was  committed — Held^  that  the  plaintiff 
was  only  entitled  to  recover  for  a  trespass  committed  within  the 
lines  of  the  tract  called  G.  D.  as  the  same  was  located  by  him  on 
the  plots  in  the  cause,  although  he  had  been  in  the  possession  and 
cultivation  of  the  land  on  which  the  trespass  was  alleged  to  be 
committed,  claiming  the  same  as  part  of  G.  D.  for  upwards  of  50 
years,  and  it  had  always  been  called  and  reputed  as  part  of  that 
tract.     (Hiapinan  vs.  Brainier,  814. 

2.  In  trespass  rj.  c.  f.  the  defendant  took  defence  for,  and  located  on  the 

plots,  a  tnict  of  land  called  (x.  C.  which  included  the  tract  called 
T.  N.  cm  which  the  tresi)as8  was  alleged  to  have  been  committed. 


1752,  c. 

1. 

1766,  c. 

14. 

1773,  c. 

1. 

1774,  c. 

28. 

1779,  c. 

8. 

1780,  c. 

45. 

1780,  c. 

49. 

1781,  c. 

20. 

1782,  c. 

23. 

1785,  c. 

72. 

1786,  c. 

45. 

1795,  c. 

56. 

1797,  c. 

110. 

1797,  c. 

114. 

1798,  c. 

101. 

1807,  c. 

52. 
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TRESP  A  SS. —Continved. 

and  which  last  tract  the  plaintiff  located  on  the  plots;  and  he  also 
located  lot  No.  8,351;  but  he  did  not  counter-locate  the  location 
made  by  the  defendant.  The  defendant  read  in  evidence  the  grant 
of  G.  C.  which  called  to  begin  at  the  end  of  the  second  line  of  lot 
No.  8,351. — Held,  that  it  was  not  necessary  for  him  to  produce  the 
grant  of  lot  No.  3,351,  to  prove  the  location  of  that  lot,  and  the 
beginning  of  G.  C.  Tomlinson  vs.  Rizer,  376. 
3.  In  an  action  of  trespass  q.  c.  /.  the  Court  refused  to  direct  the  jury, 
that  if  the  plaintiff,  20  years  before  bringing  the  action,  ran  his 
land  in  the  presence  of  the  defendant  to  a  point,  marked  on  the 
plots  in  the  cause,  as  a  boundary  between  his  land  and  the  land  of 
the  defendant,  and  the  several  lines  from  that  point  to  certain  other 
points,  also  marked  on  the  plots,  as  divisional  lines  between  them; 
and  if  the  defendant  has  at  no  time  committed  any  trespass  over 
said  divisional  lines,  in  such  case  he  is  not  a  trespasser,  and  not 
liable  to  the  action,  unless  he  was  previously  warned  or  forbidden 
to  come  to  said  lines.     Thomas  vs.  Thomas,  426. 

TROVER. 

1.  Where  a  mother,  as  the  natural  guardian  of  her  infant  children,  who 

were  under  the  age  of  14  years,  hired  a  slave  belonging  to  them, 
to  a  sea  captain,  to  perform  a  voyage  on  wages,  the  slave  to  be 
returned,  &c.  and  the  vessel  being  sold  at  the  port  to  which  she 
sailed,  by  her  owners,  the  slave  was  put  by  the  captain  on  board  of 
another  vessel  bound  home,  and  furnished  with  provisions  for  the 
voyage,  but  never  returned  home.  In  an  action  of  trover  by  the 
children,  prosecuting  by  their  procheia  amy^  against  the  captain, 
for  the  value  of  the  slave — Held,  that  the  action  was  well  brought. 
Hay  vs.  Conner,  296. 

2.  In  an  action  of  ti*over,  brought  by  an  employer  against  his  overseer, 

to  recover  the  value  of  a  hhd.  of  tobacco  made  on  the  plantation 
of  the  plaintiff,  and  inspected  In  the  name  of  the  employer,  and 
the  note  delivered  to  the  overseer,  to  be  by  him  delivered  to  his 
employer,  but  which  was  retained  and  sold  by  the  overseer  as  his 
bhare  of  the  crop  of  six  hhds.  under  an  agreement  entered  into 
between  the  parties,  stipulating  that  the  overseer  should  have  one- 
sixth  part  of  all  tobacco  made — Held,  that  the  plaintiff  was  entitled 
to  recover.     Weems  vs.  Stallitigs,  313. 

3.  Where  the  plaintiff  placed  corn  in  the  warehouse  of  the  defendant  on 

storage,  and  the  defendant  retained  the  same  for  a  distinct  debt  due 
by  the  plaintiff,  trover  lies  for  such  conversion.  Levering  vs.  Bond, 
261. 

WARRANTY. 

See  Sale,  2. 

WILLS. 

1.  Whether  or  not  a  will  was  legally  executed  and  proved,  are  matters 

of  fact  for  the  jury;  and  where  the  will  was  made  in  1683,  they  may 
and  ought,  from  the  length  of  time  elapsed,  to  presume  that  it  had 
been  duly  executed  and  proved.    Hall  vs.  Gittings,  96. 

2.  A  paper  was  exhibited  for  record  as  the  last  will  of  C.  W.  proved  to 

have  been  signed  by  him  at  a  time  when  he  was  about  to  leave  the 

30  2  H.  &  J. 
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State.  It  was  written  somewhat  in  the  form  of  a  letter,  and  stated 
''If  I  should  not  come  to  you  again,  my  son  M.  shall  pay,^^  &o. 
Evidence  was  given  that  C.  W.  went  to  Kentucky,  and  returned, 
and  that  he  lived  for  several  weeks  thereafter — Hdd^  that  the 
paper  could  not  be  admitted  to  record  as  the  last  will  of  C.  W. 
Wagfier  vs.  M'Doncdd^  295. 

3.  Where  the  limitation  over  is  in  fee  after  an  indefinite  failure  of  issue, 
it  is  not  good  as  an  executory  devise,  because  of  its  tendency  to 
create  a  perpetuity  by  rendering  property  unalienable.  Drury  vs. 
Grace  ^  305. 

In  expounding  wills,  the  first  and  great  principle  to  be  observed  is.  that 
the  intention  of  the  testator  is  to  prevail,  unless  such  intention  is 
opposed  by  some  rule  of  law.     Ibid, 

Z.  W.  by  his  will,  devised  as  follows:  ''I  devise  the  whole  of  my 
property,  real  and  personal,  to  my  beloved  daughter  M.  W.  to  her 
and  her  heirs  forever;  and  in  case  she  dies  without  lawful  issue, 
then  the  whole  of  my  said  property  is  to  be  possessed  by  my  dear 
wife  A.  during  her  widowhood,  and  no  longer;  and  at  her  death 
or  marriage,  to  be  sold  at  public  sale,  and  the  money  arising  there* 
from  to  be  equally  divided  between  H.  C.  and  N."  M.  W.  obtained 
possession  of  the  property  so  devised  to  her,  and  died  in  the  17th 
year  of  her  age,  unmarried,  and  without  having  any  issue,  having 
by  her  will  manumitted  all  her  slaves.  A.  the  widow  of  the  testa- 
tor, is  now  living,  having  in  the  life-time  of  M.  W.  married  one 
R.  B.  Negro  Grace,  one  of  the  slaves  manumitted  by  M.  W.  peti- 
tioned for  her  freedom  against  H.  C.  and  N. — Held,  that  the  limita- 
tion over  in  the  will  to  A.:  during  her  widow^hood,  constituted  a 
good  executory  devise,  because  it  was  to  take  effect  on  the  contin 
gency  of  M.  W.  dying  without  leaving  issue  at  the  time  of  her 
death,  and  that  the  petitioner  is  not  entitled  to  her  freedom.    Jbtd. 

See  Debtor  and  Greditob,  2. 
Estates  Tail,  1,  4,  5,  6. 
Evidence,  10. 

WITNESS. 

See  Evidence. 
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